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PRELI M NARY STATEMENT AND
STATEMENT OF FACTS

On March 22, 1978, this Court entered an O der
to Show Cause directing the defendants to denonstrate
why an order should not be entered:

R invalidating Bedm nster

Townshi p's land use regul ations and

directing the issuance, under the

supervision of this Court, to the

corporate Plaintiff of the permts

for the developnent on their prop-

erty of the housing project they

- .proposed to  the Township during the
pendancy of the action

Havi ng found, in an opinion dated Decenmber 13,
1979, that the defendants have failed to conply with the
Court's orders directing the defendants to rezone in

accordance with the principles enunci ated in. Southern

Burlingtoh County NAACP v. Tp. of Mount Laurel, 67 N.J.

151 (1975), app. dism and cert, den. 423 U. S. 808, 96

S C. 18, 46 L.Ed.2d 2028 (1975), the Court nust now
address the crucial issue of what particular relief the

plaintiff is entitled to.

The Court is all too famliar with the tor-



tuous history of this protracted litigation.* Pl ai n-
tiff, the Allan-Deane Corporation, first sought approva
of a proposed project in 19691 Since that time, this
single plaintiff'has borne the expense of a conpréhen-
sive trial, an unsuccessful appeal and petition for
certification, and a hearing on Order to.Show Cause
whi ch consunmed sonme 40 days. VWhile plaintiff has,
during the last 10 years, unrelentingly attenpted to
secure approval to construct its nuch needed project,
Bedm nster has engaged in two major rezonings, adopted a
new 'site pfan and subdiviéion or di nance, anended- ifs
zoning ordinances twce and adopted a new naster plan

and anended it subsequently thereto.

Succinctly stated, if plaintiff is not granted
forthwith the pernfts necessary to conmence construction
of its proposed project, plaintiff will have received

nothing nore than the type of "pyrrhic" victory, which
our Suprene Court sought to prevent by its decision in

Cakwood at Madi son, Inc. v. Tp. of Madison, 72 N.J.

481, 550 (1977). \Wiile a Munt Laurel zoning challenge

* A conclise chronological history of this action is
annexed hereto as Exhibit "A".



involves the vindication of "public" rights, Madison
est abl i shes beyond question that the "private" rights of
the particular plaintiffs involved nust be honored as
vveI_I. 72 N J. at 550. The private plaintiff herein,
the All an-Deane Corporation, has yet to receive any
direct benefit as a result of its repeated expenditure
of time and energy to prepare a viable proposal for the
construction of its proposed project.. It is now tine
for this court to take definitive action to ensure that
the plaintiff receive the relief to which it is en-

titled.



ARGUMENT

POINT |

PLAINTIFF IS ENTITLED TO SPECIFIC
CORPORATE RELIEF

There is universal agreement among com-
mentators attuned to the area of developer-initiated
exclusionary zoning challenges, that effective ad

meaningful relief must be accorded successful litigants.

"Obvioudsly, if judicial review
of zoning actions is to result in
anything more than a farce, the
courts must be prepared to go beyond
mere invalidation and grant defini-
tive relief". Krasnowiecki, "Zoning
Litigation.and the N=v Pennsylvania
Procedures”, 120U n-xvers.ity_ of
Pennsylvania Lav Review 1029, 1082
(1972). _

See also, Hyson, "The Problem of Relief in Developer-
Initiated Exclusionary Zoning Litigation”, 12 Urban Law

Annud 21, 41 (1976).

The purpose of such relief is clear — to
provide definite and immediate provision of "least cost”
ad "variety" housing axd to strip the uncooperative

municipality of its arsenal of wegponry employed to



thwart devel opment. In this way, persons are encouraged
to mount "socially beneficial but costly [exclusionary
zoni ng] Iitigafion", and the regi onal needs are served
by the effectuation of the "provision of needed housing
for at least some portion of the noderate inconme ele-

ments of the population". Oakwood at Madison, Inc. V.

Tp. of Madison, 72 NJ at 550-551

As the history of the instant case graphically
demonstrates, a mere order to a nmunicipality to rezone
in accordance with certain judicial principles  or
gui del i nes, will rarely, if ever, produce any positive
results.

"It is difficult to believe
that a township that systematically
has excluded all but the affluent

would frame, nuch |ess adm nister,
an ordinance that actively will

encourage the entry of others. The
informal and unwritten system of
| and use regulation will continue to

exi st, undercutting the professed
goals of the judicially mandated
amendments. The woul d-be sponsor of
| ow or moderate income housing is
i1l equipped to afford the delays
inmplicit in the inevitable municipa

runaround.”

Mal | ach, "Do  Lawsuits Build
Housing: The I mplications of
Excl usi onary Zoning Litigation", 6
Rut gers Camden Law Journal 653, 664
(1975).



Accor d; Rubi nowi t z, "Exclusionary Zoning: A Wong In

Search of a Renedy", 6 Mchigan Journal of Law Reform

625, 643 (1973).

The Township of Bedm nster has anply denon-

strated the legitimacy of this concern. On this record,

little else is clearer than that Bedmnster w Il not
willingly permt or participate in the provision of
| east cost housing; to the contrary, it has enployed

every conceivable manner of planning rationalization
and regulatory inpedinent to block realistic devel op-

ment .

A recalcitrant nmunicipality seeking to avoid,
or delay, recognition and acceptance of its fair share
obligations will frequently "drag its feet" and enploy a
nyri ad of adnministrative and | egi sl ative devi c-es ai med
at del aying approval of the devel oper's proposal, in the
hope that the single private plaintiff wll not be able
to economcally endure the inordinate delays which the

muni ci pality can create.

"The delay is often fatal. Few
| andowners or devel opers can wait
years and endure the expense of
continuing litigation. Options and
conditional contracts run out;
nortgage commtnments expire; the
-cost of labor and materials zoons;
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and, like Pavlov's dogs, developers
are trained to build what muni-
cipalities want, rather than what
the public needs.” A. Mytelka,
"Judicial Remedies’ Iin After Moaut
Laurel; The Nev Suburban Zoning,
ed. Rose and Rothman, Center for
Urban Policy Research, 1977.

The Nav Jersey Suyoame Court obviously had the
foregoing considerations in mind wen it decided the
Madison case, and thereby boldly ad uhequivocably
embraced the doctrine of specific corporate relief as
the most effective remedy in exclusionafy zoning litiga-

tion.

"[The] corporate plaintiffs
have borne the stress and expense of
this public interest litigation,
albeit for private purposes, for six
yvyears and have prevailed in two
trials aad on this extended appeal,
yvet stand in danger of having wmn
but a pyrrhic victory. A mere
invalidation of the ordinance,
followed only by more zoning for
- multi-family or lower income housing
elsewhere in the township, could
well leave corporate plaintiffs
unable to execute their project.”

* * * * *

"Such judicial action, more-
over, creates an incentive for the
Iinstitution of socially beneficial



but costly litigation such as this
anrd Mout Laurel, and serves the
utilitarian purpose of getting on
with the provision of needed housing
for at least some portion of the
moderate income elements of the
population.” 72 N.J. 549-551.

As discussed in more detail in the limited

concurrence of Justice Padhman:

. . « granting the specific
relief sought by the corporate
plaintiff . . . will serve several
iImportant functions.”

"First, as previously noted,
even after an exclusionary zoning
provision has been invalidated, a
shrewd, intransigent community ey
rezone plaintiff's property in such
a manner as to frustrate the pro-
posed use. Toms nmey also require
lengthy approval procedures or
withhold from the corporate plain-
tiff permits necessary to proceed
with a project. As one court has
noted, such actions ‘effectively
grant the municipality a power to
prevent ay challenger from obtain-
ing meaningful relief after a
successful attack on a zoning
ordinance.’ Casey v. Wawick Tp.
Zoning Hearing Bd. , supra, 328 A.zd
a 468. By affording the corporate
plaintiff specific relief, a remed-
ial order will effectively prevent
this form of harassment and will
obviate the need for further litiga-
tion with respect to the property
involved. See Sinclair Pipe Line




Vill afe of R £ht onak £
9 111, 2d 370, 167 N.E 2d
406 at 411 Moreover, it will
furnish an inportant incentive for
devel opers to bring suits in the
public interest. As our own Court
has recogni zed, 'unless the im
mediate litigant can hope to gain,
there [will] be no incentive to
chal | enge existing practices or
prior holdings which, in the public
interest, ought to be reviewed.'

Second, this renmedial device
directly advances the fundanental
objective of promoting actual
construction of Ilow and nmoderate
i ncome housi ng. By allowi ng the
corporate |andowner to proceed wth
his project without further delay it
offers one of the fastest and surest
ways of acconplishing this objec-
tive. MWtel ka & Mytel ka, supra, 7
Seton Halm~ LT Rev. at 16.

Finally, issuance of a variance
or building permt wunder these
circunmstances al so serves to protect
the interests of the municipality
because it assures that the cor-

porate plaintiff wll wundertake the
proposed use and no other." 72 N.J.
at 597-598.

The courts of numerous other jurisdictions
have, as well recogni zed the practical necessity of
granting site-specific relief to successful zoning

chal l enges. Crow v. Brown, 332 F. Supp. 382, 395 (N.D.

Ga. 1971), aff'd. 457 F.2d 788 (5 Cir. 1972) (court



orders issuance of building permts); Kennedy Park Hones

Association v. Gty of Lackawanna, 318 F. Supp. 669, 697

(WD.N.Y. 1970) (court enjoins activities on part of
~municipality which would inpede the building of plain-

tiff's project); Franklin v. Village of Franklin Park,

19 111.2d 381, 167 N E. 2d 197 (1960) (court orders
muni ci pality to zone plaintiff'.s property for the use

desired by plaintiff); Sinclair Pipe Line Co. v. Village

of Richton Park, 19 111.2d 370, 267 N E 2d 406 (1960)

(court orders variance to permt use desired by plain-

tiff); A son v. Warm nster Twp., 338 A 2d 748 (Pa. Comm

C. 1975) (court evaluates conpliance of plaintiff's
site plan as a precursor to issuance of building per-

mts); Casey v. Warwick Tp. , 328 A 2d 464, 469-70 (Pa.

~1974) (court orders issuance of a building permt
subject to a showng of conpliance with adm nistrative

requirements); Ellick v. Bd. of Supervisors of Wrcester

_T_E._', 333 A.2d 239 (Pa. Comm Ct. 1975) (based upon
statutory authorization of judicial approval of proposed
use upon finding of infirm zoning ordinance, Pa. Stats.
Ann. Tit. 53 81011(2), court orders approval of plain-
tiff's proposed devel opnent, subject to finding that it
is reasonable, and conports with valid admnistrative

requi rements).

-10-



The courts of New Jersey have, even prior to
the Madi son decision, recognized the efficacy of speci-

fic relief. In Pascack Associates v. Myor and Counci

of Washington Tp. , 131 N.J. Super. 195 (Law Div. 1974),

rev'd. on other grounds, 74 NJ. 470 (1977), the renedy
afforded a successful zoning challenger was an order

directing, inter alia, that:

"“Upon proper application being
made by plaintiff to the appropriate
muni ci pal departnents and agencies,

_ .. the Township of Washington is
‘ordered and directed to issue to the
plaintiff a building permt
131 N.J. Super, at 208.

Brunetti v. Myor and Council of Mdison Tp.,

130 N.J. Super. 164 (Law Div. 1974), granted plaintiff
the nost specific renedy available, a variance, to
construct multi-famly housing.  The "special reason",
NJ.S.A 40:55D-70(d), was the dire need in the area for

m ddl e incone housing. Cf. Fobe Associates v. Myor and

Counci| of Demarest, 74 N.J. 519, 557 (1977) (dissenting

“opi ni on of Pashman, J.).

In RoH. HMZ7ii"z~ Ine.__v. Tp. _of Clinton,

Superior Court of New Jersey, Law Division, Hunterdon

-11-



County, Docket No. L-29710-74 P.W, 1/13/78 (Beetel,
J.CC. T/A), the court relied heavily upon the Madison
opinion in ordering the rezoning of plaintiff's land and
appointing a naster to oversee the inposition of the new
ordi nance. ld. at 85. (Rel i ef portion of .Court' S

opi ni on annexed hereto as Exhibit "B").*

Thus, both the conmentators'. in the zoning
field, and the case law of New Jersey and other juris-
dictions, recognize the need for direct and enphatic
judipial response to vindicate the rights of zoning
challenge litigants in appropriat.e cases. This is not
to say that every successful zoning chal.lenger IS
entitled to specific relief. Ganting the renedy is a
matter of judicial discretion.

"Wiile it is not the function

of courts to rewrite zoning or-
di nances, issue building permts or

It should be noted that the Round Valley Court
ordered specific, directive relief - toward effectuation
of plaintiff's project even though the trial was but
the first challenge to the zoning ordinance. Her ei n,
the Tact pattern is far nore extreme and the resultant
equities in favor of the plaintiff are nore conpelling,
because Bedininster, wunlike Clinton, has had years to
bring itself into constitutional conpliance and to
honor the prior orders of this Court.

-12-



otherwise interfere wth nunicipal
control over zoning matters, [cita-
tions omtted], where there has been
an adjudication of municipal zoning
power, the court may (and, in sone
cases, nust) intervene to the extent
necessary to provide effective
relief."” Mdison, supra, 72 N J. at
597.

By all criteria set forth in Madi son, and el sewhere, the
instant case is clearly an appropriate instance in which

to grant specific corporate relief.

The WMadison opinion predicated its grant to
specific corporate relief partially on the fact that the

cor porate plaintiff_therein has borne the stress
and ‘expense of this public interest |itigation, albeit
for private purposes, for six years and have prevailed
in tw trials and on this extended appeal . . . " 72
N.J. at 549-550. The Al | an- Deane Corporation has
shoul dered the burden, eqononic and otherw se, of the

instant litigation for 8-1/2 years. Plaintiff first

contacted the defendants with respect to a rezoning in
1969! The instant |itigation has seen one trial, a
hearing on Order to Show Cause which was the equival ent,
in ternms of tinme and effort, of a trial, and an unsuc-

cessful appeal and Petition for Certification. Wi | e

-13-



there was one rezoning in Mdison during the course of
the litigation, the instant case saw two rezonings, two
amendnents to existing ordinances, adoption of a new
site plan and subdivision ordinance, and the adopfion
and anmendnent of a new master plan by the nunicipality.
In terms of Madi son’s "obj ective" criteria, the instant
l[itigation is nore protracted, and the machi nationls and
gyrations of the municipality have been far nore abun-
dant, than the situation which pronpted the grant of

specific relief in-Madison.

Justice Pashman also felt that the grant of
specific corporate relief was proper in Madison in order
to ensure that the |ower cost housing would actually be
built in the municipality. 72 N.J. at 597-598. An
analysis of these criteria in ternms of the factual
record before the court in this case also mlitates in
favor of a grant of site specific relief to plaintiff.
By all accounts, the Pluckemin area of the Township is,
and has been, in serious need of sewering to solve an
exi sting health problem No multi-fam |y housing has
been permtted under the ordinance in the Iabsence of a
sewering system The Township has elected to await the

conclusion of various studies before even considering

-14-



the inplementation of a public sewering plan. These
studies are years from conpletion, and any actual
construction of sewers would have to further abide
future studies and funding. In sum there is no pros-

pect of public sewers in Bedmnster in the foreseeable

future; if they ever come, they will be nany years off.
Plainly, if multi-famly housing is to cone
to Bedminster in the near future, it wll only be

t hrough All an- Deane, which has the abi ity and a
project of sufficient scale to enable it to provide the
needed seweri ng. Additionally, of course, Bedmnster
must be further required to confront and satisfy the
admtted sewering needs of the balance of the corridor,
as its historic blindness to this problem has effect-
ive'Iy foreclosed any substantial developnent. On the
ot her hand, somewhat easing the Court's evaluative
burden in this connection is the fact that the nuni-
cipality concedes, wth the concurrence of the county
pl anning board, that the only area suitable for nulti-
famly developnent is the Pluckem n Corridor, -V\/nerein
Al'l an Deane property is the only |arge undevel oped
tract. Thus, wunlike the Mudison situation, the focus

for appropriate relief is sharply narrowed.

-15-



In aum, Allan-Deane is clearly the linchpin
to the actual provision of multi-family housing in
Bedminster in the near future. Only through it can
private sewering be provided on an economically feasible
basis. Ony it has lot holdings of sufficient size to
provide the necessary infrastructure, as well as a mix
of housing types. The other multi-family areas are
little more than lines on a mgp, incapable of making
material inroads to the existing housing shortage.
Moreover., only Allan-Deane is prepared to meet ad
capable of meeting all legitimate environmental and
ecological concerns resulting fram devdopment in . the
Pluckemin Corridor. This is not to say that other
portions of the Corridor woud not also be appropriate
for multi—family devel opment. The fact remains/ though,
that if the parties are to see the actual devdopment of
"variety ad choice” housng within the next half-de-
cade, it will only be by ad through this plaintiff.
Thus, practical exigencies, as wel as legal principles,
compd the awvad of specific corporate relief, if the
Maout Laure/Madison mandate is truly to be applied to

this resistant community.

The record in the instant case is replete with

-16-



testinony establishing the environnmental soundness, the
| east-cost nature, and the conformance with water, sewer
and other regulations, of plaintiff's proposed project.
There is thus no reason to prevent or otherw se hinder

t he commencenent of constructi on.

A final factor found to be crucial by the
Suprene Court in Madison, was the presence or absence of

bad faith on the part of the municipality.

"Finally, if there is evidence
of bad faith, inadvertence of
negl ect on the part of the nunicipa-
lity, the court could assune direct
control over certain aspects of the
pl an and inpose stronger renedi al
measures than those provided for in

the initial decree.” 72 N.J. at
585.
Accord : Tp. of WIIist o'n v. Chesterdal e Far 10°F I'nc. ,

300 A .2d 107, 117 (Pa. Comm Ct. 1973); Hartman, "Beyond
I nval idation: The Judicial Power to Zone", 9 Uban Law
Annual , 159, 167 (1975); Mtelka & Mytel ka, "Exclu-
sionary Zoning: A Consideration of Renedies", 7 Seton

Hal | Law Review, 1, 29 (1975).

Herein, Bedmnster is apparently prepared to

argue that its deficient ordinances resulted not from

-17-



contumaci ous and nalicious intent, but rather from nere
i neptitude occasioned, at least in part, by the un-
settied state of the |aw However, in Madison, the
Suprene Court unequivocally concluded that the "basic
law is now settled" and that nunicipality has had
sufficient opportunity to bring itself into conpliance.
The Madison opinion was itself rendered in 1977 -- prior
to the Bedm nster rezoning. Accordingly, this Court can
hardly countenance such a defense-of -hapl essness at this

| ate stage of the zoning gane.

After the first trial of this matter, the
court found the defendant's nmulti-famly zones to be
"phant onf'. In its opinion dated Decenmber 13, 1979, the

court stated that:

"By creating an R-20 zone on
the one hand, and so restricting its
devel opment as to render it a
nullity, on the other hand, the
| ocal officials, have engaged in
governmental 'sleight of hand®.
They have not conplied with this
court's order."

At best, the defendants have blatanly neglec-

‘ted their obligations under Munt Laurel; despite

specific court orders to rezone, in accordance with fair

-18-



share principles, and many opportunities to do so,

defendants have failed to take any neaningful action in

this regard. This is clearly an appropriate case for
specific corporate relief. Indeed, if such relief were
not granted herein, in a factual context far nore

egregious than in Madison, the prospect of neaningful
realization of the housing goals stressed by the high

court wll die a quiet, but regretful, death.
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PANT I

THE NATURE AND FCRVAT OF SPEA FIC
OCRPCRATE RELI EF FCR ALLAN- DEANE

In order for the relief nolded by this Court
to be both meaningful and responsive to the issues
‘raised, it is I mperative that it be immediate in tine,
specifically addr essed, at least in part, to the plain-
tiff's proposed project and provi de clear safeguards
against further barriers and roadbl ocks from the munici-
pal officials. QG herwi se, Bedmnster wll have suffered
-no sanction from its continuing and contunaci ous course
of conduct, and the successful plaintiff shall find it-

self once again at the beginning of a long, long road.

It is for these selfsame reasons that the
New Jersey Supreme Court, in the Mdison case, short-
circuited the traditional, and limted, relief awarded
in zoning cases theretofore and decreed that where, as
herein, the nmunicipality has shown itself to be unable
or unwilling to nodify its zoning ordinances in accor-
dance with the constitutional mandate, the trial court
Is enmpowered, in its due discretion, to order speci.fic
and directive relief, ainmed at fulfilling the plaintiff-

devel oper's proposed project.

20-



In this connection, it is crucial to note that
the Madison court did not nerely order reconsideration
of the project on the basis of generalized planning
concerns and the like. Contrarily, that court ordered
the issuance of building permts subject only to court-
supervi sed "conpliance wth reasenable bui I di ng code,
site-plan, water sewerage and other considerations of
health and safety” and to a determ nation that the |ands
| "environnehtally suited to the degree of densfty and
type of developnent plaintiffs propose. " 72 NJ. at
551. |

"Subject to these conditions it

iS our purpose to assure the issu-

ance of a building permt to cor-

porate plaintiffs within the very

early future." 72 N.J. at 551.

Thus, in fornmulating the contours of specific
corporate relief, the Mudison court did not remand the
issue of the ultimate zoning of the plaintiff's property
to a < riovo proceeding, but rather utilized the
plaintiffs' proposed project as the starting point,
subjecting that proposal to necessary and m ninmum

concerns for health and safety.

It is precisely this manner of relief that

-21-



plaintiff Allan-Deane seeks herein, based on a far nore
extensive record than that available to the Madison
court and justified on an even nore egregious and
ext ended history of muni ci pal recalcitrance. Thus,
plaintiff Al an-Deane requests that this Court, pursuant
to. the Madi son mandate, order the granting of relief in
accordance wth plaintiff's proposed |east cost housing
plan (P-40*), as to the reasonabl eness Qf whi ch_ there is
anple testinony in the record. Such approval may be
condi tioned Ljpon proofs that the plan conforns with
m ni mum stan‘dards'. of | health, safety and welfare, to be
determ ned either by this Court .by pl enary hearing or by
a Master specially appointed for this purpose.** [If a

Master is to be appointed, this Court should make such

* As noted in the informal conference with the Court,
plaintiff is prepared to rest on P-40, save wth
regard to a small, 10 acre section which is shown
for commercial use. VWhile continuing to assert the
reasonabl eness of such use for the site, plaintiff,
recogni zing the uncertainty of nonresidential uses
as appropriate relief under Madison, wll nodify
P-40 to include additional housing of 150 units.

** A fuller exposition of the proposed nechanics of the

suppl enental proceeding follows hereinafter as Point
Il )
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further findings of fact on the existing record as may
elimnate the need for cunulative or duplicative testi-
nony and nust identify specifically and unit thosé ar eas
of inquiry as would be appropriaté for such suppl enent al
consideration so as to avoid prol onged proceedings.
Addi tionally, the Court should specify narrow and
specific tinmetables for such proceedi ngs and, of course,
the parties nmust be |limted to such w tnesses and
reports as have already been identified and exchanged.
~Finally, it is respectfully submtted, that, in |ight of
all attendant circunstances and in order to expedite
such proceedi ngs, the defendant should be conpelled to
identify with particularity those health and safety
issues to be addressed with aspect to P-40 and to bear
t he burden of gofng f orwar d. In this way, this Court
can appropriately supervise the proceedings by screening
out extraneous "concerns" and enable the parties to
focus on any legitinate issues and avoid trying non-

i ssues.

It nmust be stressed that the foregoing outline
is in sharp contrast to a total referral of the corridor
zoning to a Master, to consider ab initio. Such alter-

nate relief, as wll undoubtedly be advocated by the
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municipality as one nore chance to defeat the plain-
tiffs, would obviously lead to continuing delays and
obstacles, would require duplicative evidence and
require a rehashing of presentations already available
to this Court, would open the door to rryriad'di gres-
sions, would lack any useful focus as a starting point,
and would, frankly, serve as little deterrent to this
muni ci pality, or others, from continuing to block
reasonabl e devel opnent. In short, if these plaintiffs
are required to return to "square one" in determning
the "appropriate" zoning for the site, as Iif this |ong
and tortuous history did not exist, it would amount to a
backhanded victory for the defaul ting comunity while
constituting a clear setback for the vindicated plain-
tiffs who have repeatedly been proven just in their
cause but been just as freduently frustrated in their

efforts to bring least cost housing to Bedm nster.

It has now been nearly ten years since the
reél prospect of multiple famly housing |oomed on the
hori zon of Bedm nster Township. After a decade of -
requests for consideration, trials, appeals and favor -

able deternminations, the plaintiffs are, in nmany ways,



no closer to a realization of the housing goals articu-
| ated repeatedly by the courts of this State. I n
just as many ways, the nunicipalityQ despite repeated
judicial findings of its failure to serve the public
interest, has acconplished its inhibitory goal and now
seeks.new ways to further push back the tide of pro-
gr ess. In order to avoid this untoward and inequitable

result, the Madison court pointedly concluded:

"Consi derations bearing upon
the public interest, justice to the
plaintiffs and efficient judicial
adm ni stration preclude another
generalized remand for another
unsupervi sed effort by the defendant
to produce a satisfactory ordi nance.
The focus of the judicial effort
after six years of litigation nust
now be transferred from theoriZing
OVEer zZoning o assurance of theZon-
TREC_opportuni ty for proguctiomn of

teast—Ttost—tousTI Q- 72 NJ—at

552=553(enphasi s added) .

Plaintiff Allan-Deane, after eight and one-

half years of litigation, asks for no nore and no |ess.
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PO NT 111

THE | MPLEMENTATI ON OF
SPECI FI C CORPORATE RELI EF

On the assunption that this Court wll con-
clude that Allan-Deane is entitled to specific corporate
relief, in the form of perm ssion to develop on its
property a housing project simlar to the one which they
proposed prior to and during this action, we have taken
t he l'iberty of -attaching a proposed form of Court Order
which creates an admnstrative mechanism under R
4:59-2(a) for the inplenentation of specific corporate

| relief. The mechani sm established under this Order

meets the two-part test set forth in GCakwood at Madi son,

72 N.J. at 551 in that it would both:

1) "assure the issuance of a
building permt to corporate plain-
tiff within the very early future”
(emphasis ours); and

2) Woul d "assure conpliance
Wi th reasonable building code, site
pl an, water, sewerage and other
requi rements and considerations of
heal th and safety".

VWhat All an-Deane proposes is that this Court
itself establish the general paraneters of the ap-

propriate specific corporate relief by determning the
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maxi mum nunber of housing units which Allan-Deane will
be permtted to construct on its 451 acre property. The
Court - appoi nted Adm nistrator has the responsibility for
reviewing a site plan prepared by All an-Deane contai ning
no nore than the permtted nunmber of units, and of
nmodi fying it if necessary in order to assure devel opnent
with mniml adverse environnental inpacts, mninumsite
devel opnent costs ahd to satisfy Allan-Deane’s commit-
ment for |east cost housi ng.' Under this proposal the
Adm nistrator is not required to make the basic judicial
pol i-cy deci si ons which have already been litigated, such
.as the proper gross density at which the Allan-Deane
'property is to be developed. He is required only to
assure the Court that the final plan mnimzes environ-
mental i rrpécts and conplies "wth reasonable building
code, site plan, water, sewerage and other requirenents
and considerations of publi ¢ health and saf ét’y. " (72

N.J. at 551)

Under this nechanism it is the Adm nistrator,
and not the Court, which holds hearings on whatever
remai ning technical 1ssues Bedm nster mght choose to
raise (such as the designs of deténtion and retention
basins, the adequacy of road w dths, the need for curbs

at specific locations, etc.). It is the Court, however,
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that sets the overall density.*

Fundi ng of Adm ni strative Mechani sm

Although R 4:59-2(a) contenplates that .the
defaulting party is responsible for thé costs incurred
by a Court-appointed Adm nistrator, appointed as a
result of his failure to obey a Court Order, AIIan-De.ane
recogni zes that it should be responsi ble for that
portion of the expenses incurred during the Adm ni -

strative process, which involve the review of its site

*Def endant mmy argue that the appropriate density
suitable for the Allan-Deane property cannot be set
until various technical matters which have yet to be
considered are resolved. This is incorrect. Defen-
dants, through counsel, have admtted to the Court
that it is technically possible to solve the en-
gineering and environnental problens associated wth
greater devel opnment (See T-XX-49-50) and there is no
"“environmental capacity" which Bedm nster could
quantify (See T-XX-46 et seq.). The question of what
techniques are nost appropriate from the standpoint
of either cost or effectiveness should, we submt, be
handl ed admnistratively through a mechanism under
the supervision of the Court. Furthernore, it is a
conceptually much nore difficult task to determ ne
both what should be built on the land and where it
should go. There are sinply too many vari abl es. | f
the Court wll take the responsibility of establish-
ing the overall density permtted on the tract, the
Adm ni strator can function as a Planning Board
reviewing a site plan after the use and intensity
of that use have been set by the underlying zoning.
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plan, its construction. drawings and the inspection .of
its devel opment during construction, Al | an- Deane woul d
have to pay for this review, were Bedm nster Township
not.in default of this Court's previous Orders, through
site plan review fees, sub division fees, inspection
fees and building permit and occupancy permt fees and
has no objection to making these funds available if it
is not going to be assessed such fees, to fund an

adm ni strative process.

The Adm nstrator's Role

Under the terns of the proposed Court Order,
the Adm nistrator has three general areas of respon-

sibility in connection with the adm nistration of

specific corporate relief. These areas are:
1) To review and, if necessary, request
such modification of the site plan as will ensure a

plan_ which generally mnimzes adverse environnmenta
i npacts, mnimzes site devel opnment costs and satisfies
Al | an- Deane’s commitment to |east cost housing.

2) After overall "prelimnary" site plan

approval is obtained, through the process described
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above, to review construction draw ngs, engineering
details, legal nechanisns setting up honeowners' as-
sociations to maintain the common open spéce ar eas,
architectural _dravvi ngs, etc. to assure conpliance wth
mnimal building code, site plan, water and sewerage
requi rements, etc. before recommending to the Court the

phased issuance of building permts.

3) To oversee actual construction and,
if construction is in accordance with approved plans and
specifications, to recommend Court ordered certificates

of occupancy be issued.

Of the three tasks, the review of the site
plan, to be submtted by Allan-Deane within 30 days
after the issuance of a Court Order specifying the
nunmber of units'AIIan-Dean_e is to be permtted, is
the nost critical. Wth thé "zoni ng", or nunber of
units to be built, established, the Adm nistrator knows
that the overall wuse or intensity of use is not in
i ssue. Hs job is the technical one of insuring that,.
given the intensity of use permtted, the plan m nim zes
adverse environnental inpacts. In order to conserve the

Adm nistrator's tinme and avoid requiring Allan-Deane to
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introduce testinony on areas not in issue, the Or.der
provides that after Allan-Deane has submtted a site
plan to the Adm nistrator, Bedm nster wll have the
burden of going forward and challenging it and that the
Adm nistrator shall confine his deliberations to issues

rai sed by Bedm nster.

Subsequent Proceedi ngs

W have outlined below, for the assistance of
the Court and the other parties to this litigation,
the sequence of proceedings or scenario which would
follow a decision to grant Allan-Deane specific cor-

porate relief.

1. January 29, 1980 -. Court hears oral

| egal argument on renedy.

2.. February, 1980 - Court issues Opinion
deciding Allan-Deane is entitled to specific co.rporate
relief in the form of perm ssion to develop on its
property a housing project sirﬁlar to the one proposed
prior to and during pendancy of this action and setting
forth the nunber of units to be permtted on All an-Deane

property and creating an adm nistrative mechani sm which
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will both assure the issuance of building permts to
Al l an- Deane within the very early future and assure
m nimal adverse environnental inpacts and conpliance

with reasonable building code, etc. requirenments.

3. February - March, 1980 - Parties neet with

Court to discuss details of Court Order. Suppl enent al
Order agreed upon or settled by Court. Oder appointing
Adm ni strator issued setting forth detailed description
of his duties, the procedureé he is to follow, and the
extent ‘of piarticipation allowed Bedmnster and Al l an-
Deane, and the standards against which he is to review

si te pi an.

4. March - April, 1980 - All an-Deane presents

site plan with attendant supporting docunments to Adm n-
i strator. After determ nation that site plan neets
acceptable standards for safety and . welfare, mnimzes
environmental inpact and site devel opnent coéts, and
sati sf i. es Allan-Deane's commtnment for |[|east cost
housing plan, submtted to court with Admnistrator's

approval .

5. April, 1980 - After Hearing, Court orders

Bedm nster to approve site plan.
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6. July, 1980 - AIIen—Deané submits final

subdivision plat and building plans of initial phase for
review and approva to Administrator. Administrator
determines such plans comply with State Building Code

and other requirements of health axd safety.

7. August, 1980 - Final plat and building

plans submitted to Court with Administrator's approval.
After hearing, Court orders building official to issue
‘building permits. Administrator empowered to hire
" inspectors to assure Allan-Deane completes building in

accordance with approved plans.

8. September, 1980 - Court orders Admini-

strator to replan balance of Corridor ad revise Site
Plan, Zoning ad Subdivision Ordinances axd to neke sure’
AIIan—Deané‘ land is zoned to conform with what is béing

built.

O. September, 1980 - Construction ocommances

on initial stage of project.

10. 'Deoember, 1980 - Administrator reports to

Court on maw land use plan for rest of Corridor after

holding hearings. Court accepts plan.
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11. June, 1981 - Administrator submits revised

Lad Us= Ordinances to Court and Court orders them
adopted.

12. £HiyjL_i2™1 ~ Bedminster adopts new

ordi nances.

13. Thereafter, Court will order building
officials to issue Certificates of Occupancy to Allan-

Deane upon recommendation of Administrator.
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CONCLUSI ON

For the reasons expressed herein and upon the exten--
sive and extraordinary record devel oped bel ow, and in accord--
ance with established principles of law, it is respectfully
submtted that this Court can and should direct the issuance
of specific corporate relief as urged by the plaintiff, The
Al'l an- Deane Corporation,in order to direct and permt the
devel opnent of variety and choice of housing and of |east

' cost'housing in the defendant Township of Bedm ns”r.

Dean A. Gavel}

MASON, GRIFFIN & Pl EJSON

.‘ N
By he oA
""Henry A. HIIl, Jr.

Attorneys for Plaintiff,
The Al | an- Deane Corporation

DATED: January 25, 1980
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APPENDI X " A"
PROCEDURAL HI STORY

The Procedural H story of this case is a matter of

court record and can be chronologically summarized as

foll ows:

Decenber, 1969 - Al an-Deane formally
approached the Townshi p of Bedm nster
Pl anni ng Board and Township Commttee
with a proposal for the rezoning of its
property to permt multi-famly uses.

August 23, 1971 - After waiting 21

nont hs w thout response from Defendants,
Al an-Deane filed a Conplaint in Lieu

of Prerogative Wit alleging that

thle_ dBedrri nster Zoning O dinance was in-
val i d,

Decenber 25, 1971 - Al an- Deane appli ed
to the Bedm'nster Board of Adjustnent
for variances under N.J.S. A 40:55-39.

May 26, 1972 - Bedm nster Board of

Adj ust mrent denied the variance applica-
tion primarily because the requested
changes were so substantial as to re-
quire inplenentation through the Zoning

- Arendnent process.

June, 1972 - The Geswick Plaintiff's
filed a Conplaint, also alleging the
invalidity of the Bedmnster Township

O di nances and sought to consolidate it
with the pending Al an-Deane action. This
noti on was deni ed, appeal ed and eventually
remanded. See Al an-Deane Corp. V.

Townshi p of Bedmmnster, 121 N J. Super

288 (App.D'v. 1972), renmanded 63 N.J.

591 (1973).

Novenber 27, 1972 - The trial on the first
Conplaint is adjourned at Defendant's re-
guest on their express representation
that the Township would rezone.
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10.

11.

12.

13.

14.

15.

16,

17.

18.

April 16, 1973 - Bedmnster Township
adopts a new Zoni ng Ordi nance.

May 31, 1973 - Allan-Deane files a new
Conpl ai nt attacking the new ordi nance.

Septenber 4, 1973 - Bedni nst er Townshi p
adopts mnor anendnents to new Zoni ng

- Ordi nance.

Septenber 13, 1973 - All an-Deanels action
is consolidated with simlar action
brought by G esw ck Plaintiffs.

March 4 thru March 28, 1974 - First trial
of the consolidated action takes place.

February 24, 1975 - The Court issued
witten opinion requiring Defendant to
rezone an area which included the

Al | an- Deane property to conply wth
standards and goal s of the Sonerset.
County Master Pl an.

Cctober 17, 1975 - The Court issues a
suppl ementary opinion in view of the
Suprene Court decision case of

Sout hern Burlington County NAACP v.
Township of M. Laurel, 6/ NJ. 151
(1I975) and an Qder requi ri ng Bedm nster
to rezone by January 31, 1976.

Novenber , 1975 - Bedni nst er appeal s to
the Superior Court, Appellate Division.

January 29, 1976 - Order of Cctober 17,
1975 is st ayed by trial Court pending
appeal .

January 21, 1977 - The Superior Court,
Appel | ate D vision enters per curiam
decision affirmng the trial court’s
deci si on. '

May 3, 1977 - Def endants petition for
certlfl cation to the New Jersey Suprema
Court is denied.

Sept enber 28, 1977 - QOder entered
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19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

vacating the stay of January 29, 1976
and Defendants ordered to rezone by
Decenber 31, 1977.

Novenber 14, 1977 - Defendants adopt
a new master plan.

Decenber 19, 1977 - Defendants adopt
a new Zoni ng O di nance.

March 23, 1978 - Oder to Show Cause °
pursuant to Rule 1:10-5 issued.

May 22, 1978 - a pretrial order was
| ssued.

June 12, 1978 - Amendnents to Master
M an Adopted by Pl anning Board.

August 21, 1978 - Anendnents to
Zoni ng O di nance.

Septenber 18, 1979 - Further anendnents
to Zoning O di nance. - oo

Septenber 8, 1978 - Hearings commenced
on Oder to Show Cause.

Novenber 1978 - Bedninster adopts new
site plan and subdivision ordi nance.

April 2, 1979 - Hearings on Order to
Show Cause end after forty full trial
days.
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mqpld be posed by Plaintiff's PUD can be solved. The Court is not

free to disregard environmental considerations. (See Madison, 72 N.J.
at 545). As a result, even though the resolution -of prior issues in
Plaintiff's behalf favors the relief sought by Plaintiff, this Court
woul d have no alternative but condition any relief granted to Plaintiff
upon a showing* that its land is environmentally suited to the degree
of density and type of devel opnent that Plaintiff proposes. - it is
possible that Plaintiff's land is in an environnmentally sensitive area
and that all devel opnent of same nmust be in conformty with the

regul ations of all local, state and federal environmental agencies
havi ng j urisdiction. Such a ruling would be in conformty with previous

hol di ngs of our courts. Madison, 72 N J. at 551.

PO NT X. REMEDY AND'RELI_EF FOR CORPORATE PLAI NTI FF

In'thison,.the Court made it clear that trial courts should not
hesitate in issuing direct and meani ngf ul jUdgnents, to allow for |east
cost housing, unhanperéd by_dilatory. and unnecessary cost generating
tactics by defendaht municipalities. (See 72 N.J. at 552 and 553.)
- The Court finds that this ordinance is unconstitutionally
excl usi onary and at variance with theprinciples enunciated by the

New Jersey Suprenme Court in its M. Laurel and Madi son decisions. The

* ! Such a showing would be to the Board of Health of the | ocal
‘muni ci pality, the County Board of Health, the Departnent of Environnenta
Protection, and the various State Agencies having jurisdiction, as it is
contenpl ated these "show ngs" would be necessary to obtaining approvals
to construct or to continue to construct, as these safeguards have been
designed to protect the public, but not to obstruct legitimtely needed
construction of "least cost housing"” by a local nmunicipality seeking to
perpetuate its rural atnosphere by a parochial zoning ordinance with the
devi ces previously described, and not in conformty with the |egislative
intent of the New-Minicipal Land Law (supra.), one of which goals was a
regi onal approach to "fair share".



Court directs the defendants to‘iﬁnediately devel op a n§M/Iand use
ordi nance, which conplies with the principlés enunci ated in this,
opinion. The Court will appoint a planning expert within 30 days aftei
the issuance.of this opinion, to oversee the devel opnent of the new

or di nances corhtenplated herein, in accordance wth the cases cited.

To assi st the defendants in that endeavor, and to insure pronpt
-and conpl ete conpliance, the Court directs the defendants to submt sue
a new proposed pl anning ordi nance to the planning expert appointed
hereby, within 90 days of the issuance of this opinion. That planning
expert will thereafter have responsibility for approving the sane, to
assure that it conplies with the directives contained in this opi ni on,
for eventual confirmation by the Court 30 days.thereafter. In the new
ordi nance to be drafted, ihe expert shoul d reconmend and t he Township
éhould accept standards fof a PUD in the new ordi nance as there are no
standards for an ROMwith a PUD option in the present ordi nance. Upon
confirmation of the new zoning ordi nance by the Court, the defendants
will thereafter be directed to adopt it as an official enactnent of
the nmunicipality.

Each side shall submt the nanes, addresses and qualifications of
such experts within ten days of the date of this opinion, and the Court
wi || choose one of such persons on two days notice to all sides so that
any party may have the opportunity to be heard on any objection to the
expert's qualifications to so serve. |

There is no question that courts of this State possess the inherent
pdmer to appoint experts to aid themin fendering j udgnents. See eg.
State v. Lanza, 74 N.J. Super. 362, 374-375 (App. Dv. 1962) , aff'd
39 NJ. 595 (1963), appeal disnissal and cert, denied 375 U.S. 451,

84 S.(.525, 11 L. Ed. 2d 477 (1964); see also Polulichv. J.G Schm dt

Tool De & Stanping Co., 46 N.J. Super. 135, 146-49 (Essex Cty. C. 195"




~ - See generally; Il Wgrnore, i 563 at 648-49 (3rd Ed. 1940); McCormick's,
Handbook of the Law of EVidence; i 17 at 38-39 (1972); the, Judi ci a

Authority'to Cal | Expert Wtnesses, 12 Rutgers Law Rev. 375 (1957). The

di scretionary power to appoint an independent expert is, however, not
unlimted. Concepts of fairness dictate that at a ninfnunl the parties
be appraised of the expert's identity and be given an opportunity to
object to his qualificatidns. Furthernore, the parties nust be afforded
the full opportunity to cross-exam ne the expert after. being advised of

his findings, (74 N. J. Supef, at 374-75. C. Fed. R Evid. 706), which

findings shall be in witten report formwithin 60 days of the date of
appoi ntrent, so as to assist the drafting of the new ordi nances, and
each side shall have the Qpportunity to cross-exam ne such expert, on
notion to fix a date nade mﬁthin 20 days theréafter.

There is, however, a cléar di stinction between the appointnent of
an expert to aid the Court in rendering a judgnment and the appoi nt ment

of an expert or master to aid the Court in inplenenting its judghent.

The fornmer would lead to delay whereas the latter would expedite nmatters.
The rel evant decisions reviewed by the Court recognize this basic

difference. See e.g., M. Laurel, 67 NJ. at 157-58, 215; Madi son,

72 N.J. at 553-54; Pascack Ass'n, Ltd. v. Myor & Coun. Washington Tp.,
131JN.J. Super. 195, 201 (Law Div. 1974), aff'd, 74 N~., 470 (1977);

OGakwood at Madi son, Inc. v. Tp. of Mdison, 128 N.J. Super. 438, 447

(Law Div. 1974) , aff'd, 72 N.J. 481 (1977). Furt hernore, the concl usion

t hat appoi ntnent of a post-judgnent expert is appropriate and desirabl e
in-"exclusionary" cases appears to be unahinously accepted by the
menbers of the Supreme Court. See Madison, 72 N.J. at 553-54 (majority
opi nion); 533, 585, 592, 594-95, 617 (Pashraan, J., concerni ng and



~ dissenting); cf. 621-23 (Schreiber, J., concurring in part and dissenting
inpart); 625-27, 630 (Muntain, J., concurring and dissenting) 631
(Gifford; J., concurring). Therefore, the Court is of the opinion that
further expert testinony in this case woul d not have been of aid in
~‘atermning the |egal issues before it. However, it is equally convinced
;hat a court-appointed expert will be of great aid ih rapi dly inplenmentin
- '=le judgrent rendered herein.
3y -""daring the ordi nances herein exclusionary and therefore
e e3. " :utional for the reasons cited in all of the points previously
di scussed, it is neant that the ordinances are held to be so only as to
the plaintiff's property (to whom specific relief is her eaf t er gi ven)
but that the ordinances shall remain in full force and effect as to
subdi vision, site plan and zoning in all opher.respects in the interim
except possibly for others sinilafly situate as Plaintiff has made
itself out to be in a legal sense. In this way, there wll be no
disruption in the nmunicipality, nor its agents in continuing to adm ni stei
pl anning and zoning matters, about which this opinion is not concerned,
as it is neither the provi nce nor w sh of the Court system to disrupt
the legislative and adm nistrative functions of a duly consti t ut ed

political subdivision of the State of New Jersey.

- RELIEF FOR OORPORATE PLAI NTI FF

The second nost inportant principle enunciated by the Court in
Madi son concerned the relief to be afforded to Plaintiffs in exclusionary
zoning cases. The Court in Mdison was requested by the corporate
olaintiffs to specifically grant thema permt to build the kind of

noderate-to-mddl e income housing they had in mnd. 72 NJ. at 548, 549.



The Court analyzed their request and ruled as foll ows:

"A consideration pertinent to the interests of justice
in this situation, however, is the fact that corporate
plaintiffs have borne the stress and expense of this public -
Interest litigation, albeit for private purposes, for six

- years and have prevailed in two trials and on this extended
appeal, yet stand in danger of having won but a pyrrhic
victory. ‘A nere invalidation of the ordinance, if followed
only by nmore zoning for multi-famly or |ower income housing
el sewhere - in the township, could well |eave corporate

. plaintiffs unable to execute their project. There is a
respectabl e point of viewthat in such circunstances a
successful litigant like the corporate plaintiffs should
be awarded specific relief. (Gtations omtted.)

- There is also judicial precedent for such action.
(Gtations omtted.) .

Such judicial action, noreover, creates an incentive
for the institution of socially beneficial but costly
litigation such as this and M. Laurel, and serves the
utilitarian purpose of getting on wth the provision of
needed housing for at |east sone portion of the nobderate
I ncome el enments of the population. W have herei nabove
referred to the indirect housing benefits to |ow incone
famlies fromthe anple provision of new noderate and
m ddl e i ncone housi ng. (Reference omtted.)

The foregoi ng considerations have persuaded us of
~“the appropriateness in this case of directing the issuance

to the corporate plaintiffs, subject to the conditions
stated infra, of a permt for the devel opnent on their
property of the housing project they proposed to the
township prior to or during the pendance of the action,

- pursuant to plans which, as they originally represented,
wi |l guarantee the allocation of at |east 20 percent of
the units to low or noderate incone famlies (footnote
omtted). This direction will be executed under the
enforcenent and supervision of the trial judge in.such
manner as to assure conpliance with reasonabl e buil ding
code, site plan, water, sewerage and other requirenents
and consi derations of health and safety. (Gtations
omtted.)" 72 N.J. at 549-551.

This action by the Court was necessary if the plaintiffs in Mdiso
were to be awarded any meaningful relief. A municipality may delay'a

~devel oper intermnably so as to preclude any ultinmte devel opnent. See

generally Mytelka & Mytel ka, "Exclusionary Zoning: A Consideration of



The plaintiff has cited Madi son as the precedent for this extra-
ordinary relief. Although the plaintiff in Madison was granted specifi
relief, the Court specifically indicated that the situation therein was
exs-'-Mordinary and that such relief in this type of case would rarely be
Testified

- "This determination is not to be taken as a

precedent for an automatic right to a permt on

the part .of-any builder-plaintiff who is successful

I n having a zoning ordi nance declared unconstitutional.

Such relief will ordinarily be rare, and will generally

rest in the discretion of the Court, to be exercised in

the light of all attendant circunstances.” 72 N J. at

551, Footnote 50. -
Since Madi son, subsequent cases have uniformy heeded that

directive. See Mddle Union, supra, at 22.

It is cledr that a_plainfiff who prevaiis in such an action is not
entitled to approval of his plan and issuance of building pernits as a

matter of right. Therefore, the Court does not direct the appropriate

| ocal governnent officials to issue all necessary approvals and permts,

including building permts, so that the plaintiff can begin to devel op

, even _
the site,/on the condition that the plaintiff adhere to all of the

covenants, conditions, and various specifications of its proposal and -
'application, whi ch have already been filed with the Court.

"Rather, this Court finds that the rejection of Pl anner CJ(}ady;s
original recomendation that the-east side of Plaintiff's |ands- -shoul d
have been classified as ROMwith a PUD option becane arbitrary and
capricious action the nonent that recommendation based on the planner's
studies was officially rejected and not put into the Land Use C}dinancej
and thereafter the zoning plans. This i sso, because the testinony has

revealed it was rejected out of hand and wi thout further study. This



-~ +is not in conflict with the original point of this opinion which held
that the municipality in reacting to the concept and the changing |aw
and tines was not arbitrary, but it did so becone arbitrary when it
rejected the planner's professional opinion based upon his studies, and
enacted into law by virtue of the ordi nance naki ng power, the severely

- constrictive use.of the plaintiff's lands on the easterly side thereof.
This action was done willfully and deliberately as the plaintiff's
proposal was fully upon the municipal table of problens to be approached
and solved. The action taken was done w thout further study, and the
testinmony when reviewed objectively cannot |lead to any other concl usion,
but that the municipal planner did what he was ordered to do, by the
township authorities, who no doubt believed they were doing their best
by their community.

. Therefore, this Court finds that the specific relief to which the
corporate plaintiff is entitled is that ROV PUD option as originally
recommended by PIannerICJG}ady should be the controlling Iand use for
the plaintiff's sites, both the Beaverbrook side and the Goble side,
but wth the density that M. O Gady recommended for the current

al |l onabl e use on the Beaverbrook side, which was 3 units per acre.
This figure was based on O Gady's studies and was not contradicted by
the plaintiffs, presumably due to the fact that the argunents of the
def endant s meré directed to the east or Goble tract, not fhe west or
Beaver brook tract where a PURD was allowed under the Township's new

or di nance.

CI‘course, If the expert appointed to oversee the new ordi nances

shoul d believe and reconmmend that the density be higher or nore

| nt ensi ve or if_the muni ci pality should allow for nore, then the Court

vioud be controlled thereby, but the renedy awarded to Plaintiff in
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vthis specific relief is due, and anything less would be a "pyrrhic
victory"; however, with this relief the plafntiff can proceed to fina
studies, seek its necessary permts and the nunicipality and the State
and- its various agencies wl| be-jn control to see that:there is
conpl i ance.

This Court has undertaken an exhaustive study of the testinony and
the exhibits as they were recei ved and has reviewed the testinmony from
Its notes and the transcripts provided, and has undertaken to note fully
the points it and the parties felt were necessary to resolve the
problem Regardless of the outcone, it is apparent that a project of
this di nension cénnot be taken lightly; hence the 29 days of trial and
the tine sinbe when the Court has been conpleting its opinion. However,
that very expendituré'of trial court time |eads this Court to wonder
whet her or not Iegisfative intervention is not hecéssary fo haVé this
type of case hereafter processed by an adni ni strative agency, such as
the County Planning Board, where nuch like the Public Wilities Authority
(or any admnistrative agency for that matter) there couid be inmediate
tA.pert input, and then the matter appealed directly to the Appell ate
Division of this Court system were an appeal necessary. Then, of
course, the test would be whether the fact findings are supported by
"substantial evidence", that is, such evidence as a reasonable m nd

.m ght accept as adequate to support the conclusions of the admnistrative

agency. Benedetti v. Bd. of Comirs of the Gty of Trenton, 35 N J. Super .

30 (App. Div. 1955) and In Re Application of Hackensack Water Co.,

41 N.J. Super. 408 (App. Div. 1956). That test differs fromthe test

which this Court nust apply in the traditional law fact finding process.
- Specifically, this case relied nuch upon the Hunterdon County

Pl anning Board reports, its master plan for the County (Exhibit P-64, P-65



.+ but the Court was unable to use the testinmony of the County Planners,

-

because one of their enployees sat upon the Minicipal Planning Board,
and obj ection was voiced that there m ght be a tainted view presented.
As an aside to this result, it is highly recommended that County
PIanhing_Board enpl oyees not sit as nenbers of |local planning or zoning
boards, and additionally that the County Planning Boards not prepare
ordi nances of either pl anni ng or subdi visions for nUnicipaIities, as
has been the practice in Hunterdon County, so as to avoid future
conflicts of the type reached in this case.

‘This Court should like it understood that it does?géek to shirk
its duty, but ft has taken considerable time to devel op the record in
this matter, so that a trial judge might appreciate the nuances of the
factual and expert naterial' bei ng presented, which would already be in
Hahd, were dn adm ni strative agency mﬁth trai ned planners and perhaps
a trained hearer prepared with that background to hear the matter.
Thus, notwithstanding that this judge has been a nunicipal attorney,
pl anni ng board attorney, etc. in the past, a case of this dinension
hunbl es anyone appr oachi ng thedynanic results that can be appreci ated
as Hunterdon County changes from a rural to a regi onal i zed corridor
county which it has becomne. |

The Court wi shes to express ité gratitude to counsel for the tine
and effort given to this matter, since it became an accel erat ed mat t er,
for it is appreciated that counsel for both sides have devoted thenselve
al nost exclusively to this matter for many nonths, as a real controversy
of social dinension was so demanding that any part-time approach was
| npossi bl e under the circunstances. Because it was such a controversy,

there will be no allowance of counsel fees as requested by either side,



"‘*(-\ even if it is believed that the Rules of Court would so allow (which

' | doubt (vide R 4:42) )._, but an application for reasonabl e expert fees
on behal f of the successful plaintiff wll be entertained for the time
and effort spent by Plaintiff's experts during the tine depositions
wer e taken of them by the def endant s* attor neys. A Judgnent -shoul d

be submtted in accordance therewth!






MASON. GRIFFIN & P1ERSON
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ATTORNEYS FOR Plaintiff, The Allan-Deane Corporation

SUPERI OR COURT OF NEW JERSEY

LAWDI VI SION - SOVERSET COUNTY

DOCKET NOS. L-36396-70 P. W
L-28061-71 P.W

- THE ALLAN- DEANE CORPORATI ON,
et al .

Plaintiffs,
Civil Action

ORDER FOR

THE TOMNSHI P 'OF BEDM NSTER, SPECI FI C CORPORATE RELI EF

)

)

}

}

}

VS. }
)

)

et al . )
)

)

Def endant s.

This matter having cone before the Cou.rt by way of
application for Relief to Litigants, pursuant to R« 1:10-5,
and this Court having issued an Order To Show Cause on
April 19, 1978 providing for hearings for the purpose of
consi deri ng whet her Defendants had conplied with the previous
Orders of this Court and, in the event of a finding of non-

conpliance, for a determination as to the aoproDriate renedy,



and this Court having determined in an Opinion handed down on

Decenber 13, 1979 that Defendants have, in fact, not conplied
with the previous Orders of this Court and this Court having
further determned, for the reasons nore fully set forth in this
Court's Opinion of February , 1980, that Pllai ntiff, Allan-
Deane, is entitled to specific corporate relief in the form of
perm ssion to develop on its propérty a housing project, at a den--
Sity of' between 5 and 15 -units per acre, under an adm nistrative
mechani smwhich will assure both the issuance of building permts
within the early future and conpliance by All an-Deane with reason--
abl e buil di ng code, site plan, water, sewerage and ot her requ'i re-
ments and consi derations of health and safety,

It is on this day of February, 1980,

ORDERED as fol | ows:

1. Al Land Use Or.di nances regul ating devel opnent -on
the All aﬁ- Deane property in Bedm nster Township are invalidated
and Defendants are enjoi ned,' until further Order of this Court,
fromin any way attenpting to regulate land use on the | ands
of the Corporate Plaintiff in this actidn.'

2. Pursuant to R_ 4 59-2(a), JOHN DGE i's hereby
appoi nted Adm ni strator, pendente lite, for the purpose of as-
sisting the Court in the administration of specific corporate
relief, and such other duties as may be set forth by further

Order of this Court, including, without limtation, the rezoning
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of the Pluckem n Corridor and the preparation of Land Use
Or di nances regul ati ng devel opnent in such'corfidor.
The Adm ni strator appointed herein shall:

A.  Review a plan for the residential devel op-
ment of the Allan-Deane property to be submtted to
him wthin 30 days fromthe date hereof, by Allan-
Deane;

B. Approve; wi thin 60 days thereafter, a plan
with the supporting docunentatioh detailed on
Exhi bit "A" hereto, for the construction of a 2,000
dwelling unit residential conmmunity to be built in

~appropriate Stageé with sewage treatment plant and
ot her necessary infrastructure, on the 451 acre
Al'l an- Deane property in Bedm nster. Such plan shal
be designed to minimze adverse environnental inpacts,
to m nimze unnecessary site devel opnment costs and to
guarantee plaintiff's commtnment to |east cost housing.
| C. Review architectural and engi neering draw ngs,
to be prepared by Al | an- Deane, foll om ng conceptua
approval by the Adm nistrator of the overall plan, to
assure that the Allan-Deane project will conply with
m ni mal buil ding code, site plan, water, sewerage
and other requirenents and considerations of public

health and safety.
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D. Recommend to the Court within 60 days of the
recei pt of such draw ngs, that the proposed devel opnent
neets considerations of public health and safety,
the issuance of building permts.

« E. Supervise and inspect all construction under-
taken pursuant to Court ordered building permts to
insure conpliance with applicable State buil ding codes.

F.  Recommend, upon the satisfactory conpletion
of construction, that the Court order the issuance of
occupancy permts.

3. Fundi ng of Administrative Mechani sm

The Township of Bedm nster and the All an-Deane Cor -

poration are each hereby ordered to deposit with this Court

foll ows:

within 30 days fromthe date hereof the sumof $10,000.00 to
initially fund the adm nistrative mechani sm herein established.

This adm ni strative nechani sm shall hereafter be funded as

A.  Bedm nster Township shall be responsible
for all costs incurred, for services rendered by the
Adm ni strator or experts hired by himin conﬁection )
with the establishment of reasonabl e standards and
procedures for the administration of specific cor-
por at e relief; any planning studies undertaken with

respect to the appropriate zoning of the remainder
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of the Pluckemin Corridor, and the preparations of
reasonabl e Land Use C}dinances_effecting devel op-
ment in such corridors.

B. Allan-Deane shall be responsible for the
actual costs incurred for the review of its site
pl an, its engineering and architectural draw ngs
and for all inspections undertaken by the Adm ni s-
trator of construction on their property. These
costs shall be in lieu of site plan, subdivision
building permt, certificate of occupancy and in-
spection fees otherw se applicable under Bedmi nster's
Land;LBe Or di nances.

C. The Administrator shall keep conplete and
‘accurate records of all expenditures and tine spent
in admnistering his duties pursuant to this Order
so that his expenses and tine can be prorated herein
between the parties as herei nabove provided: He may
make wi t hdrawal s, as needed, fromthe funds on de-
posit with the Court and shall recommend to the Court
when additional assessnments of the parties are needed
and the annunté and prbrated shares of such assess-

ment s.

D.  Bedni nster Townshi p and Al | an- Deane shal |

deposit additional sunms with the Court, as required,
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power

to:

within 10 days of their receipt of an Order for
further assessment.

4. Powers of Adni ni strator

The Adm nistrator appointed herein shall have the

A. Hire such consultants, engineers, architects,
attorneys .or othér experts he deens necessary to
assist and advise himin his duties and to del egate
such duties to such experts.

B. Adopt such adm nistrative procedures as he
shal | deem necessary to review the Allan-Deane site
pl an, receive coments fromthe parties to this liti-
gation, and, if practicable, give the public an op- |
bortunity to be heard with respect to the issue of
whet her the site plan and engineering details conform
with mininal building code, site plan, water, sewerage
and other requirenents and considerations of public
heal th and safety. The review of the Al | an- Deane
site plan provided for in Paragraph (2)(b) of this
Order shall be confined to such environnental and
site cost issues as Defendant Township shall raise

and Defendant Township shall have the burden, in

any formal hearing on such issues, of proof and

of going forward.

(6)
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, C. Incur such additional expenses as are rea-
sonably necessary to carry out the duties required
of himin this Oder.
" D. Requi re such nodifications by Allan-Deane

of their site plan as shall be reasonably necessary

to mnimze adverse environnental inpacts or un-
necessary site devel opnent costs.

E. Apply to the Court for such additional
authority as shall, in his discretion, be required

!  to fulfill the terms of this Order.

5. John Cilo, the Building Oficial of Bedninster
and the person presently authorized by O dinance. to issue
building permts, certificates of occupancy and inspect con-
struction is hereby joined as a Defendant in this action, for
the Court's convenience in issuing further Orders_in connection
with Specific Corporate Relief.

6. This Court intends, upon the conpletion of the

Adm nistrator's duties hereunder, to issue further Orders em

powering himto replan the Pluckem n Corridor consistent with |
this Court's Opinions, to prepare reasonable and proper Land Use
Ordinances for adoption by Bedminster which will make realis-
tically possible the devel opnent of substantial portions of

the corridor at densities of no less than five and nb nmore than

(7
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fifteen units per acre and to rezone the Al an-Deane property
so that the devel opnent herein authorized will becone a con-
formng use. This Court, therefore, retains jurisdication wth
respect to all aspects of this application for Relief to Liti-

gants.

B. Thonas Leahy, JSC, t/a




