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mistaken notion that he was going to start at ten

2
THE COURT: I understand the Public Advocate isg

going to be delayed.

MR. GORDON: Yes, your Honor, he was under the

and not at nine.

THE COURT: That was a marvelous tradition in
1961, 1 think.’ We will start without him. I'm
sure he has some idea of what you are all going to
state.

MR. GAVER: As a moving party, your Honor,

I assume we should proceed first.
THE COURT: All right.

MR. GAVER: And, frankly, I wish to take my
argument slightly out of the order that I
originally contemplated because I think it's incum-
Bent upon me first to comment upor the proposals
submitted by Bedminster as to where we should go
thereafter. I will deal with the more particuldrs
later in my argument but I must say in all
candor that I -- when I received this yesterday
I was appalled at the disingenuous proposal proffer-
ed by this municipality which only serves to drive
home to me the clear point that this town is appar-
ently not the least bit chastened by the Court's

subtle decisions in this area because the propositionsg
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offered are merely another round in the same old
game. And, the town apparently does not recognize
the day of reckoning is upon it.

In effect, the proposal is that the situation é
should not be remanded to this municipality or

perhaps to Mr. Roach whose name appears frequently.

The municipality professes -- it is "anticipates

there would only be minor" and I take that quote fromj
' !

t

their papers and there are differences between the

parties were this to occur.

Frankly, in light of hlstory of this litigatLOQ
the attitude that this town has unfalllngly shown g
to the public, to this Courtand certainly to the |

plaintiffs in this case this proposition is

incredible and fails ultimately to appreciate the
gravity of this situation and the status of these
prolonged proceedings. Ten years ago, your Honor,

more than ten years ago from this day this plaintiff

first aonproached the town with a concept toward
developing this property. It received no response
whatsoever. Subsequently, an action was instituted

and a variance application was submitted to this

municipality. The local officials refused to even
hear the variance application. There followed a

trial, several appeals and most recently a further
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trial by way of a motion for relief to the litigant
before this Court.

Each and every time this Court ruled that the
conduct of the municipality and its legislative
functions constitutedvsham zoning and was designed
to that, what are the realistic developments pursuant
to the constitutional mandate. Zoning in this area
of this municipality has been studied. It has been
restudied, studied again. We have been confronted
over the last decade with amendments upon amendments

but each time they have been aimed not toward any

'realistic development of multi-family housing in

this community but rather aimed only at preventing
development in some legally defensible fashion.

The zoning activities of this community have
constituted nothing more than a rear guard action
aimed -- enabled it to defend itself in some fashion
before the Court but certainly not at encouraging
the development of'housing. Indeed, the Court must
know that in all this time of zoning and rezoning no
such development has occurred anywhere.

Frankly, the proffer of the municipality at
this point is twelve steps back from, frankly, a
moderate position I might have imagined them to be

arguing before the Court today. The fact is that
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this town cannot and will not deal objectively and
fairly with this process, the zoning process to the
extent it involves least cost housing and multi-
family housing more generally than anywhere in the i
community. There's ample opportunity to do so and ;
it has ultimately failed at every opportunity. Frankﬂy,
I personally consider this proposal an insult to the ’
intelligence of the parties and the Court.

The relief we seek today is simply what we feel
this Court can do and should do. We ask the Court |

to follow the contours of the Madison direction. We

proffer no extraordinary relief beyond.that pbint.

Indeed, the relief sought is not novel ét all. The
Madison court laid out the reason for the what and §
why's, so to speak, of the relief they granted. And
the relief in this case was promised upon certain

objective criteria, certain findings of historic

facts that the Court found compelling in that case.
First, the Court identified the time period, noting
that there had been on and off some six years of
litigation and that regarding the zoning of that

municipality, found that to be ample time for a

community to bring itself into compliance.
Here we are talking more in the neighborhood of

eight and one-half years. Yesterday, longer still,
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there were far more trials -- trial dates and a
different setting in the history of this case.

Also, the second criteria is more prolonged and
yet in a sense narrow because in Madison, which was -+
had an opportunity to rezone but once only then during
pendency of the appeal and prior to there being what
the Court identified as a subtle state of the law;
this town has had a much longer period to rezone but
has failed to do so effectively.

The Supreme Court said quite explicitly in the

Madison decision that it considered that as of 1977,

" the date of the Madison Supreme Court determination,

that the basic law was now settled and it would
therefore not give a municipality a further opportun-
ity to rezone. That date is advance -- is well in
advance of the time when Bedminster in fact rezoned
and rezoned again for the last time before your Honor.
So, if the law was settled for Madison, the law was
unquestionably settled to the same -- at least the

same extent for Bedminster, which further had the

"benefit of the Madison decision itself. Again, the

opportunity to rezone at least on one occasion was an
operative factor and there can be no question that
Bedminster has had that opportunity, has availed

itself of that opportunity but is either incapable,
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or unwilling to do so vicariously.

Then, there is the issue of good and bad faith.
Madison did not sound its determination for specific
cornorate relief under any such finding. However,
in the concurrence by Justice Pashman he suggested
that where the trial Court were to find such bad
faith that the situation would be even more compelling
here. I don't have to remind the Court that on two
occasions this Court has found that the zoning first,
some yeafs ago, represented the phantom zone lands,

allegedly, assertively zoned for multi-family housing

which, in fact, could never be produced as such and in

the more recent zoning found that municipality had
utilized governmental slight of hand in its rezoning.
I presume by that the Court is referring to the odd
Way the municipality purported to zone for multi-
family but only chopped up in little tiny pockets
that were unlikely for any substantial development
whatsoever. Again, I point out to the Court there
still has been no such development under that thesis.
Frankly, there is nothing clear to this plaintiff at
this point and time and that Bedminster despite the

knowledge of the desires and intentions of this develd

yp=

development anywhere else has assiduously avoided

er among others and the fact of little or no concurrent
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developing, permitting development on any realistic
scale whatsoever.

Suggestion was made at one point that the
problems with the Bedminster zoning were the result
of what I characterize as ineptitude. Had they been
more sophisticated they could have come up with sham
zoning that would have been harder for the Court to
sperse through to see the true intentions,

On the contrary, I would point out that Bedmin;
ster has been highly successful. Bedminster has very
very successfully, on its repeated occasions, prevent%d
any development whatsoever in this community. We are

|
frankly, this plaintiff and the public interest.
plaintiffs as well, are no farther now than they were:
in 1971 when the suit was first filed, despite the
clear demand and clear need established before this
Court for this matter of housing; not a stick of hous%
ing; that although in very very sharp contradistinctiﬁn
we note that large commercial ratables seem quite ablé
to obtain rezoning on large tracts of land with remarL-
able speed and no apparent difficulty whatsoever.
Housing apparently for Bedminster falls into a some-
what different category to be scrutinized but more

carefully to prevent environmmental damage in the line.

It does not apply to ATAT.
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In short, on each and every of the objective

criteria recited by the Madison Court, the situation
herein is indeed far more extreme than the equities,
far more compelling. Frankly, we would urge that the
failure to direct very specific relief to this
community would be to reward this recalcitrant
attitude, indeed the comtemptuous conduct of this
municipality, in the face of prior Court orders and
have a reasonably subtle state of the law. Now we
get to the what after the why. As Madison concluded
it is time for the focus 'to be transferred from é
theorizing over zoning to the assurance of the I
zoning opportunity for production of least cost
housing.'" As can be seen Bedminster is proposing a
reversion to this self-same theorizing over zoning,
a morphous planning concerns and issues, and the
avoidance of housing development. We are going to
put off Allan-Deane until we deal with the corridor
and for the corridor we are going to concern ourselve%
with impact and the like, issues which the community |
has had years to deal with. To the contrary, we
propose this Court follow the Madison prescription.
That is to say, we urge as a matter of law and on the-

basis of the very extensive record before this Court,

or as may be supplemented in this Court's discretion,
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that an Order should be entered directing the |
approval of the plan subject only to minimum standards
of the health and safety code, to be determined by thi$

Court and by some independent master. Moreover, we
would point out that we could go forward at this
point to prove the'adequacy-of the plan, to prove |
that it meets all such minimum standards of health, |
safety and welfare, but frankly we think that is an
exercise in overkill,

The fact of the matter is, your Homor, this
proffer has been studied more extensively than any

other project I am familiar with from every vantage

point. Will not all of these factual basés and

studies become a part of the record in this case?
They were all transmitted to the defendants for theirj
study in advance of the trial of this case. Moreover;

we believe there are no legitimate issues of

capacity as has been conceded in the course of this |

trial, There are engineering solutions to the kinds

of problems that apparently are talked about. For

‘these reasons, we feel that for any further proceed-
ing whatsoever Bedminster should bear the burden of"
going forward. It should be required to identify

and specify those health and safety issues that they

profess to be concerned about so that they can be
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within or ou* in advance and avoid red herring
controversies at a later point. Moreover, we feel
we are entitled to this prior to any supplemental

proceeding so this Court can rule as to whether

these are appropriate issues or not, so that we are
not forced in effect to retry the greater portion of
this prior case. To retfy whether in fact they are
non issues at all. Any such concern should be object{
ive concern, engineering concerns and the like, and
not subjective concerns. It should be very narrow an%
concern questions of design, state of the art in g
various engineering and expert capacities, and of i
course the parties must be limited to the experts and;
reports they have already furnished as required by
the prior orders of this Court, so we are not forced
to start all over again with this community as'it %
seems to be urging, should be the case.
Thereafter, and to the extent necessary perhapq
depending on exactly how this Court determines to 5

proceed, simultaneously we should deal further in the;

town, should be required to deal further with rezoniné
of the balance of corridor, not the reverse as the |
town today urges. It now says, well, let's deal withf
the corridor and see how that comes out and then we |

will worry about Allan-Deane, This is just another



- FORM 2046

07002

PENGAD CO., BAYONNE, N.J.

10

11

12

13

14

15

" 16

17

18

19

20

21

22

23

24

25

12

arrow to their bow of delay, your Honor. The Madisong
mandate is, to be met by this Court, it must deal

first with the real prospect of development not
potentialities. If the Bedminster approach were to
be adopted by this Court, we would be talking about ;
nothing more than this opportunity to rezone by them |
and another attenuated pfocess of frustration for
the developers. i
This town has had many opportunities to exerciée

its legislative function but has elected in the past

to employ those powers merely to roadblock develop-

ment. Thus, we feel if relief were granted by this f

Court and was to be meaningful in accordance with the

record and in accordance with the directive of the

‘high Court, it must deal with us, it must deal with

our project in some specific form and fashion and

on a basis of how to make it work, not as suggested %
by the Bedminster side, on the basis of some vague ;
de novo approach.

We would point out that on the basis of this
reéord, as this Court hés so found, that the‘proposalé
we have urged aré ones of moderation. They are ‘
clearly within the density ranges the Court has foundi
appropriate. So there really should be no contro-

versy about that. Quite clearly, Bedminster nroposed
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to relitigate that very issue again.
Bedminster's proposal, which I want to now deal
with in a little more detail because I think it's an

excellent object lesson of where we are not, if it

were to be adopted. It shows this town to be, if

nothing else, consistent. It has adopted for many

years a "'go slow, do nothing" approach to development.
They are perfectly happy and glad to deal with rather |
generalized issues of zoning and the like. And, they
certainly wish to retain the reins as they propose

to this Court today.

I wish to deal with a feﬁ of the.ékamples; the
issues that are suddenly of great urgency to this
municipality which apparently have not been in the
past. They first expressed concern over the council
letter to the Court. The Pluckemin bypass. The
Department of Transportation has no priofity interest
in this project we are now advised. That's very
curious because it certainly was the state of the
record before this Court over a year ago that this
vote has been on the Master Plan for quite some

years, but all of a sudden they proceed now because

they could not interest the DOT in this project.

Although, again, I point out that was perfectly clear!

a year ago or more, suddenly we have a major traffic !
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urging in development,as the Court has said,to the

14

concern, problem to be addressed. It is simply too
late in the game for them to be enabled to wield

a new sword that they feel, to pick up before our own
traffic expert. Your Honor will recall we have
submitted to this piece years ago tr;ffic reports
knowing there was no problem whatsoever. They ignored
those things but now allef a sudden it is an issue.
The sewerage issue is so simplistic that it is non-
sensible. 1In effect, the allegations that this

project will use up all the capacity, whatever that

means. Such that this plaintiff -- what I've been

vigilant go the rewards; we have after all mounted
this litigation for some ten years but more than
that, the propositions factually are in error and
represent another attempt tb divert this Court
from the real issues. The fact is there is no such
thing as a caéacity issue with respect to the sewerage
Our project, as 1 am sure the defendant well knows and
DE?vFequires, will deliver water of ambient water
quaiity, of such a level that it will not change the
capacity of thé requirements whatsoever. It is for th
DEP to deal with this issue and no one can say

there is a finite capacity as they use the term, what-

soever. There is no such thing. The DEP will deal
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with all projects on a case-by-case basis and no
other way. More importantly, I suppose, we are not

a public utility for Bedminster. For years, and this
is cut perfectly clear in the record, this town has
stuck its head in the sand on its sewer problems in
Pluckemin and in the corridor. Generally, it has had
a problem. It has ignoréd it. They made one half-
hearted attempt to talk to Bridgewater. Nothing ever
came of it. They have done absolutely nothing. Now
today they come in and apparently are suggesting that
private developers and Allan-Deane are goiné»té”ﬁave‘
to deal with this municipal problem for them. This
is a municipal function. It is for the town to deal
with each sewer issue and to deal with them effect-
ively, obviously, along with the developers. But
they can hardly use their own inactivity as a

defense to development at this point and time. They
have ignored the Chambers Brook altetnative which
their own witnesses testified to.

We are talking about capacity and the iike and
the ability to supply sewers. The fact remains‘that
it is simply not our.function. They should be
required to deal with this issue. There is no
question about it, but all we heard from them in this

long trial is that they are waiting. They are
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waiting, they are waiting. Now, other communities
around this municipality have dealt with problems, or |
attempted to deal with these kinds of problems. This
town has simply done nothing. That is no defense of
any kind whatsoever. Now, further, it is suggested
that we should be involved in the Supplemental Proceed}
ing. The Somefsét County Planning Board, or Mr. Roachl--
his name appears repeatedly in light of his history
of this case and for no other reason; that is a
preposterous recommendation. Mr. Roach, whatever else

may be said about him, has clearly over the years

adOpted an advocative position with reSpect‘to this |
project, with respect to development in this area
generally. He has testified in most of these cases.
He testified in the Lorenc case, I believe.
I Believe he testified in the Austin case and has
élearly, for better or worse, made his position known{
That is a position that is quite contra to develop-
ment in this area. |
Now, whatever may be his abilities and skills
as a planner, Mr. Roach hardly meets the definition
of an appropriate impartiél objective.master.to deal
with these issues. Whoever the master is to be, it

should not be someone who has taken a public position,

has in effect become a witness for one party of the
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" kind of master for the Court's consideration. We do

could bring a variety of skills to the issues’thét

17
case. Indeed, we would propose a very different !
I
|

not feel that a master or Supplemental Proceeding

should be a lawyer, nor do we think that he should be |
a planner in that sense because the principal

function here is development. We are talking about,

in the main, about how best and effectively and fairly
|
to provide the development of a project. We frankly
!
think that an appropriate master should be, for |

instance, an architectural firm with broad-based

disciplines that could provide continuity to a case,

would be independent of either party whatsoever but
more importantly would have practical and common

sense and a can-do sort of approach to development

and zoning. Someone oriented towards making things
work rather than, as a Supreme Court says, theorizingi
over zoning.

Finally, the township urges that we have to |
concern ourselves very delicately with the capacity
of this community to absorb a project of this kind
and presumabiy whatevef will happen to the balance of%
corridor.

This certainly is a remarkable issue to be

made at this time. I would remind the Court, they made
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18

this kind of issue during the course of the trial in
opposition to our attack on the zoning. The fact is
that this town has done everything to prevent the
development of that kind of structure, that kind of
capacity. This is clear from the long record in this

case and now to say that the successful plaintiff

self-created hardship, to use a variance term,

unilaterally caused by the municipality itself, is a
totally circular argument. We certainly cannot reward
this municipality for their past inaction andlack of
cooperation, Thej simply are gﬁing to haﬁe to'léarn
to deal responsibly with the effects of development.

In sum, we are, and I frankly was amused when |

I read the plaintiffd stand accused of ''short circuit
ing;'" that's the term in the brief, "short circuiting"!
it, or the municipal process. Incidentally, according
Bedminster ten years of trial is a short circuiting
éf a local administrative process. They complain

they have had no opportunity to deal with any specific
plan and therefore should at some point have that

opportunity. One might think reading counsel's

memorandum that one day this plaintiff simply charged |
into court and obtained a judgment within thirty days

before they could even catch their breath. The fact

to
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h héving had an opportunity to deal with this-pléintiff

19

is as candid, as apparent from this long record. Thi%
plaintiff approached this tdwn over ten years ago. :
They wouldn't talk to us. We applied for a variance.
They wouldn't even hear it. We have attended Master
Plan and Zoning Ordinance, public meetings to

attempt to put forth our position and list even some
commentary so we could generate a dialogue. Nothing.
They closed their eyes and their ears to this

plaintiff for a decade. The off-the record -advice
and clear to us. To talk about this community not

is ludicrous. They have had repeated opportunities
to deal with us, to negotiate. As Mr. Ferguson urges
one cannot negotiate with someone, your Honor, unless
that party is willing and truly desires to arrive at
some workable solution. Otherwise one is talking to 3
wall and it is that kind of wall, stone wall that
we have confronted for many, many years. I1f they
had this opportunity, they have forfeited it. They
héve elected quite consciously not to avail them-
selves of it for all this prior period. It is
awfully late in the game to come before this Court
and say, well, give us a chance, we are good boys

now. They speak as if this opportunity is some manner
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of God-given right. It simply isn't. It is granted
by statute from the state. It goes -- comes from
no other source. This community has been found,
during this period, to be in direct and repeated
violation of state law, state policy and constitu-
tional mandate. 1t has been in defiance of the very
orders of this Court to the extent it had had an
opportunity it did not elect to use.

We have set forth in our papers, your Honor, a
very detailed proposal and frankly, while it is long
we feel it requires this manner of determination by
the Court; we think the Court must make certain
findings at this juncture and further corrections

either through this Court or through a master. It

must be specific and to the point. It must be

drientedvtoward~our application. But, the heart of
our application here today is specific corporate
relief. That is to say that correction for apprbval
of a plan subject to minimum objectiveness for |
health and safety that that municipality is

entitled to. These are, should be determined by

an individual arbitrator or by this Coﬁrt in a
subsequent proceeding, but nothing short of that will
provide practical relief nor will vindicate the

prior directives of this Court found to be ignored.
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Thank you.

THE COURT: Mr. Gordon, why don't we hear you
and we'll hear the response.

Counsel, would you like to join the other
counsel in this matter? | ;

MR. GORDON: Since. I didn't afford the Court l
a written response as did the other party, I might bej
a little bit more wordy today in presenting my point
of view.

A fashiénable remedy this Court must keep
certain essential points in mind. This litigation

has been going on for nine years. WNo housing for

lower income people has been built in Bedminster in é
that time period. In fact, no multi-family housing
has been constructed. Any remedy therefore must be
achieved without deléy and it must be effectiQe. Thei
goal here is to get housing built. The whole
purpose of litigation of this type is so that housingé
can be constructed for elements of our society for

whom the opportunity to live in a decent environment

has been foreclosed. Timing is essential. .In this
area of the law, to delay is indeed to deny.

Quotes from two commentators are particularly
appropriate. Mytelka and Mytelka stated that "Where

a municipality has engaged in exclusionary practices
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particularly where it has done so in the face of ;

precedents like Mount Laurel, the overriding

judicial consideration should be to get housing
built without delay."

Rubinowitz in his book on low income housing
stated that "In exclusionary zning cases the measure
of whether the remedy is-working should be actual
construction of low and moderate income housing."

We are dealing here with an obviously recalci-~
trant municipality who has plainly resisted providing

the opportunity for housing all segments of our

‘population. Their good faith must not merely'be' i

questioned but it is obviously missing and has been
so for nine years. They plainly do not want lower
income people in their town. This Court must clearly
keep that in mind in fashioning the full remedies | §
of specific corporate relief and rezoning. The defend}
ants would have you hold an entire hearing on the
issues of Allan-Deane's site plans and its féasibilitj
as far as environmental and other constraints in the
corridor where the rezoning will occur. This is an
obvious delaying tactic on defendants' part.

Delay has also been an ally of the municipality thati
zones in a collusionary manner to keep out the lower

income segment of our society.
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Environmental issues have already been addresse
|
in this case. Environmental testimony was presented !

at length in the first trial. The outcome of which

was at the western bulk of the town because of |
|

environmental sensitivities, it should remain zoned f%
low density development, but that the corridor with |
its present need for sewéring, its availability of
roads in Interstate 78 and 287, as well as 202 and
206, was the place_where growth should occur, and
where Bedminster Township's low income housing
should be located. This has already been resolved.

As to Allan-Deane's sites specific relief as to

the zoning, such testimony as to carrying capacity

i
i

would be inappropriate. Objective criteria concern-
ing minimum of standards of health and safety can and

should be utilized at site plan approval process,

vague concept that a full evidentiary hearing will
prove little assistance to the Court or to a master an
will only serve to lengthen the proceeding and create

future delay.

We can all easily envision another trial similar

d

r

to the one that we have completed dealing with such
nebulous concepts as carrying capacity. Given the

history of this action and the attitude of this
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24
municipality, a full-bbwn hearing dealing with

they are appropriate for more intense development
would only serve to facilitate the town's purpose to
create more delay. Such sites Specific determina~
tions are more appropriate at a later stage. At that
time objective ¢riteria will be utilized to determine
if a specific development can and should be built as
well as the intensity of the development.

In discussing the possible utilization of
environmental testimony at this past trial, your .
Hdﬁor statéd, I will permit the téstimony on tﬁe
general issue of their constraints that impose a
maximum, a reasonable maximum development level with-
in the Bedminster-Pluckemin corridor. 1If there are

proofs that the town has rezoned so far as it could

¥

reasonably do within that spot, speaking of the corrij
dor, T will listen to them, weigh them and consider
them. Yet no testimony other than Richard Copolla wag
forthcoming. He basically upheld the reasonableness of
the zoning Qf the town and especially the corridor.
But your Honor found otherwise that the zoning in
the corridor was clearly not appropriate. The town
alleged that they had zoned for maximum development.

To allow them to come in now and say, well, if we were
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wrong we will now present further testimony to show
what a new maximum should be, is ludicrous. They had
their chance. To open this up again for a full
hearihg would be totally inappropriate.

The defendants, through their counsel and
through their failure to enter proofs, admit that as
far as they are able to determine, there are no
environmental limits to the development in the
corridor which cannot be served through engineering
and development techniques. If there are limits

they should be determined by an objective criteria

Vétandard to be set forth tracking'the municipél and

use law by which determination and density on specifid
sites can be made at the site plan approval
process.

I believe, as to specific corporate relief,
I believe that the reasons for specific relief have
been more than adequately set forth in Allan-Deahe's
bfief and argument. Such relief creates the incentive
for the institution of socially beneficial, but
costly litigation as well as serves the utilitarian
purpose qf getting on with the provision of needed
housing for at least some moderate income elements of
the population. The housing market is so tight in

this area that the development of any housing could
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only have a positive effect, even if it is merely a
filtering down process. However, one thing must be
made clear and stressed continually. The principal
6f that building, multi-family housing, or providing
zoning so that multi-family housing can be built, wil]
provide only expensive luxurious multi-family housing
given the nature of thisAarea and its history, given
the market situation as it exists in this area of
Somerset County. Merely allowing multi-family
housing will not strike at the central problem and
goal, that is providing the opportunity for’houéiﬁg_
for ail segments of the population, especiéily éé.the
lower income element who have been foreclosed from
such housing opportunities.

Therefore, although the Cieswick plaintiffs
Wholeheartedly agree with the bulk of Allan-Deane's
argument for specific corporate relief and feel that
any immediate headway into zoning the housing prices
will be done by Allan-Deane, one element of their
plan as presented in their brief is apparently lack-
ing. That is the provision for housing lo@er income

people. That Allan-Deane's site plan in its present

form provided for two hundred senior citizen units,
- 135-subsidized units and a proposed 50 units for

sale that would be entirely subsidized.
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Both Allan-Deane's president and counsel have

represented to this Court their moral commitment to
develop twenty percent of their plan in a low or

moderate, at least, cost manner,

Mr. Murar was testifying in offering an option}

to a non-profit organization to build a senior

|

citizens and subsidized units as well as placing a

net on the 50 for sale units on the hill run with thei

land who indeed said the land will provide least cost
units. And that Allan-Deane would in turn subsidize
to allow this.

This is precisely what the Madison Court did in

granting corporate relief therein. The Court can

then leave the determination to the master along withg
other sites specific decision from the appropriate ‘
breakdown of that twenty percent between family and !
elderly units, the siting of these units within the
development, specific prOVisions as to governmental
and various internal subsidized resale provisions, de%d
restrictions and the pricing of units that are ‘
entirely subsidized plus other considerations, plus
such conditions must be determined prior to the
issuance of the building permits. The twenty percent
must be firm as Allan-Deane has initiated this suit |

in the public interest and has emerged victorious on
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the compliant issue by substantiating the allegation
that housing for the lower income people have not
been possible under the Bedminster ordinances, that
they cannot be heard to back down from this twenty
percent commitment to the very same lower income
people. The Cieswick plaintiffs have even listed the
tenants associétion as an appropriate non-profit
corporation. If the Court deéms it proper I would
suggest that they should be joined in this action as
a plaintiff. |

As to rezoning, it goes without queStiothhat

the defendants should not be eﬁtitled fo fezoneﬂ,'ﬁ
again. Their display of bad faith in drafting this
now and validated ordinance is eminent. However,
unlike the Allan-Deane timetable as presented in
their brief, the Cieswick plaintiffs feel that
initiation of revision of the zoning ordinance and
other land use ordinances should not occur nine months
from now. The Court has heard extensive testimony
concerning fair share obligations, costs generative
provisions and other faulty provisions of these
ordinances. The Court has a wéalth of information

which it can apply along with suggestions that are

to follow in providing recommendations for a rezoning,

said rezoning or at least certain specifics can be,
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could be done by plaintiffs with the costs borne to !

the Township, but then would present the
revisions to the town and the master. The master,
along with any other experts he of she requires and
with the recommendations of the Court, could then
further refine the ordinances. This method would
obviate the inherent delay in instituting land use
ordinances by initiaily placing the entire task on
a master who is unfamiliar with the facts that have
been presented to the Court. The Cieswick plaintiffs
are attempting to minimize the delay as much as
pdséible in the utilization of a Court-appoin;édﬁ‘
master.

1f, however, the Court chooses to leave the
entire task of rezoning to a master, the Court should
provide him or her with specific guidelines of
necessary provisions and provisions of prior
ordinances, which are problematic so that the master
would have a precise framework in which to work. The
Court clearly has the power to rezone or order a

rezoning of the town.

Justice Pashman said that when constitutional
rights have been violated and the responsible govern-
mental agencies have failed to create the violation,

the Courts will have a duty to provide effective




- FORM 2046

PENGAD CO., BAYQNNE, N.J. 07002

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

relief by taking whatever reasonable steps are
necessary to right that wrong. I believe, that
effective is tﬁe operative word.

There is an emergent concept of affirmative
judicial action noted by New Jersey Supreme Court in

Robinson v. Cahill, and likewise in the U. S. Supreme

Court decision in Hills v. Catreaux at 425 U. S. 284,

where the Court noted that in the event of a
constitutional violation, which is what we have here,
all reasonable methods must be available to formulate
an effective remedy.
"I would also suggest that the Court lobk‘;£ 
Number 74 Michigan Law Review at 77 on this issﬁé; |
As 1 stated previously a mere rezoning of the

corridor to permit multi-family housing will not

alleviate the problem of housing lower income people.

The affirmative steps in the rezoning are required.

As the Court noted in Mount Laurel, he concluded that

every such municipality must be within its land use
regulations which presumptively makes it

realistically possible and appropriately the right

choice of housing. More Specificaily, presumptively i

cannot foreclose the opportunity of the classes of
people mentioned for low and moderate income housing

and its regulations must affirmatively afford that

t
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opportunity at least to the extent of the
municipality's fair share of the present and
prospective regional need therefor. In addition,
the Madison Court held it goes without saying that
the zoning in every development municipality must
erect no bar or impediment to the correction and
administration of public housing projects in
appropriate districts. Yet Bedminster has barred
such housing. Therefore, the Gieswick plaintiffs
request that a rezoning encompass an order for a
resolution of need to be drafted by the defendant.
The resolution of need is a minimum condition for
any New Jersey housing finance agency. The

Court made a finding of fact as to this in the first
trial. The defendants' witness, Mr. Roach, within
supported that and Mr. Graff testified he would

support it now, now that he understands its purpose.

As Justice Pashman observed failure to actively

cooperate in the implementation of some programs as
effectively that words the meaning of regional needs
fqr low-moderate income houses as does outright
exclusion.

Allan Mallach testified that in addition to a

lack of resolution of need, subsidized housing could ﬁot

be constructed in Bedminster because of no provisions

t
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for tax abatement. Although Bedminster has a very

low tax rate the New Jersey Housing Finance Agency

desires top abatement because of potential changing
circumstances during the ferms of the mortgage where-~
by tax rates could rise. Five separate housing acts
in New Jersey made‘provisions for top abatement.
They are the New Jersey Housing Finance Agency Law,
Limited Dividend, Noﬁ-Profit Housing Corporation or
Associations Law, Urban Renewal Corporation and
Associations Law, Urban Renewal Non-Profit Corporation
Law and the Senior Citizens Non-Profit Rental Housing
Tax Law. The entity of the legislator to.providé for
tax abatement and probably assisted housing, is clear.
Bedminster should not be allowed to flaunt acceptance
of this requirement any longer. The Court has the
power to order defendant to adopt provisions for tax
abatement, otherwise Bedminster will continue to
create the bar or impediment to publicly funded
housing to which the‘Madison Court was speaking and
expressing admonition,

- As to the actual mapping for multi-family
housing in the corridor, we reiterate that this sbould
not be the subject of another expensive evidentiary -

hearing. The Court cited the failure of the town to

comply with the provisions of Somerset County Master
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Plan. Thét plan‘provided for densities of from five t
fifteen dwelling units per acre in two village neighbag
hood areas which comprised 1,150 acres.

The question.is whether that five to fifteen
requires a gross or net density. The Somerset County
Master Plan in spééking of open space in relation to
density seems to be utilizing the concept of gross
density. Mr. Roach, on the other hand, maintains that
net density is considered. However, Mr. Roach's
testimony is confused. He argues that net density
does not include open space, yet it does inglude,af
ball field and recreation area which is what thqﬁi:‘
Bedminster Zoning Order had provided for, its>O§én
space. In addition, Mr. Roach agreed that six to ten
dwellingvunits per acre in the R-20 zone so within the
range as set forth in Somerset County Mastef. Yet,
that six to ten concern gorss densiéy, your Honor,

in the first trial, compared the gross densities in

stating that the proofs established that this type of
usé'anticipates five to fifteen dwelling units per acy
whereas the ordinance as adopted permits no more than
three units per acre. We are clearly dealing with

gross density here.

John Rahenramp testified that that dense is

o

r-

e
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useless, They do not act for grade nor are they
useful in determining impacts. This factor along
with the Court's prior findings as to the appropriate
density for garden apartments and townhouses, which
by the way were findings of fact made in the first
trial, that gener#lly townhouses are developed at a
density of eight to twelve dwelling_units per acre
and gérden apartments at ten to fifteen, sometimes as
high as eighteen to twenty. All this must be taken
into account when rezoning the town.

Mr. Roach testified that those two village

the concept of the Somerset County Master Plan was
to expand the existing village neighborhood within
the area delineated. Since the appropriate area for
development has\been determined to be the corridor
area east of Interstate 287, those village neighbor-
hoods should be moved within the co;ridor. Though

Madison says that the Court does not have to determine

testimony could be helpful to the Court and Justice
Pashman said that in forming a remedy fair share

should be taken into account.

In this case we have had three fair share

numbers thrown into the hopper. The State Housing
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Allocation Plan came up with the low and moderate

income figure of 1,346 units to be developed in
Bedminster by 1990. This is the only regional fair
share plan that has been developed and completed.
This should be kept in mind in regards to Madison

language that a fair share plan is a matter for the

legislative or an agency of the state. The defend-
ant's fair share expert derived in 1980, fair share |
from approximately 700 to 1,000 units, which he said
should be doubled for comparison purposes to the

1990 plan. In that event 1,362 to 2,180 units would

be warranted by 1990.

As the plaintiffs' fair share figure to the

year 1990, 2,300 to 3,500 low and moderate income ;

unites are required. Given these figures this Court
can make a reasonable determination that the state's
figure of 1,346, well be it a lower number than it
should be because AT&T figures and tax ratables

for the most part were not included. At least the

ampunt of low and moderate income housing that

Bedminster Township should be zoned for this must be
a minimum. The Madison Court recognized that the
defendant's fair share expert and defendant's fair
share expert rejected low zoning for units. One

thing is clear; Bedminster has a fair share obligation.
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I think too often we recited -- we lose sight of :
that. It does not mean that the corridor has a fair

share obligation. It means that Bedminster Township 5
has a fair share obligation to fair housing of low
income housing. The proofs have established that

the obligation shall be done within the corridor.

However, defendant now claiming further sensitivities
in the corridor. Over eighty percent of the town has
already been deemed to be off limits to lower income

people because of ecological sensitivities but the

- growth. -

John Rahenramp testified that the corridor could

accommodate in excess of 16,000 units. The
Somerset County Master Plan provides for up to and
in excess of 15,000 units in its village
neighborhood designation there. The corridor and
must accommodate more intensive land use. It
presently has a sewer'problem and needs -- it has
transportation accessibility and the fair share must
go‘somewhere. This area needs housing and Bedminster
must provide the opportunity therefor.

Mr. Ferguson has argued and will undoubtedly
argue today that Bedminster should not have to

provide what Madison provided for. That the issuance

Court has found that the corridor can and will stand l
|
|
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of building permits to Allan-Deane for their site
plan and a regone for higher density should be
carefully done for fear of too great an ecological
shock in Bedminster. He has testified and unlike
Madison there has been little growth here. All this
indicates though isvthat history of elitism in this
municipality; this is clearly time for a change.

We are now into the 1980's. The world is changing
around them and they must accept the inevitable
growth.

Another fact that must be kept in mind is that
a rezoning of the town will not necessarily mean‘fhét
housing will develop. Much is depending upon the
desire of the plan owner and on the standards to be
set forth in the revised zoning ordinance as to open
space required quantities of land for PUD's, et
cetera. Though these standards must closely track
muniéipal land use law.

Mr. Ferguson has expressed fear of too much
grd@th in the corridor. It may simply not come to
pass after all; there are three areas of the town that
are developed for potential of 7,700 twin units which
Mr. Copolla argued coulddefinitely be built under

marketing conditions. My understanding, frankly,

there are nearly fifty to one hundred units in that
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area and it is highly speculative if not plainly
doubtful if the 7,700 twin units will be built in the
western portion of the township.

As to a rezoning of the corridor,.there must be
a mechanism developed so that a set portion of
future growth will.provide the needed housing for
lower income persons. This requirement is
necessary for a few reasons. Merely rezoning for
multi-family housing at a certain density will not
guarantee the supply of lower income units to enable
Bedminster to effectuate their fair share.

Secondly, the zoning for'multi-family'ﬁ£1i6bn1y
provide extensive units given the market cdnditioﬁs
in the area. Development of extensive multi-family
housing without provision for lower income units
will use only available land supply and efféctively
foreclose any possibility of lower income housing
units being built there. Aé the amount of land
zoned for multi-family land use dwindles, the price of
remaining land so zoned will rise. There are
various means to achieve the required amount of
lowér income housing. The method that is utilized
in drafting the ordinance can be determined by
imput to any recommendations by the master.

However, the Court must determine that some
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means which does guarantee lower income housing be
incorporated into the rezoning of the township. The
most widely discussed method is the Mandatory
Percentage Ordinance. Such ordinances are on the
present and various forms and with various provisions
around the United'States. These ordinances condition
future development upon a mandatory percentage of
lower income units.

The Cieswick plaintiffs feel that given the
history of exclusions by the defendant and the
socio-economic makeup of the region, as well as:the
percentage of Allan-Deane's development for_lowéf~¥>
income housing, at least twenty percent of proséective
housing units should be directed toward lower
income persomns,

Justice Pashman, in his Madison}concurrent
noted the potential use of this type of device. 1In
so doing he made sure, is that rift of the supreme

court decision of Fairfax Board of Supervisors vs.

DeGroff arguing that the holding therein as to
exceeding the authority granted by enabling account
was restrictive and that the determination therein

as to be a constitutional taking within just

compensation could be avoided by careful draft

membership to ensure a fair and reasonable return to
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developers. The DeGroff Court held that such

ordinance exceeding the authority granted by the
enabling act because it was socio-economic zoning

not physical zoning. The Municipal Land Use Law,

Provisions and Purposes Section, however, provides for

land use which will promote the general welfare,
public health, safety and morals. It also provides
that a zoning ordinance may regulate the nature and
use of the 1andkfor residential purposes.

In addition the New Jersey Statutes at 40:48-2

provides for other necessary and other ordinances

to promote the general welfare. There is a cle&;ﬁ

directive as well from Mount Laurel and Madison that

a socio-economic zoning is permissible and necessary
to provide the much needed housing for lower income
persons.,

" Judge Eynon in Camden County Superior Court
recently up held a Cherry Hill zoning ordinance which
contained a mandatory percentage requirement for
lower income housing. He determined that the
ordinance was within the police power and had a
presumption of validity which had not been overcome
by clear and convincing evidence. 1In addition, he

found socio-economic zoning clearly permissible.

As to the issue of taking, Judge Eynon followi

ng
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Helmsley v. Fort Lee found that there was no taking

in an economically deficient developer would be able %
to take a just and reasonable return and that this |
developer was not as efficient as he might have been.
The validity of a zoning ordinance depends on its
ability to promoté the general welfare. 1If it

imposes a requirement to provide for a variety of !

housing choices as determined in Mount Laurel it was
stated there that ‘his plan beyond dispute that the
proper provision for adequate housing for all

categories of people is certainly absolutely

required in all land use regulations.

The numerous statutes designed to alleviate thé
need for housing evidenced a clear legislative intent
to deal with the problem. This type of ordinance - ‘
promotes the genefal welfare by integrating people
of various economic and racial backgrounds by dis-
bursing lower income away from central cities and
;ﬁding their cycle of poverty and by erradicating
thé.slums and the like. The accute housing for all
people is detrimental to the general welfare and must
be alleviated. To avoid any challenges to this type
of ordinance based on a taking of argument it must be

well drafted so that the diminution of value to the
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developer. Provisions will be established to assist
the developer who is bound by the ordinance. Various;
provisions and bonuses could be included to provide
pluses for the developer.

One scenario of this type of ordinance would
zone all the land for single-family uses at one-half
acre development or garden apartments at two to
three per acre or if the develdper chooses to provide
the twenty percent for low and moderate, he is
allowed ten dwelling units per acre over traditional
mandatory uses ordinance require the twenty percent
or whatever for the developer. However,'thé
developer is then entitled to build a half or oné
unit of conventional housing for every required
subsidiary unit. Since he is not losing any units
he can allocate land and improving costs to only
the conventional units. Other incentives that can
be utilized are an expedited approval process,
flexible site plan of design requirements, waiver of
fees, et cetera.

The point in regard to the developer is that
when someone wishes to develop his land and maximizes
his profits from that land, the general welfare
requires that he make a reasonable effort to supply

low and moderate income housing. In addition, an
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owner is not entitled to have his property zoned for
his most probable use.

At this time it is premature to get into the
hard core of these types of ordinances and these types
of provisions. However, the Court muét aécept the
concept or lower income housing will never be a
reality in Bedminster prospectively.

I would direct the Court to an article at
21 U.S.C.L. Law Review at Page 1432, which gives a
full picture of nuances.

Another affirmative remedy should be a

. moratorium on industry and corporate development: '

unless either low income housing is provided for.
employees or the tax assessment from such ratable

is utilized by the Township for provision of lower
income housing engendered by such ratable. As an
element of the rezoning, plaintiffs could draft this
type of mandatory percentage ordinance as well as
review the invalidated ordinances for necessary
chapges again to be funded by defendant municipality
and presented the same to the master, or the master
can be given the opportunity to hire an individual
or however many are necessary with the necessary
expertise to draft such an ordinance while revisions

to the old ordinances are'suggestEd to it by the Courﬂ
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and the plaintiffs. In conclusion the Court must be
willing to provide effective remedy in this manner.
Bedminster has flaunted this Court's order as well

as the concept set forth in Mount Laurel and Madison.

After nine years the Court must take the step
in providing the éffirmative relief which the
Cieswick plaintiffs as well as Allan-Deane seek.

Thank you.

THE COURT: Thank you.

As this point we will take a recess for

approximately fifteen minutes.

(Whereupon, the court recessed.)

THE COURT: I don't know whether to callvéh h
you, sir, or Mr. Ferguson, so you are in somewhat of
an objective position. I will hear you and then hear
his remarks to every one of those.

MR. MEISER: Your Honor, the public advocate
is here as an amicus because the Bedminster, along

with the Mount Laurel case have become the two most

prolonged and probably notorious cases in the state.
Which is why it is the public advocate's feeling that
the resolufion of those two cases will have a profound
impact on the attitudes and conduct of municipalities
throughout the state in AdOpting their land use

policies. It is for that reason we are here, |
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Three years ago the supreme court in the

Wavmont Township case at 7 N.J. 287 said that the

right to decent housing is a preferred status under
our New Jersey constitution in any government action |
which impinges about, upon the subject should have !

careful judicial srutiny. That careful judicial scrud

i

|
tiny has happened but I think the next step is to see|

that the same careful judicial scrutiny comes for
remedies to see that the remedy works now.

I think that's the important test. Does the
remedy work now to provide decent housing for those '
people who need it, who have a preferred constitu- [

: ,
tional right to it? |

In the Mount Laurel case in which we are

involved, the trial Court on remand ordered but i
review of the developers interveners application for
mobile home park. The Court stated that this
development constitutes the only prompt and realistic
relief that be given -~ that can be given to
plaintiffs to make available an actual supply of
least-cost housing in the near future. T think’

here we have precisely the same situation. The only

realistic alternative for housing in the near future
is that Allan-Deane proposal. With that in mind,

I would like to address a few of the questions that
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have been raised in this case and give our position

on that. The easiest question and the first one is
should there be a corporate remedy? Even if we

consider as in Madison that that is a rare relief,

I think it is conceded that the length, the duration
and the expense of this controversy justifies some
form of corporate relief. 1, indeed, I think that's ;
the only thing that might be disputed at this point.

The second question is, the timing of the remedy.
Which should come first, rezoning or review of the

Deane application? The township has suggested in

look at the Allan-Deane application. The supreme

court in Madison used a different approach in their

findings. They directed the trial Court to first
make findings of fact as to whether a building permité

should be issued and under what circumstances. Then |

at Page 553 of their decision they said within ninety
days thereafter that that finding is made, then the
township shall submit a revised ordinance for the
judge's review. I think if the question is housing
and housing opportunity then that which has to come

first is that which has the opportunity to provide
the housing for the Allan-Deane proposal. The

other housing may come in the future and should come
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in the future but I think two th'ngs cannot be done

simultaneously and I think the first thing needed
is that which can produce the housing.

THE COURT: Why do you say it couldn't be done
simultaneously? |

MR. MEISERf Well, they could be done simultan-+
eously except that the people involved can only
devote their efforts to one thing at a time.
I think that for example, if either you were to be
reviewing this, or a master, the person would have to
start somewhere. You know, to simultaneously try to
look at zoning ordinances. to see what can be done to
simultaneously look at the site plan, the problems

with it,is simply asking too much and is going to

delay things. I think the easier thing is to do what
was done in Madison, to do the decision on the i
application first and then go to the zoning ordinance
second. I think that that procedure by the supreme
court was done, wherein to recognize that the goal is
to get the housing built first where it can be built.
So that would be our recommendation on that point.
Perhaps the most important question is the

status of the application of the proposed development,

In Madison the Court suggested that the goal was to

direct the issuance of the building permit for devel-'
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opment of the project which the builder proposed.

I think what the supreme court was saying was that
there would be apesumption that the development as
proposed would be built subject to modification
where it is necessary to protect the health, safety
and welfare but that there was a presumption of

validity to the plan in the Mount Laurel case. That

same type of rationale was followed. The trial Court
in the Mount Laurel case said that if the builder’s
applications complies with the minimum property
standards for mobile home parks of HUD, then it is
presumably deemed to be in accorance with the
public health and safety. The Court went further
and said that if the township wanted any changes they
had to specify their reasons why those changes were
necessary to protect the public health, safety and

welfare. They also had to give an estimate of the

additional costs that would be imposed by that change.

The goal was two things: (1) to find out if there
were real needs to modify that application to

protect the public health and safety. And (2) to
prevent additional major cost increase and factors to

be entered onto the project.

I think that type of approach is appropriate

here. The township could and must have the opportun—§

|
|
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ity to make suggestions as to whether changes are
needed but I think they should be required to show,
one, why these changes are necessary and, two,

what the cost impact would be so that the changes
don't become so substantial as to make impossible the
provision of least-cost housing.

Now, the next question is how should they do
this review? 1In the Madison case the Court suggested
that -~ it was the duty of the Court and not the
planning board to make this review; the review of

whether and/or under what circumstances the building

.permit should be issued was done under the-énforcement

and supervision of the trial judge. In Madison the
Court also recognized that the Court had the power to!
get the assistance of a master where needed and where
appropriated. I think the Court was saying that

when there has‘been a striking down of a.zoning
ordinance and a finding that the township is nonzoned
in good faith; that the need to est;blish a close
careful remedy means that that power has to be thrust
onto the Court and if the Court feels it is a matter
of judiciai economy of its time schedule the needs,

the assistance of a master itself is free to get that

assistance.

I think the Court in Madison, however, was
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suggesting that this role does not belong to the |
planning board at that time. Now most of the
questions that would come before either the Court or
a master at this time are really engineering
questions, architectural questions about design abouté
the sewerage about water water treatment. They are
not questions that you can find the answers in law bo&ks
and if that master is to be an attorney, I think from?
the very start that attorney needs the |
assistance of an architect and needs the assistance

of an engineer who is going to be available to provid?
the assistance and the answers that neither the = !
Court nor an attorney could necessarily provide. g
So I think essential to a speedy disposition of

this is getting that type of technical assistance.

One other fact that has tecome important to thé
public advocate is that if this master is created |
and we feel that it is desirable that he is, he !
should be retained on hold even after a building
permit is issued -- one of our concerns that have

developed has been that even after a building permit

is issued there can be problems where certificates |
of occupancy are needed along the way, that can stop |
and could quickly impede a future development. After!

the master, even on hold, would be a strong inducement
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o either let the perties work this out or get a

quick resolution of this matter. Sc our recommenda-
tion would be that if this Court does not have the
time to do it and if it does not have the ability
and I think realistically a judge does not have the
ability to do this or the time that a Master with the
technical expeftise provided to a2llow him to answer
these technical questions should be set up. |
The first question‘on this subiect of the

builder's remedy is the question of the least-cost

housing. In Madison, the Court suggested without

should be low and moderate income housing. I think,
that should be part of the wemedy here., 1 think,
also, a Master should have the discretion to see how
that is implemented. There are two possible situation
that could occur with the Master input could be
valuable.

First of all, true least cost low income housing
is dependent upon Federal Subsidiasries. No party to
this litigation nor can the Court zuaranty those

subsidieries are gveilable. I[n the event that they

simply aren't azvailabla

~ L1 .
i 1

think the Master should
have the discretion with hels of tacanical assistance

to fremework whetever tyne of remedy would then
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nrovide the lowest, least cost housing available and
make sure that that's part of the provision.

Secondly, should any problems with municinal
interference come up, that would perhaps frustrate
this least cost type housing the Master should have
the power to resolve that and issue appropriate order.
I think that we are saying to the Court is that it
should offer the broadest directions to the Master,
Though the directions consist of perhaps minimum of
three things. First, that housing can environmentally
be built and should be built in this area and at a
certain minimum density. Secondly, the~Master-sh6u1d
smooth out any problems as far as site plans, as |
far as technical details, considering the cost
impact of any changes. Third, the Master. should be
at least on a stand-by basis after the building
permit is issued in the case future problems should
come up. Fourth and finally the Master should be
available to work out any problems as to how the
least-cost aspect of the development is implemented .

The final part of the remedy is the Zoning
Ordinance., I would offer only two suggestions on
that. First of all, the Master should with the

assistance of all narties be directed to draw up

guidelines for the rezoning of the area which the
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Court has designated. I think, a minimum density
should be established there but, I think, finally
because this is going to be the only other area of
the town which least-cost type housing can be built,
That this type of high density area should be a
conditional use subject to the developer coming in
with the least;COst housing proposal to the Township.
I think that this is being done in numerous places
throughout the Sfate and the countfy and a developer
who wants to build in that area would have two choiceg
Either he can build traditional low-densityjsinglegl
family housing or if he wants theAtype of high;&ensity
zoming that this Court has said is permissible and
is environmentally acceptable there he should make
provisions to the Planning Board of Bedminster, to
see that there will be a.leést—cost segment there.
Basically, these are our major recommendations.}
We feel that this Court cannot issue a detailed fifty

page order to the Master. We don't feel that this

Wé»feel that this Court by giving that type of
generai guidance to a Master can carry out the goal
of a Madison which means, let's get the housing
built., Now, let's get the building permit issued as

soon as nossible. That is basically our recommenda-
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tions and our goal,

Quite honestly to see it in effect remedied for
Bedminster, to end this case after years of 1itigatio¢
and also serve as an example to other towns had to

comply with the Mount Laurel obligation and what the

penalties are if they don't comply.

That would be our presentation, your anor.

THE COURT: Thank you very much.

I am sure it is food for thought.

Mr. Ferguson, I will hear you.

MR. FERGUSON: Your Honor, I feel humbied by
the task presented to me by the opposing counseIﬁ'
We seem to have litigated the zoning case at length,
What I thought was in the zdning case is now in the
remedy phase of the proceeding. We are talking about
hearing the ills of the world specifically the
housing shortage and the nonexistent housing for the
low and moderate income groups in the State of New
Jersey, I think, one fundamental point we have to
bgaj in mind is that this Court is basically,
absolutely powerless to make any real dent in the
housing shortage in Somerset County or this State of
New Jerséy for low-income groups. That's a problem
of economics. The world has passed that problem by

in terms of making it much more expensive than the
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’éjphrgse least-cost housing is a tremendously signifi-

.cant phrase. What it means is that we want government
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certain segment of our population can afford. 1
think, under the guise of affirmative action once you
establish some kind of failure to conform to a
constitutional standard then the ballgame is wide
open, Now rules are being written and the Township
of Bedminster is expected to solve those things which
Mr. Gordon talked about and he, apparently, Allen

Mallach, Paul Davenoff said that the problems today

in appropriate form to address it; and, I submit to
the Court that is simply, is this not a zoning suit?

Now, let's look at Madison Township. Let's}look

at that case and see what it has to say about zoning

suits. Mount Laurel started out and it seemed to say

that a developing municipality had an obligation to

provide housing. Madison Township said in effect we

were wrong on that., The Courts don't provide housing.
The Courts can only make a town's policy pfovide

housing opportunity° The least-cost device, the

to interfere as little as possible in the development

process, The reason is that the more government
interference where it really doesn't need the higher,

the cost of housing that can be built in antitrust
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terms, the relevant market is the land in the town
and the submarkets are the developable land as

appropriate for development. We want the people ¢
who control entry to that market and submarket to

erect at the least number of barriers possible. That

|

is what least-cost housing is all about.

The evidence in this case is fascinating. We

]
look at it from that economic perspective. Bedminstex

took the Mount Laurel mandate, provided an opportunity
for housing, for a fair share of low and moderate

income people and it tried to develop conclusionary

this Court, at least by inference if not directly,
to be cost generating. That is a separation between
our thirty in some of the bedroom distribution

provisions. They were concéived of by Bedminster

to be conclusionary to make a developer build a
variety of housing rather than just luxury condomin-

iums in two bedroom modes., If we interfere too much

i
b
t
i
1
i

and they are cost generating then obviously they have

i

: |

to go but the attempt was to make a developer actuallyi
l
provide by the centrols in the Ordinance. If those |

controls are thought of as making the developer to do !
much and making it too expensive and John Rabenkamp

contends to deprive the developer of flexibility then
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they have to go and we are left with minimum
governmental interference, Mr. Graber repeated those
minimum interference with minimal standards of health
safety and welfare. What Mr. Gordon is talking about
is maximum interferepce. He used the phrase again
and again. As long as the landowner, the developer
gets a fair and just return., Where does that phrase
come from, It comes from the rent control cases and
that again is maximum government interference to
create =-- to achieve some kind of Social goal out of
an imperfect mechanism when the free market won't do
it itself.

I look at Madison Township as a very conservative

decision., It is saying the government you have a

role and you must fulfill that role but you can't
overdo it. And, basically, we think the free market
will do its best to supply society's needs if govern-
ment leaves it alone. The remedies which are being
suggested here today really constitute maximum govern-
mgnt;iyterference based upon the social theories
pefééived in 1979 and this is attempted to be wherein
into an Ordinance in 1979, 1980 to control development
over the next twenty years in Bedminster., I submit to
the Court that the history of American society has

been at a just and simply will not work., I don't
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think the Court in Madison Township thought it wes
going to work and no nistory economic or otherwise
that I am aware of that says it will work.

We have heerd quotes from Justice Pashman in
the very case and I would point out to the Court that
Pashman is not the author of the majority opinions.
Justice Pashman is either in dissent or concurrence
position as to remedies and affirmative action in the
housing deal and this typé of zoning cases have not
been adopted by the Supreme Court. I submit to the
Court that they will not be.

'~ Mr. Gaver started out by talking about the ﬁhy
and the what. I would ask this Court to look at the
why. This litigation has resulted from the failuare
of Bedminster to give Allan-Deane his magic number of
units, which guaranteed to Allan-Deane a certain
profit or the feasibility to build the very expensive
waste water treatment plant which would allow them
to treat the affluent from their plan development
in two townships, not just one but two because don't
fbrget although they ask for 1,849 units in Bedminster
they ask for additional 2,000 or so units in Bedminster
Townsiiip. The sewer plan in Bedminster is the key
to the whole development. 3Bedminster did not think

it appronriate to give Allan-Deane that number of units
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in 19--well throughout the entire litigation. That
is the nub of this whole dispute., Not whether you
should have multi-family hdusing because Bedminster
had zoned the corridor for multi-family housing for

a long, long time. _Allan-Deane's crux had been to
the effect that they can't do it because there's no
sewers and they had to have enough units to build
sewers., As soon as you do that, as soon as you accept
that argument then you have to go to a much higher
number of units. The problem with sewers is very
illustrative of the difficulty of achieving some kind
of ‘solution in this area. From 1972 to 1980 we've
had the greatest change in water quality, planning
and water planning that this country has ever seen.

A lot of it has been focused, hasn't been focused yet
on Bedminster. That's one of the problems DEP and
EAP have not gotten around to telling us what we
could do if the Township was wrong in waiting for
that type of direction., So be it. I'm not here to
argue that point. Again,Ilmight point out to the
Court nobody neither this Court nor any administrator
nor Master or planner can come up with the answers to
those probiems overnight., I do submit that this kind
of problem must be addressed and addressed in a

comprehensive and rationale process which is not an
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automatic building permit for Allan-Deane at the
number that they propose.

The why of this case is essentially that Allan-
Deane didn't perceive it could get what it wanted
out of the traditional planning board township
committee deVelopméntal approval process, The why of
this Court suggested--of this case suggested to
Allan-Deane that they have a better shot at going to
Court. Indeed in Allan-Deane's own statement of
procedural history Exhibit A, they set forth that
they applied for a variance from Bedminster for their
planned development. Contrary to what Mr. Géver; ,'
said, Bedminster did hear that variance and thej &id
decide they denied it and they denied it on the
ground that the zoning change requested was so great
in scope that it could not be the subject of a.
variance. I think, that decision was eminently
corrected immediately thereafter, the law suit was
filed. Ever since that time which was 1971 or really
1972 excuse me, I stand corrected. Mr. Bowlby
pointed out that Allan-Deane filed the law suit
before the variance was denied and since that time
they'd been in Court because they were advised that

the very concept when they bought the land they would

have no problem with the zoning. They'd been in
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court trying to use the court mechanism as a super
planning board because they knew they could not
achieve it at the local lavel, And, if their remedy
today is granted they will have achieved that
purpose. They will use this Court as a planning

board. They are asking this Court in effect to write

a new bankruptcy code. Only it is not a financial

bankruptcy. It is a land use planning bankruptcy.
To understand the Allan-Deane proposal you must

substitute for the word administrator the word

referee or trustee, Now, fortunately for the

financial community there is a federal bankruptcy
code. Unfortunately for Allan-Deane and the thing

that is binding on this Court is that there is no

code of administrator procedure. There is no code
at all which would authorize this Court to in effect
take the entire approval process away from the
Township of Bedminster. It cannot be done and it

should not be done. More importantly it is

unnecessary. The Township of Bedminster has seen
only one document evidencing the plan of this
community. And that is a book like this and itis
dated February 1976 and it wes ziven to the Townshin

Committee, It was shown to the Township Committee

sometime after that date as a dress rehearsal for
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presentation that Allan-Deane made to the Township
of Bernards. I think they took the copies of the
book with them when they left. All other documents,
expert studies, planning studies, proposal conceptual
plans, have been given first to counsel in the
litigation nrocess. The Township Committee in some
instances, the Planning Board clearly has been shown
these documents, but it has all been filtered through
counsel, First to counsel for.Allan-Deane then to
counsel for the Township, then to the Township. They
have heard what counsel has had to say about those
proposals. Always what counsel says is directed
towards the legal issues involved.

Will the Court take jurisdiction? What will
the Court do? What is the proper thing to do? 1In
light of the cases it has not been presented to the
Township from the point of view of what makes good
development on that piece of ground given the fact
that Allan-Deané is going to build over there on
higher property. What makes the best planning sense?
That is what site plan review is all about.

And that's where the Township has never had an
opportunity to consider. It is not fair to any
township to put them in a litigation pro€ess and then

complain that they have never responded to a site plan
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in a site nlan review process., It has never been
afforded to the Township and in our judgment it
should be, The proposal we make is that they present
their site plan to the Township of Bedminster plain
and simple. That is not a large proposal. It is not
a proposal to let the Township go back to square one
and rezone again. We do not make that proposal in
our letter to the Court and I frankly don't under-
stand Mr. Gaver and Mr. Morgan when they say that is
our proposal. It is not. The problem has been that

the whole question of net versus gross and densities

- has-been up in the air since 1971, It was up in the

air in the testimony in terms of its not in Somerset
County Master Plan.

Mr. Roach when he got on the stand said that
the 5150 density figure in the Somerset Counﬁy Master
Plan is a net density. What he was ?eferring to is
very simply the problem of the steep slope on the
Ailan-Deane tract. We are talking about land I
think it is helpful to take a look at the specific

information on that. This is Allan-Deane's tract

‘here and it is R-20 and R-8 in the present ordinance,

This is the steep slope. Allan-Deane itself says
that it doesn't want to build on the steep slope and

yet it comprises, I think, 100, I'm sorry is it 230
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acres on the steep slope on the Allan-Deane tract?
- MR, HILL: 170.

MR. FERGUSON: Accepting that figure 170 acres
out of400 are in the steep slope and cannot be built
upon.

The real question is really that should be
counted in nibé; computation of density, of units
per acre, I think Mr. Roach was saying our expert
clearly said no, Mr. . Rahenkamp said yes. Even Mr.
Rahenkamp; if you include the steep slope does not

advocate anything more than 4.5 per acre. The

'SbmerSet County Master Plan says five to fiftéenyéﬁdf

I think it is absolutely clear that those figures
are really different because the éssumption is that
those fall into those calculations just are not the
same. Five to fifteen is perhaps appropriate for

a village neighborhood but not if you count in this
huge area. We have to establish what we are talking
about. The only way to do that is to have somebody
and we suggest the Somerset County Planning Board
review the problem and make a recommendation to this
Court, Once that recommendation is made and a
density is established there should be no problem in
having the Township of Bedminster process that

development application.




- FORM 2046

07002

PENGAD CO., BAYONNE, N.J.

10

11

12|

13

14

15

16

17

18

19

20

21

22

23

24

25

65

The real problem has always been what number of
units should Allan-Deane receive. Once that 1is
determined, I think it is all over, but the shquting;
I think, the Township and Allan-Deane can get on
with the task at hand and that is to plan the
development.,

Allan-Deane says that this is the most studied
development and the most studied town in the history

of the State of New Jersey., That is what they say.

It hasn't been studied in the application approval

process, The experts have given the reports as
always been to the issue is infeasible. What bearing
does the expert report have upon the legal issues at
hand, which is the obligation to zone for a fair
share of least-cost housing? We do not raise the
environmental issues. Again, we do not suggest
another trial or another hearing on environmental
issues. That has long past. We do say that in the
site plan review process there will be extensive
problems with drainage. Why, because Allan-Deane
wants to build multi-family housing at the top of -
the mountain. Mr. Rahenkamp testified about the
berms and the quails which he acknowledged are
necessary to prevent erosion and pollution. You have

170 acres of slope over 15 percent. You then have
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more ground sloping down, That is a specific
engineering solution. It has got to be dealt with
that kind of environmental evidences, engineering
evidences directing to how best some of the problem
is presented. Everybody concedes that that must be
done.

We are not talking about the carrying capacity
of the land. We are not talking about the carrying
environmental carrying capacity. We are talking
about how should the Allan-Deane Development best
get designed at this point. We are talking about the
carrying capacity of the town for the number of .-
people proposed by the Allan-Deane proposal and by
the rezoning of the corridor, which is going to have
to occur as a result of this Court's disposition.

If you look at the map and you take the obvious
areas, which are not zoned multi-family and you say,
assume for the moment that when rezoned the R-20 or
something equivalent, we see that the entire corridor
area has the potential of being rezoned R-20. We are
talking about the rest of Allan-Deane land. We are
talking about Mr. Elsworth's land. We are talking
about the top of the mountazin, If the compatability
zoning problem is solved in Bernards because all

experts and indeed Mr, Graff of the Planning Board
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said this R-3 at the top of the mountain really goes
along with what Bernards does because it is oriented
toward that direction, towards the east rather than
down toward Pluckemin and Bedminster. We are talking
about perhaps about the R-3 here owned by A,T, & T.
and that is it. fhere simply is no more,

You get up to Bedminster, you can see by the
lot lines drawn on the map that there is very little
undeVelobed acreage left to what either has been
zoned R-20 or is not -~ it is available to be zoned
R-20. It is not difficult to implement what the
Court stated in its opinion. You don't need a
special Master to do it. If the three or four
changes occurred it will be zoned for all multi-
family. I submit to the Court that that doesn't
need an administrator or it doesn't need a planner.
It needs proposals to be made to this Court and we
suggest that Somerset County Planning Board make the
parties react to it and then the Court can order it
or can make whatever changes it feels appropriate.
Once that is determined, then we address what kind
of inferred structure of planning Bedminster must
make in terms of schools and roads, plﬁs plan for

over the future lands to accommodate not only the

Allan-Deane development but the other development.
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This i1s a very hard piece of ground to plan for.
Why? You have 287, you have 78, you have 202/206
and you have the mountainside. Those topographical
features are tremendously significant in what you
can and cannot do. We think the corridor must be
planned first. Oﬁcé we get an idea of the total
development which is going to be planned for the
corridor for the next twenty-five years, we can then
make sure that Allan-Deane development fits into it,
The Allan-Deane development first is to put the cart
before the horse because the input which is necessary
in terms of inferred structure planning will not=5éu'
there and, we won't know of what was to be reserved
for land, for schools. How to design traffic access,
et cetera.,

Now, the problem with the bypass, 1 muét correét,
Mr. Gaver who -- the record was not clear during. -
the trial about the position of the Department of
Transportation. The DOT's position came clear
only after that trial., I think, within the last two
months, when they did inform the Township officially
that it was a low priority item. Therefore, it looks
realistically impossible that the bypass will be
funded and the access problems and the traffic

problems will have to be sclved through some other
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mechanism, The Somerset County Planning Board is
the author of the Somerset County Master Plan, which
formed the basis of this Court's trial, Court's
opinion., Mr. Gaver objects to Mr. Roach on the
grounds that he was a witness for Bedminster., If
the Court will reéall he was subpoenaed. Indeed,
other Somerset County officials were called by the
plaintiff, Allan~Deane. The Somerset County Master
Plan itself is impartial, It is there. It is a '
planning document. 1Its consistency with Tri-State

and other regional studies is a matter of objective

-determination. Mr. Roach and his staff can best-

from Somerset County's point of view tell this Court
what they believe is the proper development of the
corridor, They can then recommend a density or
basic perameters to the Court for Allan-Deane
development. And, the corridor because there is no
reason why Allan-Deane should be different than the
rest of the corridor. Then, the town and Allan-Deane
can get on with their work of planning the
development.,

Mr, Géver used the phrase can do., We must get
into a nhase of this proceeding where éeople can do
things. His suggestion that is, '"can do person" his

administrator is going to be an architect. Simply




- FORM 2046

PENGAD CO., BAYONNE, N.i. 07002

10

11

12 |

13

14

15

16

17

18

19

20

21

22

23

24

25

build their development. That's not what this kind

decide what the appropriate zoning is. Once that is
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put, they will want this Court to order and make the

Township in part pay for a clerk of the works to

of & zoning process -- that's not what zoning

litigation ought to be about. The zoning case should

done let the plaintiff, Allan-Deane build. There's
been no question but that they should be multi-family
housing. The question has always been how much and
how do you solve the problems that get there. Allan-
Deane order, Exhibit C to their belief, all of a
sudden, comes up with the figure 2,000. Nobody has
seen a figure of 2,000 units. Indeed, their order
contemplates the submission of their site plan in
thirty days. The thirty days for what one must ask?
Thirty days for their experts to prepare it. Their
site plan has never been available for anybody. We
are talking about concepts, P-40 in evidence in the
closet. It is a conceptual plan. It is not a site
plan because this Court ruled in admitting that in
would not admit a site plan but only a concept plan
as an example of the kind of thing that mi :ht be done,
That was 1,849 units plus subsidized, plus a

conference center.

Now, I hear the figure 2,000. We don't know what
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sham. It would be worse than that. It would be an
abuse of the judicial process to ask for an approval
in advance of a site plan that nobody has seen.
That's what Allan-Deane is asking this Court to do.
Mr. Gordon talked about the resolution of need.
Mr. Graff on the stand indicated that the town had
never considered a resolution of need. It never had
been presented as something the town had to do to
further the prospects of any particular proposal,
If that situation should arise, I submit, that the
town would then consider a resolution 6f needlaﬁd‘it
would have to process it and do whatever is

appropriate at that time. There is no need for this

Court to order the town to adopt a resolution of need,

Indeed, 1 have grave doubts that this Court has the
jurisdiction to do any such thing,

Also, the tax sbatement. I don't understand
what Mr. Gordon is really asking. Can this Court
order Bedminster Township to zlve tax abatement

infuturo? I don't think sc., All the statutes are

designed for fax zbating saecific »roposal with =
specific piece of sround., I don't vwead the five
statutes that way at all. I thinlk this Court hes oo

jurisdiction to enter any such xind of order, I

e}

1.4
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azree with all counsel when they say that we do not
want further evidentiary hearings Qf the kind that
consume forty-two days of trial, I don't think we
need them. The procedure outlined to our letter of
the Court, the January 24 does not request them and
it contemplates they in fact will not be heard.

This trial has gone on much too long énd has been
needlessly complicated by the expense of submission
of expert repérts. Namely, by the plaintiffs and
then once the plaintiffs do it we are under an
obligation tb counter that because it might be an
issue and the Court might base findings upon.

The Court has wisely declined in my judgment to
get into the battle of the experts. It has made 1its
findings'that the Township did not comply and it is
now in the poéition of having to devise a process so
that the zoning can be brought into compliance. It
is a very difficult process but what we don't need
is a whole lot.of experts testifying again before
thié Court, We submit that the rationale way to do
it is to ask for a recommendation by the Somerset
County Planning Board, let the parties comment upon
it and if there 1s a disagreement, the Court will
have to resolve those disagreements., I don't think

that it would be burdénSOme on the Court. The main
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thing is going to be the number of units to which
Allan is entitled on its land. Keeping that in mind
that a substantial portion ofbit is too steep for any-
thing to be built upon, keeping in mind that the
corridor itself is bounded by Interstates and cut by
202/206, keeping in mind the problems associated with
that, with geology and the building of structures on
that ground. I don't think this Court has to get

into anything other thah the rezoning of the corridor.
Letting the Township look at the Allan-Deane applica-
tion, once they decide what it is going to be, I
thihk Allai-Deane made an expeditious deéision'ﬁén&
many years ago that it would stand td get better
treatment. They would get their number through the
judicial litigation process than they ever would by
going to Bedminster Townshié. And, they have stuck

to that course ever since, I think, they should be
called on that. I think the Township should be given

an opportunity to go through the standard Site Plan

available expertise of Somerset County's Master Plan
and the Somerset County Planning Board for a recommen-
dation as to what Allan-Deane can build in termé of
the number of units. Once that is determined, I see

no problem whatsoever in the town and Allan-Deane goin

9
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through the regular application process, I don't

think this Court has the jurisdiction or any basis
to enter an order about a mandatory percentage type
of ordinance. I haven't reviewed the Cherry Hill
Ordinance that Mr. Meiser talked about.

I must comment that I think the technique of
equating, of jﬁdging whether zoning litigation is
affective by seeing if anything is actually getting
built that can be afforded by low income groups}is
totally false. There are assumptions which are going

into that equasion which are not warranted. That is

the Qid dichotomy between housing opportunity'énd

housing itself,

In Madison Township the Supreme Court said

zoning is about housing opportunity and least-cost
means least judicial interferenée as possible. The
minute you begin to judge any of the results of
litigation processes by what actually gets built you
have to bring in the state of economy, the cost of
housing, the availability of subsidiary. That whole
range of economic and social problems which the
judicial branch of government is to deal with. That
is the function of administrative executive and

the legislétive side of government. I do not think

and I submit to this Court it should find that it 1is
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the nrovince now to get into that kind of problem.
We have outlined ou position in our letter to the
Court. It is simple. It does the least violence to
the legislative and constitutional scheme in our
State. It lets the parties get on and do what they

should do with the ieast interference with this Court.
I submit in the long run that the development process
will be quicker and more effective if the parties
are not in this very complicated and very technical
mechanism proposed by Allan-Deane of a mini court
which the administrator would have to be hiring
experts on his own, getting everybody involved. I
think this Court has been thrust with a few
recommendations from Somerset County's Master Plan
and then proposal by the plaintiff and comments by
the Town. I think a resolution can be had effective-
ly and speedily.
THE COURT: Do you want to be heard briefly?
MR. GAVER: Excuse me?
ETHE COURT: You wanted to be heard briefly?
MR. GAVER: Yes, I shall try.
First, your Honor, to Clarify the record and to
satisfy Mr. Gordon, it should be quitevclear that in

our papers we have made a commitment to our twenty

percent least-cost housing. It is in the very order
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to show cause that started this run of the proceed-
ings. It is shown in that fashion on P-40., It is
a commitment we stand by, Mr. Ferguson first
suggested that the Court really can't maybe do
anything about the housing problem. And, apparently
suggest, therefore, shouldn't do anything about the
housing problem. The fact is the Court can make
inroads at this point and time. That's what Madison
is all about and that's what we've been here for all
these many days and weeks, or about the Court can do
something but can't do anything but surely if it
can get started somewhere.

Mr. Ferguson suggested that Bedminster tried but

failed to be inclusionary to make provision for

"housing. It has tried over and over again. It

hasn't provided anything, your Honor. Not a thing.
This is multi-family housing and after years at one
variety of a kind or type and there is nothing this
day as long as this town is permitted to go its own
route there will nevér be anything there. It is
suggested that we shouldn't interpose governmental
interference. I find that a very, very curious bit
of philosophizing about free enterprise versus
governmental interference. This Court is not the

interfering body. It is the Township of Bedminster

|
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that has interfered repeatedly, regularly and with
malice aforethought with free enterprise., It isvthe
Township of Bedminster that has prevented development
here,

The sUggestiqn that this Court to taking some
steps ‘to undo that, to remedy that is interfering
is another layer of governmental authority laid upon
the existing level. It is simply preposterous. The
Court can best undo what has been done by this town,
Nothing more.

Mr. Ferguson is surely right when he talks about
us having to have a plan of sufficient size and
scale to justify a sewer treatment plant. Agéiﬁ; as
we urged earlier that is because this town has
failed to exercise its proper function to make any
provision to entry, to make provisions for public
sewering whatsoever. It has ducked into the bushes
every time the issue of sewering has come up in the
past decade and it is because it has failed. What
many and most towns around this State are doing
on their own is that we ha&e to have a project of
this cize and we have to build a sewerage treatment
plant. That happens not to be the common phenomena
in the State of New Jersey, your Honor. It happens

to be true out here because this is a nice, quiet
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town who tnows that without sewers multi-family
projects are highly unlikely. There is a sewerage
issue and w2 must satisfy the Department of
Environmental and we shall do it. We will see what
we nave already done and we shall do so.

Finally, but not satisfy the Township of
Bedminster nor Mr. Ferguson as to our project.
That's for the DEP to determine. It is further
suggested that they ought to have the opportunity
for site plan reivew. You can't have site plan

review without zoning. You have to establish the

" numbers, then you can talk about the nuts and bolts

details. But you één't simply remand a matter for
site plan review when there is no underlying zoning
determination, the rough contours that can be built.
Implications seems to be there is something magic
about the local administrator process. These are
not professionals, your Honor, these are not 1ike>
taking the review authority from the Department of
Environmental Protection or the Department of
Community Affairs, a professional organization
staffed by experts in carrying out state poliéyo
These are local part-timers so to speak, who have
very little experience in this town and in anykind

of development whatsoever other than single family
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because there isn't anything else. Certainly, it is
not magic about remanding this in part to the tune
they simply don't have any established expertise
whatsoever,

Mr. Ferguson comménts, with surprise on the
number 2,000 that appears in our order and certainly
does. Why he is surprised I don't know. Since,
he's been advised of this and indeed we discussed
this in chambers with your Honor some weeks ago.

The reason is very simple. There is a small corner
of P-40 that shows a commercial use. Frankly we are
concerned about the power at this Court, this pdiﬁff

to rezoning commercial use under a Mount Laurel

nropsoal. We are, therefore, proposing to review
that for a development, a small corner of the project
and nothing else is changing. It is true‘that a
full site plan must be prepared which requires more
detail than P-40 but you heard Mr. Ferguson today
concede there is no capacity in issue., There is no
physical limitations. That's what the site plan
document deals with are those engineering details,
There is no éapacity issue, It doesn't matﬁer that
P-40 is fully adequate for them to arrive at the
decision. They have arrived at their own issues of

capacity. There are issues now we hear of impacts.
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Well, that's much more of a nonqualifable subjective
and nonobjective. It is exactly the type of thing
in this late stage in the game that we had to start
back to reinvent the wheel on them. The proposal is
so still to me, it is a rather vague piecemeal
proceeding., We are going to ask the Somerset County
Planning Board for some advice. What we are to do
with that advice, presuming this Court is going to
rezone our property. That's the way I read this
which is a remarkable proposition but certainly
durable. The problem is with the prd0Sed adviser.
The issue at this juncture is not the global planning
concepts it is not the big picture, big map kind of
plan issue at this juncture as have been very clear
throughout this trial are the details, does it work
or does it not work? This Court has already deter-
mined that the general nature of the density to be
effective throughout the corridor., There is no
question about that.

What we need at this point are the nuts and
bolts analysis. How does it work? How can the
Allan-Deane project be made to work? How can zoning
in the balance of the corridor be made to work?

1f you recall, your Homor, that in both of

these trials they had so-called multi-family zones
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but thev didn't work. Both of them were supported
by the Somerset County Planning Board. In a global
sense they may be attr&tive to them. I don't know.
What we néed is somebody who knows how to make things
work. I suppose we have a good example in this case,
I really, I don't know Mr. Roach's background when
he had Mr. C0pdlla, a very capable young municipal
planner, he came out on cross-examination he has never
site planned a built project. That is the general
problem with using a general global planner.

At this point they don't deal with nuts and

Ordinance they deal with the picture. I think we
are way past the big picture in this juncture; The
time for abstraction is long since past, We have
been here for ten years and believeme if it
satisfied Mr. Ferguson it was not an easy choice for
this client to make and it was not an attractive
choice whatsoever and aftef ten years of litigation

it still isn't very attractive. It happened to be

it only after where we could get a hearing
impartial arbiter ruling on the fact of the
situation, |

Thank you, your Honor,

THE COURT: Thank you.
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MR, GORDON" I will be infinitely briefer than
Mr. Gaver,

Mr. Ferguson argued that there should be
minimum governmental control here, that the free
market will supply society's needs for lower income
housing, I just fhink that the total fallacy in
the Somerset Hills area, if you allow free market
to develop, to occur, you are going to have expensive
luxurious housing built., I don't know where Mr.
Ferguson is coming from when he expresses this.

As to letting Somerset County Planning Board
make a review and present it to the Court, he's
alleging that Mr. Roach should do this, Mr. Roach
has already testified in the two trials here that
both Bedminster Zone Ordinances were a major break-
through in zoning in this county. Yet, this Court
invalidated both ordinances of being tow restrictive,
I do appreciate Mr. Ferguson's acknowledgement that
the corridor should be rezoned totally for multi-
family housing.

In addition, assuming the Court has no éuthor—
ity to make, to order the resolution of need and
tax abatement in the future I am just wondering 1if
Mr. Ferguson is representing that the defendants

will definitely adopt them when it is presented to
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them by the proper party.

I don't have anything furthler your Honor.

THE COURT: Thank you,

MR, MEISER: We have made our recommendations,
your Honor.

THE COURT: All right., Thank you, gentlemen.

Do you have a final word?

MR, FERGUSON: No, except that I}obviously
can't represent anything in municipal body that it
takes action at the time by its elected representa-
tives. It would be totally improper for an attorney
to do that. I don't recommend by the way, Mr.
Gordon, that the entire corridor be zoned multi-
family:. I think, that's a very complicated planning
problem to what you do with the corridor to comply
with the Court's decision so that you don't have
wall to wall multi-family. There obviously has to
be controls, some kind of buffering and separation
and all the many things that planners and site
planners talk about. That is a complicated process
to go through and I submit that the Somerset County
Planning Board has the body that put in'the'two
village neighborhood and the Master Plan use is in
the best position to tell the Court what they think

appropriate,
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Ellsworth the same only the testimony in the R-3

the noise level, You have flood plain because of
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A density range of fifteen throughout the
corridor might lead to ultimate disaster. Certainly
if that is taken as‘a close density figure which I
don't think it is,

THE COURT: Well, what's left that isn't far
the points deep slope or corridor headquarters?

MR. FERGUSON: Not much.

THE COURT: If you cope with the plaintiff you
got it. It is done for the next thirty years.

MR. FERGUSON: 1If there's a real probability

that might happen that's true. That's why I said

you get through the rhetoric and dripping sarcasm
from Mr. Gaver, what is there to do? You come

right down to it, you make that R-20, you treat

owned by A, T, & T. is deeply sloped and the
probability of that going into residential is very,
very slim. Besides that is next to 286 and the

plaintiff's own expert said that's no good because of

the north branch. You can't build on that. There's
really not much left in Bedminster and won't be much
left in Pluckemin that we haven't already zoned R-20.

I think my suggzestion that the plaintiff be made to

oo




- FORM 2046

BAYONNE, N.J. 07002

PENGAD CO.,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

come up with its proposals to change the ordinance,
to eliminate those things which it claims are cost
generating provisions, make eminent good sense, they
can bring it if we don't object. That's it. If we
do object we will either work it out in a short --
not another trial.

Mr. Hill, we don't need another trial. Nobody
wants another trial.

THE COURT: You don't need another trial.

MR, FERGUSON: There is no practical problem to
the procedure that we propose at all. 1Instead of a
long -- indeed there are zoing to be not one more
trial bﬁt many more trials if we go to this
administrative procedure proposed by Allan-Deane.

THE COURT: All right. Thank you all.

I would like to decide this while your words
are fresh in my mind. So, 1'm going to make an

effort, not a promise, but an effort. I will release

3]

you for lunch until 2:20. Ilonefully I may have an
answer by then at your course.

MR. GORDON: Thanlk wou, wour llonor.

MR. HILL: bThank YOU .

(Wnerarnon the Court too't 2 racess,)

THE COURT:
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order before I recite the reliaef
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First of all the Court deems the use of the
county nlanning board, its staff, as being impropér
in light of the fact that the planning board is a ;
defendant in a pending suit by the corporate plaintifﬁ
against an adjacent township, that being Bernards

Township. It would plaée the planning board in, and

its staff, I believe, in an awkward position,

possible charges of having conflicting interest while
they are parties to litigation. So the Court

rejects the idea of using the personnel of either the:i
planning board or its staff to assist the Court.

I am not in any way however rejecting the individual

documents known as the county master plan.
Secondly, it is clear that the corporate plaini

tiff is definitely entitled to prompt and specific |

relief. The history of this litigation is much too

prolonged and invélved to nermit anything which in

the Court's opinion could result in further litiga-

{
tion or delay. Concommitantly, however, the townshipﬁ
is entitled to an opportunity to contribute to a
determination of its own zoning and planning design

within and under strict control wthile precluding delay

or deviation from the orincinles enunciated in this
Court's opinion. It isegually clear that the Court

cannot set aside its own responsibilities and over-
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see the process required to effectuate this Court's

decision. There are other things that we have to

i
i

get done here in this building other than resolve the}

dispute between these parties. Now, there are weeks
thatit doesn't look that way. The history of this
litigation, howevér, clearly establishes that a
continued pfesence of some sort by the Court in the
effectuation of the remedy is needed to avoid delay
and further litigation. However, the ultimate
decision must be made by the Court. It cannot be
made by anyone else.

Now, in light of those general concepts, the
township is ordered to (1) review and redefine if
necessary the geographte. : boundaries of the R-3
zone in accordance with this Court's opinion; (2)
to review and redefine if necessary the geographic

boundaries of the business office commercial
zones in accordance with this Court's opinion; (3)
review and redefine if necessary the geographic

limits of the critical area zones in
accordance with this Court's opinion; (4) review and

revi8e the control provisions of the critical

area zones in accordance with this Court's opinion; (§)

provide: zoning ordinance provisions for the

remainder of the Routes 202/206 corridor, which

|
|
|
L
|
:

]
|
i
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includes the village of Pluckemin and the village of
Bedminster and the area between them, (a) to provide
for some moderate and many very small lot detached
one-family home zones including if and when
approériate a provision for two-family homes on

small lots and, (5b) to include a PUD or PRD that is
2:planned tnit:déevelopméat or-planned residéatial’
deveIOpﬁent floating zone within that corridor which
will include but is not limited to provision for
minimum lot or tract size for planned unit develop-
ments or planned residential developments,

density controls, percentage of subsidized or .
least-cost units, bedroom ratio ranges, performance
standards including but not limited to roads, curbs,.
utilities, drainage, sewerage disposal, the latter to
be couched in very broad terms in ;ecognition of
state and federal law control, and other such
performance and standards as may be appropriate;

the floating zone also to include provisions

for staging of comnstruction and open space control;
(6) the township is ordered to review its subdivision
site plan, and other pertinent ordinances to eliminat
all subjective provisions, couching those ordinances
in objective terms.

The Court is intending by that ruling to
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indicate that any applicant can read the ordinance,
prepare a plan, present it and all who read it will

know whether that plan does or does not comply with

the terms of the ordinance without having to use
any discretion or discretion on the part of the

municipal officials,

Mow, the six provisions just ordered are
designed, in their entirety, to result ultimately in
not less than five units per gross acre and not
more than fifteen units per gross acre throughout
the corridor area development. 1In other words,“the
ordinance as finally reﬁised will permit, in light
of the existing residential uses, any planned residen-+
tial development that might occur from place to place

and the moderate and very small lots one and two-

family areas in not necessarily more than fifteen
units per gross acre within the corridor but not |
less than five units per acre throughout the corridort
area.

In order to insure that the relief just ordered
Qill occur promptly, the Court directs that counsel

for all parties will suggest names to the Court for

appointment as a master to act on the Court's behalf.

As a planning expert. If they cannot agree upon !

the identity of such on or before February 11, 1980,
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on or before February 25, 1980 the Court will

appoint a planning expert to act as a master in this
matter, providing two days notice of such appointment%
to counsel for all parties. The master is to attend, .
and, if he chooses, to participate in diséussions, i

preliminary to the preparati~n of the draft of the

revised ordinances, and, shall attend any public i

hearings that may be held thereon to afford an

opportunity for the public to contribute to the process.

On or before April 30, 1980 the township's
nroposed revised ordinances will be presented to the
Court by the township for consideraﬁion.

On or before May 9, 1980 the mastef appointed

by the Court will submit a report teo: the Court on

the proposed revised ordinances and their substantial

conformity or lack thereof with the county master
plan, Tri-State Plan = and this Court's opinion of
December, 1979.

On or before May 16, 1980 the parties shall
submit comments on the revised ordinances to the
Court and on or before May 29, the Court will decide
on the acceptability of the revised ordinances after
a hearing if the Court deems that a hearihg is
warranted.

The master will continue to observe the

i
|
|
i

i
|
|
|
|
|
i

1
|
1
I
I

i
|
|



FORM 2046

07002 -

PENGAD CO.. BAYONNE, N.J.

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

91
aonlication nrocess by the corporate plaintiff for
a planned unit development or planned residential
development and be available to report to the Court
if dispute arises involving that proceeding. He will
act in effect as an objective observer at that
proceeding.

The cost of the master's time and services and%
the cost of the time and services of those
necessarily retained by him will be borne equally !
by the corporate plaintiff Allan-Deane and the
defendant township.

‘The Court is recognizing that the individual
plaintiffs do not have the means to participate in
contribution, and feeling -- it would not certainly
feel proper to ask amicus to contribute to that.

All right, I will hear questions or requests
for amplification of course. Anybody want to digest
for a few minutes what I just orderea?

MR. HILL: Could we have five minutes, your
Honor?

THE COURT: Surely.

(Whereunon, the Court took a short recess.)

THY COURT: All right. Are there any question§
as to apparent ambiguities? T will be happy to try

to resolve them.
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MR, HILL: Your Honor, the first question has§
to do with the corridor. When your Honor said that
!
Bedminster was to rezone the corridor at a gross |
density of not less than five units per acre and no
more than fifteen units per acre was your Honor
speaking about tﬁe corridor as defined in your
original opinion as that area 3,000 feet west of
Route 202/206 to the eastern boundary of Bedminster
Township?

THE COURT: No. My December opinion, I think,

modified that position. 1T believe I found that I

would not overrule the municipality's decisionsrasnta

the appropriate area to be retained in three-acre
zoning. I believe there's language in that opinion
to that effect. g
MR. HILL: So, is there a definite -~
THE COURT: Basically, just a mild modificatia
I expect them to review and make sure that all the
boundary lines of the three acres are proper and then
what's left east of that from north to south along

the easterly edge of the township will be rezoned

according to the county and Tri-State Planning

1

concept.
MR. HILL: Second question was, you have

deadlines. Would the Court contemplate an order

n.
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whtich would have sanctions in it if Bedminster does
not meet deadlines?

THE COURT: Sanctions are far more effective
when people worry about how large they are than when
they know in advance. We will leave that open.

MR, HILL: So that =--

THE COURT: The Court always has the inherent
power to employ sanctions as necessary.

MR, HILL: Will the process that Your Honor
envisoned enable Allan-Deane to submit sample
ordinances? What we were thinking of was submitting
ordinances along with Bedminster ordinances if
Bedminster didnit'get their ordinances in on the
date in question having the option of arguing before
Your Honor that our ordinances be adopted?

THE COURT: That almost anticipates a lack of
good faith and the Court is not ready to anticipate
that. We may prepare for it, We are not going to
anticipate it., I assume they would have the
opportunity to --

MR. FERGUSON: I would like to see what Allan-
Deane would propose as an ordinance ﬁor the corridor
as soon as possible. Frankly, I think it would be
a mistake to have the two parties go charging off

in different directions. I would like to see us wor
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in the same direction. So, I would welcome a

submission of a proposed ordinance or a specimen

ordinance or a sample ordinance as soon as possible.
MR. HILL: Your Honor, there seems to be some

lack of clarity on what the corridor is. I'm looking;

at D-~110 which is the blowup of the corridor area,
i
at least. Your Honor originally defined it as an ‘

1

area 3,000 feet west of 202/206 and east of it to the%
boundaries. So it would be approximately this area 5
of the township, almost the entire blowup.

Your Honor indicated in the more recent opinion:
that you would not require Bedminster to zone the
areas west of 287 for multi-family housing providing
they zoned at correspondingly sized area east of
287 for ﬁultiFfamily housing. Can your Honor give us
a more specifiq definition than that of What the
corridor area is? We think that's critical and it
might --

THE COURT: I really -- I don't want to. I
think that's a legitimate function’of the interplay
of the township officials, the individual plaintiff

and the planning expert that will be acting for the

Court. There is no cut and dried answer. I have not

heard anything before me that would mandate that I draw

P
'

a particular line. Even the original decision years
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ago, it was that they reconsider the area within,
not that they change the zoning throughout the area
within the defined corridor. So anything reasonable
and founded in proper factual basis would be
acceptable.

MR. HILL: Thank you.

One other question, your Honor. There were a
number of outstanding legal issues which were raised
in the earlier trial and not decided, and your Honor é
said in the opinion of December 13 that any remedy
would have to be fashioned so that those issues shoulq
be decided. I think, for instance, of the issue which
places a ten-employee limit on uses within the | |
commercial area; now that's not strictly a planning
decision and it is not one that perhaps a planner --

THE COURT: Do any of the plaintiffs have any
interest in any business area? 1 was under the

impression that your client had sold this business

zoned property and that that would be moot as far as

you were concerned.

MR. HILL: We have an interest because we
represented that there are certain warranties as to
the zoning permitted under that property but we no
longer have it simply in the commercial area.

THE COURT: So, what is your interest?



FORM 2046

27002 -

PENGAD CO., BAYONNE, N._J.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

MR, HILL: Well we think there are contractual

" ramifications as to what -- we have a note. to collec

we have a mortgage on the commercial property.

The property -- we are also substantial property
owner in the area and have the general planning
interest and how.the area develops. We think that
that issue is a legal one and one --

THE COURT: All right. I am going to leave it
untouched at the moment. I'm ﬁot certain that that
business zone will stay that size when reconsiderati
is given to the impact of what I have ordered. It
may well be that the point will become moot. If it
doesn't and if it isn't resolved by the planners and
the Court’s planning expert then I will tackle it.

MR. HILL: Yes, Your Honor.

One other concern is that as developers we be
protected from tﬁis municipality which we have some
question that doubts good faith through the
construction period up until we are issued

certificates of occupancy.

i
|
&,
|
|

b

dn

Does Your Honor envision zopointing this Master !

to administer our site nlan nlanning 2nd the
inspection of our job? We do not fzel confident in
view of the history of this case that we will be

fairly dealt with by this municinzlity and we would
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like to see after these ordinances are adopted an
administrative process under the supervision of the
Court which would avoid us coming into court six
months from now saying, funny thing, your Honor, they
won't approve our site plan which conforms exactly
to their zoning and site plan and subdivision
ordinances.

THE COURT: Well, T will deem that the master
will continue to function through the application for
a planned residential development or planned unit
development stage up until approval. We will see
what kind of conduct is manifested by the :
municipality authorities during that period --’if
that warrants application to the Court to renew his
services through construction and certificate of
occupancy stage. We will cross that when we get to
it. I just want to see what kind of cooperation is
granted through approval of the application.

MR. HILL: So your Honor will hold that open
pending your observations as to the municipality's
good faith up to that time?

THE COURT: Right, ’Technically we have direct
that the master will serve through the approval of
an application stage without prejudice to what

happens after that.

[0
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MR, HILL: Your Honor. specifically asked

Bedminster to look at the critical areas and the

business areas and the R-3 areas but not specifically

the R-8 and the R-20. We --

THE COURT: I expect we may never see the
numbers R-8 and R;ZO again. 1 said, rezone everythiné
but R-3, business, and, obviously the entire
chart had to be reviewed.

MR. HILL: Thank you, your Honor.

MR. GORDON: I am a little bit curious as to

the time frame for specific relief. Your Honor

suggested that Allan-Deane is entitled to prompt and

specific relief. Does that méan it is immediate or
is it conditioned upon the rezoning?

THE COURT: It has to meet conditions upon the
rezoning. I expect their application to be.in
conformity with the standards of the PRD or PUD
floating zone. I certainly don't expect that with
the facts that have been presented to me over the
years that any ordinance will be proposed to the
Court that requires a tract larger than this owned by
the corporate plaintiff. We would then again have

illusory results,

MR. GORDON: Thank you.

THE COURT: Mr. Ferguson?
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MR. FERGUSON: The last one first, The R-3 --

the Court mentioned was not the subject of this
order of this rezoning., Would the Court care to

comment on the two R-3's withid. the corridor?

THE COURT: Those are subject to consideration,.
I was indicating»the R-3 west of the corridor. |

MR. FERGUSON: That was my impression. I just
wanted to clarify that.

Secondly, the five to fifteen per gross acre.
I thought I caught the words, not less than five nor

more than fifteen, and my concern is what acres are

THE COURT: We are talking about using this

little device that we enjoyed during the trial some

MR. FERGUSON: Planimeter.

THE COURT: Running it around the spot from
where the soutﬁeasterly boundary of.the township
touches the east side of 287 all the way around.
No, lower, lower. There. Running to the east, to
the easterly boundary up to the northerly boundary

up and west to the edge of the 2-6 and down and then:

down -:206 - and back to the intersection. That

!

|
whole area there will be developed, considering its

current development, any planned residential developﬁent

|

|
i
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and any two-family zones on forty foot lots, any one-
family zones on forty or fifty foot lots, et cetera.
So that the ultimate development capacity would be
not less than five nor more than fifteen units per
acre. There are discretionary decisions that went
into the sige and.extent of the critical areas. That%
is why Iordered a review of that. The‘larger the |
critical area is, the more dense the habitable area,
the smallerthe critical area is, the less dense the
habitable areas. There are considerations within
considerations. The only thing that can't be shrunk,

I guess, are the federal interstates.

MR. FERGUSON: I suspect that that's going to
result in a tremendous number of units. I just
don't know what the outcome of that one is going to
be.

THE COURT: That happens in part because you sée
if you take the regional and county planning concept |
which was on both sides of 202/206 and you eliminate
that which is to the west, basically then you must
condense the totality in the remaining half. And you%
take as many people in half as much space. You do
decrease it. That is a local decision with which I
will not interfere. You can get a lot of »reople in

one of those Hudson County highrisers.
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MR. FERGUSON: I started off the trial with the
World Trade Center analozy and indeed --
THE COURT: You kept shrinking the area in
which people -- that's what you ended up with.
MR. FERGUSON: Okay.

The floating P.R.D. or P,U.,D., did the Court
have any specific thought as to why it should float?
THE COURT: Yes. It may well be that in

their wisdom the municipal officials will decide
that a true village atmosphere cah be maintained if
you permit a certain number of units per acre in
townhouse development on a six acre tract. There

are a number of six acre pzrcels that belong to

parties not even involved in this litigation. So,

anything not less than five acres.

MR. FERGUSON: So, I take it that's a
direction then to a zone zs much as possible in the
plannéd.. development mode giving different parameters.
Would that be consistent with what the Court --

THE COURT: I don't want to be that snecific.
Again, there are plannin; technicues that will
allow -- with nroner legitimate controls nutting

very much interesting thinzs next to other things

that people aren't used to them. They find out they:

!
!

1
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vory comaatible. It can be done on a small scezle

4

and you cen accomplish a2 jreat desl and find some
very attractive items in among existing structures
and uses. Meybe the town would choose not to

do that and meet its entire obligation under the

constitution on the Allan-Deane tract. 1 assume you get

{

very little argument from Allan-Deane nlaintiffs if
you made that decision but then again the town might
want to parcel some of its uses throughout the
corridor. 1 have seen eight or ten;uﬁit buildings
that look like they belong in northern Bernardsville
or across the line in Far Hills driving by them at
thirty miles an hour. When you think they were one-
family homes. Perhaps the township would like to

do something of that nature. I don't knaw. Time

will prove -~

MR. FERGUSON: The Court spoke about the masted

attending. Now, certainly that would go for a meetingd

of the plannihg board held pursuant to the open publiec

meetings on municipal land use law.

THE COURT: Also to include luncheon meetings
and chats after church on Sunday mornings.

R, FERGUSON: That was exactly my question,
your Honor. Are we to gather that the master will

attend all the planninz nrocess in the township?

D
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THE COURT: Yes. Though, I will grant him a

certain amount of elasticity if he deems something
not worth attending. He is to be given the
opportunity.

MR. FERGUSON: Is he to give the township the
benefit of his Opinion? In other words rather than
just observe, I would hope that he would be free to
talk with the township and say, I think that's a good
idea, or I think that's a lousy idea.

THE COURT: The master is to attend and, if
he chooses, participate in discussions.

MR. HILL: That raises a question. Can Allan-
Deane attend and observe? The Open Public Meeting Act
provides that if the case is in litigation you can
go into those closed sessions and plan litigation
strategy. We were interested in knowing how Bedmin-
ster intends to implement your Honor's order and
would like to at least observe and attend their
discussions.

THE COURT: Common sense ﬁould indicate that ypu
will find yourself invited. 1I'm not going to
interfere.

MR. FERGUSON: I would think there would have

to be one meeting when I try to explain to the
[

planning board what happened today and certainly thaﬂ
i
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township committee.

THE COURT: That's very possible. After that,
I think we all have to think about that, but I think f

|

the sense of the Court's directive is to make it as
open as possible.

Familiarity sometimes breeds cooperation.

MR. FERGUSON: It has been my position that that
might occur. I have said so in papers and I will
say so again. I would hope it would.

THE COURT: All right.

Mr. Ferguson, I'm going to ask you to draw

MR. FERGUSON: Yes, sir.

THE COURT: I guess as far as remedy goes that
you did well enough so that since the plaintiff
‘drew the order on whether there was the right to
any relief, you can draw the order on the nature of
the relief.

MR. FERGUSON: One question: We perhaps ought
to ask should we provide in the order that the Court
is retaining jurisdiction?

THE CGOURT: Yes.

MR. FERGUSON: I would think that would be in

the nature of interlocutory order, and not a final

judgment.
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THE COURT: That one fortunately is not my
responsibility to decide,

MR. FERGUSON: Well, then providing that the
order that the Court will retain jurisdiction to
oversee the compliance with the termé of the order?

THE COURT: I think that's inescapable because
of the things I listed would be happening within the
next few months;

MR. FERGUSON: Thank you, Your Honor.

MR, GAVER: Thank you, Your Honor.

* % K
The foregoing is a true and accurate transqript of

my stenographic notes of the proceedings,

Date:
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_ Dear Sir:

- In respoase t6 your letter of Februsry 21, 1980 and

ROSENBERG ano ASSOCIATES KT
CERTIFIED SHORTHAND REPORTERS

769 NORTHFIELD AVENUE 4‘4 "'9
N I WEST ORANGE, N. J. 07052 '/(I 'P g
LT ¥ gy g
R o PHONE: 678-5830 % %
s e e 736-1787 (Q

Msxeh 19, 1980

Maesrs., Haanoch, Weismen, sem & !«ur
744 Broasd Street
Bewark, Mew Jersey 071062

Att: Lawrence T. Neher, Esqg.

Re: Allsn-Deans Corp. v. Twp. of Bedminster
Docket Nos. §-8541, 5-91%3 pr.W. '

from Judge Leahy of February 22, 1980, regardiag certs ‘
uracies in the transcript of thc abwt mantioned aatter ukcn
on Jasuary 29, 1930 by the reporter, Sandra Prasnal, plesse be
advised that ma has rechecked her stenographic notes sad finds
all corrections to be valid nith the exception of the following,
which were noted in Judge Leshy's letter:

Page 86, line 2; page 83, line 18; page 98, line 8 - correct
&3 originally tresnscribed.

Enclosed axe retyped corrected coples of the pertinent pages
which should be substituted for the existing pages im your
transeript. We have also filed a corrected originel with the
cn:t q& ;m Cme.

m;mitm ﬁ:: take this opportunity to extend our apologies
te you and 48 @1l counsel concerned for sny inconvenience this
may Yuve caused you in this mmtter and to thank you for your
kind courtesy and patience.

“FIRST IN SUBURBAN ESSEX”



-
Lswrence T. uchcx;, Esq. -2- Msrch 19, 1980

.

1f we can be of any further assistance to you, plesse do
" not besitate to communicate with us.

 Very truly yours,
ROSENBERG & ASSOCIATES

{

y
L e T
Linda R. Rosenberg
. for: Sandra Prasssl
/ip

ong .

ce: Msssrs., McCarter & English
Att: Alfred Ferguson, Esq.

Massrs. Mason, Griffin & Piersce
Att: Henry A. Hill, Eaqg.

American Civil Liberties Union
Att: Gary D. Goxrdon, Esg.

Edward Bowlby, Esa.

Mattson, Madden & Polito, REaqs.
Att: Freancis Cuilisno, Esq.

Honorable B. Thoaas Leshy




