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Honorable Michael R. Imbriani
Court House
Somerville, New Jersey 08876

Re: Leonard Dobbs v. Township of Bedminster
Docket No. L-12502-80

"Dear Judge Imbriani:

Enclosed are the original and one copy of plaintiff
Leonard Dobbs'! Brief in opposition to the motion to intervene
recently filed on behalf of Robert R. Henderson, Diane
Henderson, Attilio Pillon and Henry R. Engelbrecht.

It is our understanding that such motion will be
considered at the time of the pretrial conference, scheduled
for Friday, April 3, 1981.

Respectfully yours,

= onall /C(/‘A

Donald A. Klein
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cc: McCarter & English, Esgs.
Vogel & Chait, Esgs.
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Counse!
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BRIEF IN BOS T PP ATION R INTERVENTION BY ROBERT R.
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STATEMENT OF FACTS

This matter comes before the Court on the application
of Robert R. Henderson, Diane M.‘Henderson, Attilio Pillon and
Henry E. Engelbrecht for leave to intervene in an action by
Leonard Dobbs against the Township of Bedminster, which action
was commenced on November 5, 1980 by the filing of a Complaint in
lieu of érerogative writ. This action is scheduled for a pretrial
conference on April 3, 1981, an adjourned date.

Plaiptiff's action, more particularly delineated in the
Factual and Legal Contentions of plaintiff filed in connection
with the Pretrial Conference to be held on April 3, 1981,* is
essentially an action challenging the validity of the zoning
ordinance of the Township of Bedminster as applied to property as
to which plaintiff Dobbs is a contract purchaser. Plaintiff
seeks in such action a rezoning of such property to a regional
and commercial development district. As noted in plaintiff's
Complaint, further attempts by plaintiff to effect such rezoning
through resort to administrative remedies would be futile in

light of the opposition which the defendant municipality has

made known to the particular uses and zoning changes which have
been proposed by plaintiff. The relief sought by plaintiff is

based on numerous violations by defendant municipality of the

requirements of the Municipal Land Use Law, N.J.S.A. 40:55D-2(a),
violations manifested principally in defendant municipality's

Master Plan and Zoning Ordinance.

*A copy of such Factual and Legal Contentions is attached hereto
as Exhibit A,



Three of the applicants for intervention, Robert R.
Henderson, Diane M. Henderson, husband and wife, and Henry E.
Engelbrecht reside in homes which are located within 200 feet of
the property line of the property as to which plaintiff Dobbs
is a contract purchaser. The property of the fourth applicant,
Attilio Pillon, is not within 200 feet of the property line of
such property.

In’mid-January 1981, The Hills Development Company, the
owner of land being developed in the municipality pursuant to
Court orders obtained by the predecessor of Hills, moved to
intervene in this action, claiming an interest and claiming that
defendant municipality did not adequately reprsent its interests.
Attached hereto as Exhibit B are the papers submitted in support
of such application. By Order dated March 2, 1981, the Honorable
Wilfred P. Diana denied such application for intervention,
holding that The Hills Development Company was adequately repre-
sented by defendant municipality, but permitted The Hills Develop-
ment Company to participate as amicus curiae in this action.

Attached as Exhibit C is a copy of Judge Diana's Order.



APPLICANTS DO NOT MEET THE

PREREQUISITES OF R.4:33-1 AND
THEIR APPLICATION TO INTERVENE

SHOULD BE DENIED.

Applicants move to intervene as of right pursuant to

5;4:33—1, which states:

"Upon timely_application anyone shall be
permitted to intervene in an action if

the applicant claims an interest

relating

to the property or transaction which is

the subject of the action and he
situated that the disposition of
action may as a practical matter
or impede his ability to protect
interest, unless the applicant's
. est is adegquately represented by
parties." (Emphasis supplied.)

This Rule, which was adopted verbatim from Fed.

is so
the
impair
that
inter-
existing

R. Civ. P. 24(a),

Pressler, Current N.J. Court Rules, Comment R.4:

four prerequisites to intervention as of right:

33-1, prescribes

(1) An interest relating to the property
or transaction which is the subject of

the action;

(ii) Situation so that disposition of
the action may as a practical matter

impair or impede the applicant's
ability to protect the interest;

(iii) Inadequate representation of
the applicant's interest by existing

parties; and

(iv) Timeliness of the application.

Vicendese v. J-Fat, Inc. 160 N.J. Super. 373 (Ch. Div. 1978). The

Rule is so written and applied that the existence of adequate

representation defeats intervention as of right

first two conditions above have beenEmet.

even where the

A, Applicants have no interest in the property or

transaction which is the subject of the present

‘suit. Applicants’
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interests in the pending action, if any, are purely collateral to

the issues presented at bar.

Plaintiff seeks judgment that the current zoning
ordinance applicablé to plaintiff's property cons;itutes an
improper and unlawful exercise of the police power and a depri-
vation of property without just compensation or due process of
law. Applicants' concerns about the effect of a judgment in
plaintiff's favor may be the practical concern of adjacent
property owners, but their concerns are not relevant to the
legal issues raised by plaintiff. Were plaintiff seeking sub-
division or variance approval, pursuant to N.J.S. 40:g5D-1 éE_
seq., applicants might then have a statutory right to be heard
in opposition to such approval. Plaintiff, however, is seeking
adjudication of the legality of the zoning scheme as a whole. The
collateral impact of this Court's decision upon adjacent property
owners -does not constitute an "interest" within the meaning of
R.4:33-1. Applicants have and make no claim to an interest in the
property as to which plaintiff is a contract purchaser.

Plaintiff's challenges to the zoning ordinance of the
municipality are made strictiy in the context of the alleged
improper zoning of the aforementioned propefty, as to which
blaintiff is a contract purchaser aﬁd applicants have no interest.
The fact that plaintiff must challenge the zoning ordinance of
the municipality because of its impact on a particular piece of
property ‘in which plaintiff has an interest does not afford T

applicants or any other property owner in the municipality a



sufficient interest within the meaniﬁg of R.4:33-1 which would
entitle them to become defendants in this action. Such logic
would open the floodgates to residents of a municipality becoming
parties to any litigation in which the zoning ordinance was

challenged. Cf. Fred Harvey, Inc. v. Mooney, 526 F.2d 608 (7th

Cir. 1975), wherein the Court held that, in a diversity suit
brought by a restaurant lessee that sought a judgment declaring
invaid a petition filed by the residents of an annexed area in
which the restaurant was located to prohibit the lessee from
selling alcoholic beverages, no resident of the adjoining dry
area had any interest relating to the status of the restaurant
tract and thus had no right to intervene in the suit.

The second requirement, that of the ability of applicants
to protect their interest, is necessarily related to the first

requirement of the Rule discussed supra. Vicendese, supra, at 379.

Where, as here, applicants do not meet the threshold requirement
of having an "interest" in the property which is subject of the
action, consideration of the second criteria is not necessary.

B. Applicants' interests are purely collateral to the

subject matter at bar; assuming, arguendo, the existence of

rights in applicants, those interests are adequately represenﬁed

by the existing defendant, the Township of Bedminster.

The most'telling argument against intervention by
applicants is that any interest which they arguably could claim

is adequately represented by the Township of Bedminster. As noted



previously, épplicants have no interest in the property specifi-
cally described in plaintiff's Complaint. Applicants' interest is
in prese;ving ﬁhe present zoning of the municipality which
interest iﬁ insufficient to require intervention of these appli?
cants under 5;4:33-1. This is an interest, however, which the
Township of Bedminster and its very able coﬁnsel are presenfly
repreSentihg in this litigation..

A classic situation where Courts have consi&efed»that
the intepest of an épplicant to intervention is adequately
Areprésented by existing parties is that situation where an
existing party (and especially a governmental body) is’chérged by
la@ with representing the interest of the“intervenor. See 7A

Wright & Miller, Federal'Practice and Procedure §1909 at 524:

"...lf there is a party charged by law
with representing his interest, then a
compelling showing should be required

to demonstrate why his representation is
not adequate." - _

Analogously, see British Airways Bd. v. Port Authority

of New York & New Jersey, 71 F.R.D. 583, 584-85 (S.D.N.Y. 1976),

wherein the Court deniéd iﬁtervention to various towns, villages,
cémmunity groups,'enyironmental organizations, and:residents
located near JOhn‘F; Keﬁnedy International Airpdrt‘in an action
brought by a foreign airlines against the Port Authority seeking
injunctive relief from the Authority's order prohibiting supersonic
transports from operating at the ai;port. In so holdiﬁg,'the

Court noted-significantly as follows: |

"The applicants for intervention stumble
on the third prong of the Rule 24(a)(2)

-6-



test, however, for there is no reason to
presume that the Port Authority will not
vigorously and conscientiously defend the
action which has been brought against it.
‘ Whether or not representation of an
intervenor's interest by existing parties
is to be considered inadequate hinges
upon whether there has been a showing of
(1) collusion; (2) adversity of interest;
(3) possible nonfeasance; or (4) incompe-
tence. United States v. International
Business Machines Corp., 62 F.R.D. 530,
538 (S.D.N.Y. 1974). No such showing has

been made here."

No such showing has either been made or advanced by applicants.

Likewise, the Court in Deltona Corporation v. U.S., 14 E.R.C.

1810, 1812 (Ct. of Claims 1980), in denying intervention to an
environmental group on the ground that the intervenor's interest
was adequately represented by an existing party, noted as follows:

"...we are reluctant to entertain a pre-
sumption other than that the United States,
through the Department of Justice, ade-
guately represents the interests of the
United States, which in this suit are
aligned with the interest applicants
assert. See Allard v. Frizzell, 536

F.2d 1332, 1334, Wright and’Mlller,

Section 1905

For all of the foregoing reasons, applicants should not
be designated defendants with the full panoply of diécovery devices
available to defendants. If applicants have anything to contribute
(other than protection of its self-interst), then the appropriate

role would be as a friend of the Court. See Judge Wyzanski's

comments in Crosby Steam Gage & Valve Co. v. Manning, Maxwell &

Moore, Inc., 51 F. Supp. 972, 973 (D. Mass. 1943), cited with

approval in British Airways, supra, at 585:

"It is easy enough to see what are the



arguments against intervention where, as
here, the intervenor merely underlines
issues of law already raised by the
primary parties. Additional parties

always take additional time. Even if they
have no witnesses of their own, they are
the source of additional gquestions, objec~
tions, briefs, arguments, motions and the
like which ténd to make the proceedings a
Donnybrook fair. Where he presents no new
questions, a third party can contribute
usually most effectively and always most
expeditiously by a brief amicus curiae and
not by intervention."

See also, Deltona, supra, at 1802:

"...to the extent applicants may have an

interest in the question before the court,

it may be best advanced, as the trial

judge determined, by amicus curiae statuts.”
This was the approach taken by Judge Diana with respect to the
similar* and more timely application to intervene by the Hills
Development Company earlier this year.

In sum, applicants totally fail to meet the require-

ments of R. 4:33-1 and are not entitled to intervene as of right.

~8-

*The only apparent distinction between the papers filed by the
present applicants for intervention and the papers filed by The
Hills Development Company (Exhibit B) relate to the present
applicants' proximity to the property as to which plaintiff Dobbs
is a contract purchaser. While this might superficially appear
to give such applicants a "greater" interest, it is not an
interest within the meaning of R.4:33-1. See discussion supra.
More importantly, this distinction in no way affects the compelling
argument - and the rationale underlying Judge Diana's denial of
The Hills Development Company's application for intervention -
that any arguable interest which applicants may claim is ade-
quately protected by defendant municipality. Defendant munici-
pality has vigorously raised the defense of failure to exhaust
administrative remedies. Absent the factors recited in British
Airways, supra, any arguable interest of the present applicants
1s fully and adequately represented by defendant municipality.
This is not an application for a variance or any other type of
administrative proceeding. Rather it is a clear challenge to the
validity of defendant municipality's zoning ordinance and master
plan. As such, the present applicants' interests are dubious
and, in any case, fully represented by defendant municipality.




II. APPLICANTS ALTERNATIVE REQUEST FOR
PERMISSIVE INTERVENTION PURSUANT
TO R. 4:33-2 IS WITHOUT SUBSTANCE
AND SHOULD BE DENIED.

Applicants alternatively request permissive intervention
pursuant to R.4:33-2 which Rule provides in pertinent part as
follows:

"Upon timely application anyone may be
permitted to intervene in an action if

his claim or defense and the main action
have a question of law or fact in common
««.In exercising its discretion the court
shall consider whether the intervention
will unduly delay or prejudice the adjudi-
cation of the rights of the original
parties."

In order for the Court to consider an application for
permissive intervention, the applicant must have a claim or
defense sharing a common question of law or fact within the main
action. Applicant's have no claim against plaintiff Dobbs nor
indeed are they in a position to assert any defense to plaintiff's
action, Plaintiff's action is an action in lieu of prerogative
writ seeking certain relief against defenant municipality; it
seeks no relief against any private parties. R.4:33-2 is directed
principally to the situation where there are parallel or related
litigations or potential litigations involving claims or defenses
which have common guestions of law or fact.'This is clearly not
such a case.

Applicants' concerns therefore do not implicate questions
"of law or fact in common with the litigation commenced by plaintiff
Dobbs against defendant municipalty. The position taken by appli-

cants in their affidavits can be fairly characterized as a desire

to lend support to the legal defenses which defendant municipality

-9~



has already raised. As discussed in Point I, the proper role, if
any, to be served by applicants is in the capacity as amicus
curiae. |
Finally since R.4:33-2 provides for intervention only
within the discretion of the Court, there afe compelling reasons
why intervention should not be permitted at this point. Interven-
tion by these applicants at,this point would fragment the
issues presented, would jeopardize the orderly process of the -
matter and would necessarily and unduly delay resolution of this

action, scheduled for pretrial next week.

~10-



CONCLUSION
For the foregoing reasons, plaintiff Leonard Dobbs
respectfully requests that applicants' motion for intervention be
denied.
‘ Respectfully submitted,
WINNE, BANTA & RIZZI

Attorneys for Plaintiff
Leonard Dobbs

K/ . f-% £'7’v"

Basralian

Dated: March 26, 1981.
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LEONARD DOBBS V. TOWNSHIP OF BEDMINSTER, DOCKET NO. L-12502-80

FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFF

Plaintiff is the contract purchaser of a tract of land
consisting of approximately 200 acres located on River Road in
the defendant TOWNSHIP OF BEDMINSTER, which tract is located to
the immediate west of the junction of River Road and Routes Nos.
202-206 in said township. Defendant township is a municipal
corporation organized and existing under the laws of the State of
New Jersey and is a developing municipaiity within the meaning of
the deciéional law of the State of New Jersey.

Pursuant to an Order of the Supetior Court of New Jersey,
Law Division, Somerset Couhty, in the action bearing Docket Nos.

L-36896-70 P.W. and L-28061-71 P.W., entitled "Allan-Deane

Corporation, et al. v. The Township of Bedminster, et al.",

defendant township has recently undertaken to formulate and adopt
a revised zoning and land use ordinance, '‘entitled "THE LAND
DEVELOPMEﬁT ORDINANCE OF THE TOWNSHIP OF BEDMINSTER" [hereinafter
"zoning ordinance™] for the purportéd purpose of regulating and
limiting the use and development of land within its boundaries
and to effect certain rezoning of the lands consisting of.the
. so~called corridor of land to the immediate east of Routes Nos.
'202-206 within the defendant township so as to provide for an
appropriate variety and choice of low and moderate income housing
as required by said Order of the Court.

As the resﬁlt of the aforesdid rezoning and the increased

residential development to be permitted by it, the total population

EXHIBIT A

PR Rt i e



of defendant townéhip will necessarily undergo an increase in the
immediate future. The area occupied by defendant township contains
~a number of major arteries of traffic, including interstate and
state highways, which ndt only will result in an increase in the
population of defendant township but also will significantly
affect the charactef, orientation and economic perspective of
defendant township.

The true developing corridor of land within the defendant
township consists Qf the areas both to the east and west of'Route.
ﬁos. 202-206 and has been designated as such in the Somerset
County Master Plan and the New York Regional Plan, and there is
evidence of a further developing corridor of land on both sides
. of Interstate-78 both to the east and west of Interstate-287.

The increased employment and economic growth which will result
from development of the aforesaid corridors must be responded to
by the defendant township by proviéion for increased services.

Plaintiff has requested.that the defendant township give
consideration to the provision for a regional retail and commercial
development district of districts within said township, said
district or distriéts to be located in the area of the tract of
land for which plaintiff is the contract purchaser, because such
land, by virtue of its proximity to the aforesaid major arteries
of traffic, is ideally situated above all other tracts within the
defendant township for such uses. Defendant has failed to respoﬂd
in ény manner.to such requeét by plaintiff, has not rezoned the
tract of land for which plaintiff is the contract purchaser and

has left said tract in a R-3 Residential zone. Further attempts
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by plaintiff to effect a rezoning of the tract of land‘in question
through resort to administrative remedies would be futile in

light of the opposition which defendant has made known to the
particular uses and zoning changes proposed by plaintiff.

fhe uses and zoning changes proposed by plainfiff as
afofesaid ére designed to meet not only the current needs of -
nearby areas in and about defendant township which ha§e been
developed, but also the future needs of other nearby areas
within defendant township which will be developed pursuant to
the zoning ordinance adopted by defendant. The increase in
population caused by the develophent-authorized by defendant
township ih its zoning ordinance and by the presence of the major
.arteries of traffic described hereinabove will further result in
a cémmengurate increase and expansion in the needs of such
population for ancillary uses and services such as those proposed
by plaintiff. The uses and zoning changeS'proposed by plaintiff
as aforesaid would bé for the public benefit and would serve the
general welfare.of the defendant township.

The zoning ordinance recently adopted by defendant township
fails to enact a comprehensive'zoning scheme, as it rezones only
a small percentage of the total area of the defendant township,
and fails to prﬁvide for the variety of retail, coﬁmercial and
other uses which are necessary to serve the uses mandated by the
rezoning effected by defendant. Defendant township cannot rely
upon the possible development of retail and commercial uses in : .

neighboring municipalities within its region as a purported



justification for its failure to provide for such uses in the
zoning ordinance adopted by it. Said zoning ordinance fails to

adequately fulfill the needs and requirements of the general

welfare, and is arbitrary, capricious and unreasonable.

By virtue of its failure to adopt a comprehé;sive zoning
scheme, defendant has failed to plan and 2zone in a manner which
will prémote the public health, safety, morals and general
welfare, as mandated by tha'Municipal Land Use Law, N.J.S.A.
40:55D-2(a). "

Subsection B of the Land Use Plan contained in the master
plan adopted by defendant township states that it is the planning
objective of said township: |

"k**to contain business activities
substantially within their
present boundaries¥*** "

Said master plan recognizes various purported princi-
ples with regard to business and commercial development, which

principles are inconsistent with the requirements of the Munici-

pal Land Use Law:

"1. Bedminster's business districts
are designed for neighborhood commer-
cial uses only -- small retail and
service establishments designed to
serve residents of the Township.

"2. Strip commercial development
along major highways is hazardous
and results in the deterioration of
surrounding areas. Provision for
roadside restaurants, stores and
facilities catering to transient
traffic...has been considered and
found incompatible with the develop-
ment philosophies of Bedminster
Township and is specifically excluded
by this Plan.”



Said master plan further recommends, in contravention to the
requirements of the Municipal Land Use Law, the following
action to implement those and other related principles which are
intended to limit retail and commercial development:

"(a) Confining business activities

to the provision of retail goods

and personal services essential

to support nearby residential

facilities; and the exclusion of

any enterprises which export

product, services, or administra-

tion beyond the local residential

trading areas.”

Section 405(A) .of the zoning ordinance adopted by defendant
township, in applying the aforesaid principles by permitting
retail and service activities of only a local nature in districts
designated as Village Neighborhood districts (which districts
occupy -only a small area within defendant township), also contra-
venes the requirements of the Muﬁicipal-Land Use Law.

The master plan and zoning ordinance adopted by defendant
township have failed to ensure that land development within
defendant township will not conflict with the development
and general welfare of neighboring municipalities, - the county
within which defendant township is located, and the State
as a whole, as mandated by the Municipal Land Use Law, N.J.S.A.
40:55D-2(4).

The master plan and zoning ordinance adopted by defendant
township have failed to provide sufficient space in apprdpriate
locations for a variety of, among other things, commercial

and retail districts in order to meet the needs of defendant's

present and prospective population, of the residents of the
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region in which defendant township is located, énd of the
citiéens of the State as a whole, as mandated by the Municipal
Land Use Law, N.J.S.A. 40:55D—2(g).

The master plan and zoning ordinance adopted by defendant
township have failed to encourage the proper coordination of various
public and private activities and the efficient use of land, as
mandated by the Municipal Land Use Law, N.J.S.A. 40:55D-2(m).

The master plan and zoning ordinance adopted by defendant
township are, in other material_respects, inconsistent with and
in violation of the proviéions of the Municipal Land Use Law,
N.J.S.A. 40:55D-1 et 'seq: ’

By seeking to contain business and commercial activi-
ties within their present territorial boundaries, the master
plan and zoning prdinance of the defendant township constitute
an illegal and improper zoning scheme. As the result of the'

- foregoing deficiencies and shortcomings, the master plan and
zoning ordinance of the defendant township are inconsistent with
and contrary to the purposes and intent of the Municipal Land Use
Law, N.J.S.A. 40:55D-1 et seq. Also, as a result of the foregoing,
the master plan and zoning ordinance of the defendant township
are inconsistent with and contrary to the purposes and intent of
the Master Plan of the County of Somerset.

As a developiﬁg municipality, defendant township has
the obligation not only to make possible an appropriate variety .
and choice of'housing, but also-to make possible, within its
boundaries, an adequate and broad variety of facilities which

would serve the needs of defendant's present and prospective
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population and that of its immediate region. The zoning ordinance
adopted by defendant township fails to comply with the foregoing
obligation and is, as a result, invalid.

Under the provisions of the zoning ordinance adopted
by defendant township, the tract of land for whichlplaintiff is
a contract purchaser is zoned exclusively for residential
purposes. Said tract lies in the immediate vicinity of major
traffic arteries and public thoroughfares, and its highest and
‘best suited use is for regional retail and commercial purposes.
The present classification of plaintiff's property, prohibiting
its ﬁse for regional; retail and commercial purposes, is érbitrary
and unreasonable in that it bears no reasonable relation to the
public health, safety and welfare of the defendant township and
its-inhabitants. For the foregoing reasons, said zoning ordinance,
as applied to plaintiff's property, constitutes an improper and
unlawful exercise of the police power delegated to the defendant
township, depriving plaintiff of his property without just’
compensation or due process of law, and the said zoning ordinance
is unconstitutional, null and void.

The proximity of plaintiff's property to major traffic
arteries and public thoroughfares renders it impossible to
utilize said property for residential purposes as said property
is presently zoned, because residential development near such
traffic arteriés and public thoroughfares is economically
imbractical} espécially given the lot area required by the
zoning ordinance adopted by defendant for the district in which

plaintiff's property is located. Such residential development
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.is rendered furthe: impracticable byvvif;ue of the fact that soil

oonditions on plaintiff's property'would require either thevﬁse,
of off-51te sewerage treatment, which type. of treatment is not
p0831b1e for the re81dent1al development whzch would be requlred

under the zonlng ordlnance adopted by defendant for- the district

.. in which" plaintiff's property is located. Such reSLdentlal

development is rendered further impracticable by virtue of the =~

fact that soil conditions on_plaintiff's_property.would fequirev
either the_use.offoffwsitevsewerége treatmeht, which”type of

treatment is not pOseible for the residential development which

would be required under the present zoning of plaintiffYS'propetty,,

oroeconomically impractical on-site sewerage disposalAsyStems.

As a direct result, the operatlon of a zonlng ordinance adopted

by defendant ‘has so restrlcted the use of plaintiff’ s property

and reduced its value so as to render said property unsuitable

for any economically beneficial purpose, which constitutes a de -

facto confiscation of said property. For the‘foregoing reaSOns,

' sald zonlng ordlnance is unconstxtutlonal, null and -void 1n that

it deprlves plalntlff of the lawful use of his property w1thout

H]qst compensation or due process ofllaw.



BRENER. WALLACK, ROSNER & HiLL
18 CHAMBERS STREET
PRNCETON. NEW JERSEY 08540

16H39) ;A -08GE N
-
T

ATTORME S FOR Defendant-Intervenor
NMaintiff . . \ SUPERIOR COURT OF
' NEW. JERSEY
L.LEONARD DOBRBS, : LAW DIVISION
SOMERSET COUNTY.
Docket No. 1.-12502-80
V8.
Defendant
TOWNSHIP OF BEDMINSTER, . ClvilL, ACTION

a Municipal Corporation
NOTICE OF MOTION
' FOR INTERVENTION
(R. 4:33-1, R. 4:33-2)

TO: WINNE, BANTA, RIZZI & HARRINGTON
25 East Salem Street
Hackensack, New Jersey (7602

McCARTER & ENGLISH
550 Broad Street
Newark, New Jersey 07102
[ STRS:
PLEASE TAKE NOTICE that rhe undersigned attornevs
-

for The Hills Development Company. shall make application on®

- e
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friday, the 30th day of January, 1981, at 9:00 A.M. o'clock

or as soon thereafter as counseLAmay be hearg, at the Somerset
County Court House, Somerville, New Jersey, before the Superior
Court of New Jersey, lLaw Division, Somerset Coﬁnty, for an
Order pursuant to R. 4:33-1 or R. 413322 permitting the movant,
The Hills Development Company, tce intervene in the within action
as a Defendant. The movant will relv upon the Affidavit hereto
annexed, and in accordance with R. £:33-3 submits the annexed

Answer setting forth the claim for which intervention is hereby

sought .

BRENER, WALLACK, ROSNER & HILL
Attorneys for Defendant-Intervenor

»

/

By: o
Guliet D. Hirsch

Dated:

[ ]




‘4’

. Atiorneyys) . Brener, Waliack, Rosner & Hill
Office Address & Tel. No.: 15 Chambers Street

Princeton, New Jersey 08540 (609) 924-0808
A*U”NHM)fm~Defendant ~Intervenor

SUPERIOR COURT OF NEW JERSE
LAW DIVISION :

LEONARD DOBBS, . )
Flaintiff(s) SOMERSET COUNTY

. 28,
. T — -
TOWNSHIP OF BEDMINSTER, a Municipal Docieet No. 1-12502-80

Con g i
O poration Defendant(s) CIVIL ACTION

NOTICE OF MOTION
A oy of the within Notice of Motion has been filad arith the Clmk of the Cozmty of Somerset

at 110 Administration Bldg., Somerville . _ New Jersey

T L L T T U T A U S

Guliet D. Hirsch
Attorney(s) for Deferndant-Intervenor

The ~viginal of the within Notice of Molion has been filed e ith t}u’ Clerk of the S’upe HOI’ Cowrt in Tren-
ton, New Jopgey.

- ;'

Gullet D hlrsch -
Attorney(s) fO) Defendant- IntervenOr

Sere ~rof the within

is hereby acknowlidged this day of e

Attorney(s) for

Lo by eortify that a copy of the »within Answer was served within the time prescribed by Tule 4:6.

Attorney(s) ior

PROOI - MAILING: On January gy A the undersigned mailed to”

WINNE, BANTA, RIZZI & HARRINGTON McCARTER & ENGLISH

2% Fast Salem Street 550 Broad Street

Hookensack, New Jersey 07602 Newark, New Jersev 07102
by reoular mail, retury revedpt veqaested i fofloweing:

NOTICE OF MOTION =
. . &
- 1:5-3 Lo e nresipk eocd W wbkand stk Soxtksiontnd noddi rek
Froo sy that the foregoing statcimenls weade by wie npe Lraed d amc g ce fhat if wg of Hhe forvgoing state-

ments v by e qre wilfully folse, Dam subjeet Lo punishnien!,
Duled: 7 anuary o 1481

Mriol U0 LERVID U A st alh ST COrYR €3o7 Lty LY A CTATELEGA. Diehiy

oy
(8]



BRENER, WALLACK, ROSNER & HILL
15 CHAMBERS STREET

PRINCETON, NE‘-“/ LERSU YT OFh 4

{6OO) D238 ’ .
ATTORLYS Fij Defendant ~-Intervenor

Plaintif . SUPERIOR COURT OF
NEW JERSEY

LEONARD DOBBS, LAW DIVISION
SOMERSET COUNTY

s Docket No, 1.-12502-80

Defenddiant

TOWNSHIP OF hEZDMINSTEl \ CIVIL ACTION
a Municipal Corporation :

-—

ANSWER

Defendant-Tntervenor, The Hills Development Companv,
by and through their attorneys, Brener, Wallack. Rosner & Hill,
Fequires, by wav « 1 answer to the Complaint sav:

FIRST COUNT

L. Detfendan: =Intorvener 1s without sufficient knowledge

Lo either admit or donv the allegations of Paragraph 1 of the -~

) .
First Count and accoovdingly, Teaves the Plaintif{{ to his proofs*

»




thereon.

2. Admitted.

3. Admitted, excep! that he rezoning of the Route
202-206 corridor by the Defendant Township was for the purpose
of providing for an appropriale varioty and choice of housing
including o substanutial quantity of Peast-cost housing to satistv
the N.J. Constituticonal requirement for,]ow‘and rioderate income
housing.

4. Admitted.

5. Defendant-Intervenor admits the existence of
a number of major (raific arteries within the Defendant Township,

but I's without suilicient knowledge “o cither admit or deny
the remaining Qllugutinns of Parazraph > of Connt One and accord-
ingly, leaves the Plaintiff te his proots thereon.

6. Delendant-Intervenor admits the designation of
1 development corridor Lo the ecast and west of Route 202-206
in the Somersct County Master Plan, »ut denies the remaining
allegations ol Paragraph 6 o Count "mo.

7. Deniod.

8. Defendant-idtervenor ¢onics that Plaintiff's

tract of land is fdeally situated absve all other tracts withing -
L4
the Defendant Township for regional retail and commercial develop

4

o




ment . but is without sutfficient xnowledge to either admit aor
deny the a!lcgations vegarding his request ter rézoning to
the Defendant Township.

9. Defendant-Iniervenor is without sufficient know-
ledge to-cither adait o any the allegations of Paragraph
9 of the First Couni and accordingly, leaves the Plaintiff
to his proofls thercon.

10. Defendant-intervenor is without sufficient know-
ledge to either adwit or deny the allegations of Paragraph
10 of the First Count ind accbrdingly, lTeaves the Plaintiff
to his proofs thurcon.

11. Denied.

12. Denied.

13. Deniod.

4. Denied.

15. Denied.

6. Donied.

WHEREFGRE.  DRetondant=Iniervenor demands judgment

t

against Plaintiff dismissing Plaincirf's Complaint with costs

of suit.

I. Defendant -intervenor incorporates herein by referg

ence as Uhough rocited verbatim and at length, the answers -~




to Paragraphs 1 through 16 of the First Louqt.
2. Denied.
3. Denied.
4. Denicd.
5. Deniced.
h. Denicd.
/. Denied.
8. Denicd.
9., Deniced.
10. Desied.
11,  BDeasied.
WHEREFOKRE Deotendant-intervenor demands judgment

¢ the Plaintiri's Complaint

against the Plaintift «dismissin
with costs of suit.

THIRD COUNT

L. Defendant-Tntervenor incorporates herein by refers

k)

ence as though recited verbatim and at tength, the ansvers

Fo all allegations of the First and Second Count of the Complaint
2. Denioed.

3. Denioedd.

WHEREFORE, Defendant-Intervenor demends judgment

L2




thereon.

1 Co the First, Second,

¢
-
]
rr
iy
N
[
n

cpainst the Plaintiff Jdisamissing the Complaint

with costs of suit.

FOURTH COUXRT

1. Defendant-Intervenor incorporates herein by refer-
ence as though recited verbatim and at length, the answers /
te all allegations of the Virst, Second and Third Counts of
the Complaint.

2. Defendant ~Intervenor is without sufficient knowledge
to either admit or denv the allegations of Paragraph 2 of the
tourth Count and .ccordinglv, ?vﬁ\wzé the Plaintitf to his proofs
3. Denid e,

4. Denied.

5. Denied,

WHEREFORI, Derondant -intervencr demands judgment
against the Plaintiftl dismissing the Plaintiff's Complaint

with costs of suit.

Fleld JUUNT

1. Defendanr~Intervenor incorrorates herein by refer-

ence as though recited verbatim and ar Tength, the apswers

hird and Fourch Counts to the Complaint.-~
i . i A -
2. Deniced, ' . *




3. Denicd.

4, Denied.

5. Denied. :

WHEREFORY, Défendant—inzertenor demands judgment
o

against Plaintiff dismissing the Plaintifif's Complaint with

costs or suit.
BRENER, WALLACK, ROSNER & HILL
Attorneys for Defendant-Intervenor

By:

Guliet D. Hirsch

Dated:




BRENER. WALLACK, ROSNER & HILL
15 CHAMBERS STREET -

ORINCETON, NWE W IERSE ¢ (8540

(h59) 92a-08

ar-oesrys ror Defendant-Intervenor

JOHN H. KERWEN, of full age, having been duly sworn
acccording to law, upon his ocath deposes and savs:

1. I am President of The Hills Development Companv,
the ;‘)t‘f,‘:}':(')&;('d. Intervenor in the above-captioned matter and make

this Affidavit in support of the movant's application for an

Plaintiff - | SUPERIOR COURT OF
NEW JERSEY

LECNARD DOBRS, LAW DIVISION
: : SOMERSET COUNTY

s Docket No.i.-12502-80
Defendant
TOWNSHIP OF BEDMINSIER, . CIVIL ACTION
a Municipal Corporation I

; AFFIDAVIT .

STATE OF NEW JERSEY )

} S5
COUNTY OF MERCER )

(]




I protect that interest:

Order granting 'eave to intervene in the above-captioned mn[tér.
2. For the fellowing reasons the movant has an interest

relating to the transaction which is the subject of the within

action. and is so situated that tne dispesition of the action

mav, as a practical matter, impair or impede his ability to

a. The Hills Develapment Company is the successor
in title to the Allan-Deane Corporation, the
Plaintiff in the action referred to in Paragréph
3, Count One of the Complaint. The Hills Develop-
ment Company is a New Jdersev partnership consisting
of the Ailan-Deane Corporation and Ligone Corporatio
as the partners. The Land Development Ordinance
of the Township of Bedmincster was adopted by
the Township of Bedminster in order to bring

the Township into compliance with Court Orders

{ssued in the case ot Allan-Deanc Corporation,

et al v. Township of Bedminster. ot al, referred

to in Paragraph 3 of Count One of the Complaint.

ho Plaintitl in the within action contests the specitic
Focation of zonew which permit commercial and/for
retail unes {sece Paragraph 5 of Commt One of

the Compiaint). The Hills Development Company |

.

1




" zoned areas. Any Court Order in this case which

(he movant . owns snbwtnntia]lquantity of
land which is zoned for planned unit develﬁpment,
of which 20% mayEbe developed for commercial
and/or retail uses undar Section 606D of the
Land Development Ofdinance (June, L980). On November
16, i930, The Hills Development Company submitted
a complete application for site . plan approval
to the Defendant Township's Planning Board, said
site plan including commercial uses. 1f Plaintiff
is successiul in the within action, a Court Order
to «hift the commercial/retail zoning.from the
plannmed unit.dovelopment zone to Plaintiff’'s
property would adverselv affect the progress
of rhe planned unit developmenl proposed by The
Hills DevelopmenL.Company, applications for which
are currentiv pbnding befare the Bedminster Township
Planning Board.
PuQAanph Fa ot Count One of Plaintiff's Com-
plaint declares rhe entire zoning scheme of the
Township of Bedminster to be uncomprehensive
in scope because of the alleged failure to provide
A :

o . L %
for commercial uses necessary to-serve residentially

v o~




‘the Complaint is invalidarion of the entire lLand

pormits Becainster Dowmsbip U reduce tﬁe gquantity
of lands zoned for residential” use fand/or densitied
permitted thereoni «¢» ar alternative to zoning
additional land for cammercial/vetail uses wot:ld
delay or prevent the 'ﬂplemcntatinﬁ'of the develop-
ment currently propased be The Hitls Development

Company.

One form of reliefl requestad in all Counts of

Dévwiopment Ordinance. If Plaintiff is successf{ul
in this case and this remedy is granted, The.
Hills Development Companv would be sﬁﬁstantiallv
delaved and perhaps carrved from pursuing the
ptamned unit developrment, applications for which
are Currvnrjy prading tefore the Bedminster Township
Pianning Board.-

The Hills Developmont dompanv has conducted ex-
tensive market studies to determine the Commercf&!
and service needs of the potential residential
pepitation of Bedminstor Township under the noew
zoning in order to plan for the proper develop- -

- A e o v
ment of the commercial areas within the Planned «

v

> .
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Phis dust recent!ly commenced,

Dovetopment Zone ar-. can assist the Court in
measuring those reeds,

3. The movant's lnéerest is not adequately represen-
ted by the existing parties for trne following reasons:

a. Plaintifi's interss: is in obtaining a Coﬁrt

Order requiring the rezoning of the entire Township
of Bedminster. lh: »ovant's interest 1s in retaining
the current lLand Do elopment Ordinance intact.

b. Although Defendart’'s interest certainly Is in
doefending its present land use scheme, {(the product
of =ny vears of 17-igation}, Defendants have
no pecuniary or other interest in the efficient
and timelv preocessi-g of The Hills Development
Coﬁpnny planned urnic development application
since this proposed development will substantially
chang. the rural chiracter of tho fownship.

4. This Application i< bhoth timely and prompt.
5. As 2 result of the =ovant's promptness in bringfng
this Application, it lesve to intervene is grantad, there will

pe no resultant detav since the ~oriod {or pretrial discovery

6. 1f the movant is granted lTeave Lo intervene in %

the within action. subsequent lizigation will be prevented

.
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wvhich might otherwisce result if Defendant Township of Bedminst

2

is ordered to rezone anv portion of The Hills Development Company

property.

7
/

If permission to intervene is granted to The

Hills Development Company, the within litigation will not be

further complicated and will, in fact, be simplified since

"the movant was an active puarticipant in the rezoning process

which generated the Zoning Ordinance in issue herein.

8. For all of the aforementioned reasons the movant,

¢ should be zrantod permission

The Hills Developrent Company,

Leonard Dobbs v. Township of

to intervene in Ch-

Bedminster

suit as a matter ol right.

1
'
*

o1

S John HY Rerwin

:Sworn to and Subscribed

belfore me this /4 day
O ;5?,u144 . . 1931,
, 7

]

rd 1

2,
4‘?’(/’ .

k4 By ~,
T ke

/

4
Aa “2aﬂgZ£eﬂL,f

VALESKA W. ANOREN
A Botery Public of liow Joroms
maummnm@a@m»awzataa
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BRENER. WALLACK, ROSNER & HILL
1S CHAMBERS STREET
PRINCETON, NEW JERSEY 08540

© (609) 924-0808

ATTORNEYS FOR

SUPERIOR COURT OF

Plaintiff NEW JERSEY
. LAW DIVISION
LEONARD DOBBS SOMERSET COUNTY

) Docket No. L-12502-80
v8.
Defendant

TOWNSHIP OF BEDMINSTER, | CIVIL ACTION
a Municipal Corporation ORDER

This having been opened to the Court on January 30, 1981, by
quner, Wallack; Rosner & Hill (Guliet D. Hirsch, Esq. appearing),
attorneys for The Hills Development Company, in the presence of McCarter &
English (Joseéh Falgiani , Esq. appearing) attorney for Defendant and
Winne, Banta & Rizzi (Joseph F. Basralian, Esq. appearing) attorneys
for Plaintiff, and the Court having considered the moving papers and
arguments of counsel;

WHEREAS, this Court found that The Hills Development Company
has an in£erest in the maintenance of the present zoning scheme of the

Township of Bedminster due to its ownershipof a substantial quantity of

EXHIBIT ¢C




land presently zoned fgr planned unit development and its pending and
future &evelopment applications under the present procedures set forth
in the current land development ordinance;

| | WHEREAS, this Court found that Plaintiff in the within action is
) requesting relief in the form of invalidation of the entire land development

ordinance as well as invalidation of the zoning scheme as it applies

specifically to Plaintiff's property; and

L  WHEREAS, this Court found thetedespte=the—nineitnstndimbipbration
irmthieirelineliid-bneuretormrerrebomp any-r—pretdecerser=(Eivemidroancbeanc
Losposasiony—rerivelyliligased—the vadiditymotet hempreviovsmiand=develep-
Debln okl iianobemti-epive~Townehip=ot-i e drinsrerarhd c e oblans-termirrted=—in
a=Gourt=OT e T Te I TN g mrsrer—2pp Ui ntrd=hy—the—Court~bompasiicipaive—in
ARl QAL St~ EOaabintl Louis ing - the—Redminrtrr-Townohipdand-Developnons
Qdinaneewho~briaguit.diot o conplianc e—withetireNeow—jrrser~tonseitration=and
Srrre=imw, that The Hills Development Company was adequately represented

by the Township of-Bedminstef in the within litigation challenging the
validity of the entire zoning scheme of Bedminster Township,

NOW, THEREFORE, on this e ML'day of PP ol , 1981, it is
ORDERED thét The Hills Development Company's Motion to intervene

in the within action is hereby denied, but the applicant is hereby granted

leave to participate as amicus curiae in this suit.

N , ‘:(’,.7 77

A R A P s
Wilfred P, Diana, J.S.C.




