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May 11, 1981

Ms. Elizabeth McLaughlin
Clerk of the Appellate Division
State House
Trenton, New Jersey 08625

Re: Dobbs vs. Town of Bedminster,
Law Division Docket No. L-12502-80

Dear Ms. McLaughlin:

Enclosed for filing please find original and four copies
of Motion for Leave to Appeal, and Brief & Appendix in support
thereof. Please charge the fee to our account.

By copy of this letter, I am informing both the Court
below and all counsel of the within application.

Very truly yours.
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Enc.

cc

Raymond R. Wiss

"McCarter & English, Esqs. (2 copies)
Brener, V7allack, Rosner & Hill, Esqs. (2 copies)
Vogel & Chait, Esqs. (2 copies)
Honorable Michael R. Imbriani
Honorable Wilfred P. Diana
Clerk of the Superior Court, Law Division:

(Please charge the fee to our account).
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TO THE PRESIDING JUDGE AND JUDGES OF SUCH
PART OF THE SUPERIOR COURT OF NEW JERSEY,
APPELLATE DIVISION, AS THE WITHIN MATTER
MAY BE ASSIGNED FOR DETERMINATION.

PLEASE TAKE NOTICE, that the plaintiff, Leonard Dobbs,

by way of Motion for Leave to Appeal, pursuant to R. 2:2-4,

respectfully requests that the Appellate Division consider

the following issues:

a) The propriety of the Order of the Superior
Court of New Jersey, Law Division,
Somerset County, entered on April 27,
1981 permitting intervention by Robert
Henderson, Diane Henderson and Henry E.
Engelbrecnt in the within matter; and

b) The consolidation of the issues raised by the
within motion with those raised in an appeal
presently pending before the Appellate Division,
Docket No. A-2900-80T1, and arising out of the
instant case, by which a certain motion to in-
tervene filed by the Hills Development Company
was denied.

Plaintiff respectfully relies upon the legal argument

hereinafter set forth in support of this motion.

Respectfully submitted,

WINNE, BANTA & RIZZI
Attorneys for Plaintiff

Leonard Dobbs

oseph L. Basralian
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PROCEDURAL HISTORY

This matter comes before the Court by way of Motion

for Leave to Appeal filed on behalf of the plaintiff, Leonard

Dobbs.

The within action was instituted by Complaint in

Lieu of Prerogative Writ challenging the validity of the zoning

ordinance of the defendant, Township of Bedminster, generally,

and as applied to property as to which plaintiff is the contract

purchaser. (Pa1). An Answer was filed by the defendant, Township

(Pa14), and a Motion for Intervention was subsequently filed by

Hills Development Company (Pa21) as successor to a corporation

(Allen-Deane) which had succeeded in a prior challenge to the

zoning ordinance of the defendant-municipality. Hills' Motion was

denied by the court by Order dated March 2, 1981. (Pa 43). Hills

has appealed to this court from the above determination. (Pa45).

On March 9, 1981, one day prior to a scheduled pre-trial

conference, a Motion for intervention, was filed on behalf of

Robert Henderson, Diane Henderson, Attilio Pillon and Henry E.

Engelbrecht. (Pa49). This Motion was heard by the Hon. Michael R.

Imbriani on April 3, 1981 (Pa83), and intervention was granted

as to the defendant-intervenors, Robert Henderson, Diane Henderson

and Henry E. Engelbrecht, by Order dated April 27, 1981. (Pa120).

That same Order denied intervention as to Attilio Pillon.

This application has been filed seeking (i) a review of

- 2 -
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the Order permitting intervention in the litigation presently

pending below, and (ii) consolidation of this action with the

matter presently pending before the Appellate Division and

bearing Docket No. A-2900-80T1, the appeal of Hills Development

Company from the Order denying its Motion for Intervention in the

within action.

- 3 -



O
STATEMENT OF FACTS

The issues before the Court arise in the context of

a prerogative writ action instituted by the plaintiff, Leonard

Dobbs, challenging the validity of the zoning ordinance of

the Township of Bedminster, both generally, and as applied to

a certain tract of land as to which plaintiff is the contract

purchaser. (Pa1). In this action, plaintiff seeks to have the

property rezoned as a regional and commercial development District

The relief sought sub judice is premised upon numerous violations

by the defendant municipality of the requirements of the Munici-

pal Land Use Law, N.J.S. 40:55D-2(a), violations manifested

principally in defendant's Master Plan and zoning ordinance.

Within the framework of this litigation, and as set

forth in the Statement of Procedural History, Hills Development

Company sought permission to intervene before the trial court.

(Pa21). Hills is the successor to a certain corporation, Allen-

Deane, which has successfully challenged the zoning scheme of

the Township of Bedminster in a prior action. See, Allan-Deane

Corporation et al. v. Township of Bedminster et al., 121 N.J.

Super. 288 (App. Div. 1973), cause remanded, 63 N.J., 591 (1973).

The application by Hills for intervention was denied

(Pa43), and an appeal from such denial is presently pending

before the Appellate Division. (Pa45). As developed infra, it is

submitted that consolidation of the issues raised by the within

application with those raised on the appeal filed by Hills, will

- 4 _
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promote justice, expediency and economy of litigation, and

is consistent with the underlying philosophy of the "entire

controversy" or "one action" rule. See. R. 4:27-1.

Regarding the intervention of Robert Henderson,

Diane Henderson and Henry E. Engelbrecht, it is noted that

such parties are landowners residing within two-hundred

(200) feet of the property under contract to plaintiff.

(Pa57; 64; 76). While the factual circumstances of these inter-

venors are distinguishable from that of Hills, it is submitted

that both applications involve essentially common issues of law

and fact which warrant resolution within the context of a

single appellate proceeding.

- 5 -
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POINT I

APPLICANTS HAVE FAILED TO MEET THE
MINIMUM PREREQUISITES FOR INTERVEN-
VENTION AS OF RIGHT PURSUANT TO R.
4:33-1. ACCORDINGLY, THE DECISION
OF THE TRIAL COURT GRANTING INTER-
VENTION MUST BE REVERSED.

Applicants move to intervene as of right pursuant to R,

4:33-1, which states:

"Upon timely application anyone shall be
permitted to intervene in an action if
the applicant claims an interest relating
to the property or transaction which is
the subject of the action and he is so
situated that the disposition of the
action may as a practical matter impair
or impede his ability to protect that
interest, unless the applicant's inter-
est is adequately represented by exist-
ing parties." (Emphasis supplied.)

This Rule, which was adopted verbatim from Fed. R. Civ. P.

24(a), Pressler, Current N.J. Court Rules, Comment R. 4:33-1,

prescribes four prerequisites to intervention as of right:

(i) An interest relating to the property
or transaction which is the subject of
the action;

(ii) Situation so that disposition of
the action may as a practical matter
impair or impede the applicant's
ability to protect the interest;

(iii) Inadequate representation of
the applicant's interest by existing
parties; and

(iv) Timeliness of the application.

Vicendese v. J-Fat, Inc., 160 N.J. Super. 373 (Ch. Div. 1978)

- 6 -



The Rule is so written and applied that the existence of adequate

representation defeats intervention as of right even where the

first two conditions above have been met.

The ability of an applicant to fulfill the above

prerequisites for intervention is the standard by which any

motion for intervention must be measured. It is submitted

however, that the court below failed to apply this test and

mistakenly premised its ruling upon a premature judgment on the

merits of the exhaustion issue and upon the apparent absence

of prejudice to plaintiff. As detailed below, applicants

- 7 -

While plaintiff acknowledges that the exhaustion issue will
require resolution at some future point within the context of the
pending litigation, it submits that the trial judge permitted
considerations applicable to the question of exhaustion to unduly
influence his decision on the intervention motion. On the merits
of the exhaustion question, plaintiff refers to the opinion of
our Supreme Court in Avant v. Clifford, 67 N.J. 496 (1975), which
firmly establishes, as a minimum requirement of due process of
law, plaintiff's right, in an administrative context, to a
hearing before an "impartial and detached" tribunal. 67 N.J. at
523. This holding was premised, in large part, upon the prior
decision of the United States' Supreme Court in Morrissey v.
Brewer, 408 U.S. 771, 92 S.Ct. 2593, 33 L. Ed. 2d 484 (1972),
which affirms the fact that fundamental constitutional
rights (such as the property rights here asserted by plaintiff)
may not be cast aside and disregarded merely because of the
availability of appellate review which may ultimately
provide redress for the prejudice and damage occasioned in
the first instance.

In this regard, our appellate courts in Ferrari v. Melleby, 134
N.J. Super 583 (App. Div. 1975) and Nero v. Bd. of Chosen
Freeholders, Camden Cty., 144 N.J. Super. 313 (App. Div. 1976),
have reasoned that an exhaustion of all administrative or statutory
remedies is not a precondition to review in the first instance of
the impartiality and fairness of the administrative tribunal.

"...we have determined that justice
and administrative due process man-
date the granting of relief before
the hearing is held so as to avoid



fail to meet the "interest" requirement of the Rule, and, in

any case, any interest which they may claim is being adequately

represented by the defendant municipality.

Plaintiff submits that the court below was unduly

concerned with these tangential questions and,' as a result,

failed to adequately address the requirements of R. 4:33-1. As

argued infra, the thrust of applicants' arguments, as taken from

their affidavits in support of the Motion to Intervene (Pa57; 64;

76), is the failure of plaintiff to exhaust administrative

remedies, a position which is fully and adequately represented by

the Township of Bedminster in this action.

- 8 -

Footnote continued from previous page

the needless expenditure of every-
one's time and expense in holding
the hearing and, if found guilty,
an appeal to the Civil Service
Commission and, thereafter, an ap-
peal to the courts." 134 N.J. Super,
at 586-587.

While the context of the above decision was different than
at bar, it is urged that the "rule of law" is equally applicable,
and that plaintiff was entitled to institute the within action
in the Superior Court in light of the conduct of the defendant
municipality to date. [Reference is made to section B-2 of
the Master Plan of the Township of Bedminster (Pa140) where
the Town has specifically rejected the type of use being advanced
by plaintiff as being "incompatable" with local "philosphies."
Accordingly, any attempt by plaintiff to seek redress through
local administrative procedures would result in a "needless
expenditure of everyone's time and expense" within the meaning
of Ferrari v. Melleby.j

More importantly, however, these considerations are properly
reserved for a motion to dismiss the complaint or a motion to
strike separate defenses within the framework of the pending
action, and should not be permitted to "cloud" a resolution of
the intervention issue.



o
A. Applicants have no interest in the property or

transaction which is the subject of the present suit. Applicants'

interests in the pending action, if any, are purely collateral

to the issues presented at bar.

Plaintiff seeks judgment that the current zoning

ordinance applicable to plaintiff's property constitutes an

improper and unlawful exercise of the police power and a depri-

vation of property without just compensation or due process

of law. Applicants' concerns about the effect of a judgment

in plaintiff's favor may be the practical concerns of adjacent

property owners, but those concerns are not relevant to the legal

issues raised by plaintiff. Were plaintiff seeking subdivision or

variance approval, pursuant to N.J.S. 40:55D-l et seq., applicants

might then have a statutory right to be heard in opposition to

such approval. Plaintiff, however, is seeking adjudication of the

legality of the zoning scheme as awhole. The collateral impact

of the Court's decision upon adjacent property owners does not

constitute an "interest11 within the meaning of R.4:33-1. Appli-

cants have no claim and can make no claim to an interest in the

property as to which plaintiff is a contract purchaser.

Plaintiff's challenges to the zoning ordinance of

the municipality are made strictly in the context of the alleged

improper zoning of the aforementioned property. The fact that

plaintiff must challenge the zoning ordinance of the municipality

because of its impact on a particular piece of property in

- 9 -
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which plaintiff has an interest does not afford applicants,

or any other property owner in the municipality, a sufficient

interest within the meaning of R. 4:33-1 to entitle them to

become defendants in this action. Such logic would "open the

floodgates" and permit residents of a municipality to become

parties to any litigation in which a zoning ordinance was

challenged. See, Fred Harvey, Inc. v. Mooney, 526 F.2d 608

(7th Cir. 1975), where, in the context of a diversity suit

brought by a restaurant lessee seeking the invalidation of

a petition filed by local residents to prohibit the lessee

from selling alcoholic beverages, the court held that no re-

sident of the adjoining "dry area" had any interest relat-

ing to the status of the restaurant tract and thus had no right

to intervene in the suit.

The second requirement, that of the ability of appli-

cants to protect their interest, is necessarily related to

the first requirement, previously discussed. Vicendese v. J -

Fat, Inc. , at 379. Where, as here, applicants do not meet the

threshhold requirement of having an "interest" in the property

which is subject of the action, consideration of the second

criteria is not necessary.

B« Applicants1 interests are purely collateral

to the subject matter at bar; assuming, arguendo, the existence

of rights in applicants, those interests are adequately represented

- 10 -



o
by the existing defendant, the Township of Bedminster.

The most telling argument against intervention by

applicants is that any interest which they arguably could

claim is adequately represented by the Township of Bedminster.

As noted previously, applicants have no interest in the property,

specifically described in plaintiff's Complaint. Applicants'

interest is in preserving the present zoning of the municipality

which interest is insufficient to permit intervention of these

applicants under R.4:33-1. This is an interest which the Township

of Bedminster is presently representing in this litigation, and

has represented throughout the municipal (administrative) hearings

below.

A classic situation in which Courts have determined

that the interest of an applicant for intervention was adequately

represented by exisiting parties is the case of an existing

party's (and especially a governmental body's) obligation under

law to represent the interests of a prospective intervenor. See

7A Wright & Miller, Federal Practice and Procedure, §1909 at

p. 524:

"...If there is a party charged by law
with representing his interest, then a
compelling showing should be required
to demonstrate why his representation
is not adequate."

Analogously, see British Airways Bd. v. Port Authority

of New York & New Jersey, 71 F.R.D. 583, 584-85 (S.D.N.Y. 1976),

- 11 -



o
wherein the Court denied intervention to various towns, villages,

community groups, environmental organizations, and residents

located near John F. Kennedy International Airport in an action

brought by a foreign airline against the Port Authority seeking

injunctive relief from the Authority's order prohibiting supersonic

transports from operating at the airport. In so holding, the

Court noted significantly as follows:

"The applicants for intervention stumble
on the third prong of the Rule 24(a)(2)
test, however, for there is no reason to

- presume that the Port Authority will not
vigorously and conscientiously defend the
action which has been brought against it.
Whether or not representation of an in-
terventor's interest by existing parties
is to be considered inadequate hinges
upon whether there has been a showing of
(1) collusion; (2) adversity of interest?
(3) possible nonfeasance; or (4) incompe-
tence. United States v. International
Business Machines Corp., 62 F.R.D. 530,
538 (S.D.N.Y. 1974). No such showing has
been made here."

Likewise, such showing has neither been made nor advanced by

applicants in the matter sub judice. Similarly, the Court in

Deltona Corporation v. U.S., 14 E.R.C. 1810, 1812 (Ct. of Claims

1980), in denying intervention to an environmental group on the

ground that the interventor's interest was adequately represented

by an existing party, noted as follows:

"...we are reluctant to entertain a presumption
other than that the United States, through the
Department of Justice, adequately represents the
interests of the United States, which in this
suit are aligned with the interest applicants
assert. See Alfred v. Frizzell, 536 F. 2d 1332,
1334. Wright and Miller, Section 1905."

- 12 -
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A review of the stenographic transcript of oral argument

below (Pa83) reveals that the essence of applicants' positions

at bar is the alleged failure of plaintiff to exhaust administra-

tive remedies. This fact is also evidenced by the proposed

form of Answer (Pa52) submitted by applicants.

While the exhaustion issue will no doubt be addressed

in the context of the subject litigation (see argument at Pb7,

F.N. 1), this question is raised by the defendant, Township of

Bedminster, in both its Answer (Pa24) and its Pre-Trial Memorandum

(Pa122), and there is no indication or question that defendant-

municipality's able counsel will thoroughly address this issue.

The mere existence of this issue does not present a sufficient

basis for permitting intervention, especially where, as here, the

rights of all interested persons are adequately represented by

existing parties to the litigation.

As noted by Judge Diana in denying the Motion to

Intervene filed by the Hills Development Company,

"I'm not going to allow any intervention.
It further complicates what is already a
complicated case. I will permit Hills
Development to file an amicus curiae
brief so that if there are issues that
they want to raise, legal questions that
they want to present to the Court, they
may do so. But I am not adding that party.
I see no basis to do it in this case. It
suggests that the Township can't protect
its own ordinance. It's not true. You may
not have all the greatest confidence in
them, but the Township's duty is to pro-
tect its ordinances in the litigation,

- 13 -



O
and I expect they intend to do so.
They have come a long way, and I see no
basis for intervention, putting another
party in the case, further experts,
further discovery. The Plaintiff's
action to protect its own land, not your
land, not Hill's land, its own land.
Defendant's Township's concern is to
protect the zoning ordinance as it has
zoned the Plaintiff's land. That's what
the case is about, -and that's all I'm
going to hear when this case gets
reached." (Pa37-10 to 38-6).

For all of the foregoing reasons, applicants should

not be designated as defendants in the pending litigation. If

applicants have anything to contribute (other than protection

of their self-interest), then their appropriate role would be as

a friend of the Court. See Judge Wyzanski's comments in Crosby

Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc., 51 F.

Supp. 972, 973 (D. Mass. 1943), cited with approval in British

Airways, supra, at 585:

"It is easy enough to see what are
the arguments against intervention
where, as here, the intervenor merely
underlines issues of law already raised
by the primary parties. Additional
parties always take additional time.
Even if they have no witnesses of their
own, they are the source of additional
questions, objections, briefs, arguments,
motions and the like which tend to
make the proceedings a Donnybrook fair.
Where he presents no new questions, a
third party can contribute usually most
effectively and always most expeditiously
by a brief amicus curiae and not by
intervention."

See also, Deltona, supra, at 1802:

- 14 -



« to the extent applicants may have
an'interest in the question before the
court, it may be best advanced, as the
trial judge determined, by amicus curiae
status."

4-HA aooroach taken by Judge Diana with respect to
This was tne <*ft"-

similar 2and more timely application to intervene by the

Hills Development Company earlier this year.

- 15 -

The only apparent distinction between the papers filed by
the present applicants for intervention and the papers filed by
The Hills Development Company relate to the present applicants'
proximity to the property as to which plaintiff Dobbs is a
contract purchaser. While this might superficially appear to give
such applicants a "greater" interest, it is not an interest
withing the meaning of R. 4:33-1. See discussion supra. More
importantly, this distinction in no way affects the compell-
ing argument - and the rationale underlying Judge Dianafs denial
of The Hills Development Company's application for intervention -
that any arguable interest which applicants may claim is adequately
protected by defendant municipality. Defendant municipality has
vigorously raised the defense of failure to exhaust administrative
remedies. Absent the factors recited in British Airways, supra,
any arguable interest of the present applicants is fully and
adequately represented by defendant municipality. This is not an
appliation for a variance or any other type of administrative
proceeding. Rather it is a clear challenge to the validity of
defendant municipality's zoning ordinance and master plan. As
such, the present applicants' interests are dubious and, in any
case are fully represented by defendant, Township of Bedminster.



o
POINT II

APPLICANTS' ALTERNATIVE REQUEST FOR
PERMISSIVE INTERVENTION PURSUANT TO
R. 4:33-2 IS WITHOUT SUBSTANCE AND
SHOULD BE DENIED.

Alternatively, applicants had sought permissive

intervention pursuant to R. 4:33-2, which Rule provides in

pertinent part as follows:

"Upon timely application anyone may
be permitted to intervene in an action
if his claim or defense and the main
action have a question of law or fact in
common...In exercising its discretion
the court shall consider whether the
intervention will unduly delay or
prejudice the adjudication of the rights
of the original parties."

In order for the Court to consider an application

for permissive intervention, the applicant must have a claim

or defense sharing a common question of law or fact within

the main action. Applicant's have no claim against plaintiff

Dobbs, nor indeed are they in a position to assert any defense to

plaintiff's action. Plaintiff's action is an action in lieu of

prerogative writ seeking certain relief against defendant munici-

pality; it seeks no relief against any private parties. R. 4:33-2

is directed principally to the situation of parallel or related,

litigations or potential litigations involving claims or defenses

which have common questions of law or fact. This is clearly

not such a case.

- 16 -



Applicants' concerns therefore do not implicate questions

of law or fact in common with the litigation commenced by plain-

tiff Dobbs against defendant municipality. The position taken

by the applicants can be fairly characterized as a desire to

lend support to the legal defense which defendant municipality

has already raised. As discussed in Point Ir the proper role,

if any, to be served by applicants is in the capacity of amicus

curiae.

Finally, since R. 4:33-2 provides for intervention

only within the discretion of the court, there are compelling

reasons why intervention should not be permitted at this point.

Intervention by these applicants at this point would fragment

the issues presented, would jeopardize the orderly process

of the matter and would necessarily and unduly delay resolution

of this action.
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POINT III

THE ISSUES RAISED BY THE WITHIN MOTION
FOR LEAVE TO APPEAL SHOULD BE CONSOLI-
DATED WITH THOSE BEFORE THE COURT IN A
RELATED APPEAL FILED BY AN ADDTIONAL
APPLICANT FOR INTERVENTION.

By Notice of Appeal dated March 11, 1981, The Hills

Development Company has appealed to the Superior Court of New

Jersey, Appellate Division, from the March 2, 1981 ruling of

the Law Division, denying Hills the right to intervene in the

instant litigation. (Pa45). This appeal has been assigned

appellate docket number, A-2900-80T1.

While our Rules contain no express provision relating

to the consolidation of matters on appeal, it is submitted that

the philosophy underlying R. 4:38-1 (a) - consolidation of

actions in the Superior Court - and that of R. 4:27-1, the

"one action rule," warrants the granting of the Motion to consoli-

date at bar. Specifically, the applicants for intervention

have each raised issues concerning their entitlement to par-

ticipate as defendants in the pending litigation. While R. 4:33-1

requires an independent evaluation of the rights of each applicant,

it is submitted that there are several overriding issues which

predominate as to both applications.

In addressing the intervention question, this Court

will necessarily decide not only the right of the several appli-

cants to intervene, but will shape the nature of the proceedings

- 18 -



CONCLUSION

For the foregoing reasons, it is respectfully submitted

that the Motion of the plaintiff, Leonard Dobbs, for leave to

appeal from the Order permitting intervention as to Robert R.

Henderson, Diane M. Henderson and Henry E. Engelbrecht, should be

granted; and that, the within matter should be consolidated with

the appeal of the Hills Development Company, Docket No. A-2900-80T1

Respectfully submitted,

WINNE, BANTA & RIZZI
Attorneys for Plaintiff

Leonard Dobbs

By s^*m<. 4 A, / { / C
Joseph L. Basralian
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Filed November 5, 1980

WINNE, BANTA, RIZZ! & HARRINGTON
25 EAST SALEM STREET

HACKENSACK. NEW JERSEY O76O2

(2O1> A87-38OO

ATTORNEYS FOR P l a i n t i f f SUPERIOR COURT OF NEW JERSEY
LAW DIVISION:SOMERSET COUNTY

LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant.

V Docket No.

CIVIL ACTION

COMPLAINT IN LIEU
OF PREROGATIVE WRIT

Plaintiff LEONARD DOBBS, residing at 111 Central

Avenue, Lawrence, New York, by way of Complaint against the

defendant, says:

FIRST COUNT

1. Plaintiff Dobbs is the contract purchaser of a tract

of land consisting of approximately 200 acres located on River

Road in the defendant TOWNSHIP OF BEDMINSTER, which tract is

located to the immediate west of the junction of River Road and

Routes Nos. 202-206 in said township.
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2. Defendant township is a municipal corporation or-

ganized and existing under the laws of the State of New Jersey

and is a developing municipality within the meaning of the

decisional law of the State of New Jersey.

3. Pursuant to an Order of the Superior Court of New

Jersey, Law Division, Somerset County, in the action bearing

Docket Nos. L-36896-70 P.W. and L-23061-71 P.W., entitled

"Allan-Deane Corporation, et al. v. The Township of Bedminster,

et al.w, defendant township has recently undertaken to formulate

and adopt a revised zoning and land use ordinance, entitled

"THE LAND DEVELOPMENT ORDINANCE OF THE TOWNSHIP OF BEDMINSTER"

[hereinafter Mzoning ordinance1*] for the purported purpose of

[ regulating and limiting the use and development of land within

its boundaries and to effect certain rezoning of the lands

consisting of the so-called corridor of land to the immediate

east of Routes Nos. 202-206 within the defendant township so as

to provide for an appropriate variety and choice of low and

moderate income housing as required by said Order of the Court.

4. As the result of the aforesaid rezoning and the

increased residential development to be permitted by it, the

total population of defendant township will necessarily undergo

an increase in the immediate future.

5. The area occupied by defendant township contains a

number of major arteries of traffic, including interstate and

state highways, which not only will result in an increase in the
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population of defendant township but also will significantly

affect the character, orientation and economic perspective of

defendant township.

6. The true developing corridor of land within the defen-

dant township consists of the areas both to the east and west of

Route Nos. 202-206 and has been designated as such in the Somerset

County Master Plan and the New York Regional Plan, and there is

evidence of a further developing corridor of land on both sides

of Interstate-78 both to the east and west of Interstate-287,

7. The increased employment and economic growth which

will result from development of the aforesaid corridors must be

responded to by the defendant township by provision for increased

services.

8. Plaintiff has requested that the defendant township

give consideration to the provision for a regional retail and

commercial development district or districts within .said township,

said district or districts to be located in the area of the

tract of land for which plaintiff is the contract purchaser,

because such land, by virtue of its proximity to the aforesaid

major arteries of traffic, is ideally situated above all other

tracts within the defendant township for such uses.

9* Defendant has failed to respond in any manner to such

request by plaintiff, has not rezoned the tract of land for

which plaintiff is the contract purchaser and has left said

tract in a R-3 Residential zone.
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10. Further attempts by plaintiff to effect a rezoning of

the tract of land in question through resort to administrative

remedies would be futile in light.of the opposition which

defendant has made known to the particular uses and zoning

changes proposed by plaintiff.

11.- The uses and zoning changes proposed by plaintiff as

aforesaid are designed to meet not only the current needs of

nearby areas in and about defendant township which have been

developed, but also the future needs of other nearby areas

within defendant township which will be developed pursuant to

the zoning ordinance adopted by defendant.

12. The increase in population caused by the development

authorized by defendant township in its zoning ordinance and by

the presence of the major arteries of traffic described herein-

above will further result in a commensurate increase and expan-

sion in the needs of such population for ancillary uses and

services such as those proposed by plaintiff.

13. The uses and zoning changes proposed by plaintiff as

aforesaid would be for' the public benefit and would serve the

general welfare of the defendant township.

14. The zoning ordinance recently adopted by defendant

township fails to enact a comprehensive zoning scheme, as it

rezones only a small percentage of the total area of the

defendant township, and fails to provide for the variety of

retail, commercial and other uses which are necessary to serve

the uses mandated by the rezoning effected by defendant.
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11 (a) Confining business activities
to the provision of" retail goods
and personal services essential
to support nearby residential
facilities; and the. exclusion of

. any enterprises which export "
product, services, or administra-
tion beyond the local residential
trading areas."

4. Section 405(A) of the zoning ordinance adopted by

defendant township, in applying the aforesaid principles by

permitting retail and service activities of only a local nature

in districts designated as Village Neighborhood districts (which

districts occupy only a small area within defendant township),

also contravenes the requirements of the Municipal Land Use Law.

5. The master plan and zoning ordinance adopted by

defendant township have failed to ensure that land development

within defendant township will not conflict with the development

and general welfare of neighboring municipalities, the county

within which defendant township is located, and the State

as a whole, as mandated by the Municipal Land Use Law, N.J.S.A.

40:55D-2(d).

6. The master plan and zoning ordinance adopted by

defendant township have further failed to provide sufficient

space in appropriate locations for a variety of, among other

things, commercial and retail districts in order to meet the

needs of defendant's present and prospective population, of the

residents of the region in which defendant township is located,

and of the citizens of the State as a whole, as mandated by the

Municipal Land Use Law, N.J.S.A. 40:55D-2(g).
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7. The master plan and zoning ordinance adopted by

defendant township have further failed to encourage the proper

coordination of various public and private activities and the

efficient use of land, as mandated by the Municipal Land Use

Law, N.J.S.A. 40:55D~2(m).

8. The master plan and zoning ordinance adopted .by

defendant township are, in other material respects, inconsistent

with and in violation of the provisions of the Municipal Land

Use Law, N.J.S.A. 40:55D-1 et seq.

9. By seeking to contain business and commercial activi-

ties within their present territorial boundaries, the master

plan and zoning ordinance of the defendant township constitute

an illegal and improper zoning scheme.

10. As the result of the foregoing deficiencies and

shortcomings, the master plan and zoning ordinance of the

defendant township are inconsistent with and contrary to the

purposes and intent of the Municipal Land Use Law, N.J.S.A.

40:55D-1 et seq.

11. Also, as a result of the foregoing, the master plan

and zoning ordinance of the defendant township are inconsistent

with and contrary to the purposes and intent of the Master Plan

of the County of Somerset.

WHEREFORE, plaintiff demands judgment against defend-

ant:

A) Declaring the master plan and zoning ordinance

of the defendant township invalid;
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B) Compelling a rezoning of the tract of land for

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys' fees herein;

D) Granting the plaintiff such further relief as

the Court deems just and proper.

THIRD COUNT '

1. Plaintiff repeats and realleges all of the allegations

contained in the First and Second Counts and incorporates same

herein by reference.

2. As a developing municipality, defendant township has

the obligation not only to make possible an appropriate variety

and choice of housing, but also to make possible, within its

boundaries, an adequate and broad variety of facilities which

would serve the needs of defendant's present and prospective

population and that of its immediate region.

3. The zoning ordinance adopted by defendant township

fails to comply with the foregoing obligation and is, as a

result, invalid.

WHEREFORE, plaintiff demands judgment against defen-

dant:

A) Declaring the zoning ordinance adopted by

defendant township invalid;

B) Compelling a rezoning of the tract of land for
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which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and .

attorneys1 fees herein;

D) Granting the plaintiff such further relief as

the Court deems just and proper. -

FOURTH COUNT , .

1. Plaintiff repeats and realleges all of the allegations

contained in the First, Second and Third Counts and incorporates

same herein by reference.

2. Under the provisions of the zoning ordinance adopted

by defendant township, the tract of land for which plaintiff is

a contract purchaser is zoned exclusively for residential

purposes.

3. Said tract lies in the immediate vicinity of major

traffic arteries and public thoroughfares, and its highest and

best suited use is for regional retail and commercial purposes.

4. The present classification of plaintiff's property,

prohibiting its use for regional, retail and commercial purposes,

is arbitrary and unreasonable in that it bears no reasonable

relation to the public health, safety and welfare of the

defendant township and its inhabitants.

5. For the reasons set forth hereinabove, said zoning

ordinance, as applied to plaintiff's property, constitutes an

improper and unlawful exercise of the police power delegated to
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the defendant township, depriving plaintiff of his property

without just compensation or due process of law, and the said

zoning ordinance is unconstitutional, null and void. .

WHEREFORE, plaintiff demands judgment against defen-

dant: ! ;

A) Declaring the zoning ordinance adopted by • •

defendant invalid; ..

B) Compelling a rezoning of the tract of land for

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys' fees herein;

D) Granting the plaintiff such further relief as

the Court deems just and proper•

FIFTH COUNT

1. Plaintiff repeats and realleges all of the allegations

contained in the First, Second, Third and Fourth Counts and

incorporates same herein by reference.

2. The proximity of plaintiff's property to major traffic

arteries and public thoroughfares renders it impossible to

utilize said property for residential purposes as said property

is presently zoned, because residential development near such

traffic arteries and public thoroughfares is economically

impractical, especially given the lot area required by the
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zoning ordinance adopted by defendant for the district in which

plaintiff's property is located.

3. Such residential development is rendered further

impracticable by virtue of the fact that soil conditions on

plaintiff's property would require either the use of off-site

sewerage treatment, which type of treatment is not possible for

the residential development which would be required under the '.-.

present zoning of plaintiff's property, or economically im-

practical on-site sewerage disposal systems.

4. As a direct result, the operation of a zoning ordinance

adopted by defendant has so restricted the use of plaintiff's

property and reduced its value so as to render said property

unsuitable for any economically beneficial purpose, which

constitutes a de facto confiscation of said property*

5. For the reasons set forth hereinabove, said zoning

ordinance is unconstitutional, null and void in that it deprives

plaintiff of the lawful use of his property without just compen-

sation or due process of law.

WHEREFORE, plaintiff demands judgment against defen-

dant:

A) Declaring the zoning ordinance adopted by

defendant invalid;

B) Compelling a rezoning of the tract of land for

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys* fees herein;
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D) Granting the plaintiff such further relief as

the Court deems just and proper.

WINNE, BANTA, RIZ2I & HARRINGTON
Attorneys for Plaintiff

Datedr November 3, 1980

fly
sefph L\ Basralian
/
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Filed February 13, 1981

McCarter & English
ij 550 Broad Street
Newark, New Jersey 07102
(201) 622-4444
Attorneys for Defendant

LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER, a
municipal corporation,

Defendant.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: SOMERSET COUNTY
DOCKET NO. L-12502-80

Civil Action

ANSWER

;; Defendant, the Township of Bedminster, a municipal

•• corporation of the State of New Jersey, answering the Complaint,

IS says:

AS TO THE FIRST COUNT
i •

>: 1. Defendant does not have knowledge sufficient to form 1
i' i
i ; :

i[a belief as to the truth of the allegation of plaintiff's contract

!' to purchase the property in question and demands production and

Ij proof of its contract.

i| • 2. Defendant admits it is a municipal corporation; the

other allegations of paragraph 2 are legal in nature, and defendant

neither admits nor denies same, leaving plaintiff to his proof.

3. Defendant admits the existence and pendency of an

action entitled "Allan-Deane Corporation, et al. v. the Township
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I of Bedminster, et al.,11 bearing Docket Nos. L-36896-70 P.W. and :

L-28061-71 P.W.; the existence and entry of various orders, '

opinions, and judgments therein; and that it has adopted a revised

Land Development Ordinance purusant to and at the direction of the

orders of Judge Leahy in said action; and as to the terms and •

provisions of said orders, opinions, judgments and Land Development

Ordinance, demands production and proof from the plaintiff. I

Except as herein admitted, the allegations of paragraph 3 are ;
i

denied.

4. Defendant admits that its population will increase

in the future, and denies the balance of the planning allegations

of said paragraph and leaves plaintiff to his proofs.

5. Defendant admits that there are highways in the

!j Township of Bedminster, as to the legal and planning results

:i thereof leaves plaintiff to his proof, and denies the remaining

allegations of paragraph 5.

6. The allegations of paragraph 6 are denied.

i 7. The allegations of paragraph 7 are in the nature of

legal and planning allegations; defendant leaves plaintiff to his

I proofs. Defendant denies that it is under any duty to rezone or

| take any special action with respect to plaintiff's property as a

result of the court-ordered rezoning or any other reason.

8. Defendant denies that plaintiff has made any request

of the Township with respect to its proposed regional retail and

commercial shopping center other than a request to the Planning

Master George Raymond, appointed as the expert planning master by !

| Judge Leahy in an Order dated February 22, 1980; defendant denies ]
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{! cited, supra.

15. Answering paragraph 15, defendant states that the

allegations thereof are legal and planning conclusions; denies

such of the allegations as are factual in nature; and leaves

plaintiff to his proofs. ;

16.- The allegations of paragraph 16 are denied. =

AS TO THE SECOND COUNT :

1. Defendant repeats its answers to the First Count. •

2. The allegations of paragraph 2 are denied.

3. Defendant admits the existence of a Master Plan '

i adopted in 1977 by Bedminster Township; states that major portions

of the Master Plan are inconsistent with and were expressly or ;

impliedly invalidated by Judge Leahy in his rulings, opinions,

I' orders and judgments in the Allan-Deane litigation, in which he !

jj exercized exclusive jurisdiction of and supervision over the
ji
jj planning and zoning of land use in Bedminster Township. The

!| portions of the said Master Plan quoted by plaintiff in •
i

I paragraph 3 of the Second Count of the Complaint are not relevant
i :

!• to or binding on the opinions, orders, rulings and judgments of
I!

i! Judge Leahy in the Allan-Deane litigation or to the Land ;

j! Development Ordinance enacted under his supervision and at his ;

direction. As to the terms and provisions of said Master Plan,

even if relevant, defendant leaves plaintiff to his proofs. '••

4. Answering paragraph 4, defendant denies that

Section 405(A) of the Land Development Ordinance applies any

jj principles quoted in paragraph 3 of the complaint by plaintiff; :
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that plaintiff has exhausted, or indeed even attempted to invoke, '

the administrative procedures and remedies available to him with ;

respect to the land use planning process of defendant Township. '

The remaining allegations are denied.

9. Defendant admits that it has not rezoned the land for

which plaintiff is allegedly the contract purchaser; that said land

is in a R-3 residential zone under the Land Development Ordinance;

and defendant denies the remaining allegations of paragraph 9.

10. The allegations of paragraph 10 are denied, and

defendant states that plaintiff has failed and refused to resort
j

to the administrative remedies available to him. ;

11. The allegations of paragraph 11 are denied. i

12. Defendant admits that in general an increase in pop-

ulation will result in some increase in the needs of said popula-

tion for services. Defendant denies that the proposed regional •

commercial shopping center is responsive to the needs of the future

increase in population of the Township. Defendant denies that it :

is under any obligation to meet any increase in needs by zoning '.

plaintiff's land for a regional shopping center and mall; and \

defendant states it has already made provision in its Land ;

Development Ordinance for any increase in services and needs ;

required by any increase in the number of dwelling units

theoretically possible under the Land Development Ordinance. :

13. The allegations of paragraph 13 are denied. |

14. The allegations of paragraph 14 are denied, and j

defendant refers to and incorporates by reference the rulings,

orders and judgments of Judge Leahy in the Allan-Deane litigation/
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defendant denies the remaining allegations of paragraph 4.

5. Answering paragraph 5, defendant denies the allega-

tions thereof and states that its land development ordinance is

consistent with development and general welfare and development

regulations of neighboring municipalities, Somerset County, the

State of New Jersey, and the housing, economic and planning

regions in which the Township of Bedminster and the State of

New Jersey are located and of which they are a part.

6. The allegations of paragraph 6 are denied.

7. The allegations of paragraph 7 are denied.

8. The allegations of paragraph 8 are denied.

9. The allegations of paragraph 9 are denied.

10. The allegations of paragraph 10 are denied.

11. The allegations of paragraph 11 are denied.

AS TO THE THIRD COUNT

1. Defendant repeats its answers to the allegations of

the First and Second Counts.

2. The allegations of paragraph 2 are denied, and ;

i! defendant denies that it is under any obligation or duty, be it

|l legal or planning, to zone plaintiff's property for a regional

I; shopping center.

3. The allegations of paragraph 3 are denied.
i

AS TO THE FOURTH COUNT !
i • ••• " - — - " - — — ' • 1

1. Defendant repeats its answers to the allegations of :

the First, Second and Third Counts. j

2. Defendant admits that the land in question is zoned .
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for residential purposes.

3. • Defendant admits that there are highways in the

vicinity of the land in question, and denies that the highest and

best use of said land is a relevant test by which to judge the

development regulations affecting said property; and denies that

any appropriate use of the property is for regional, retail and

i| commercial shopping center purposes.

4. The allegations of paragraph 4 are denied.

5. The allegations of paragraph 5 are denied.

AS TO THE FIFTH COUNT

1. Defendant repeats its answers to the allegations of

the First, Second, Third and Fourth Counts.

2. The allegations of paragraph 2 are denied. '•

3. The allegations of paragraph 3 are denied.

4. The allegations of paragraph 4 are denied.

|! 5. • The allegations of paragraph 5 are denied. :
•i i ;

' ' !

il FIRST SEPARATE DEFENSE ;
, . " •

ii !

ji The causes of action asserted by plaintiff are barred by,

Il doctrines of res judicata and collateral estoppel, by virtue •

:; of the rulings, opinions, orders and judgments which have been

I. entered and are to be entered in a litigation entitled •

"Allan-Deane Corporation, et al, v. the Township of Bedminster," i

bearing Docket Nos. L-36896-70 P.W. and L-28061-71 P.W., by the ;

Honorable B. Thomas Leahy. . :
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SECOND SEPARATE DEFENSE

Plaintiff has failed to exhaust the administrative '

remedies available to him and is barred from bringing the within

action until he does.

THIRD SEPARATE DEFENSE

The Complaint was not filed within 4 5 days of the

adoption of the Revised Land Development Ordinance, and this

action is therefore barred. •

DEMAND FOR DOCUMENT REFERRED TO IN PLEADING

Defendant Township of Bedminster demands, pursuant to

R. 4:18-2, a copy of the contract to purchase referred to in

paragraph 1 of the First Count of the complaint, within five days

after the service of this Answer upon plaintiff.

DATED: February 11, 1981

McCarter & English
Attorneys for Defendant

Alfred L\ Ferguson
A Member of the Firm
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BRENER. WALLACK. ROSNER 8c HILL
15 CHAMBERS STREET
•PR'.NCETON. NEW JERSEY O854.G
(609) 024-O8C8

ATTORNEYS FOR Def e n d a n t - I n c e r v e n o r

Plaintiff

LEONARD DOBBS,

Defendant
vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

SUPERIOR COURT OF
NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

Docket No. L-L2 5 0 2 -8 0

CIVIL ACTION

NOTICE OF MOTION
FOR INTERVENTION

(R. 4 : 3 3 - 1 , R. 4 : 3 3 - 2 )

TO:

SIRS:

WINNE, BANTA, RI2ZI & HARRINGTON
25 Ease Salem Street
Hackensack, New Jersey 07602

McCARTER & ENGLISH
550 Broad Street
Newark, New Jersey 07102

PLEASE TAKE NOTICE that the undersigned attorneys

for The Hills Development Company, shall make application on
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9 r.

Friday, the 30th day of January, 1981, at 9:00 A.M. o'clock

or as soon thereafter as counsel may be heard, at the Somerset

County Court House, Somerville, New Jersey, before the Superior

Court of New Jersey, Law Division, Somerset County, for-an

Order pursuant to R. 4:33-1 or R. 4:33-2 permitting the movant,

The Hills Development Company, to intervene in the within action

as a Defendant. The movant will rely upon the Affidavit hereto

annexed, and in accordance with R. 4:33-3 submits the annexed

Answer setting forth the claim for which intervention is hereby

sought.

BRENER, WALLACK, ROSNER & HILL
Attorneys for Defendant-Intervenor

i /

- ' . i *'- . / •

By: ..' •-.; ' , / . '••"/

Guliet D. Hirsch

Dated:

22a



' Atto-rncu FS): Bren.er, Wallack, Rosner & K i l l
Opce Address & Tel. No.: 15 Chambers S t r e e t

P r i n c e t o n , New J e r s e y 08540 (609) 924-0808
Attorney(s) for D e f e n d a n t - I n t e r v e n or

\ SUPERIOR COURT OF NEW JERSE
LEONARD DOBBS, „,- , , •«<» / LAW DIVISION

yiamUJj^J SOMERSET COUNTY
vs.

TOWNSHIP OF BEDMINSTER, a Municipal A Docket No. L-125G2-80

Corporat ion Defendant(a) } CIVIL ACTION

NOTICE OF MOTION
A copy of the within Notice of Motion has been filed with the Clerk of the County af S o m e r s e t

at 110 Administration Bldg., Somerville / New Jersey
• ' / • ' •

•:•'./•:>.: . / , . . '

Guliet D. Hirsch
Attorney (s) for Defendant-Intervenor

The original of the within Notice of Motion has been filed with the Clerk of the Superior Court in Tren-
ton, New Jersey. . ^_. / I

Guliet D. Hirsch
. Attorney(s) for Def endant-IntervenOr

5c/•?.*'ce of the within

is hereby acknowledged Ihis day of lit

Attorney(s) for

I hereby certify that a copy of the within Answer was served 'within the time prescribed by Rule 4:6.

Attorney(s) for

PROOF OF MAILING: On J a n u a r y ^ 8 1 ,1, the undersigned, mailed to
WTNNE, BANTA, RIZZI & HARRINGTON McCARTER & ENGLISH
25 East Salem S t r e e t 550 Broad S t r e e t
Hackensack, New Jersey 07602 Newark, New Jersey 07102

by regular m a i l , r e t u r n receipt ret/vested,thr f o l l o w i

NOTICE OF MOTION

R. 1:5-3

/ certify that the foregoing statements made by me are hue. I am a ware that if any of (he foregoing state-
ments made, by me are wilfully false, I am subject to punishment. • •

Dated: J a n u a r y ' i .^ 81 . • ' .
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BRENER, WALLACK, ROSNER & HILL
15 CHAMBERS STREET
PRINCETON. NEW JERSEY O85-IO
(6O9) 924-O8O8
ATTORNEYS FOR Defendant-Intervenor

Plaintiff

LEONARD DOBBS,

Defendant
vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

SUPERIOR COURT OF
NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

Docket No. L-12 502-80

CIVIL ACTION

ANSWER

Defenclant-lntervenor, The Hills Development Company,

by and through their attorneys, Brener, WaiLack, Rosner & Hill.,

Esquires, by way of answer to the Complaint say:

FIRST COUNT

1. Defendant-Intervenor is without sufficient knowledge

to either admit or deny the allegations of Paragraph 1 of the

First Count and accordingly, leaves the Plaintiff to his proofs
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thereon.

2. Admitted.

3. Admitted, except that the rezoning of the Route

202-206 corridor by the Defendant Township was for the purpose

of providing for an appropriate variety and choice of housing

including a substantial quantity of least-cost housing to satisfy

the N.J. Constitutional requirement for low and moderate income

housing.

4. Admitted.

5. Defendant-Intervenor admits the existence of

a number of major traffic arteries within the Defendant Township,

but is without sufficient knowledge to either admit or deny

the remaining allegations of Paragraph 5 of Count One and accord-

ingly, Leaves the Plaintif.f to his proofs thereon.

6. Defendant-Intervenor admits the designation of

a development corridor to the east and west of Route 202-206

in the Somerset County Master Plan, but denies the remaining

allegations of Paragraph 6 of Count One.

7. Dented.

8. Defendant-Intervenor denies that Plaintiff's

tract of land is idealLy situated above all other tracts within

the Defendant Township for regional retail and commercial develop-
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ment, but is without sufficient knowledge to either admit or

deny the allegations regarding his request for rezoning to

the Defendant Township.

9. Defendant-Intervenor is without sufficient know-

ledge to either admit or deny the allegations of Paragraph

9 of the First Count and accordingly, leaves the Plaintiff

to his proofs thereon.

10. Defendant-Intervenor is without sufficient know-

ledge to either admit or deny the allegations of Pnrngraph

10 of the First Count and accordingly, leaves the Plaintiff

to his proofs thereon.

11. Denied.

12. Denied.

13. Denied.

14. Denied.

15. Denied.

16. Denied.

WHEREFORK, Defendant-Intervenor demands judgment
v

against Plaintiff dismissing Plaintiff's Complaint with costs

of suit.

SECOND COUNT

1. Defendant-Intervenor incorporates herein by refer-

ence as though recited verbatim and at length, the answers



to Paragraphs I Chrough 16 of the First Count.

2. Denied.

3. Denied.

4. Denied.

5. Denied.

6. Denied.

7. Denied.

8. Denied.

9. Denied.

LO. Denied.

11. Denied.

WHEREFORE, Defendant-Intervenor demands judgment

against the Plaintiff dismissing the Plaintiff's Complaint

with costs of s.uit.

THIRD COUNT

1. Defendant-Intervenor incorporates herein by refer-

ence as though recited verbatim and at length, the answers

to all allegations of the First and Second Count of the CompLainc

2. Denied.

3. Denied.

WHEREFORE, Defendant-Intervenor demands judgment
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against: the -PLaintiff dismissing the Plaintiff's Complaint

with costs of suit. *

FOURTH COUNT

1. Defendant-Intervenor incorporates herein by refer-

ence as though recited verbatim and at length, the answers

to all allegations of the First, Second and Third Counts of

the Complaint.

2. Defendant-Intervenor is without sufficient knowledge

to either admit or deny the allegations of Paragraph 2 of the

Fourth Count and accordingly, leaves the Plaintiff to his proofs

thereon.

3. Denied.

4. Denied.

5. Denied.

WHEREFORE, Defendant-Intervenor demands judgment

against the Plaintiff dismissing the Plaintiff's Complaint

with costs of suit.

FIFTH COUNT

1. Defendant-Intervenor incorporates herein by refer-

ence as though recited verbatim and at length, the answers

to the First, Second, Third and Fourth Counts to the Complaint.

2. Denied.
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3. Denied.

4. Denied. *

5. Denied.

WHEREFORE, Defendant-Intervenor demands judgment

against Plaintiff dismissing the Plaintiff's Complaint with

costs of suit.

BRENER, WALLACK, ROSNER & HILL
Attorneys for Defendant-Intervenor

By:

Da ted:

G u l l e t D. HTrscTT



8RENER. WALLACK. ROSNER 8c HILL
! 5 CHAMBERS STREET
PRINCETON. NEW JERSEY O854O
(609)924-0808

ATTORNEYS FOR Def e n d a n t - I n t e r v e n o r

Plaintiff

LEONARD DOBBS,

vs.
Defendant

OWNSHIP OF BEDMINSTER,
a Municipal Corporation

STATE OF NEW JERSEY

COUNTY OF MERCER
) ss:
)

SUPERIOR COURT OF
NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

Docket 2Vo.L-12 502-80

CIVIL ACTION

AFFIDAVIT

JOHN H. KERWIN, of full age, having been duly sworn

acccording to law, upon his oath deposes and says:

1. I am President of The Hills Development Company,

the proposed Intervenor in the above-captioned matter and make

this Affidavit in support of the movant's application for an
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Order granting leave to intervene in the above-cnptioned matter.

2. For the following reasons the jnovant has an interest

relating to the transaction which is the subject of the within

action, and is so situated that the disposition of the action

may, as a practical matter, impair or impede his ability to

protect that interest:

a. The Hills Development Company is the successor

in title to the ALlan-Deane Corporation, the

Plaintiff in the action referred to in Paragraph

3, Count One of the Complaint. The Hills Develop-

ment Company is a New Jersey partnership consisting

of the Al tan-Deane Corporation and Ligone Corporatio

as the partners. The Land Development Ordinance

of the Township of Bedminster was adopted by

the Township of Bedminster in order to bring

the Township into compliance with Court Orders

issued in the case of Allan-Deane Corporation,

et al v. Township of Bedminster, et al, referred

to in Paragraph 3 of Count One of the Complaint.

b. Plaintiff in the within action contests the specific

location of zones which permit commercial and/or

retail uses (see Paragraph 8 of Count One of

the Complaint). The Hills Development Company
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c.

(the movanc), owns a substantial quantity of

land which is zoned for planned unit development,

of which 20% may be developed for commercial

and/or retail uses under Section 606D of the

Land Development Ordinance (June, 1980). On November

19, 1980, The Hills Development Company submitted"

a complete application for site plan approval

to the Defendant Township's Planning Board, said

site plan including commercial uses. If Plaintiff

is successful in the within action, a Court Order

to shift the commercial/retail zoning from the

planned unit development zone to Plaintiff's

property would adversely affect the progress

of the planned unit development proposed by The

Hills Development Company, applications for which

are currently pending before the Bedminster Township

Planning Board.

Paragraph 14 of Count One of Plaintiff's Com-

plaint declares the entire zoning scheme of the

Township of Bedminster to be uncomprehensive

in scope because of the alleged failure to provide

for commercial uses necessary to serve resident ia L Lv

zoned areas. Any Court Order in this case which
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permits BecJmi ns-tcr Township to reduce the quantity

of lands zoned for residential*" use (and/or densities

permitted thereon) as an alternative to zoning

additional land for commercial/retai1 uses would

delay or prevent the implementation of the develop-

ment currently proposed by The Hills Development

Company.

One form of relief requested in all Counts of

the Complaint is invalidation of the entire Land

Development Ordinance. If Plaintiff is successful

in this case and this remedy is granted, The

Hills Development Company would be substantial1v -

delayed and perhaps barred from pursuing the

planned unit development, applications for which

arc currently pending before the Bedminstrer Town-ship

Planning Board.

The HilLs Development Company has conducted ex-

tensive market studies to determine the commercial

and service needs of the potential residential

population of Bedminster Township under the new

zoning in order to plan for the proper develop-

ment of the commercial areas within the Planned
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Development Zone and can assist the Court in

measuring those needs.

3. The movant's interest is not adequately represen-

ted by the existing parties for the following reasons:

a. Plaintiff's interest is in obtaining a Court

Order requiring the rezoning of the entire Township

of Bedminster. The movant's interest is in retaining

the current Land Development Ordinance intact.

b. Although Defendant's interest certainly is in

defending its present land use scheme, (the product

of many years of litigation), Defendants have

no pecuniary or other interest in the efficient

and timely processing of The Hills Development

Company planned unit development application

since this proposed development will substantially

change the rural character of the Township.

4. This Application is both timely and prompt.

5. As a result of the movant's promptness in bringing

this Application, if leave to intervene is granted, there will

be no resultant delay since the period for pretrial discovery

has just recently commenced.

6. If the movant is granted leave to intervene in

the within action, subsequent litigation will be prevented
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which might otherwise result if Defendant Township of Bedminster

is ordered to rezone any portion of The Hills Development Company

property.

7. If permission to intervene is granted to The

Hills Development Company, the within litigation will not be

further complicated and will, in fact, be simplified since

the movant was an active participant in the rezoning process

which generated the Zoning Ordinance in issue herein.

8. For all of the aforementioned reasons the movant,

The Hills Development: Company, should be granted permission

to intervene in the Leonard Dobbs v. Township of Bedminster

suit as a matter of right.

-John H. Kerwin

Sworn to and Subscribed
before me this A^£. day

^y_ > 1981.

VMJSXAW.ANOftai
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SUPERIOR COURT OF NST«7 JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L - 1 2 5 0 2 - 3 0
APPELLATE DIV. DOCXST .V- Uci0O

STENOGRAPHIC TRANSCRIPT
OF:

MOTION

LEONARD D033S, :

Plaintiff,:

vs. :

TOWNSHIP OF 3EDMINSTER, a :
Municipal Corporation, :

Defendant.:

DATB: January 30, 1981
PLACS s Somerset County Courthouse

Soiaerville, New Jersey

B E F O R E: THE HOtfORABLS WILFRED P. DIA8A, J.S.C.

BY: GULIET D. HIRSCH, ESQUIRE

A P P E A R A N C E S

MESSRS. McCARTER & ENGLISH
Attornays for Plaintiff
BY: JOSEPH PALGIANI, ESQUIRE

MESSRS. WINNE, BAI4TA, RIZ2I & HARRINGTON
Attorneys for Defendant
3YJ JOSEPH L. BASRALIAN, ESQUIRE

MESSRS. BSENER, WALLACK & HILL
Attorneys for Defsndant-Intervenor
BY: GULIST D. HIRSCH, J.S.C.

DEBORAH A. LUIHN, C.S.R*
OFFICIAL COURT REPORTER
SOJMEHSET COUNTY COURTHOUSE
SOMERVILLE, NSW JERSEY
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THE COURTi This is a motion by the

Hill Development Company for leave to intervene

in the pending action of Dobbs versus the Township

of Bedminster. The underlying action of Dobbs

versus the Township is a prerogative writ action

filed in November of this year by the Plaintiff,

who is a contract purchaser of a tract of land

in the Township, Apparently the Plaintiff has

been attempting.to convince the Township to rezone

this particular tract of land that's a couple

hundred acres under which he has contracted to

purchase.

It is alleged that as a result of the

now famous Allen-Deane vs. the Township of

Bedminster case that the -Township has undertaken

to formulate and adopt a semi-plan and that the

recently adopted plan is arbitrary, capricious,

and unreasonable, Apparently the Plaintifffs

land in that plan and ordinance remains in a

residential status rather than a retail and

commercial status. As I understand it, that's

the underlying litigation. And now come3 Hill

Development which is the successor of change of

name of the Allen-Deane Corporation and moving

to intervene for fear that if the Plaintiff
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succeeds, some of what, they have gained in the

enormous litigation the past few years may be

undone to their substantial dabt.

Is that what we're all saying?

MR. HIRSCH: Yes, your Honor,

TH2 CODRT: Well, I have your papers,

folks* I don't think you're going to add anything

to them, although, I know you are all competent

attorneys.

I'm not going to allow any intervention.

It further complicates what is already a complicated

case* I will permit Eill Development to file an

amicus curiae brief so that if there are issues

that they want to raise, legal questions that they

want to present to the Court, they may do so.

But I am not adding that party. I see no basis

to do it in this case. It suggests that the

Township can't protect its own ordinance. It's

not true. You may not have all the greatest

confidence in them, but the Township's duty is to

protect its ordinances in the litigation, and I

expect they intend to do so. They have come a

long way, and I see no ba3is for intervention,

putting another party in the case, further

experts, further discovery. The Plaintiff's
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action to protect its own land, not your land,

not Hill's land, its own land. Defendant's

Township's concern i3 to protect the zoning

ordinance as it has zoned the Plaintiff's land.

That's what the case is about, and that's all I'm

going to hear when this case gets reached,

MJU HIHSCK* Your Honor, just very

briefly if I may, contrary to Plaintiff's letter

brief, every count of this complaint, all five

counts, ask first for the remedy of invalidation

of the zoning ordinance. Presently the Hill

Development Company has a number of pending

applications before the Township Planning Board

and will have more within the ensuing year. These

would all be jeopardized if the Town was given an

opportunity to rezone, to change its ordinance,

the procedures in its ordinance.

Additionally, if Plaintiffs are successful

in their very unique claim that there is a

constitutional demand of a municipality to provide

for its fair share of commercial office uses, I

believe under the Mount Laurel decision that this

Court would have to give the municipality another

opportunity to look at its entire zoning scheme anc.

decide if it wanted to withdraw 3ome of its resl-
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dential U3eg, change the overall scheme, and givenj

the Allen-Deane case where the Honorable

Judge Leahy found that the corridor area was the

growth corridor in the Township where the Hill

Development Company's land is located, we would

be affected by that kind of a resolution.

My understanding is that the intervention

rules are to be liberally construed. We would

cause no delay by our intervention at this time.

THE CODRTs My decision remains the same.

Z am not impressed by that argument. Counsel.

Motion to intervene is denied.

MR. FALGX&WI: Your Honor, in a related

matter, I wonder if I might show you. this. We

have a consent order extending our time to

respond. I have a letter here from Mr. Ferguson

and a consent order signed by both Mr. Basralian

and myself. Tonight we have a meeting of the

Township Committee in Bedminster to allow

Mr. Dobbs to introduce his concept to the Town in

a very sketchy kind of way. We didn't feel that

it was appropriate with that compromise effort

going on to pursue the litigation. This will

extend 15 days the already extended response

period.
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THE COUaT* Fifteen days?

MH. FALGIANI: Fifteen days from — yes.

THB COURT: That's all. I don't care what

you'ra discussing aftar that. You'ra going to

file an answer and then you can still discuss

whatever you want to discuss.

MR. R&LGXAHX: Thank you, Judge.

(Whereupon the matter is concluded.)
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I, DEBOBAH A. LDIH3, a Certified

Shorthand Reporter of the State of New Jersey,

do hereby certify that the foregoing is a trua

and accurate transcript of my stenographic notes

of the within proceedings to the best of my

ability.

DEBORAH 3W LtJIHN, C.S.R.
Official Court Reporter

DATED: S '

42a



Filed March 2, 198

BRENER. WALLACK, ROSNER & HILL
15 CHAMBERS STREET
PRINCETON. NEW JERSEY O8S4O
(6O9)924.0808
ATTORNEYS FOR

Plaintiff

LEONARD DOBBS

V8.

Defendant

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

SUPERIOR COURT OF
NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

Docket No. L-12502-80

CIVIL ACTION

ORDER

This having been opened to the Court on January 30, 1981, by

Brener, Wallack, Rosner& Hill (Guliet D. Hirsch, Esq. appearing),

attorneys for The Hills Development Company, in the presence of McCarter &

English (Joseph Falgiania, Esq. appearing) attorney for Defendant and

Winne, Banta & Rizzi (Joseph F. Basralian, Esq. appearing) attorneys

for Plaintiff, and the Court having considered the moving papers and

arguments of counsel;

WHEREAS, this Court found that The Hills Development Company

has an interest in the maintenance of the present zoning scheme of the

Township of Bedminster due to its ownershipofa substantial quantity of
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land presently zoned for planned unit development and its pending and

future development applications under the present procedures set forth

in the current land development ordinance;

WHEREAS, this Court found that Plaintiff in the within action is

requesting relief in the form of invalidation of the entire land development

ordinance as well as invalidation of the zoning scheme as it applies

specifically to Plaintiff's property; and

WHEREAS, this Court found that despite the nine years of litigation

in which The Hills Development Company's predecessor (The Allan-Deane

Corporation) actively litigated the validity of the previous land develop-

ment ordinance of the Township of Bedminster, which actions terminated in

a Court Order requiring a master appointed by the Court to participate in

and oversee the process of revising the Bedminster Township Land Development

Ordinance to bring it into compliance with the New Jersey Constitution and

State Law, that The Hills Development Company was adequately represented

by the Township of Bedminster in the within litigation challenging the

validity of the entire zoning scheme of Bedminster Township,

NOW, THEREFORE, on this 2nd day of March , 1981, it is

ORDERED that The Hills Development Company's Motion to intervene

in the within action is hereby denied, but the applicant is hereby granted

leave to participate as amicus curiae in this suit.

s/ Wilfred P. Diana
Wilfred P. Diana, J.S.C.
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Filed March 12, 1981

BRENER. WALLACK & HILL
15 CHAMBERS STREET
PRINCETON. NEW JERSEY O854O
<6O9) 924-O8O8

ATTORNEYS FOR Dt?f e n d a n t - 1 n t e r v e n o r

Plaintiff

LEONARD DOBBS

V8.
Defendant

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

TO:

SUPERIOR COURT OF
NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

Docket No.L-12502-80

CIVIL ACTION

NOTICE OF APPEAL

WINNE, BANTA, RIZZI &
HARRINGTON, ESQS.
Attention: Joseph L. BasraLian, Esq.
25 East Salem Street
Hackensack, New Jersey 07602

MeCARTER & ENGLISH
Attention: Alfred L. Ferguson and
Joseph Falgiani, Esqs.
550 Broad Street
Newark, New Jersey 0 7102

The Honorable Wilfred P. Diana, J.S.C
Somerset County Court House
Somerville, New Jersey 08876
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Elizabeth M. McLaughlin, Clerk
Superior Court, Appellate Division
P.O. Box CN006
Trenton, New Jersey 08625

W. Lewis Bambrick, Clerk
Superior Court
State House Annex
P.O. Box 1300

Trenton, New Jersey 08625

NOTICE IS HEREBY GIVEN that The Hills Development Com-

pany hereby appeals to the Appellate Division of the Superior Cour

of New Jersey from the Order entered on March 2, 1981 in the Su-

perior Court of New Jersey, Law Division, Somerset County, by the

Honorable Wilfred P. Diana denying The Hills Development Company

the right to intervene as a Defendant in the case of Leonard Dobbs
v. Township of Bedminster, Docket No. L-12502-80. This matter is

not entitled to a hearing preference pursuant to Rule 1:2-5.

BRENER, WALLACK & HILL
Attorneys for The Hills
Development Company

By:
Guliet D. Hirsch

Dated: March 11, 1981
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CERTIFICATION

I hereby certify that a copy of this Notice of Appeal

has been served on the Trial Judge, The Honorable Wilfred P. Diana

and the filing fees required by ̂ i^LiS^A^ 22A:2 have been paid.

BRENER,' WALLACK & HILL
Attorneys for The Hills
Development Company

By:
Guiiet D. Hirsch
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: Brener, Wallack & Hill
fj&e Address & Tel. No.:. 15 Chambers S t r e e t , P r i n c e t o n , N . J . 08540 (609) 924-0808

Atto-rney(s) for Defendant-Intervenor

\ SUPERIOR COURT OF NEW JERSEY
LEONARD DOBBS ) LAW DIVISION

Plaintiff fx) [ SOMERSET COUNTY
vs.

I Docket No. L-12502-80
' TOWNSHIP OF BEDMTNSTER, \

a Municipal Corpora t ion • Defendant W f CIVIL ACTION
NOTICE OF APPEAL

A copy of the ivithin Notice of Motion has been filed unth the Clerk of the County of
at New Jersey

Attorney(s) for

The original of the within Notice of Motion has ben filed with the Clerk of the Superior Court in Tren-
ton,New Jersey.

Attorney(s) for

Service of the within

is hereby acknowledged 'his day of 19

Attorney(s) for

I hereby certify that a copy of the within Answer teas served within the time prescribed by Rule U:S.

Attorney(s) for

PROOF OF MAILING: On March 11 1[) 81 .1, the undersigned, mailed to
Attorneys for Plaintiff Attorneys for Defendant
WINNE,BANTA, RIZZI & HARRINGTON McCARTER & ENGLISH
25 East Salem S t . , Hackensack, N.J . 07602 550 Broad S t . , Newark, N.J . 07102

by r e g u l a r mail, M*3OTQO©ei?*tooguoOcrf,M*' follou-intj:

NOTICE OF APPEAL

I certify that the foregoing statements made by we are true. I am aware that if any of the foregoing state-
ments made by me arc wilfully false, I am subject to punishment. . ' ^

Dated: March 11 10 81 • '. • / /

J
Guliet D. Hirsch
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road, Morristown, NJ 07960
(201) 538-3800
Attorneys for: Applicants for

Intervention

LEONARD DOBBS,

vs.

Plaintiff,

TOWNSHIP OF BEDMINISTER,
a Municipal Corporation,

Defendant, )

ROBERT R. HENDERSON, DIANE M. )
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHT, )

Applicants for Intervention)

TO: JOSEPH L. BASRALIAN, ESQ.
Winne, Banta & Rizzi
25 East Salem Street
P.O. Box 647
Hackensack, New Jersey 07602
Attorneys for Plaintiff

ALFRED L. FERGUSON, ESQ.
McCarter & English
550 Broad Street
Newark, New Jersey 07102
Attorneys for Defendant

SUPERIOR COURT OF NEW JERSEY
) LAW DIVISION-SOMERSET COUNTY

) DOCKET NO. L-12502-80

) CIVIL ACTION

) NOTICE OF MOTION
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PLEASE TAKE NOTICE that on .March 20, 1931 at 9 o'clock in

the forenoon or as soon thereafter as counsel may be heard, at

the Pretrial Conference scheduled in the above matter, the

undersigned, Robert R. Henderson, Diane M. Henderson, Attilio

Pillon and Henry E. Engelbrecht, Applicants for Intervention as

Defendants, will apply to the Superior Court, Law Division,

Somerset County at the Court House in Somerville, New Jersey

for an ORDER:

1. Waiving the time requirement for service and filing

as authorized pursuant to R.I:6-3; and

2. Permitting the Applicants for Intervention as

Defendants to intervene in the above matter pursuant to R.4:33-1,

in order to assert the defenses set forth in the proposed Answer

of Robert R. Henderson, Diane M. Henderson, Attilio Pillon and

Henry E. Engelbrecht, a copy of which is attached hereto, on the

ground that the Applicants, as property owners adjacent to or

near the property which the plaintiff has contracted to purchase

and is seeking to have rezoned, have interests relating to the

property and rezoning request which are the subject of this action

and they are so situated that the resolution of this matter may,

as a practical matter, impair or impede their ability to protect

their interests, since their interests are not adequately

represented by the existing parties; or in the alternative,
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3. Permitting the Applicants for Intervention as

Defendants to intervene in the above matter pursuant to R.4:33-2

in order to assert the defenses set forth in the proposed Answer

of Robert R. Henderson, Diane M. Henderson, Attilio Pillon and

Henry E. Engelbrecht, a copy of which is attached hereto, on the

ground that some of the defenses of^the Applicants raise question

of law and fact which are in common with some of the questions

of law and fact in the main action.

VOGEL AND CHAIT
A Prp-fess ional Corpo ra t i on

B y : ; ^ ' • ' ' / / , ' • (///[

'-HERBERT K.i VOGEL

DATED: March 19, 1981.
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 0 7960
Attorneys for Defendant-Intervener

LEONARD DOSBS,

vs.

)
)
)

Plaintiff )
)

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-80

CIVIL ACTION

AFFIDAVIT

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant

STATS OF NEW JERSEY )
) SS:

COUNTY OF SOMERSET )

ROBERT R. HENDERSON, of full age, having been duly

sworn accordint to law, upon his oath deposes and says:

1. I am a resident of Mat thews Drive, Bedminstcr,

New Jersey and the husband of Diane M. Henderson and I am submitt-

ing this Affidavit in support of my application for an Order

granting leave to intervene in the above-captioned matter.
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I

j{ 2 . I have an infreest in property which is located within

'I! 200 feet of the 200 acre tract of the 200 acre tract of property which the
i

plaintiff, LTONAHD DOBPxS, is seeking to to have rezoned to permit a regional .

shopping center; in fact, ny rear yard borders en the tract of lane which •

is the subject of this action.

3. For the following reasons, arr.ong others, I have

interests relating to the property anc nhe ura'nsaccion -.•;hich are

the subject of this action and I am so situated that the disposi-
I

tion of the action may, as a practical matter, ir.-.pair or irr.ocde '•
ir.y ability to protect these interests: ;

a. I have an interst in property which is located within ;

200 feet of the area of land proposed for rezoning and..as such,:

I have various statutory rights relating to cho !

possible rezoning of the 200 acre t ract which the :

plaintiff is requesting the Court ;c rezene. It is :

ny understanding that :-.". J. S .A. 40:553-63 enti t ies

property owners v/ithin 2G0 feet of ar. area proposed :

for rezoning to petition the governing body and »

prevent the effectiveness of the zoning ordinance

unless there is a favorable vote of at least two-thirds'
I

of all of the members of the governing body. The |
i

plaintiff brought this action seeking to rezor.e the

200 acre- tract without ever having requestc:; u rezon-

ir.g fro::i the governing body and without having

requested a recorur.endaticn for re zoning from che

Planning Board of Bcdninstor Township. If che
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oiaintiff obtains c'r.c r e l i c : ho is recjuosLincj un <":•...•:"

any count of his complaint, niy statutory righc co

oetition. the governing bod'.' will clearly be "'irr.oaired

or impeded" within the inching of R. 4: 33-1 if not

totally and irrevocably destroyed.(

b. As a person with an interset in property which is Iocat4

ed near the area proposed for rezoning and as a resident of

Becftiinster Township, I have not been given any opportunity to be}
i

heard before any official body or Court cor.corr.m~ !

the ters relating tic the cropertv and I

transaction which are the subject of this suiu. If J

the plaintiff had proceeded before the cover:*.ir..j body ;

and planning board or before nhe zonir.g board of

adjustment, I would have hz.d the- richt to actual nctî G or'

newspaper notice of the rr.ectings and I would have had

an' opportunity to be heard before the appropriate !
i

administrative agency. Therefore, as a result of the =
i

plaint i f f ' s efforts ro circumvent al l local public j

bodies by proceeding directly to Court, my rights

to notice and an opportunity :O be heard arc being

"impaired or impeded" if not irrevocably ics : .

c. As a residential property owner in the X-i-
I

zone in Ded.T.instor Tcv/nship, I h^ve rol led on -who >
i

surrounding residential zoning. I purchased ~y ho.?.c j
i

in reliance on the residential zoning provided in nhe j

zoning ordinance and the plaintiff, by way of this •

suit, is attackinq the :oni:icr provision -?or .which •

54a
- 3 - '



.'J

I have relied. It is clear that if the plaintiff

obtains the relief he is seeking, including a

declaration that the entire zoning ordinance is null

and void and an order compelling the rezoning of the

tract of land for which the plaintiff is a contract

purchaser to a regional shopping center, my interests

will be severly impeded or impaired.

The rezoning which the plaintiff is seeking and

even the pendency of this action raising* the possibility

of rezoning will have a disastrous impact

upon the economic value and marketability of my

. property.

4. For the following reasons, among others, my

interests will not be adequately represented by the existing

parties.

a. My statutory rights to petition the governing

body and to public notice and an opportunity to be

heard are all substantial private and individual

interests which will not be adequately represented

by the Township of Bedminster. Instead, it is

questionable whether the township is even in the

position to assert my statutory right to petition in

protest pursuant to N.J.S.A. 40:55D-63. Furthermore,

• it is very unlikely that the Township will adequately

protect my statutory and constitutional interests in

notice and an opportunity to be heard.
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b. Parties before the Court will clearly not

adequately represent my right to rely on the residen-

tial zoning which is currently in effect and which

was in effect when I purchased my home. The Township

is not in the position to assert this interest.

Furthermore, the Township will not adequately repre-

sent my interest in preventing the devastating nega-

tive economic impact on the value of my property which

is already occurring due to the pendency of this

action and which v/ill be exacerbated if the property

is rezoned to permit a regional shopping mall.

5. I should be permitted to intervene in the action

pursuant to R.4:33-2 because some of the defenses I am raising in
i

my answer raise questions of law or fact in common with some of '

the claims or defenses in the main action: j

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra-

tive remedies prior to bringing an action in lieu of

prerogative writs. The plaintiff has failed to

comply with R.4:69-5 which requires exhaustion of

administrative remedies since he never requested

rezoning before the governing body and planning board

prior to the filing of this action and he never

requested a use variance. This defense is one of the

separate defenses raised by the Township.

b. I am also raising the defense of the
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reasonableness of the R-3Z zoning. Questions of

fact relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were economically feasible are some of

the factual questions which are in .cooion with factual

and legal issues raised by the Township.

6. This application is both timely and prompt. I

did not know of the law suit until recently and I immediately

sought legal advice and requested that my attorneys intervene

immediately in the action in order to protect my constitutional,

statutory and economic rights.

7. As a result of my promptness in bringing this

Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and

defendants are permitted to undertake, there will be no additional

delay and no prejudice whatsoever to any of the parties if we are

granted leave to intervene.

8. If I am permitted to intervene in this action,

the within litigation will not be further complicated.

9. If I am not permitted to intervene in this action

my rights and interests will be severely prejudiced.

10'. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dobbs v.

Township of Bedminster suit as a matter of right or alternatively

by leave of the Court.
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•» .

f- -

Sworn and subscribed before me
this /.&•* day of March, 19 81.
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
Attorneys for Defendant-Intervener

LEONARD DOBBS,
)
)
)

Plaintiff )
)

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

)
Defendant )

)

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-80

CIVIL ACTION

AFFIDAVIT

STATE OF NEW JERSEY )

COUNTY OF SOMERSET
) SS:
)

DIANE M. HENDERSON, of full age, having been duly

sworn according to law, upon her oath deposes and says;

1. I am a resident of Matthews Drive, Bedminster,

New Jersey and the wife of Robert R. Henderson and I am submitting

this Affidavit in support of my application for an Order grafting

leave to intervene in the above-captioned matter.
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2. I own property and a home within 200 feet of the

200 acre property which the plaintiff in this action, LEONARD

DOBBS, is seeking to have rezoned to permit a regional shopping

center; in fact, my rear yard borders on the tract of land which

is the subject of this action.

3.. For the following reasons, among others, I have

interests relating to the property and the transaction which are

the subject of this action and I am so situated that the disposi-

tion of the action may, as a practical matter, impair or impede

my ability to protect these interests:

a. I am a property owner within 200 feet of the

area of land proposed for rezoning and, as such, I

have various statutory rights relating to the

possible rezoning of the 200 acre tract which the

plaintiff is requesting the Court to rezone. It is

my understanding that N.J.S.A. 40:55D-63 entitles

property owners within 200 feet of an area proposed

for rezoning to petition the governing body and

prevent the effectiveness of the zoning ordinance

unless there is a favorable vote of at least two-thirds

of all of the members of the governing body. The

plaintiff brought this action seeking to rezone the

200 acre tract without ever having requested a rezon-

ing from the governing body and without having

requested a recommendation for rezoning from the

Planning Board of Bedminster Township. If the
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plaintiff obtains the relief he is requesting under

any count of his complaint, my statutory right to

petition the governing body will clearly be "impaired

or impeded" within the meaning of R.4:33-1 if not

totally and irrevocably destroyed.

b. •As a property owner near the area proposed

for rezoning and as a resident of Bedminster Township,

I have not been given any opportunity to be heard

before any official body or Court concerning

the matters relating to the property and

transaction which are the subject of this suit. If

the plaintiff had proceeded before the governing body

and planning board or before the zoning board of

adjustment, I would have had the right to actual notice or

newspaper notice of the meetings and I would have had

an opportunity to be heard before the appropriate

administrative agency. Therefore, as a result of the

plaintiff's efforts to circumvent all local public

bodies by proceeding directly to Court, my rights

to notice and an opportunity to be heard are being

"inpaired or impeded" if not irrevocably lost.

c. As a residential property owner in the R-3%

zone in Bedminster Township, I have relied on the

surrounding residential zoning. I purchased my home

in reliance on the residential zoning provided in the

zoning ordinance and the plaintiff, by way of this

suit, is attacking the zoning provision upon which
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I have relied. It is clear that if the plaintiff

obtains the relief he is seeking, including a

declaration that the entire zoning ordinance is null

and void and an order compelling the rezoning of the

tract of land for which the plaintiff is a contract

purchaser to a regional shopping center, my interests

will be severly impeded or impaired.

The rezoning which the plaintiff is seeking and

even the pendency of this action raising the possibility

of rezoning will have a disastrous impact

upon the economic value and marketability of my

property.

4. For the following reasons, among others, my

interests will not be adequately represented by the existing

parties.

a. My statutory rights to petition the governing

body and to public notice and an opportunity to be

heard are all substantial private and individual

interests which will not be adequately represented

by the Township of Bedminster. Instead, it is

questionable whether the township is even in the

position to assert my statutory right to petition in

protest pursuant to N.J.S.A. 40:55D-63. Furthermore,

it is very unlikely that the Township will adequately

protect my statutory and constitutional interests in

notice and an opportunity to be heard.
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b. Parties before the Court will clearly not

adequately represent my right to rely on the residen-

tial zoning which is currently in effect and which

was in effect when I purchased my. home. The Township

is not in the position to assert this interest.

Furthermore, the Township will not adequately repre-

sent my interest in preventing the devastating nega-

tive economic impact on the value- of my property which

is already_ occurring due to the pendency of this

action and which will be exacerbated if the property

is rezoned to permit a regional shopping mall.

5. I should be permitted to intervene in the. action

pursuant to R.4:33-2 because some of the defenses I am raising in

my answer raise questions of law or fact in common with some of

the claims or defenses in the main action:

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra-

tive remedies prior to bringing an action in lieu of

prerogative writs. The plaintiff has failed to

comply with R.4:69-5 which requires exhaustion of

administrative remedies since he never requested

rezoning before the governing body and planning board

prior to the filing of this action and he never

requested a use variance. This defense is one of the

separate defenses raised by the Township.

b. I am also raising the defense of the
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reasonableness of the R-3% zoning. Questions of

fact relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were economically feasible are some of

the factual questions which are in common with factual

and legal issues raised by the Township.

. 6. This application is both timely and prompt. I

did not know of the law suit until recently and I immediately

sought legal advice and requested that my attorneys intervene

immediately in the action in order to protect my constitutional,

statutory and economic rights.

7. As a result of my promptness in bringing this

I Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and

defendants are permitted to undertake, there will be -no additional

delay and no prejudice whatsoever to any of the parties if we are

granted leave to intervene.

8. If I am permitted to intervene in this action,

the within litigation will not be further complicated.

9. If I am not permitted to intervene in this action

my rights and interests will be severely prejudiced.

10. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dobbs v.

Township of Bedminster suit as a matter of right or alternatively

by leave of. the Court.
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J^A-*
DIANE M. HENDERSON

Sworn and subscribed before me
this /J>

A day of March, 19 81.
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 0 7960
Attorneys for Defendant-Intervener

LEONARD DOBBS,

VS.

Plaintiff, )

TOWNSHIP OF BEDMINSTER,
! a Municipal Corporation,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOiMERSET COUNTY

DOCKET NO. L-1250 2-80

CIVIL ACTION

AFFIDAVIT
Defendant )

STATE OF NEW JERSEY )
) SS:

COUNTY OF SOMERSET )

ATTILIO PILLON, of full age, having been duly sworn

according to law, upon his oath deposes and says;

1. I am a resident of 24atthews Drive, Bedminster,

New Jersey and I am submitting this Affidavit in support of ray

Application for an order granting leave to intervene in the

above-captioned matter.
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2. For the following reasons, among others, I have

interests relating to the property and the transaction which are

the subject of this action and I am so situated that the dispositi

of the action may, as a practical matter, impair or impede my

ability to protect these interests:

(a) I own property and a home that are located

directly adjacent to and across Matthews Drive from lots which

are within 200 feet of the area of land proposed for rezoning.

As a property owner near the area proposed for rezoning and as

a resident of Bedminister Township, I have not been given any

opportunity to be heard before any official body concerning

or court concerning the matters relating to the property and

transaction which are the subject of this suit. If the plaintiff

had proceeded before the governing body and planning board or

before the zoning board of adjustment, I would have had the right to

actual notice or newspaper notice of the meetings and I would have

had an opportunity to be heard before the appropriate administra-

tive agency. Therefore, as a result of the plaintiff's efforts

to circumvent all local public bodies, my rights to notice and

an opportunity to be heard will be impaired or impeded if. not

irrevocably los t.

(b) As a residential property owner in the R-3% zone

in Bedminister Township, I have relied on the surrounding

residential zoning. I purchased my home in reliance on the

67a



residential zoning provided in the zoning ordinance and the

plaintiff, by way of this suit, is attacking the zoning provisions

upon which I have relied. It is clear that if the plaintiff

obtains the relief he is seeking, including a declaration that

the entire zoning ordinance is null and void and an order

compelling the rezoning of the tract of land for which the

plaintiff is a contract purchaser to a regional shopping center,

my interests will be severely impeded or impaired.

The rezoning which the plaintiff is seeking and even

the pendency of this action raising the possibility of rezoning

will have a disastrous impact upon the economic value

and marketability of my property.

3. For the following reasons, among others, my interests

will not be adequately represented by the existing parties.

(a) My statutory rights to public notice and an

opportunity to be heard are all substantial private and individual

interests which will not be adequately represented by the Township

of Bedminster. It is very unlikely that the Township will

adequately protect my statutory and constitutional interests in

notice and an opportunity to be heard.

(b) Parties before the court will clearly not

adequately represent my right to rely on the residential zoning

which is currently in effect and which was in effect when I

purchased my home. The Township is not in the position to assert
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this interest. Furthermore, the Township will not

adequately represent my interest in preventing the

devastating negative economic impact on the value

of my property which is already occurring due to the

pendency of this action and which will be exacerbated

if the property is rezoned to permit a regional

shopping mall.

4. I should be permitted to intervene in the action

pursuant to R.4:33-2 because some of the defenses I am raising in

my answer raise questions of law or fact in common with some of

the claims or defenses in the main action:

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra-

tive remedies prior to bringing an action in lieu of

prerogative writs. The plaintiff has failed to

comply with R. 4:69-5 which requires exhaustion of

administrative remedies since he never requested

rezoning before the governing body and planning board

prior to the filing of this action and he never

requested a use variance. This defense is one of the

separate defenses raised by the Township.

b. I am also raising the defense of the

reasonableness of the R-3% zoning. Questions of fact

relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were economically feasible are some of

the factual questions which are in common with factual
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and legal issues raised by the Township.

5. This Application is both timely and prompt. I

did not know of the law suit until recently and I immediately

sought legal advice and requested that my attorneys intervene

immediately in the action in order to protect my constitutional,

statutory and economic rights. •

6. As a result of my promptness in bringing this

Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and

defendants are permitted to undertake, there will be no additional

delay and no prejudice whatsoever to any of the parties if we are

granted leave to intervene.

7. If I am permitted to intervene in this action,

the within litigation will not be further conplicated.

8. If I am not permitted to intervene in this action

my rights and interests will be severely prejudiced.

9. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dobbs v.

Township of Bedminster suit as a matter or right or alternatively

by leave of the Court.

ATTILIO PILLON

Sworn and.subscribed before me
this '*¥y xday of March, 19 81.this
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
Attorneys for Intervener-Defendants

LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant,

ROBERT R. HENDERSON, DIANE
M. HENDERSON, ATTILIO PILLON,
and HENRY E. ENGELBRECHT,

Defendant-Interveners

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-"

CIVIL ACTION

ENGELBR

Defendant-Interveners, ROBERT R. HENDERSON, DIANE M.

HENDERSON, ATTILIO PILLON, and HENRY E. ENGELBRECHT, each residing

on Matthews Drive, Bedminster, New Jersey, answering the

Complaint, say:
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FIRST COUNT

1. Defendant-interveners adopt the answers of the

defendant as to Paragraphs 1', 2, 3, 4, 5, 6,7, 10, 11, 12, 13,

14, 15 and 16 of the First Count of the Complaint.

2. The allegations of Paragraph 8 are denied. Prior

to the institution of this legal action, the plaintiff never made

any request to either the governing body, the planning board or

the zoning board of adjustment of the Township of Bedminster for

a rezoning or a use variance. Furthermore, the defendant-

interveners were not given any notice of any meetings of the

plaintiff with officials of theTownship prior to the filing of

this action. The defendant-interveners deny the allegation that

the plaintiff has exhausted, or indeed even attempted to invoke,

the administrative procedures and remedies available to him with

respect to the zoning ordinance of Bedminster.

3.- The defendant-interveners deny the allegations of

Paragraph 10. The defendant-interveners add that since the

plaintiff has not made any attempt to even utilize his administra-

tive remedies, it is impossible to conclude that resort to

administrative remedies would be futile. The plaintiff is merely

seeking to circumvent the normal administrative processes and to

avoid any public hearings on his proposal for rezoning and thereby

avoid and impede the rights of the defendant-interveners.
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SECOND COUNT

1. Defendant-Interveners repeat their answers to the

First Count.

2. Defendant-Interveners adopt the answers of the

defendant as to Paragraphs 2 through 11 of the Second Count.

THIRD COUNT

1. Defendant-Interveners repeat their answers to the

First and Second Counts.

2. Defendant-Interveners adopt the answer of the

defendant as to Paragraph 2 of the Third Count.

3. Defendant-Interveners deny the allegations of

Paragraph 3, and further add that the current zoning of the

tract of land which the plaintiff is seeking to have rezoned is

totally imappropriate for a regional shopping center and the

current R-3% is reasonable in all respects.

FOURTH COUNT

1. Defendant-Interveners repeat their answers to the

First, Second and Third Counts.

2. Defendant-Interveners admit that the land in

question is zoned for residential purposes and point out that the

adjoining lots owned by the defendant-interveners are located in

the same residential zone and are currently being utilized for

residential purposes as provided in the zoning ordinance of the

Township of Bedminster.

3. Defendant-Interveners adopt the answer of the

defendant to Paragraph 3 of the Fourth Count but add that the
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tract of land in question is also in the immediate vicinity of,

in fact it is adjacent to, the residential uses of the defendant-

interveners.

4. The allegations of Paragraph 4 are denied.

5. The allegations of Paragraph 5 are denied.

FIFTH COUNT

1. Defendant-interveners repeat their answers to the

First, Second, Third and Fourth Counts.

2. The allegations of Paragraph 2 are denied.

Residential development in the tract of land which is the subject

of this action is economically practical and reasonable, especially

considering the fact that lots located directly adjacent.to the

tract in question are currently being used for residential purposes

The fact that a portion of the tract is near Route 206 does not

render the tract unusable for residential purposes.

3. The allegations of Paragraph 3 are denied. The

defendant-interveners add that the soil conditions on the tract

of land in question are identical to the conditions on their

property and on-site septic systems are certainly economically

practical in the area. This is clear in view of the fact that

defendant-interveners currently use on-site septic systems.

4. The allegations of Paragraph 4 are denied.

5. The allegations of Paragraph 5 are denied.
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•r

SEPARATE DEFENSES

FIRST SEPARATE DEFENSE

The plaintiff has failed to exhaust the administrative

remedies available to him as required under R. 4:69-4 and is

barred from bringing the within action.

SECOND SEPARATE DEFENSE ' .. •

The Complaint was not filed within the 45 days of the

adoption of the Revised Land Development Ordinance, and this

action is therefore barred.

THIRD SEPARATE DEFENSE

The plaintiff's request for relief in the form of a

Court order rezoning the tract of land in question to retail

commercial is barred since such an order would constitute state

action which would deprive the defendant-interveners of their

liberty and property interests without due process.

DEMAND FOR DOCUMENT REFERRED TO IN PLEADING

Defendant-interveners demand, pursuant to R.4:18-2,

a copy of the contract to purchase referred to in Paragraph 1 of

the First Count of the Complaint, within five days after service
i

of this Answer upon plaintiff. •

VOGEL AND CHAIT -• \
Attorneys , fo r Defendant-interveners

Dated: March 19, 19 81

HERBERT W. • VOGEL
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no 3pDS!cat?on t o the governing body for

resorting, tf&re Is a pfainiefff tha t .̂ c?ve<i

Olrecidfy In court chaTl^nglrig the vd»icf ty 'of the

zontng ordinance.

V/^at tiipjtct dc©^ t h t s ha\c ors swy

clients, ? frow the fact that It surely Js

13 i<» to *ie$troy t?«e vatuo of the^e h^^s If

a regional shopping center ts brought?

Th« very real Interest of my client

?s that they have a rf^ht ur^er the statute to

bs" heard on any rezdnfn^* They have a rl^ht co

notice on any apj>l!cat!»>i, whetfter !t «s a variance

on or %$heth«r It is an appHeatIon o»* the

Board fir r<*zanlnq or eh» geusrn iiî f body*

They have the right top&cttf-an th* ^overn;;^ body-9

your Honor, In a special v«y. That statute — -nasnety

the t.ind Use t«w# especJaFjy pt-ot^cts. the rhj

<5f wy client, at least two out of three .of my

with in 2CO fe«t ^r>i 2s .3 vary
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.r-A'cler, £•-.»*? r affidavits say -- an-j I <sm sure

y ou r ;-• ono»" can an<k»r 5 c 2f*4 this - - H%*! ntj

y adjacent to a tract that has been

-c'i for r<?gt ;3r,d'v ahoppSig center purposes,

here is a suit to c«t that rezonlng,

as a practical siatter right not «ay clients have

been Knp^ct^d. Their hotnes — they are not

valuable now. 8obo*iy «ants a beaistlfu? horae

c- to a regional shopping center. So their

with due respect -- f kno^ there was

another motion to Intervene hivolvtng the Allen

oratl OJI. Th^lr Interests are very

frc»?5 Allen D^an# There Is a statutory

rl<*hz hofre. 8t Is not s^ieoi^e HvSng out of town

and w o does?i*t ^̂ $nt to ses th^ overall zoning

Your Ho*ior# I think also chat the

, *hfch is 4:33-1 a»d i*:33-2. i»:33-U by

the •.*$?, Is Intervention as a master of right and

*»r23-2 Is Intervention In tha 4lacretIon of the.

Ca?jrt •

We urge the Court to grant our right to

Intervene umier either Ru!^t bcf as «a matter

of r?-sht# che crlterfan or really Shree-fold.

F5r3t# Judge, that v«e do have an
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In the *transact !;*! abo-yt

Is !?£i£3t?3n# ! don't th!;?k she ff?ter??sts

b<? clearer. W® havo an Interest ~ that Is our

clients have an Interest In preiservJna th«$r

resistances. They have an Interest In

th#2r property, their s^tyle of !^v!ng»

hav« an Interest Isi preserving the

of their hcwM^s and th«?y havo an ?ntert»s£ lit

preserving th^lr right to be heard; theSr rf^iit

to petit ion, as the statute sets up. So I think

they elderly hav« an interac*

The secssid criterion of Rule ^s33-l

ss th^t the disposition of the suit r>ay fn^afr

or frtJpe'ik'd that fnten?3t.

ty

, I don't know hew the suit Is

toiig t> «« decl4e<sf your Honort bat If the Caurt

ordereti Be<knlr»st̂ r Tramshfa to redone that

particular tract of !an<il for r^gfona! shopping

caehtffr purposes, It ^ould surely frr^de* the

Interests of my cU^nx* 5 thfak that fs cl^ar

3«4 th-at Is fundamental•

J thfnk also, your Ho«r>rf In a way the

Court ne^s the participat ion' of my clients.

My clients need th« Court an4 th^ Court ?wed3 my

cHorsts. uppose the Court ?s ?nc?!n«?d to g
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reHsf to plaint i f f oc al l Zr& rel

2 i f f seeks* You h«ve sarsbo&y *t th a special

statutory r ight , *ho can pesfsfon lhe government,

teho can force a two-thirds vote, especially

protected by s ta tu te and on the oth«?r h3nd you

svsy have a Court directing 3 n?2onlng and you

get these two Interests clashing bere and ft fs

a: prcfoiem for the Court because a l l the par t ies

fr» Interest ars-n't before the Court and In a way

ft would be a trageiy r aside from violat ing my

c l i e n t s ' 1#gal rf^hts , ft *,vould be a tragedy If

the Ceurt wore to ord^r a r«2onfng# send It

bc«ck to the governing body or the Planning 3oard

or ba th and t$!l ^e« to rc?sane ar^i .tiy c l i en t s

at that poSat In tUvs f f !e a pet i t ion under the

s ta tu te and say dGti*t resore. 7»̂ ? governIng

body has a Court order. They ars not cjolng to

&gmm? the Court, They c a ^ t I<?*ora the Court.

They would be In contempt of Court t o ?§nor& the

Ci»«rt -*n<i, really^ that «i£y*4 be afzzr the fact

If my cHea t s cars* In then.

(Sut, Judge, ray R) tents dl*i not have th«

opportunity to core In hefor?* !f this plasntSff

before th« Tov̂ n with the Planning Board

edo or with che gyvernfng feocyShe *«ay
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yctj

ar that

th#y want: a zom change, >Jch err* proposal

a hearing In'th& ts**n ami t ranscripts

and my clients were haard before th©

It might be a different scsry. At

would knew uha&' their position Is.

occurred.

So I tHnk that ft Is In the

of the Cpurt to hove the plaintiff h&r&• — I

sorry — to have the Intervenor3 h«re ar̂ J I

think It Is In the Interest of the Intervenors,

certainly* to be here. •

I think also, your Honor, where Is

a possibility of depriving ray clients of

constitutional rights. Th^lr property rights ar

directly affected. .They are not genera!, as In

the whole - anybody out In the

They are fsm&dlately adjacent

If they were not given a right to b& ha^rd, thli

might '̂ ell deprive them of their c

rights; certainly In terms of their $ n te»e

rights.

Finally — not quite ftnally — ~ t.r

are S E W practical consfderaeIons k*r*i that s

your Honor kn^ts In the course of U

• there are frequently dl5cut?s ?-ns to ami
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a suit* T'.̂ t is to settle, a

Aoaan,-Judge, pecp«& who have that

s c ? a t protected statutory rl-jht to b*. heard,

if they are not a part of che litigation and

nsfe itkefy to be part of the sa£tlament process,

I doubt v*t̂ ether a 3Sttlessftt could b« achieved

and tf achieved It would surely be unfair

to my clients particular?«/#

Finally, your Honor, omSer Rule:

^-3^-1, them Is a final criterion and that

Is that the applicants Interest — applicant

should sho»a that Its Interest would not be fully

and sdsqaatefy represented by th* defendant. In the

Kow, as you recall, the ToMnshfp of

Is rsp«s^nted by able counsel• I know

of ftr. Ferguson. He Is their special counsel*

rte la an eminent trial attorney and we ha^ no

qt^sefdn about his 6otfpetei>C£# But th&re are

Mays in *h?ch my clients' have special and

partfculaf interests '!n tMg law suit vthlch are

a Itfctl* bit different from the tnunlclpallty^

Interest. Therefore, thos« Interests may not be

protected and those are as follows:
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I ' lrst of aIS t I chink in t^nss of the

J ? n g upon the sonjpy orrilnanca, they are

going to fcavs planners; they are vp Ir.g to- t ry to

cefeftd t4«? overall sen© plan, iv/ d tents, ah l ie

they would like t o see the zor& p i e n c t e

they havaf t tN r^k, a very, very special I

In putting forth expert testimony fn terms of

real dst3£& e«r«r t3 , for example, that a town

might not put forth In the defense of the overall

zone plan* My c l ien ts surely ^anc to shc^ that

the Impact cf ch^figiflg the sows from the

density residential to t he hl^v^st Oeaslty

cor^sx^rctol usuld have a ck?y

Impact o!i theFr property av?<J vsocj a t *k<

es ta t e e^j^erts, 5 doubt v»;iether the town

hafc/e that k!nd of expert testimony*

SacorKJ? y# I don*t tHnk ft is the

role to gee Involved In th«> special

Interests that I have raentr^rcsclb

of property ovKiers within 200 feet., They

defending an ov^raH z&?& plan. \\e v#ant t?>

our statucory right to be sp«cfffcal)y hsir

about sstti&i&nt of the

t?*>j

su i t , j chlnk» again, the t&rm may i^ant t o setd«

because otf sar ta ln overall cons?^eratitsrts.. Our
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client a K*jy ncs want to SQ% a sett lament. They

a»y want a sottie/ftenl: that Is different or they

»nay v̂ snt to proase satr«thl?»j a-lightly different

to the Court In terms of *#hat ought to be this

zoning for the property In question*

3o» again, triere could b« see*

variations betv^en th« town's position and

my clf«nt >s pcsfttofi.

Mainly, pur Honor, I think - t think,

fund&wntally, you hav* property cfttn r̂s *hose

Impact fa so <Hmct on them zn4 their &?3lr«

Is to defend that.

Th« second n*}&f your Honor, Is rule

^:33-2* That Is a discretionary rule, Th«

reqalreineAts are n<* quite as severe^ I would ask

the Court only to look at the popdrty ovmers and

the impact upon Hen, upon ttoslr nay of 1J&, upon

eheir horaes ^Ith a regional sh^pp!n-i| center and !

urge that they be a l lowed to corae Into this la*

suit to defend th»Jr cAftn partfeylar Interests In

thU particular case.

Without getting Into all the Isgal —

lavt In the briefs before you — ^

TH£ C^IRT: Donft, b*c3»jse S haw already

It. I 4on't viant you to repeat.
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fcft. VQ6EL: I sio nan*: to- po£t out jus t

one nsattsr and that 1$ I know there *-t<ar> a prior

app l icat ion by A llen c>an Corporation to cora©

Into th i s law s u i t . It was denied by the Court.

They are j io t within 200 f««t and they are very

different from us ,

3ut I understand In that argutfamt ti&r®

Is a case# the Allen dean v# S^dmrnster czss ,

cited In our* brief In v»hlch the Appellate Division

that denied the right to Intervene was reversed

bytfu* Supreme Court. There people v$ho &ere non-

residents of thd ccRsmmlty sought to tntervene*

Th* .Intervention was about nine months after the

sui t was Hted , The Supreme Court did £t!o& them

t o fncervene. There -are very few Mew &*sey

cases on point, but I think that case Is s close

one to this ors? and I th ink our c l i e n t s ' i

In thl3 particular c&$* are at least

to the Interests of the fntervenors In th* Alien

Dean case.

Sas?d upon all £'/ thiat 5 ask that '/our

Honor allow ^y vcllencs to I^cerven* and p

their very rsal interests in thcs iretter*

THt CCijaT: CS^ay.

MR, V 0 6 £ L : Thank you.
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7H£ CEUiVft >ho ar» ths njen to your left

and rfiJrc? Perhaps, yeu ought to indicate ft

for a*?. •

MR. VCSEL: t b*g your O3r4on.

THE CCURT: Jo your left ami r igh t .

m. VCGELJ This IS Hr. Collins of

my law firm,yoyr Honor.

^ i FERGUS09: 1 am A! Ferguson for

th« TcMnsMp-, your Honor. This Is Hr. Joe

BasraM&n for Plaintiff*

THt COURT: I an sorry,

M&~BASRALIAH; Wlnne, Santa & R\zx\

by Joseph t . Q«sra1lan for ths p la in t i f f .

THE COURT: A»!

Let tt» a?k you vihat fs the position of

cf So^mlnster on this 'appl icat ion? '

Mil. FERGUSON: f«fr thlnk» v»elghlrtg the

question, your Honor, that the tnt&rv&nors should

be allowed to ccrae In. The Township Is concerned

with the zone plan and the Integrity cf the zone

plan. However, our cut took Is global, as It were

It Is net s i te -speci f ic and It Is cer tainty not

sIce-specifIc on the surrounding propert ies .

not saying %<e yjcu&d Fgiore thos* problems^

but we car ta lniy would not concentrate on I t .
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Sasrail^ft's claha that there is ne'sd for a

rs?gi»onal shopping center In ste&ainstsr verses

3rldge%«aterr where everybody else says It should

go. There Is no need for two of thesu.

Vfs do not Intend to focus on the

specifIc effect of a shopping center on property

owners wUhln 2>0 feet.

I think It ancRjalous that a claim

caw be made for the first iEf̂ e fn court as to the

unc^rsti tut l^nality of an ordinance that doesn't

provide for regional shopping centers because If

the requests for a ane change c&ne up through the

usual a<Smlnlstratlve and legislative process In the

tmw, Mr. VogeT's clients 'Mould ,hase an absolute

right under the statute to be heard, to objs£t#

to subftk evidence and croas-exanlne.

I think they are effectively being

that right by the attack being isade by Mr. Dobbs

in this court In the first I n s t a t e .

For those reasons we siipsjart fn

THE COURTs All right.

Mr. Basra!fan.

Ma. 3ASRALIAH: If H pleases the Court,

your Horror - - pardon B« — the sztlGft that ?s

88a
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s really tuo- fold by Hr« Dcbbs»

On* I$ attacking >;he ordfu^ftce that was recently

a&gpted by th« immtslpalfty as a result of the

Allen Dean decision in thas It only considered

a small aspect of the tain and failed to take

Into cons5iderati on zoning of the entire municipality

and In potfeuIar the property v*hfcb Is the subject

matter of this Hslgatfcn.

To refresh, perhaps, Mr. Voxel's memory

and that &£ Mr. Fergus on» that at a time subsequent

zo the decision of the Court th®r& were very, very

expensive hearings in thtt cmnfclpailty with r+sp*ct

to the proposed la«0 u^e changes 3od tte Allen Dean

property, at!vfhlch public notice was available

and i t vtâ  made available co all residents of the

, all of wheaa had an opportunity* and

of whom h-ad ths opportunity an$ 414

e In the discussions with respect to

the s>ntng ordinance, as they <#**re they proposed.

All of the r&zt<ter\ts In that instance

v**re Ubfrtn 200 feet and without 200 feet, outside

200 f«fc, had the opportunity to be heard,

suggestions, listened to and considered and from

tlrre to tc.-ne Incorporated Into the zoning schense,

as nas finally adopted by the
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15

I *-brt't think thit the

here have any ^Irf^mnt rights than any ath^

property own^r In the municipality*

Specifically. wish respect to Mr.

Vsgei's reference to the Incsrvenors if? the

A!Ion Dean l
i tigation, these wire r«s!4^nts

outside of the municipality who sought the r

to Hve In the municipality but were p r e c ? ?

frcra ft. by virtue or the zoning. It is an

extension of the Mt. Laurel concept In the

developing coanunlty wherein Individuals a m .

denied a right: to live In an area by virtue of

their zoning. \

It is not analogous to the sSeuatlon

of the clients that Mr. Vogei represents.

I am very surprised to bear Hr»

Ferguson's positionvith respect to his glabai or

the municipality's global outlook havi t n g

many of the hearings on the Lad Use La* thai :

Land Use Ordinance that v*os adoptedI Tw-rt z

very specific attention given to all of the

res!dent3 who wer© Interestv?d and speci/IcaUy

those «ho ^5H2 within the hivrjedlete ant?a of the

proposed land use changes» v*hich »?*ere

dramatic and sotr»what different than what
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I chlnk th&z »n the course of any

on th«r© certainly safghfc *»*H be dis-

cussions with respect to sett lement. Having been

Involved-with the Township of Eedalnster for well

over a y*ar and having had dlsasslsns vdth the

township officials during the tfsne that the

n&*,4 lafwl use ordinance was being prepared and

prior to ^nd $ubssquetit to Its addption, I can

assure Hr. Vo ê) and his clients the municipality

has a very cee? interest In alt that happens

arsl, specifically that of all of Its neighbors*

I think tv*o# that the representation

of th* municipal i ty Is certainly adequate to

represent all of th& Interested parties, whether

or not they am specif folly represented by

counsel or otherwise*

Hule 4;33-l provides, and I think

the case law specifically provides that even

»f the first tMo prerequlslcs ar© jr«t, that the

third prerequlslt with respect to representation

of applicant's Interest s t i l l nxi3t be met and it

certainly Is frcm the point of the Kiinlcfpallty.

Through n*?» years of Utlgatfon or

eight years of litigation, the municipality
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y?o**ê fully represented the Interests

of the entire muni£1 pal!ty In the Al!«n

l i t igat i on* i *ouid suspect they am pr

.. to do the satne !n this Instance as wslt.

The brtefs are before you. I really r

don't sclek to go into the case la**. 1 think ;,.:

4u4^e Sl ar&a1^ decision with respect to th&

proposed Intervention by the HHI Ceyel opment

Ccnipany v*as proper and shctjfd he the ssxn&

decision fo11c3i«ed here*

THE COUlTi Lst re ask you 1$ there

a precedent In another case parmfttUng this suft

to b® brought In court prior to# as *#? say,

exhausting ona(s administrative reinedles be l OW?

Ma. BASRAUANs It Is our coitte«tlon <

If you ask me for a specific case, I &n not able

to te l l you a cite and direct the Court to I t .

Certainly, the Courts have permitted

In the p^st the ; relief that **e sought or at least

access ot the Courts *£t» the reltof **e soughtr

because of the Inability to exhaust the

administrative remedies* Vihlch m!*3ht otberwlse

be available*

THE C0UHT: Inability? Why do you

say Inability?
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toith THE ramieIpa1ity ar.<i hav- bac u1 scussIons ^11h

t*«»'. municipality f o r a p^ricxi ov o/** year prior --

HR» VCCZLt J must .csjj^ct. There are

no affidavits supporting that*

m . 8ASRAL!Afts Ct Is nc^ :m Issu^.

I think ft Is psrtfnent to the question of

Intervention,

THE CCUftTs | am Interestssi because

you have made the state&ent that s-olng before

the Tawftlp Ccmmtttee &nd th& Tcmahlp agencies

vgou!4 be fu t i le and I was uonderlng hox did you

arrlv« at that conc lus ion*

Hr5. BA5P.AUAN: Tlirough ccsr^minlcat fons

h, discussions vflth the Individual elected

off icials , of .the r<*un1cipaUty that are charged

nlth the nepof}s*bn*iy; through the knowl edge

of many years of AUca Cean l i t igat ion, through - - -

THE COURT: Well, let s» ask you t h i s :

Do you hav# any written docuraent

fri^i a responsible township official t e l l ing you

In black and *tb!t* don't f i l e an appeal because

ar« going to reject It?

MR. 8ASRA LI AH f I can^t ansv#er In the

t i ve , your Honor. Bui I can t a l l you, your
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?t

S COi&Tt Wall, you see, bar that ts

HR. BASRALlANs'Your Honor --

THE CX'ftTs You see the thing - w a i t .

The problem Is here, one of the issues,

4»n«r Is vthether or not you are entitled

to maintain this action In the Superior Court

prior to filing an action b&far* the Township

Boards» to have the Township Boards makd a

c5et«rm!nat!on as to whether or not there is tnerft

In your applteatIon. And or*? of the questions

that ths Cart has {5 *e have a certain pattern,

•^hlch has be?n aUcpt^d by the Legislature In otir

statutes, uMcb Is that when a parti-tsjar property

cMmtr believes that for ^at ey^r reason his

property Is ma<ks either useless or not us

as he viould Hke It to be, that Zr&rn arc

adopted vih«jreby appWcotioit Is n«ute to J p

agency, vihether the Planning Beard or Boanci of

Adjustment, or *hat have 'pui nail.te 5 s 3»vcn JO .

those parties who are particularly situated hi

terms of proxSmity to the iract tn qwstfcon;

a hearing dat<? Is established, so as to g«v« f.h«e?a

an opportunity to go before the .-̂ intd-pai

and present their v!e^»s as to the merits

. . 94a, ..._
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or the objections So the application andt

obviously* by ut i l iz ing the procedure which

you hav« by goig.' directly to Zh& Court and by

asking th is Court to deny the application of

three , a&tfttediy, property owners In close

peaxlmlty to th« property fn question the opportunity

to Intervene. You are, ft vtcuid. ssera to .re,

In effect asking th i s Court to countenance anti

give approval to a procedure whereby thsse throe

property owners are going to be denied a right

that has been given to ttvsm by the Legislature

to appear and give the i r vlsw5,

Hi\. OASî ALIAH: Perhaps, «y response

might: be In form of sorae of the history going

back some !5 or 13 n?onths, 15 or !-S months.

We have rnet with t^ie governing body.

We have explained what *e believe a rts the problems

v*i£h the zoning ordknce as» adopted and with

respect t o cur specific property. The fjcvernlng

body, by vir tue of the part ies with uhcnt «e rnet

and the representation that I assume those

Individuals have#has decUned to s-^k to

have us go to — until very recently — February —

mli-Febrjary sometlrne, by n r f t t s n coonunication

from Mr. Ferguson — to the Planning Board with
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raspsct to zoning of ihis specific przperz

&e vrtra in attendance at a!frost

of the public discussions and the private

discussions to which th« public was

Invited of the Planning Boardt standing

Master and Its zoning specialist, at \

time v«e srade known our specific requests

and %shy v*£ thought what was being -imde

by virtu eof the new land use plan was Inappro-

priate and fallal to consider both the municipality

as an entirety and our property, -specifically*

And In each Instance — and I believe transcripts

are available and 1 can go through thsrn - - tee

were told that this v*as not the matter for

consideration before the Planning Saard and Its

comstfttee at that £jtr«r because they vsere under

a Court Imposed order to resole specifically .

with respect to Alien Dear*, to do no more.

Their comments by the then Chalnnan of the

Planning Board, that he thoucht our Intervention,

If VOW «IU# or ovir discussions with respect to

our properties and the zoning scheme, as a vthate,

were in Inappropriate.

Again,because th*?y \̂ «re uncî r order

from the Court to rszone.

!
a
t
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at which this occurred. We vtere a^ars of alt

these problems. V^ went fon*ar4 ahd' hri a subse-

quent discussion with the governing body.

True, after the litigation nas started. W»

requested and received the right to make a

presentation on Impact* That v*as ava113^2 and

open to the satire public. The rsamfclpaUty

Isn't running pell-mell Into any action.

But the past: history of this cosaraunlty, Its

fight with Allen Dean, Its fJght \*\th any

proposed <krveloperf certainly, l& &&?m*at&

proof of the Inability to ceal ^Ith ths*

, v«h!ch has an avomd purpwe — an

purpo*« of maintaining the status qtio.

It has taken high density rcsTderatfal and

coroners?aI uses to s ome extent and jajjmed It

Into less than one-third of the land arsa of

the cewfimnTty and lafc the entire balance of

the coflimjnlty untouched.

THE COURT: Well, f*t m» say chat suppose

i accept as true what you havs said.

MR. FERGUSONi Before the Cout does

that^ I would make the representation that I

will give the history frcro our point of vt
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am: It Is not as counsel has jus t given*

THE COjRT t Hr. 3ssra1ia*v If i accept

as true \foat you have said, won't I t b e necessary

-so#&*here to substantiate those charges?

«*. BAS&AUAH: Mot If the attack -is

on the zoning, the fisproorfsty of the land use

plan as adopted by the sunfclpaHty as i t

effects the ent i re municipality and the Impact

of what has been dene ?n &e community by virtue

of A llen Oean ami the continuing effect of tha t .

THE CQUfcT: Ooesxi*t that Impact have

to he pr&m by SORAE evidence or testimony?

Mfc BAS^ALIAHJ Yes, I t u ! ! t be .

THE CGURTt W\U one of the qiiest?ons

that I viculd have In my raffid, knwlng the problems

that \& have In court w3th sttch art enormous

backlog. As a matter of reasonable ju

mana9ftnentv v#iere should that record be raa<!«?

Should It be made ?n the municipal agencies

where a transcript could be marieand presented

to th« Court or should t penalt you and your

adversaries to come Into this Court and take

up two, three , four weeks of £he Court's time

to make a record? As a matter of Judicial

management, shoutdn1^ I —
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MR. 3ASRAUAH: i'-ay l say that In

part response to that, that one of the prerequisites

under th* ordfence Is for an environmental Impact .

study. The cost of such a study alone Is approx- •

imately half -million dollars* That Is part of

v*hat the Court Is suggesting about making a record

fa slew* With respect to a parcel of property,

the prerequisites under the ordlnaDces of this

Township ars so burdensome so as to ©use us to

know that th* effort Is futile and I think the

Courts have th« obligation Kith respect to what

\i& think Is the position and the low, as It Is

and should ber certainly, makes the Court

available for the litigation Ir^tttuted.

THE CCURTs W e H v your complaint In

thfs case asks that the entire zoning osdnance

be declared Invalid, correct?

m. BASBALiAat Correct

T>E COURT? Is there not also a demand

that only your specific tract be rezoned so as

to permit a regional retail an4 comnerclal zone?

MR, BASRAL5Af?x I cannot demand for

other property owners.

T>€ CGUrlT: So ycu are.

HR. BASfULIAMs For our property.
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7H£. C0UH7 : A*id as to that>pu feel

that these three fntervsnors don't haw* any

different claim than Allen Dean or vshat they

cal l themselves .-- BUT Development Corporation?

MS*. 8ASHALIAN: Isaid that they have

no different — I said they have no different

standing than any other property owner wfthjrt

the munfc?polity.

THE COURTs Do you think that If the

al ternat ive request:, that you have asked,

wh?ch Is that your particular property be

re^oned to permit regional retai l and ccxraierclal

deve!bpwntf that !&plfediy that reqt>-»st

be granted on the assumption that the. en t i re

zoning ordinance should not be declared In

but that-there has b*«n a showing that such a

zone should foe allowed In Sr?do2v*ater — Sedmlnscer

Township and sh<uldn*t these irttznrzDrs, If that

Is so , have the opportunity at that pdnt t o say to

the Court, vieII, Judge, maybe t t e re &>u3d be one

a llowed In Bedmlnster Township, but not on this

t rac t next to our property,, but on the other end

of town?

MR. BA5RALWN: Should the Court decide

that Oiir al ternative relief be granted, that Is
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only the f i r s t step In 4 long schstf*? of resuming

ami planning at tff«h'point a l l ?rt4fvi4tt3js have

tba r$>t, Whether It ?s th^*& {ntsrvsnors or

else * to fntsrj«w:t <*n4 have a rl^ht to

the i r belte?*.

Certainly, If the ^unlcfpaiUy had

A|!<*n ^ ^ » Including th i s

ar^is^nt ba va&£& by th$a*

individuals? If a highway war© ext^fKfed to

our pre?srty within 200 -fe»t of th© property

of thes«» part i ess r t 4 as a eons^uencs of that

mxr prtzp&rty <ms devc?!?5ped# the ze<» will

«d I 4onJt think that th^l r r ights am

any 1 4 by that a&eh^ftism tha*i by

ta to at t h i s point tn^t th« foc^irloo of the

sh*f>plng c*nter» as prc^>css^f !s not In c!o$«

j>r?s«ijatty t o the i r property* lf& entfrn t rac t erf

land b y the plaintJff Is u t th tn 200 feet

«jf the — I bell«ve I t Is fcHo of the lnt«rvenor?i#

T«£ £OftT* 5?^l«4ite If you ^ou^d jus t

t r r m record ^>at *cu?4 b? th& prejudice to the

plaint i f f If I srantsd the spplSeat!<^t Assuming

that I aw a*tfsfl«d with th* rt?pr&s^tatlon of the
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Intervenors, that thei r appearance wlU not

I rt any way delay the time periafc for d

or the t r i a l , how tiouid that prejudice the

pla Inttff to allow the grafting of th i s motion.

M&. SASRALfAHr Certainly, If you

allowed the granting of th is motion as to these

fntervenors, there could be a subsequent SCO

representing property owners I* and aro«nd and

h Ssdrcfnstsr I tself , Certainly, the graatfng

of t h i s motion by the Court would not preclude -

anyone else from rnakfng the same argyfls^nt. ! donlt

beltsve I t estopped anycne e l se frero the sairie

ty*>« of action.

THE &tR Tt Uft n» as:< you one other

thing. Suppose I determine that there was a

dist inct ion between th i s application an4 the

application of .HUT Devetyrant Cofi^any^ which

was denJed by Judge Diana In January of 158!f

on the grounds that HIII Development Company

d!4 not— W3S not within 200 feet as tbese

Intervenors are? How many property owners are

there within 200 feet of your c l t a ^ t ' s t r sc t?

Do «*- te>ow?

MS. B&SRALIAMx I don't know. It Is

a 200 acra t ract of land, your Honor, *t has a
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b'gg perimeter.

7r£ COURT: What are talking of, tan,

50, 100?

HA.BASSUUAJH I couldn't answer,

your Honor.

THE C€UftT: Does anyone here 5now?

MR. VCGEU Your H^nor, It Is somewhere

In the order of magnitude of approximately

seven property owners* They are large pieces

of property* One Is 90 acres.

Tt£COUftT: Seven property owners

within 200 feet of plaintiffs tract,

MR. VQ6EI: And »Matthe*s Drive Is a

street of five or six houses and they are right

next to this shopping center. Some backyards —

ft. 8ASAAL!A&: HOW raany of those are

uSthfn 200 feet? I believe Hr. Vogei did not

Indicate —

m. VOGELT T«O of the three. Th«

H5Persons and Engfebrechts ar« |j»imedlately —

their backyards Inwedlately adjoin this shopping

center and It Is no hi lt or mountain, Judse. It Is

wide open flat field* Mr. ?el lonr who Is btn In

Court, Incidental!y, Hves ?msr?edlately across the

strsst from the Hendersons and Is right back there.
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MR* SASBAUAH: « cannot ccnflrm

that Zh*r& are. seven jrcperty ^ni?rs.

THE CCORT: Assume that to be a fact.

Assume what counsel represents Is the fcct. What

harm or prejudice Is there to your action or

to the management of this trial If § *&re to

grant this application by three of those property

owners and It f3 conceivable that four other

applications may be made? I have got a case

waiting outs tda with 15 lawyers. This vculd st?U

be a Jot less than that.

MR. BASRALfAH: First of all, of ths

proposed Intervenors, only two Hve wlthfn

200 feet, as Mr* Yoge! has represented.

So your granting the motion as to these

property owners. It would se*st to me to open

k up to those outside of the 200 feet radius of

the property as welt* I think that the whole

hand!?n9 of the litigation, the Irapact of what

Is concerned* would be a prejudice.

THE COURT: How? That ts what 8 ̂ n t ta

kno**# Hew?

H5** BASRALIA34: Your Hcnor, tJie magnitude

of the litigation will be such —

THE COURT: You have got to Xercac more
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papers and send out more papers?

MR, 3AS3ALIA?!: That Is the easy part,

your Honor•

Certainly, should ft ccsse to pass

that there is an ability for the ssuncfpaUty,

as the de fendant, and the plaintiff to open

a discussion and to negotiate* should that be

possfbte , a settlement of their disputes,

which Is s&lcMe to the parties, and adding

tn the Indlvldm Is, rights of Individual

property owners, all of whoro ar* within the

200 feet, thare wcu Id not In fact be a settlement

cf any lit I gat Ton* The concern by these property

owners fs the Impact on the property aid their

market value as to the property. There Is no

end t» \«hlch this int-arventlon seeks the Individual

rights as to the value of their property verses

the Impact on the munlegality*

fcen I atn asked whether or not I an

demanding a zone change or plaintiff Is demanding

a zone change for all of th*? untouched land

within Sedaifnster, I can ask vfhether or not the

intevenors stand here because their concern 13

based only on the Impact, unsubstantiated;on the

value of their pro|>erty verses their Interest as
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to 3*?«&aJn5fcer and aU' prcperty owners„'

TH£ CCURTs Well, tap!left In that

suggestion that Zh& Township may be witl ing to

resolve the matter and the property owners may

not —-

MR." 3AS8AUAH: I doubt that v^re pos&?b!

THE COiftT? That would sort of suggest

that the !n tere± of the Township and the Individual

property owners may feel1 be different*

S»V BA SftAUANt I don«t think :that* Is so.

The Township has a demonstrated record of the

Interests of a l l of Its rssfdents fn any of the

2oning litigation that has been Involved and

the records are replete with Allen Dean alone

and ether litigation as to their Interest and

their representation of the municipality*

THE COURT: Then It Is'unite!y there

would be a settteramc with the Township that the

Individual would not acquiesce to .

m . BASRAUAKs'! think It Is unlftely,

but not certainly outside of the scope of vthat

could happen*

THE COURT: AH right. Thank

Anything further,

(«o response.)
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TW£ COURT:

Alt r l^hc , gent lawen* t h i s i s an

n for three property umbers t o be

permitted to tnfcarve/s* *s assor t defenses

to the appl&tlon by the plaintiff in this

case Leonard Dobbs, who s*ns catai'n property

fa 3*dm|nstdr Township* to set aside and declare

as invalid the entire zoning ordinance of

Bedmlnster or In the alternative to compel

the Township to n»2r>rta the ?ec(f fc tract of

}an£ owned by the plaintiff so as to permit

regional and retail C£*nn»rc!ai development. .

I vtould note that th*re Is a request

to wave the time requirements for service and

fifing of this application, as permitted by

Rule l;6-3, which Is gra^tsd*

In this particular rriatter there %ias

an earlier nsotlon for Intervention brought by

another party, the Hills Development Ccmpany

*h?ch bias nott I understands a resident of the

itMnshlp, but I prersume owns scms property in the

Towf»hlp — which was heard by 4udg& 0|ana:

In January and dented.

These Intervenors claim that they are

In a different situation because they own property

107a
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much closer to the tract of Und In question and

tb*y point cut sen* of the things that ! am sure

aers said before Judge Diana, ubtch h that they

be^n effectively denlad by reason of the procedure

adopted by ths* plaintiff^ their right to have

notice of the application, If thtswere to have

been brought In the Planning &oard or th&

Board of Adjust«sent, an opportunity to appear

ulth counsel tf necessary» to present tNr-fr

argwnents In support of or In opposition to

the application and they effectively would

be denied any voice In these applications.

On the other han^ the plaintiff argues

that, welt, there Is a Tc^nshlp that fs Involved

as a defendant* The Interests of the Township

are such that they are and would be able to present

all of the arguments In opposition to the

application and If these Interv^nors \>&r& to be

allowed to Intervene, that that 'would open the

particular trial to Intervention by hundreds cf

other property owners, the result of uhfch uould

b& effectively to create great consternation

and problems and mayhem fn the rBanasetrx*nt df this

particular trlaK

First of all, ! think It Is ckar, as

108a
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n t s cut, Allen Coan Corporation v, T^e

Township of 3«&ntn3tdr at S3 <Nl.J. 33!» a

©73 decision of cur Supreme Court, that the

application I s timely and should be heard.

In that particular case the application had

been ma<5e nine months latsr and the Suprenv*

Court Indicated that that was a tfrr*ly

application*

Obviously, there are several

factors that this Court could t3ke Into

consIOration In making a determination*

Cns Is, as S have pointed out, the Legislature

has adopted a scheme so as to permi t proparty

owners an opportunity to be noUffed of all

changes In zoning or any applications for

variance made by property owners within 200

feet by requiring that when there are applications

for subdivision or variance, that those particular

Individuals should and rsust be given notice of

the application, the time and place, to be given

an opportunity to appear at the hearing and present

their views. Of course, this Is not to say that

the other property cwn*rs In the Township ar& not

equally entitled to appear In ihsse applications

and they certaHy are. Sut the Legislature has

... ,„.„ 109a - _. .
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for wh^^ver i-sasrss determjn-ad thi thosa &ho

lie within SCO. f«et of the property In question

have a particJar Interest In the -.issue that

should be gfv«n personal and direct notice

as opposed to the regaining residents In

the rest of the Township, so as to sjake certain

that they do mate note If they so wish before

the agency of thair objection or support of

any particular qp piIcatbu

Cne of the Issues, It seems so the

Court In this matter, Is the question that w$l)

have to be determined ultlrr^taly, whtch Is

whether or ret thfs litigation should H e

prior to the plaintiff exhausting all administrative

remedies be1CM before the Planning Board* the

TaMRshlp Comnlttee and tte Board of Adjustzn^nt

and that Is an Issue that I think I am not

certain of \ahat the law Is In this particular

area* but It fs certainly an Issue that has to be

heard and decided. Implicit In that fs the hope

and the policy of our Courts that there be a

joinder of all actions, so that we could have

one single trial to dispose of all Issues at one

time with respect to matters before th» Court.

And with that policy, obviously, the more parties

:_.,.,. . ._,... .— .—-., 110a - — • * -
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that partScf-jase, Wio havs 3rt lot*rest , the more

certain v*e are that th^re will be <single t r i a l

to dfspos* of a l l Issues at one Uitie.

Finally, the Court must also give

consideration to the fact that a record roust .,

be .stiftc. If t te zoning coce Is to be declared t o

be Invalid* A record must be i&ade to show that

Vfhat the Township did In order to adopt I t , a

record must be shotted to show #here I t Is wrong,

ff It ?s wrong, and tha t , of course, requires

QX?*rz testimony and that , of course, Is a

proceeding that takes a grsat deal of time and

the Issue of JudfeJa! mana^en^ent Is very Important

to th i s Court• I say nothing that Is of any

surprise to anyone when I ^ that our Courts are

deluged with v*ork and to set aside .what has to be

v?*eks In order to make a record, to make a

determination as to vihether or not the zoning

code vtas properly adopted, will take a long time

and a graat deal of the Court's t lnz and I really

at t h i s point do not know why that tl«ne should not

be taken by the par t ies , who are particular! y

Interested* namely, the Planning Beard, the

Beard of Adjustment and the Township Cownlttee.
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It seems £o KS that taking Into

consideration all of the aspects of this case,

that these particular Sntervertors, at least

t*o of them, have a particular Intexst \*h*ch

may not viell be represents* by the attorney, v<ho

Is obviously very confident* for the Township,

Th* Toi<r»shfp has an Interest, obviously, to

represent all of the property owners throughout

the Township. But those who are vtlthin 2C0

feet* tthlnk hove been given special designation

by the Legislature In the procedures that It has

adopted and i think that to - that they should

be given the opportunity to present In court

through their counsel whatew objections they

have or whatever support they wish to give .to

a particular application*

Accordingly, It Is my determination

that all property owners, that they tw property

owners In this particular case who have property

within 200 feet of the property In question shall

be allowed to Intervene. The one #to does not,

his application v*l11 be&nled.

You can present an order to that effect.

. YG5£U Thank you, your Honor-

. SASKALIAN: Might I ask *h!ch two
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property

MR. VGCEL: The Hendersons a/xa the

Englebrechta are the two property

aoo f«et.

(The mot i on prcsceed lngs are conclu<kd.)

C E R T I F I C A T E

I hereby cert ify the foregoing to be

a tria* and accura^ transcript of th®

tn the above ent i t led matter.

DATE:
1 RCBERT B. GROSSiMAN. C,5.R

OFFICIAL C O U REPCRTSR
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 079 60
(201) 538-3800
Attorneys for: Applicants for

Intervention

Piled April 27, 1981

LEONARD DOBBS,

vs.

Plaintiff,

TOWNSHIP OF BEDMINSTER, )
a Municipal Corporation, )

Defendant, )

ROBERT R. HENDERSON, DIANE M. )
HENDERSON, ATTILIO PILLON and )
HENRY E. ENGELBRECHT, )

Applicants for Intervention }

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-80

CIVIL ACTION

NDER

This matter having been opened to the Court on the

motion of Vogel and Chait, A Professional Corporation (Herbert

A. Vogal, Esq. appearing) Attorneys for the Applicants for

Intervention as defendants, Robert R. Henderson, Diane M.
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Henderson, Attilio Pillon and Henry E. Engelbrecht, and Winne,

Banta & Rizzi (Joseph L. Basralian, Esq., appearing) Attorneys

for plaintiff, Leonard Dobbs and McCarter & English (Alfred L.

Ferguson, Esq., appearing) Attorneys for the defendant, Township

of Bedmihster, for an ORDER accompanied by an Answer setting

forth the defenses of the applicants, and the Court having read

and considered the brief and affidavit of the applicants and the

brief of the plaintiff, and the Court having heard oral argument

from all counsel, and it appearing to the Court that, the appli-

cants, Robert R. Henderson, Diane M. Henderson and Henry E.

[ Engelbrecht should be permitted to intervene as defendants

pursuant to R. 4:33-1 and that applicant Attilio Pillon should

not be permitted to intervene for the reasons stated in the Court's

oral opinion, which is hereby incorporated by reference:

IT IS on this^T^ cfay of April, 1981:

ORDERED that the applicants, Robert R. Henderson,

Diane M. Henderson and Henry E. Engelbrecht, be given leave to

intervene in this action, pursuant to R. '4:33-1 and to serve and

file an Answer upon the entry of this ORDER, with

like effect as if the applicants, Robert R. Henderson, Diane M.

Henderson and Henry E. Englebrecht had been named as original

party defendants.

IT IS FURTHER ORDERED that the application of

Attilio Pillon for intervention pursuant to either R. 4:33-1 or

R. 4:33-2 is hereby denied.
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IT IS FURTHER ORDERED that the applicants'shall not

be permitted any additional discovery other than the discovery

which the plaintiff and defendant are permitted to undertake.

MICHAEL R. IMBRIANI"; J.S.C.
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McCARTER & ENGLISH
550 Broad Street
Newark, New Jersey 07102
(201) 622-4444

|l LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER,
a municipal corporation,

Defendant.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L-12502-80

Civil Action

PRE-TRIAL MEMORANDUM ON BEHALF
OF DEFENDANT

BEDMINSTER TOWNSHIP

1. NATURE OF ACTION: Plaintiff, Leonard Dobbs, is the
unsuccessful, No. 2 bidder to be the developer of the regional
mall to be located in the Bridgewater Commons in the "Golden
Triangle" in Bridgewater, New Jersey. Having failed to receive
the franchise in Bridgewater, he has obtained land in Bedminster
on which he now seeks court approval for his regional mall.
Plaintiff invokes constitutional law doctrines (from the Mt.
Laurel cases) to claim that defendant Bedminster Township
has an affirmative obligation to zone his optioned land for a
regional shopping mall. Plaintiff also claims that the zoning
of the property on which he proposes to develop the shopping
center is arbitrary and capricious and represents an unconstitu-
tional taking because it is not zoned for the mall he desires.
Defendant asserts various affirmative defenses including, that
plaintiff's causes of action are barred by the doctrine of res
judicata and collateral estoppel by virtue of the orders and
judgments in Allan-Deane Corporation vs. Township of Bedminster,
Docket Nos. L-36S96-70PW and L-23061-71PW; that plaintiff has
failed to exhaust his administrative remedies; and that the
complaint was not filed within 4 5 days of the adoption of the
Revised Land Development Ordinance as required by court rule.
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2. ADMISSIONS OR STIPULATIONS: None as yet.. Plaintiff
has refused to provide documentation as to his optionee status '.

I with respect to the subject premises. Defendant therefore cannot ;

even stipulate plaintiff's standing to bring suit. •

3. FACTUAL AND LEGAL CONTENTIONS OF THE PLAINTIFF: See;
attached. ;

4. FACTUAL AND LEGAL CONTENTIONS OF THE DEFENDANT: See !
attached.

5. CLAIMS AS TO DAMAGES AND THE EXTENT OF INJURY: j
Plaintiff's claims as to damages have not'been detailed. 15.CLAI
Plaintiff seeks only a rezoning of property on which he allegedly '
has an option.

i! 6. AMENDMENTS TO THE PLEADINGS: None.

ij 7. SPECIFICATION OF THE ISSUES TO.?BE DETERMINED:
ii (a) The res judicata and collateral estoppel effect of the ruling,
!i findings, orders and judgment of Judge Leahy in. the Allan-Deane
!| suit. (b) Whether the policy of. the State of New Jersey and
ij the federal government is such as to discourage, and indeed to ;
j; prohibit, further sprawl development by the proliferation of ;
ij ex-urban shopping malls such as that proposed by plaintiff.
jj (c) The extent of the municipal obligation, if any, to provide
zoning for regional shopping malls under the Municipal Land Use
Law. (d) The municipal obligation, if any, to provide zoning
for a regional shopping mall under the State constituional obliga- ;

tions outlined in Mt. Laurel and Oakwood at Madison. (e) Whether
the zoning of plaintiff's property for residential use is
arbitrary and capricious and amounts to a taking in violation of
due process. .

8. LEGAL ISSUES ABANDONED: None.

9. EXHIBITS MARKED IN EVIDENCE BY CONSENT: To be
prepared after and in accordance with the pretrial order and as .
discovery proceeds. i

10. EXPERT WITNESSES: Defendant requests that experts
retained by a party be limited to those identified in interroga-
tories and whose qualifications and reports have been exchanged.
See No. 18, Discovery, infra. Virtually all witnesses will be
experts, including many employed by the State of New Jersey and
the federal government and the regional planning bodies, such as
Somerset County Planning Board, Tri-State Regional Planning I
Commission, etc., as to which there should be no limit. ;

11. BRIEFS: As directed by the Court. ;

12. ORDER OF OPENING AND CLOSING: Usual order.

118a



13. OTHER MATTERS WHICH HAVE BEEN AGREED UPON: None.

14. TRIAL COUNSEL: Alfred L. Ferguson.

15. ESTIMATED LENGTH OF THE TRIAL; Three weeks.

16. TRIAL DATE:

17. DATE THE ATTORNEY FOR THE PARTIES CONFERRED AND
MATTERS THEN AGREED UPON: None.

18. PRETRIAL DISCOVERY: The Answer was filed and issue
|| joined on February 11, 1981. Defendant served Interrogatories on
i February 19, 1981 and answers are due from plaintiff on April 22,
U 1981.

l\ Plaintiff has refused to supply defendant with a copy of
• i his contract to purchase, referred to in Paragraph 1 of the First
I Count, pursuant to R.4:18-2. Defendant requests an order direct-
'! ing plaintiff to do so forthwith.

; Plaintiff served Interrogatories on defendant on
i March 12, 1981. Answers will be due on May 12, 1981.

No other discovery has occurred.

19. PARTIES WHICH HAVE NOT BEEN SERVED:

20. OTHER MATTERS:

None

_ _ _ ^ : Defendant reserves its right to make
the following motions prior to or at the trial: (a) Dismissal of

; plaintiff's suit on the grounds of res judicata and collateral
estoppel. (b) Dismissal of plaintiff's suit for failure to exhaust
administrative remedies.

I; being filed out of time;
: completed.

(c) Dismissal of plaintiff's suit as
(d) Summary judgment once discovery is

Respectfully submitted,

McCARTER & ENGLISH
Attorneys for Defendant

B y : • •'
Alfred L. Ferguson
A Member of the Firm

I! Dated: March 17, 1981

119a



FACTUAL AND LEGAL CONTENTIONS
OF

DEFENDANT
TOWNSHIP Ot BEDMINSTER

The plaintiff, Leonard Dobbs, is a major developer of j
shopping centers and regional commercial malls. He has developed,
inter alia, the Short Hills Mall in Essex County, New Jersey,
which is in the process of undergoing an expansion from a one
level open mall to a multi-level enclosed regional shopping mall. •

The plaintiff Leonard Dobbs was an applicant to the
Bridgewater Redevelopment Authority to be the developer for the
regional shopping center and mall at the Bridgewater Commons,
located in the "Golden Triangle" in Bridgewater, New Jersey.
Plaintiff failed to get the requisite approvals to become the \
developer. The development approval was in fact awarded to
Ernest Hahn, from California. \

Frustrated in his attempts to become the developer at
Bridgewater Commons, plaintiff has embarked on a two-pronged
attack: First, defendant has sought to challenge the award of
the developer franchise by Bridgewater to Hahn by engaging in
and backing a series of lawsuits against the Bridgewater
Redevelopment Authority. Defendant believes plaintiff may be
financing said lawsuits as well. Secondly, plaintiff has brought
this action in Bedminster Township with respect to land on which
he has an option and on which he seeks to have this Court order
Bedminster to allow plaintiff the regional shopping mall and
shopping center which he was denied in Bridgewater.

Plaintiff has further attempted to sabotage the
development at Bridgewater Commons and the award of the developer
franchise to Hahn by informing the public and the relevant market
in which he operates (large commercial chain stores such as
Sears, J.C. Penney, Lord & Taylor, Bloomingdale1s, Bonwit Teller,
and other quality merchandisers) to the effect that plaintiff
will be the first developer to receive final approval for a
regional shopping mall in Somerset County. Defendant further
believes plaintiff has encouraged retailers not to proceed with
the development plans at the Bridgewater Commons in Bridgewater,
New Jersey.

Defendant contends that this action against Bedrainster
Township is a fraud upon the courts and the citizens of the
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j state of New Jersey, in that its real purpose is to delay and
ij impede progress of the Bridgewater Commons regional shopping
imall development by anyone other than the plaintiff, so that
I plaintiff can undertake that development, when his suit in
Bedminster proves unsuccessful.

Plaintiff invokes the Municipal Land Use Law and a
perversion of the Mt. Laurel doctrine to claim in effect that
every municipality has a duty to zone for a "fair share" of the
regional demand for commercial uses, and for regional shopping
centers in particular.

I Specifically, plaintiff alleges in paragraph six of
i;the Second Count that the Bedminster land development regulations

" . . . have further failed to provide sufficient
space in appropriate locations for a variety of,
among other things, commercial and retail
districts in order to meet the needs of
defendant's present and prospective population,
of the residents of the region in which defendant
township is located, and of the citizens of the
State as a whole."

"This language, taken as it is from the Mt. Laurel decision,
j; attempts to use a doctrine of constitutional law announced by
;; the New Jersey Supreme Court to aid citizens who need housing
:-to aid his quest for the developer's bonanza of a regional
'.shopping mall,

•'• In fact, plaintiff's proposed development will
(exacerbate the problem of balancing jobs and housing, since
I: plaintiff' s development will create 3,000 additional primary
|; jobs without any provision for housing.
i! •

•I Defendant contends that plaintiff is wrong in the facts
i: and the law. Sound and generally accepted principles of land
|j use planning, the New Jersey Municipal Land Use Law and public
\\ policy decisions by the State of New Jersey, the federal
j: government, and regional planning bodies (such as the Tri-State
ii Regional Planning Commission, the Regional Planning Association,
IjThe Somerset County Planning Board, the Governor's Cabinet
;Development Committee, ̂ and others) all compel the following
conclusions:

(1) Planning and public policy, and this Court, should
not encourage further sprawl development by regional shopping
malls in the exurban areas because of the inherent energy
inefficiency of such sprawl development and because it violates
the urban imperative of encouraging commercial and retail use to
be developed in our already urbanized areas.

I
I;
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(2) The scarcity of public funds for subsidies or
encouragement of further sprawl development in the ex-urban
areas mandates against encouragement, subsidy or approval of
further regional shopping malls in ex-urban areas in general,
and Somerset County in particular.

(3) That if any shopping mall should be built in
the ex-urban area of Somerset County, then the location of
the Golden Triangle in Bridgewater, just 5 miles to the South, is
by far the best place for regional mall development such as
that proposed by the plaintiff. The Golden Triangle has been
targeted by Bridgewater authorities and the State of New
Jersey and by regional planning bodies as an appropriate center
for regional mall commercial development for at least 25 years,
and is particularly well-suited to that location because of
the congruence of Rte. 22, 1-2 87, US 202, US 206, other roads,
existing rail networks, and the existing development pattern
of industry and residences in Somerset County and the surrounding
area.

(4) The need for a regional shopping mall in Somerset
County is being met by the development of Bridgewater Commons
approximately 5 miles south of Bedminster. Bridgewater Commons
has received the approval of all State, county and local
authorities, including the Governor's Cabinet Development
Committee. The Governor's Committee not only approved the
Bridgewater Commons, but explicitly recommended that the Somerset
County Planning Board affirmatively discourage any other
municipalities in Somerset County from undertaking similar
developments. The Bridgewater Commons is expected to open in
1983 and groundbreaking is expected in the Spring of 1981.

li
|; (5) Defendant contends that with the Bridgewater Commons
^regional shopping mall progressing as planned, there will be no
ineed for, and indeed there will be a duplication of commercial
jfacilities by, plaintiff's proposed development in Bedminster
[Township. See supra.
| (6) Bedminster Township has made more than adequate
;|provision in its Revised Land Development Ordinance for retail
jand other commercial services for the present and future
iresidents in Bedminster Township and the surrounding areas,
pursuant to the rezoning and replanning process ordered by
Judge Leahy in the Allan-Deane litigation and supervised by
the court-ordered Planning Master, George Raymond, which
resulted in the present land development regulations now in
effect.

With respect to the property in Bedminster Township,
defendant contends that the land allegedly optioned by plaintiff
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is zoned appropriately for residential uses and can be
economically developed with such zoning. The development of
plaintiff's property for R-3 residential use is fully consistent
with principles of sound planning and marketability.

Plaintiff's land is located close to the flood plain
and water course of the North Branch of the Raritan River and
is particularly inappropriate for the proposed commercial
development because of ecological constraints and problems,
including water quality, non-point pollution, sedimentation and
erosion during construction and thereafter, and the like. The
zoning of plaintiff's property for residential purposes on
large lots is necessary to protect the critical water resources
of the north branch of the Raritan River, which is a major
|jsource of water for northern New Jersey.

Defendant contends that because of the transportation
problems, and specifically the lack of access ramps to the
interstate highways 1-80 and 1-2 87 in Bedminster Township,
and the traffic congestion problem currently existing and
arising in the future because of future development already
planned in the 202-206 Corridor in Bedminster Township,
plaintiff's optioned land is particularly inappropriate for
the proposed development.

Defendant contends that the Township of Bedminster has
a limited sewerage capacity both now and in the future, and
the development of future sewer facilities is limited by the
§201 Facilities Plan approved by the Somerset County Planning
Board under the applicable State and Federal Clean Water Acts.
Present sewerage capacity, and that which is planned for in
the future, is necessary to serve the residential development
and supporting commercial services necessary to carry out
Judge Leahy's orders and judgments in the Allan-Deane litigation,
and diversion of any part of the sewerage capacity to support
plaintiff's proposed development will operate to the detriment
of and render illusory the rezoning ordered by Judge Leahy.
Any attempt by plaintiff to build an advanced wastewater
treatment plant to discharge into the Raritan River will be
barred because the assimilative capacity of the stream will
have been exceeded and the beneficial uses of the stream will
have been degraded and stressed, all in violation of applicable
New Jersey and Federal Clean Water Acts and water quality
legislation and regulations, by the present and proposed sewer
facilities in Bedminster, and by the other discharge above
and below Bedminster.

Plaintiff never brought his proposal to the governing
body of the Township of Bedminster, but instead waited for the
replanning and rezoning process to end and commenced this
I action. Plaintiff has been utilizing the pendency of the action
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to prepare his expert reports by which he will purport to justify
the rezoning of his land for regional shopping mall development,
a process which is condemned by the letter and the spirit of the
Municipal Land Use Law and which has deprived the Township of
Bedmirister, in which sole land use planning jurisdiction is !

constitutionally vested by the New Jersey Constitution, from the
opportunity to exercise its jursidiction and power over land use
planning. Plaintiff has therefore failed to exhaust his legisla- ;
tive and administrative remedies open to him, and plaintiff's
complaint should be dismissed.

In addition, defendant raises the following specific
ii defenses which as a matter of law, bar the plaintiff's claim;
il
'! Under the orders and judgments issued by the Superior
!' Court, Law Division, Somerset County, Judge B. Thomas Leahy,
ji in the matter of Allan-Deane Corporation v. Township of
i| Bedminster, supra, the Revised Land Development Ordinance enacted
|j by the Township was found to be fully consistent with the
jl requirements of all state and regional planning bodies, with
•I sound planning principles and with the constitutional requirements
jl outlined in lit. Laurel and Oakwood at Madison; plaintiff's
!| cases of action are, therefore, barred by the doctrines of res
jj judicata and collateral estoppel.
'!
!| Plaintiff has failed to seek administrative relief
|| before any authorized body in Bedminster Township; this failure
jl to exhaust administrative remedies bars the present lawsuit.

ij Plaintiff has failed to file his lawsuit within 45 days
j, of the adoption of the Ordinance, as required by R. 4:69-6 and
'\< is therefore barred for being out of time.
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WINNE, BANTA & RI2ZI
25 East. Salem Street
Hackensack, New Jersey 07602
(201) 487-3800
Attorneys for Plaintiff SUPERIOR COURT OF NEW JERSEY

LAW DIVISION:SOMERSET COUwTY

LEONARD DOBBSr

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant.

DOCKET NO. L-12502-80

CIVIL ACTION

PRETRIAL MEMORANDUM
OF PLAINTIFF

1. NATURE OF ACTION: Action to compel rezoning of a tract of
land as to which plaintiff is a contract purchaser.

2. ADMISSIONS AND STIPULATIONS: None.

3-4. FACTUAL AND LEGAL CONTENTIONS: Annexed hereto.

5. DAMAGE AND INJURY CLAIMS: Plaintiff seeks, among other
things, a declaration of the invalidity of defendant's
Zoning Ordinance insofar as it applies to plaintiff and
rezoning of plaintiff's tract to a regional retail and
development district.

6. AMENDMENTS: None.

7. LEGAL ISSUES AND EVIDENCE PROBLEMS: Arbitrariness of
zoning ordinance; invalidity of master plan; compliance with
the Municipal Land Use Law; deprivation of property without
compensation or due process; de facto confiscation.
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.

8. LEGAL ISSUES ABANDONED: None.

9. EXHIBITS: None marked by consent at this time,

10. EXPERT WITNESSES: No limit.

11. BRIEFS: As directed by the Court:

12. ORDER OF OPENING AND CLOSING. Usual.

13. ANY OTHER MATTERS AGREED UPON: None.

14. TRIAL COUNSEL: Joseph L. Basraiian, Esq. (David Sive, Esq.,
Co-counsel) . .

15. ESTIMATED LENGTH OF TRIAL: 10-15 days.

16. WEEKLY CALL OR TRIAL DATE: As set by the Court.

17. ATTORNEYS FOR PARTIES CONFERRED ON various occasions
concerning this matter.

MATTERS THEN AGREED UPON: None.

18. IT IS HEREBY CERTIFIED THAT ALL PRETRIAL DISCOVERY HAS
BEEN COMPLETED subject to the following: The parties have
recently exchanged Interrogatories, which are presently
outstanding.

19. PARTIES WHO HAVE NOT BEEN SERVED: Hone.

PARTIES WHO HAVE DEFAULTED: None.

WINNE, BANTA & RI2ZI
Attorneys for Plaintiff

By:
SEPH L. Ka

'Cte-t.

Dated: March/C , 1981.
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LEONARD DOBBS V. TOWNSHIP OF BEDMINST2R, DOCKET NO. L-12502-80

FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFF

Plaintiff is the contract purchaser of a tract of land

consisting of approximately 200 acres located on River Road in

the defendant TOWNSHIP OF BEDMINSTER, which tract is located to

the immediate west of the junction of River Road and Routes Nos.

202-206 in said township. Defendant township is a municipal .

corporation organized and existing under the laws of the State of

New Jersey and is a developing municipality within the meaning of

the decisional law of the State of New Jersey.

Pursuant to an Order of the Superior Court of New Jersey,

Law Division, Somerset County, in the action bearing Docket Nos.

L-36896-70 P.W. and L-28061-71 P.W., entitled "Allan-Deane

Corporation, et al. v. The Township of Bedminster, et al.",

defendant township has recently undertaken to formulate and adopt

a revised zoning and land use ordinance, entitled "THE LAND

DEVELOPMENT ORDINANCE OF THE TOWNSHIP OF BEDMINSTER" [hereinafter

"zoning ordinance"] for the purported purpose of regulating and

limiting the use and development of land within its boundaries

and to effect certain rezoning of the lands consisting of the

so-called corridor of land to the immediate east of Routes Nos.

202-206 within the defendant township so as to provide for an

appropriate variety and choice of low and moderate income housing

as required by said Order of the Court.

As the result of the aforesaid rezoning and the increased

residential development to be permitted by it, the total population
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of defendant township will necessarily undergo an increase in the

immediate future. The area occupied by defendant township contains

a number of major arteries of traffic, including interstate and

state highways, which not only will result in an increase in the

population of defendant township but also will significantly

affect the character, orientation and economic perspective of

defendant township.

The true developing corridor of land within the defendant

township consists of the areas both to the east and west of Route

Nos. 202-206 and has been designated as such in the Somerset

County Master Plan and the New York Regional Plan, and there is

evidence of a further developing corridor of land on both sides

of Interstate-78 both to the east and west of Interstate-287.

The increased employment and economic growth which will result

from development of the aforesaid corridors must be responded to

by the defendant township by provision for increased services.

Plaintiff has requested that the defendant township give

consideration to the provision for a regional retail and commercial

development district or districts within said township, said

district or districts to be located in the area of the tract of

land for which plaintiff is the contract purchaser, because such

land, by virtue of its proximity to the aforesaid major arteries

of traffic, is ideally situated above all other tracts within the

defendant township for such uses. Defendant has failed tci respond

in any manner to such request by plaintiff, has not rezoned the

tract of land for which plaintiff is the contract purchaser and

has left said tract in a R-3 Residential zone. Further attempts
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by plaintiff to effect a rezoning of the tract of land in question

through resort to administrative remedies would be futile in

light of the opposition which defendant has made known to the

particular uses and zoning changes proposed by plaintiff.

The uses and zoning changes proposed by plaintiff as

aforesaid are designed to meet not only the current needs of

nearby areas in and about defendant township which have been

developed, but also the future needs of other nearby areas

within defendant township which will be developed pursuant to

the zoning ordinance adopted by defendant. The increase in

population caused by the development authorized by defendant

township in its zoning ordinance and by the presence of the major

arteries of traffic described hereinabove will further result in

a commensurate increase and expansion in the needs of such

population for ancillary uses and services such as those proposed

by plaintiff. The uses and zoning changes proposed by plaintiff

as aforesaid would be for the public benefit and would serve the

general welfare of the defendant township.

The zoning ordinance recently adopted by defendant township

fails to enact a comprehensive zoning scheme, as it rezones only

a small percentage of the total area of the defendant township,

and fails to provide for the variety of retail, commercial and

other uses which are necessary to serve the uses mandated by the

rezoning effected by defendant. Defendant township cannot rely

upon the possible development of retail and commercial uses in

neighboring municipalities within its region as a purported
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' justification for its failure to provide for such uses in the

zoning ordinance adopted by it. Said zoning ordinance fails to

adequately fulfill the needs and requirements of the general

welfare, and is arbitrary, capricious and unreasonable. • [
I

By virtue of its failure to adopt a comprehensive zoning |i

scheme, defendant has"failed to plan and zone in a manner which \

will promote the public health, safety, morals and general ... -
i

welfare, as mandated by the, Municipal Land Use Law, N.J.S.A. *
i

40:55D-2(a). • i

Subsection B of the Land Use Plan contained in the master

plan adopted by defendant township states that it is the planning

objective of said township:

"***to contain business activities
substantially within their
present boundaries***."

Said master plan recognizes various purported princi-

ples with regard to business and commercial development, which

principles are inconsistent with the requirements of the Munici-

pal Land Use Law:

"1. Bedminster's business districts j
are designed for neighborhood commer- j
cial uses only — small retail and •
service establishments designed to '
serve residents of the Township.
"2. Strip commercial development
along major highways is hazardous
and results in the deterioration of
surrounding areas.. Provision for
roadside restaurants, stores and
facilities catering to transient
traffic...has been considered and
found incompatible with the develop-
ment philosophies of Bedminster
Township and is specifically excluded
by this Plan."
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Said master plan further recommends, in contravention to- the

requirements of the Municipal Land Use Law, the following

action to implement those and other related principles which are

intended to limit retail and commercial development:

M(a) Confining business activities
to the provision of retail goods ' •
and personal services essential
to support nearby residential
facilities; and the exclusion of
any enterprises which export
product, services, or administra-
tion beyond the local residential
trading areas."

Section 405(A) of the zoning ordinance adopted by defendant

township, in applying the aforesaid principles by permitting

retail and service activities of only a local nature in districts

designated as Village Neighborhood districts (which districts

occupy only a small area within defendant township), also contra-

venes the requirements of the Municipal Land Use Law.

The master plan and zoning ordinance adopted by defendant

township have failed to ensure that land development within

defendant township will not conflict with the development

and general welfare of neighboring municipalities, the county

within which defendant township is located, and the State

as a whole, as mandated by the Municipal Land Use Law, N.J.S.A.

40:55D-2(d).

The master plan and zoning ordinance adopted by defendant

township have failed to provide sufficient space in appropriate

locations for a variety of, among other things, commercial

and retail districts in order to meet the needs of defendant's

present and prospective population, of the residents of the
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region in which defendant township is located, and of the

citizens of the State as a whole, as mandated by the Municipal

Land Use Law, N.J.S.A. 40:55D-2(g).

The master plan and zoning ordinance adopted by defendant

township have failed to encourage the proper coordination of various

public and private activities and the efficient use of land, as

mandated by the Municipal Land Use Law, N.J.S.A. 40:55D-2(m).

The master plan and zoning ordinance adopted by defendant

township are, in other material respects, inconsistent with and

in violation of the provisions of the Municipal Land Use Law,

N.J.S.A. 40:55D-1 etseq.

By seeking to contain business and commercial activi-

ties within their present territorial boundaries, the master

plan and zoning ordinance of the defendant township constitute

an illegal and improper zoning scheme. As the result of the

foregoing deficiencies and shortcomings, the master plan and

zoning ordinance of the defendant township are inconsistent with

and contrary to the purposes and intent of the Municipal Land Use

Law, N.J.S.A. 40:55D-1 et seg. Also, as a result of the foregoing,

the master plan and zoning ordinance of the defendant township

are inconsistent with and contrary to the purposes and intent of

the Master Plan of the County of Somerset.

As a developing municipality, defendant township has

the obligation not only to make possible an appropriate variety

and choice of housing, but also to make possible, within its

boundaries, an adequate and broad variety of facilities which

would serve the needs of defendant's present and prospective

132a



population and that of its immediate region. The zoning ordinance

adopted by defendant township fails to comply with the foregoing

obligation and is, as a result, invalid.

Under the provisions of the zoning ordinance adopted

by defendant township, the tract of land for which plaintiff is

a contract purchaser is zoned exclusively for residential

purposes. Said tract lies in the immediate vicinity of major

traffic arteries and public thoroughfares,, and its highest and

best suited use is for regional retail and commercial purposes.

The present classification of plaintiff's property, prohibiting

its use for regional, retail and commercial purposes, is arbitrary

and unreasonable in that it bears no reasonable relation to the

•' public health, safety and welfare of the defendant township and

its inhabitants. For the foregoing reasons, said zoning ordinance,

as applied to plaintiff's property, constitutes an improper and

unlawful exercise of the police power delegated to the defendant

township, depriving plaintiff of his property without just

compensation or due process of law, and the said zoning ordinance

is unconstitutional, null and void.

The proximity of plaintiff's property to major traffic

arteries and public thoroughfares renders it impossible to

utilize said property for residential purposes as said property

is presently zoned, because residential development near such

traffic arteries and public thoroughfares is economically

impractical, especially given the lot area required by the

zoning ordinance adopted by defendant for the district in which

p- plaintiff's property is located. Such residential development
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is rendered further impracticable by virtue, of the fact that soil

conditions on plaintiff's property would require either the use

of off-site sewerage treatment, which type of treatment is not

possible for the residential development which would be required

under the zoning ordinance adopted by defendant for the district

in which plaintiff's property is located. Such residential

development is rendered further impracticable by virtue of the

fact that soil conditions on plaintiff's property would require

either the use of off-site sewerage treatment, which type of

treatment is not possible for the residential development which

would be required under the present zoning of plaintiff's property,

or economically impractical on-site sewerage disposal systems.

As a direct result, the operation of a zoning ordinance adopted

by defendant has so restricted the use of plaintiff's property

and reduced its value so as to render said property unsuitable

for any economically beneficial purpose, which constitutes a de

facto confiscation of said property. For the foregoing reasons,

said zoning ordinance is unconstitutional, null and void in that

it deprives plaintiff of the lawful use of his property without

just compensation or due process of lav;.

134a



tf* jjusiness Districts

Objectives: To provide essential consumer services to

residents of the Township; to contain business activities substantially

within their present boundaries; to provide for adequate and safe

vehicular access, adequate parking, and adequate loading facilities;

to provide adequate pedestrian amenities; and otherwise to encourage

the- development, within the business district, of functional and

aesthetic qualities in harmony with the character of the Township.

. Various principles concerning a neighborhood business district
are recognized:

1. Bedminster's business districts are designed for

neighborhood commercial uses only - small retail and -

service establishments designed to serve residents

of the Township.

2. Strip commercial development along major highways

is hazardous and results in the deterioration of

surrounding areas. Provision for road-side

restaurants, stores and facilities catering to

transient traffic, such as are currently found

on U. S. Routes 1, 22 and 17, has been considered

and found incompatible with the development

philosophies of Bedminster Township and is specific-

ally excluded by this Plan.

3. The Business Districts, in the villages of Bedrninster

and Pluckemin, must be attractive. Prospective cus-

tomers are conscious.of appearance. Also, scale of

the establishment is important to maintain the

village character.
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Certain specific actions and measures, such as the

following are necessary to implement the principles set forth above.

(a) Confining business activity to the- provision of

retail goods and personal services essential to

support nearby residential facilities; and the

exclusion of any enterprises which export products,

services, or administration beyond the local

residential trading areas;

(b) Strict control of signs and lights and exclusion

of all advertising signs and billboards that

advertise off-site products or services;

(c) Shielding and landscaping of all business buildings

and all objectionable- sights, such as parking lots

for customer's cars and commercial. vehicles, and

loading and unloading spaces;

(d) Exclusion of outside display of all merchandise,

excepting only gasoline pumps and cans of lubri-

cating oil;

(e) Review and approval of plans for all structures

and alterations by the Planning Board before a

building permit is issued to insure quality of

design and harmony with the environment, consistent

with the character and best interests of the

Township.
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WINNE, BANTA 8 RIZZI
25 East Salem Street
Hackensack, New Jersey 07601
(201) 487-3800
Attorneys for Plaintiff

COUNT)
CLERK

SUPERIOR COURT OF NEW JERSE
APPELLATE DIVISION

LEONARD DOBBS,

Plaintiff,

v.

TOWNSHIP OF BEDMIN3TER, a
Municipal Corporation,

Defendant,

ROBERT R. HENDERSON, DIANE M.
HENDERSON and HENRY E. ENGELBRECHT

Defendant-
Intervenors

Docket No. L-12502-80

PROOF OF SERVICE .

1. I, the undersigned, am an attorney with the

firm of Winne, Banta 8 Rizzi, attorneys for plaintiff, Leonard

Dobbs in the within matter.

2. On May 11, 19 81, an original and four copies of

Motion for Leave to Appeal, and Brief and Appendix were delivered

to Elizabeth McLaughlin, Clerk of the Appellate Division by Aztec

Messenger Service. Copies of the Motion for Leave to Appeal and

supporting documents were delivered to the persons set forth on

the attached Rider. ' '

3. I hereby certify that the foregoing statements
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made by me are true. I am a wd re that if any of the foregoing

statements made by me are wilfully false, I am subject to

punishment.

'• -/

RAYMOND R. WISS

Sworn and subscribed to

before me this

of May, 19 81.

KATHLEEN A. MATZURA
A Notary Puhlic of New Jersey

My Commission Expire* July 29, 1984
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RIDER

WHO .

Honorable Wilfred P.
Diana

Honorable Michael
Iinbriani

W. Lewis Bambrick,
Clerk Superior Court

Brenner, Wallack, Rosner
and Hill, Esqs.

McCarter £ English,
Esqs .

Vogel and Chait, Esqs.

WHAT

Motion, ; .
Brief and Appendix

Motion, M
Brief and Appendix

Motion,
Brief and Appendix

Motion,
Brief and Appendix

Motion,
Brief and Appendix

Motion, Brief and .
Appendix

HOW .

Lawyers Service

Lawyers Service

Lawyers Service

Lawyers Service

Lawyers Service

Lawyers Service



BRUCE F. BANTA

PETER G. BANTA v

JOSEPH A. RIZZI
ROBERT A
JOSEPH L
EDWARD H
JOHN P. PAXTON
DONALD A
ROBERT M

HETHERINGTON Ml
BASRALIAN
MILLER, JR.

KLEIN
JACOBS

T. THOMAS VAN DAM
RAYMOND R. WISS
PHILIP SCALO
EDWARD R. KOCH
VIRGINIA ANNE GLYNN

WINNE, BANTA & RIZZI
COUNSELLORS AT LAW

25 EAST SALEM STREET

P. O. BOX 647

HACKENSACK,NEW JERSEY 07602

(2OI) 487-38OO

TELECOPIER ( 2OI ) 4-8

REC'D AT CHAMBERS

r'AY 1 3 1981

IK;1.' '••• 0 P. Di* ''-H,, j . i . C ,

HORACE F. BANTA

OF COUNSEL

WALTEH G. WINNE

ISS9-1972

NEWFOUNDLAND, N.J. OFFICE

(2O1) 697 -4O2O

May 15, 19 81

Elizabeth McLaughlin, Clerk
Appellate Division
State House
Trenton, New Jersey 0 8 625

Re: Dobbs v. Township of Bedminster

Law Division Docket No. L-12502-80

Dear Ms. McLaughlin:

In connection with the Motion for Leave to Appeal,
Brief and Appendix which was filed on May 12, 1981 in
connection with the above-captioned matter, I enclose
herewith original and four copies of Proof of Service.

^ \

Very truly yours ,

Raymond R. Wiss

RRW:vj s
cc: McCarter and English, Esqs.

Brenner, Wallack, Rosner & Hill, Esqs.
Vogel and Chait, Esqs,
Honorable Michael R. Imbriani
Honorable Wilfred P. Diana
Clerk, Superior Court


