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Elizabeth M?Lgughlin, Clerk
Appel%ate Division MAY 21 1981

Superior Court of New Jersey
Room 316, CN 006
State House Annex . , JUDGE IMBRIAN'

Trenton, N. J. 08625

Re: Dobbs v. Bedminster Tp.,
Henderson & Englebrecht - Intervenors
Attilio Pillon, Applicant for Intervention
Docket No. L-12502-80

Dear Ms. McLaughlin:

0IC- 1861 -4V - ST(1d

Enclosed please find the following documents concerning
the above captioned case:

Notice of Appeal

Transcript Request

Notice of Motion to Accelerate Appeal
Request for Oral Argument
Brief-Appendix in support of Appeal

(S R R O

. Also enclosed please find a check in the amount of $220.00
representing a deposit of $200. for the costs of the appeal and
$20. filing fee.

Thank you for your attention to this matter.
Very truly yours,

VOGEL AND CHAIT,

A Professional Corporation
L - //

St T

THAQMAS F..COLLINS, JR.

TFC:hjb
Enc.
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SOMERSE COUNTY
© R.QLSON. CLERK

VOGEL AND CHAIT

A PROFESSIONAL CORPORATION
MAPLE AVENUE AT MILLER ROAD
MORRISTOWN, NEW JERSEY 079860
(201) 538-3800

ATTORNEYS FOR Applicant for

S-7304

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

DOCKET NO.

Intervention

SUPERIOR COURT OF XNEW JERSEY

Plaintiff
LEONARD DOBBS
V8.
Defendant -

TOWNSHIP OF BEDMINSTER,

Defendant-Intervenors
ROBERT R. HENDERSON,
DIANE M. HENDERSON,

HENRY E. ENGELBRECHT

and

Applicant for Intervention
ATTILIO PILLON

LAW DIVISION : SOMERSET COUNTY

Docket No. 1,-12 502:50

CIVIL ACTION

NOTICE OF APPEAL

TO: WINNE, BANTA & RIZZI,
Attorneys for Plaintiff,
25 East Salem Street
P.0. Box 647
flackensack, N..d. 07602
McCARTER AND ENGLISH,
Attorneys for Defendant,
550 Broad Street

Newark, N. J. 07102

ESQS.

Leonard Dobbs

ESQS.

Bedminster Township




SIRS:

PLEASE TAKE NOTICE that the undersigned, attorney for

applicant for intervention ATTILIO PILLON, hereby appeals to

the Superior Court of New Jersey, Appellate Division, from

an order rendered by the Hon. Michael R. Imbriani, Superior

Court of New Jersey, Law Division, Somerset County, on the

27th day of April, 1981, denying .applicant’'s motion to intervene

‘as of right in the above-captioned matter. The within'Appeal

" is entitled to a hearing preference pursuant to R.1:2-5(1)

in that a municipality, the Township of Bedminster is a’ party.
PLEASE TAKE FURTHER NOTICE that the Applicant-Appellant _

will rely on the Brief and Appendix dnnexed hereto.

VOGEL AND CHAIT,

A Professional Corporation

Attorney for Applicant for
Intervention

BY: 494;:¢/”/(/?//;/;;/,¢f{

THOMAS F. COLLINS, JR.

DATED: May 20, , 1981

CERTIFICATION

The undersignéd hereby certifies that:

‘A. The original and 4 copies hereof has been filed with the

Clerk of the Superior Court, Appellate Division, Trenton,
N.J. |

B. A copy hereof has been filed with the Clerk of the Superior
" Court of New Jersey, Law Division, Trenton, N. J.




'C. A copy hereof has been served upon Winne, Banta & Rizzi,
attorneys for Plaintiff, Leonard Dobbs, by mailing same
to them, regular mail, at their last known address at
25 East Salem Street, P.O. BOX 647, Hackensack, N. J.,
on Mav 20, , 1981.

D. A copy hereof has bheen served upon McCarter & English by
mailing same to them, regular mail at their last known
address at 550 Broad Street, New Jersey on  Mavy 20 .

1981.

E.. A copy hereof has been served upon the Hon. Michael R.
Imbriani, Scmerset County Courthouse, Somerville, New
Jersey, by mailing same to him, regular mail, at the
above address on oy 9D , 1981.

F. Payment of the filing fees required by N.J.S.A. 22A:2
has been made to the Superior Court of New Jersev,
Appellate Division, simultancous with the filing of
the original of the Notice of Appeal herein.

G.. 1 have complied with Rule 2:5-3(a) and Rule 2:5-3(d)
in that T have requestcd a transcript of the proceedinge~
below and have paid a depesit for the estimated costs
thereof, as set forth in the Requ.st for Transcript
form, annexed hereto.

.
L / A PR .
T e ' .l
7 R 4

PR AT
- *

THOMAS F. COLLINS, JR.
DATED: May 20, , 1981
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Superior Court of New Jersey
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o . ~ APPELLATE DIVISION
SOMERSE COUNTY
TR OLSeH, CLERM DOCKET NO.
LEONARD DOBBS CIVIL ACTION

Plaintiff
V.

.TOWNSHIP OF BEDMINSTER

Defendant

ROGER R. HENDERSON,

DIANE M. HENDERSON, and

HENRY E. ENGELBRECHT
Defendant-Intervenors

ATTILIO PILLON
Applicant for Intervention

of New Jersey, Law Division

Somerset County
DOCKET NO. L-12502-80

SAT BELOW
HON. Michael R. Imbria?i, J.S.(
[

BRIEF

APPELLANT-APPLICANT FOR
ATTILTIO PILLON

INTERVENTION

ATTORNEY(S) FOR:

ON THE BRIEF
Thomas F. Collins, Jr., Esq.
Richard C. Erdman, Esq.

-VOGEL AND CHAIT,

A Profeéessional Corporation
Maple Avenue at Miller Road
Morristown, N.J. 07960

(201) 538 3800

Appellant-Applicant for Intervention
ATTILIO PILLON

BC 811-BRIEF COVER

Copyright 1974 © by. ALL-STATE LEGAL SUPPLY CO.
269 Sheffield St., Mountainside, N.J. 07092
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PROCEDURAL HISTORY

FEE

On November 5, 1980, thevp}aintiff in this action,
Leonard Dobbs, filed a complaint in licu of prerogative
writs challenging the zoning of a truct'nf land in Bedminster
Township. (DIa-~1) On March 19, 1981, a motion to intervene
either as of right Qnder R.4:33-1 or permissive under R.4:33-2
was filed on behalf of d&fendant~intervenurs, Robert R.
Henderson, Diane M. flenderson, lHenry B, Engelbrecht, and
. Attilio Pillon. (DIla-21) The motion to intervene was heard
 before thé Hon. Michael R. Imbriani, J.S.C. on April 3, 1981.
By Order dated April 27, 1981, all applicants but Attilio
Pillon were permitted Lo intervenc, (DTa-847)

From that portion of the Order den+ing Attilio

Pillon leave teo intervene as of riocht, appeal is now taken.
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STATEMENT OF FA

T

CTS ?

5 - | 5
On Hovember 5, 1980, the plaintilf In this action,

Leonard Dobbs, liled a cemplaint in lieu of prerogative writs

10

challenging the zoning of a Lruvl of land in Bedminster
Township. (DIa-1) The complaint seeks relief in the form i
of a declaration that the centire zoning ordinance of the 15
Township is invalid and an order compelling the rezoning
of the specific tract of land to a regional retail and
commercial development district. (DIa~-8 through 10, 11 throughég
13) The plaintiff's complaint was filed prior to any request
to tﬁe governing bodyv, the planning board, the zoning board = 25
of adjustment or anv government‘official Tor relief from
the requirements of the existing zoning.

The defendant~intervenors‘are residents of Mathews i
Drive, which is a cul-de-sac residential street located
directly adjacent to the tract of land which is the subject 35

of this suit. Three of the defendant-intervenors, Robert

R. Henderson, Diane . Henderson, and Henry T. Engelbrecht g 40

reside in homes which are within 200 feet of the tract which

the.plaintiff is requesting the court to rezone. (Dla-30, 37, 45
and 44) Attilio Pillon, the appellant, is the owner of a

lot and home on the side of MathewsDrive which is across

the street from the tract of land which is the subjectlof §50

this action; his property is not within 200 feet of the

tract. (DTIa-51)



e
.

" to be heard pursuant to various New Jersey statutes nor did

pursuant to N.J.S.A. 40:55D~63. (DIa-15 and 16)

in the altérnative.R.4i33-2u(Pgrmissivé Intervention).

(DIa-21)

1981, that the court would be holding a prevttial’coﬁference

- 6n March 20, 1981.

Since the plaintiff did not attempt to make any requesf .

for administratiye relief prior t3" the filing of this law
suit, the defendant-intervenors did not receive any notice

of any'public hearings and did not have -any opportunity ' 3
theylhave'the opportunity to petition the governing bpdy

Late in Januaﬁy, 1981; Leonard Dobbs appeared

before the Township of Bedminster and, under the threat of

the pending law suit, presented'azproposal for rezoning‘of _;#~

the tract of land which is the subject of this suit, ~Some

of ‘the defendant-intervenors attended the Jaﬁuaryhmeeting v
of thé governing body. Late in February and early in March,
198;, the<defendantfintepvenogs soﬁéht legal counsel. On" 1
Mareh 19, 1951 a motion-was filed oﬁ:behalfvbf the defendant-
intervenors seeking waiver of thé lé-day timé'requixements

of R;1:6;3 and reQée;tingﬁleéﬁe-;o inﬁerQene.in this action

t

pursuant to either R.4:33-1 (Intervention as of Right) or

The short notice was requested because the attorneys

for' the defendant-intervenors became aware on Monday, March 16,

It should be noted that in January, 1981, the

oy e e
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1
2

Hills Development Company, the successor in title to the

Allan-Deane Corporation, sought to*ifitervene in this action

pursuant-to R.4:33-1. 'The Hills Development Company owns
property in a différent section of the Township and claimed
an interest in the rezoning request which was based in
arguments of delay and damage which would indireétly ocecur

if the plaintiff was successful. The motion of the Hills

i| Development Company was denied. The interests of the

applicants for intervention are clearly distinguishable from
those of the Hills Development Company since these applicants
are residents of the lots closest to the tract in question

and since they are claiming interests based in constitutional

and statutory rights and property interests. (T32-~17 through

33-13)

Following a hearing on the motion fo intervene on
April 3, 1981, the Hon. Mi?hael R. Imbriani, J.S5.C., issued
an order.d;ted~Aprilri7; léSi,:denying‘leéve to intervene ’
to the appellant but permitting the rest of the applicants
Who, unlike the appellant, lived within 200 feet of the

subject property, to intervene as of right. (DIa~86) (T36~-17

'through 22) From this order denying intervention as of right

to the appellant, appeal is now taken.
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POINT 1

'DENTAL OF AN APPLICATION. FOR INTERVENTION
'AS OF RIGHT UNDER R.4:33-1 IS APPEALABLE
AS A FINAL ORDER.

An order denying intervention as of fight under R.4:33-1

“is considgred, for purposeSvOE-appeal. a final order. AGroBer»'

~1v.‘Kahn;‘88~N. J. Super. 34, 360-61 (App. Div. 1965) modified

47 N.J. 135 (1966);.State‘QXAMcLean'v. Lanza, 60‘N.J. Super.

‘130, 136 (App. Div. 1959) affirmed 39 N.J. 595 (1963), Pressler,

Current N.J. Court Rules, Comment R. &4: 33 1.

interpretation of ﬁhe New Jersey rule has often»bEen guided
by consideration of federal case law and also the law of other

jurisdictions with similar rules governins intervention as

: of’right, Vicendesefv.‘JAFad, Inc., 160 N.J. Suber. 373, 378

{(Ch. Div, 1978). Federalucase.law clearly'recognizésbthat

‘a denial of leave to intervene as of right is appealable 'as an |

‘appeal'from a final order. Cascade NaturalAGés Corp. v. El

 Paso Natural Gas Co., 386 U.S. 129 (1967); N.Y. PIRG, Inc.

v. Regents of the Uni&ersity of.the Sééte of N.Y., 516 F,Zd,

350, 351 n.l (2d Cir. 1975). See generally 7A Wright & Miller,.
[

Federal Practlce and Procedure §1923 at p 628 (West 1972)..

" State’ case "law also recognizes :hat denial is appeélable,wherq

intervention is a matter of right. Seé generally Annotation,

Appealablllty of Order Granting or Denylng nght of Interven~
tlon, 15 A.L.R. 2d 3136, g6 at p.. 358,

. » ¥
Since R.4:33-~1 is the same as Fed. R. Civ. P. 24 (b)(2),

¥
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Although Government Security Co. v. Waire, 94 N.J. Super.

586, 589 (App. Div. 1967) cert, dem..-50 N.,J. 84 (1967) suggest
to the contrary that such a denial is considered-an inter-
locutory order, Waire should not be followed for several

reasons. First, that issue therein was not argued by the

parties. 94 N.,J. Super. at 589. Secondly, and most importanth,

the position taken in Waire is contrary to the great weight
of authority in New Jersey case law, federal case law, and
that of other states interpreting the éppealability of a
denial of intervention as of right.

Consequently, appellant herein clearly may appeal the
denial of his application for intervention as of right since
such aétion constitutes a final order appealable under

R.2:2-3(a).
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POINT II

THE APPLICANT MEETS THE ‘PREREQUISITES
FOR INTERVENTION AS OF RIGHT UNDER
R.4:33-1; THEREFORE THE COURT BELOW
ERRED IN DENYING HIS APPLICATION.

The Appellant moved to intervene as of right pursuant
to R.4:33-1, which states:

"Upon timely application anyone shall be
permitted to intervene in an action if
the applicant claims an interest relating
to the property or transaction which 1is

~the subject of the action and he is so
situated that the disposition of the
action may as a practical matter impair
or impede his ability to protect that
interest, unless the applicant's interest
is adequately represented by existing
parties."”

Current N.J. Court Rules, Comment 4:33-1, prescribeé four

[P O —

prerequisites to intervention as of right:

"(i) An interest relating to the property
or transaction which is the subject of
the action;

{ii) Situation so that disposition of
the action may as a practical matter
impair or impede the applicant's
ability to protect the interest;

(iii) Inadequate representation of
the applicant's interest by existing
parties; and

(iv) Timeliness of the application."
Vicendese v. J-Fad, Inc., supra,
160 N.J. Super at 378-379.

If these criteria are met, an>applibation for intervention
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as of rigﬁt must be approved by the court; unlike permissive

intervention, intervention as of right is not discretionary.

Id at 379. See also 7A Wright & Miller, Federal Practice and

Procgdure, §1902 at 467. Since the appellant clearly
satisfies all prerequisites for intervention as of right, the
court below erred in denying his application for leave to
intervene.

Before addressing each criterion individually, it shoqld
be stressed that such applications for intervention are to

be treated liberally. State by Bontempo v. Lanza, 74 N.J.

SUPEfa 362, 371 (App. Div. 1962) affirmed 39 N.J. 595, 600

(1963) cert. den. & app. dism. 375 U.S. 451 (1964); Cold

Indian Springs Corp. v. Tp. of QOcean, 1534 X.J. Super. 75, 87
(Law Div. 1977) aff'd 161 N.J. Super. 586 (App. Div. 1978)

aff'd 81 N.J. 503 (1980); Davis v. Smith, 431 F. Supp. 1206,

1209 (D.C.N.Y. 1977). See generally, 7A Wright & Miller,

Federal Practice and Procedure §l905, at 473-74.

A. Appellant has an interest in the subject
of the present ‘suit.

Appellant Pillon owns property and a home directly
adjacent to and across Mathews Drive from lots within 200
feet of the area of land proposed for rezoning. Affidavit
of Attilio Pillon dated March 18, 1981, para. 2(a), p.2.

The economic interesfs of appgllant will clearly be impaired
if plaintiff obtains the requested relief. The development

of a regional shopping mall, with all the attendant negative

e e oo
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. and air

impacts including noise, lights, glare, traffic crime, water

pollution, all directly bew#nd the appellant's

property, most assuredly will have a devastating effect on the

value of their property. Indeed, even the pendency of plaintiff's action

alone has a negative impact on the value and marketability of appellant's
_broperty.
below to counter the affidavit of Attilio Pillon.

Appellant's economic interest in the subject matter

The plaintiff did not present any affidavit or other evidence

of the pending suit clearly entitles him to intervene as

of right. 1In New York PIRG, Inc. v. Regents, supra, 516 F.2d

at 352, an effect on economic interests alone was held to

constitute a sufficient basis on which to predicate inter-

vention as of right. 1In Cold Indian Springs Corp. v. Tp.

of Ocean, supra, 1534 N.J. Super. at 88, applicants' therein

and the Appellate Division,

et et e e e 4 n

“"direct financial interest" in the litigation was held

sufficient to permit intervention as of right. Appellant
herein has no less a direct financial interest in the
pending suit and therefore should have been permitted to

intervene.

In a case analogous to the instant one, the New Jersey

Supreme Court reversed the decisions of both the trial court

holding that non-residents of
Bedminster Township who claimed an interest in the plaintiff-
developers suit for a rezoning were entitled to intervention
of Bedminster,

as of right. The Allaﬁ—Deane Corp. v. Tp.

63 N.J. 591 (1973) reversing and remanding 121 N.J. Super
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v .
P .

288 (App. Div. 1972). 1In sharp contrast to the Allan-Deane

‘intervenors, ‘the appellaﬁt in thisgecase is a resident of a.tract|

ofvlénd direcily across a residential street from the property which
is the subject of this action and is among the class of

persons who will be most directly impacted by the rezoning

i/

“transagtidh which is also the subject of‘this‘action.'_As

'such, appellant should be entitled to intervene as of right..

If the sole issﬁe in :hé instant case was the:nééessity
for‘plainfiff to’comply.with Land Use Law procedures,
N;J;SFA,_40:55D~1 gi seq., then-there>would be_aﬁ obvious
fationale'fOrinmiting‘interyention to-;hose.statutéfily '

entitled to notice of applications‘for subdivision or variance,

"i.e., property owners within 200 feet of the property -in

question. N.J.S.A. 40:55D-12(b). But plaintiff herein

has raised the larger question of whether the entire zoning

| ordinance of the Township of Bedminster is invalid and, in.

'the'altefnativé,,seeks to compel the rezoning of plaintifffs

land fdr'retail-and'commercial hse.->(DIaé65) “The requested

relief diregtly negatively impacts upon the value and market~.

ability of appellant's very nearby property. For purposes

of intervention, the distinction drawn by the Land Use Law

’between-fhose within'ZOO feet of the property and those

without is not valid. If. an appiicant can demonstrate the

requisite interest in the subject matter in the pending suit,’

that should suffice to permit intervention as of right.
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by the United States Supreme Court in Trbovich v. Mine Workers,

A concept or distinction drawn from another field of law
should not be imported iﬁto the Ru&a“govkrning inter§eﬁtion,
whose requirements provide a rigorous test in and of them-
selves, where such other concept or distinction is not
relevant to the primary issues in the pending suit.

The second criterion, the ability of the applicant

to protect his interests is related to the first requirement

of interest in the subject matter, Vicendese v, J-Fad, Inc., X
supra, 160 N.J. Super. at 379. Having demonstrated appellant's
interest in the subject matter, it is certain that disposition

of the action may as a practical matter impair the applicant's

ability to protect ‘his economic interes@s.
B. Appellant's interest may not be adequately.
represented by the existing defendant.
Given the potential effects to appellant's interests
described above, the appellant is entitled to intervene as
of right.unless existing parties to the proceeding already

represent their interests. As was stated of F.R.C.P. 24(b)(2)

404 U.S. 528, 538 n. 10 (1971):

"The requirement of the Rule is satisfied
if the applicant shows that representation
of ‘his interest 'may be' inadequate; and
the burden of making that showing should be {
treated as minimal." !
(emphasis added)

Moreover, the burden of proof on the criterion of adequate

representation rests on the party opposing intervention.
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{U. S. App. D. C. 372 (D.C. Cir. 1969); Nuesse v. Camp, 385

’of the applicant and an existihg party ﬁay diverge, courts'

Council, Inc. v.;United~States'Nuclear Regulétory Comn'n, 578,_

F. 24 1391, 1346 (10th Cir. 1978).°
1 a bgkter,iniormed, more vigorous presentation of_thé_impact

{than will the defendant Township of Bedminster. New Ydfk

J|PIRG v. Regents, supra, 516 F. 2d at 352; see generally,

. Naturg1‘Resour§es-Defense Council v. Castle, 561 F. 2d 904
 (D; C.'Cif. 1977) . Counsel-for defendanﬁ Township]of Bédminster;
#in ﬁact,‘admitted during argument on the motion to infervene |

ithat their outlook is "global," rather than site-specific on

United States Postal Service v. Brennan, 579 F. 2d 188, 191

(2d- Cir. 1978); Smuck v. Hobson, &8 F. 2d. 175, 181, 132

F.2d. 694, 702, 128 U: S. App. D. C. 172 (D.C. Cir. 1967).

Seezgeneraliy, 7A Wright & Miller, op. cit. §1909 at 521.

Unless there exists no possibility that the interests

have usually permittediinterventibn. Natural Resoutrces Defense

The appellant herein
¥ o . .

should have been allowed to intervene because he will make

of the requested rezoning on immediately adjacent propérty

the‘éurrounding propgrtieé; (T12-17 through 13-8)
’wFurtherﬁoré, thé present pLaintiff and defendant may

settle or compromise issues in a manner detrimental 56 the

aﬁﬁellant's:intéresc althoggh not to their own. Wiﬁhout

appellant's participation, in any such negotia:ioné, the

10

harm to his interests can be blindly consummated.
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Consequently appellant's interest is sufficiently
jeopardized in this action to ackj%aiedge>that a possibility
of inadeqﬁate representation exists herein meeting the
requirement of R. 4:33-1.

c. Appellant's application was timely.

Appellant's leaQe to intervene was filed March 19, 1981,

prior to a pretrial conference scheduled on March 20, 1981.

In The Allan-Deane Corp. v. Tp. of Bedminster, supra, plaintiffé

were permitted to intervene even though the application was

not made until more than nine months after commencement of

;he‘suitq Indeed, the court below relying upon Allan-Deane,

specifically held that the motion for leave to intervene

‘was "timely and should be héard." (T33-25 through 33A-8)

In sum, the appellant meets all the requirements of
R.4:33-1. Therefore the court helow erred in denying his

application to intervene as-'of right.

¥
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CONCLUSION. _

‘For the foregoing reasons, the order denying leave to
intervene to Applicant Attilio Pillon should be reversed
and the:cause should be remanded to trial court for further
proceedings in which the Applicant shall be permitted to

participate as a defendant-intervenor.

Respectfully submitted,

VOGEL AND CHAIT, .
A Professional Corporation
Attorneys for Appellant

L -
///7///, o /Z"/ [/////
"THOMAS F. COLLINS, JR

Dated: May 20, 1981
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........ ATTILIOPILLON [Name of party requesting transcript]
Math Dri Bedmi 'NJO7921
........... athews Urive, Bedminster, N.J. {Address of party requesting transcript]
........ H ERBERTAVOGEL’eSq(]?B’\é%mc of attorney for purty.rcqucsting transcript]

Maple Avenue at Miller Rd.,Morristown NJ fAddress of attorney for party requesting transcript]

LEONARD DOBBS o IS [Name(s) of plaintiff(s)]
v,
TOWNSHIPOFBEDMINSTER ............................................ [Name(s) of defendant(s)]
L—12502-80 ............................................................................... [Lower Court docket no.. ind. no. compl. no.]
SUPERIOR COURT, LAW DIV., SOMERSET COUNTY [Court from which appeal taken]
To; ROBERT B. GROSSMAN . . o [Name of Court Reporter]*

[Address of Trial Court Clerk (if sound recorded)]

It is hereby requested that you prepare for use on appeal mseggeskass............ i SRS copies of the 'fovllowing:

e

Type of Proceeding (e.g., trial. sentencing,

Date(s) of Proceeding hearing on petition for post conviction relief) Name of Judge
A/3181 Hearing on Motion to Intervene Michael R. Imbriani, J.S.C.

Herewith is deposit for transcript in the amount of $200.00 ...

VOGEL AND CHAIT, P.C.
DAC e May 20, 1981 e A e, 7 |
‘ [Signature of pro s puity or attorney requesting transeript |

cc:  Clerk. Appellate Division, Superior Court** THOMAS F..COLLINS, JR.. ESQ.

Administrative Office of the Courts (The Clerk's copy shall be attached

Attn: Chief, Reporting Services to the notice ol appeidl - RL2:5 - [y

[ Reparter Supervisor foi the County

[Other attorneys and pro se parties]

ALFRED L. FERGUSON, ITI, ESQ.

*Note: If more than one reporter recorded a portion of the proceeding. a separate torm shall be completed for each such reporter.

**Note: Where transcript is to be prepared for usc in the Supreme Court rather than the Appellate Division. the copy shall be
forwarded to the Clerk of the Supreme Court.
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ATIORNEYS FOR Plaintiff SUPERIOR COURT OF NEW JERSEY
LAY DIVISION:SONERSET COUHLWY

LEONARD DOBBS, . } —

Plaintiff, : i , T

vs. N s
. Docket No.

TOWNSEIP OF BEDMINSTER,

. & Municipal Corporation,

CIVIL ACTION
Defendant.

COMPLRINT IN LIEU
OF PREROGATIVE WRI

Plaintiff LEONARD DOBESS, residing at 111 Central

inst the

fu

Avenue, Lawrence, Nz2w York, by way of Conpleint ag

defendant, says:

FIRST COUNRT

1. Plaintiff Dobbs is the contract puarchasesr of a tract

of lang cohsisting of approximatezly 200 acresz located on River

Road in the defendant TOWNSHIP OF BIDMINSTER, which tract is

located to the imrediate west of the juncticn of River Road and

Routes Nos. 202-206 in said township.

DIia-1

2
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Defendanu townsh‘p is a municipal cozponat

y

uz’

.and is a dévéloping_municipality within the meaning

decisional law of the State of lew Jersey.

3. Pursuant tovan&Order of the SUyQKlOr Court

ganzzed and exzstlng under the laws of the State of Kew

ion O*” .

Jersey

of the

O.L pr" : ‘)

Law Division,

-Jersey,
Docket Nos.

' “A11an5Deane Corporation,

Somerset

L-36896-70 P.w.

Countv, in the action bwarlng

and L-28061-71 P.W., entitled

et al. v. The Township of Bedmin:ter;.

‘et al.

", defenddnt tOwnshlp hdS recpngly Uﬁde*tanen to forrn

T

ulate

[hereinafter

"THE LAND DEVELOP

1B

"zoning

NT ORDIRA!

ordinan

iCE OF

cet]

for

THE T

L
[

he

CRIN
fean

SHIP

O,L"
Y

pdrported

BED>

purpaéé‘of:

e v e

Sedoa

-and adopt a-:evxsed zonlng and land vse ordrnance, ent:tlei_g

STER"

‘regulating and limiting the use auﬁ é,f,;opﬁent of

its bounda

lda' of

ries and to effe¢t ceftain rezoning’of'the lands

larnd within.

e o s moen

.| total population of defendant township will neces

consisting of the so= called corr

endant tow

choice of.

east of Routes Nos. 202—206 within the def

to provide for an appropriate variety &nd

| moderate income housing as reguired by szid Order of

.

4.

sar

an 1ncrease in the 1wmpdlate future,

s

-township

&

[

5. The atpa occupied b cafeniegnt

number of major arteries of traffic,\including‘inter

stéte,highways, which riot only will result

DIa-2

lénd to the immsdiate

aship so as

As the result of the eforesaid rezoning and the

’increéseq residential developrent to be permiéted by it,

contati

in an incred:

low and

the Court., |

the .

ily uncéergo

ne a

state and

o in the




" will result froi developme

e

population of defendant townshio but also will significantly
affect the chafacter, orientation and econcmic perspective of
defendant township.

6. The true developing corridor of land within the Gefen-
dant township consists of the areas both to the east and west of
Route Nos. 202-206 and has bgen designated as such in the So#ersét
County Master Plan and the New Yorx Regional Plan, and there is
evidence of a further developing corridor of land on both sides
of Interstate-78 both to the east and west of Interstate-297.

~

7. The increased employment and economic growth which

M
-

of the aforeseid corridors must be

T
o]
rr

responded to by the defendant township by provision for increased

services.

8. Plaintiff has reguested that the cdefendant township
give consideration to the provision for a regional retail and .
commercial development district or districts within said township/
said district or distrjcts to be loceted in tne area of the
tract of land for which plaintiff is the contract purchaser,
because such land, by virtue of its proxiﬁity to Ehe aforesaid

major arteries of traffic, is ideally situated above all other

I
'n

1 %]

21

31

4

tracts within the defendant townéhip for such uses. g«
9. Defendant has failed to resgond in any manner to such
request by plaintiff, has not rezoﬁed the tract of land for o
which plaintiff is the contract purchaser and has left said )

tract in a R-3 Residential zone.
6i(

-3- DIa-3
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[+"4)

10, Further attempts by p alntsz to effect a rezonlné of
the traet of land in questxon thrOUuh resort to acﬁ1nzstrae1ve
remedles would be futlle 1n ligh tAof the 003051t10n whlch
defendant has made known to the particular uees and.zonihgu
changes*propoeed7by plaintiff;

11.. ‘The,oses eno zoning ebanges»proposed by plaintiff as
aforeseid aredeSigned to meet noﬁ only the current:needénof.w
nearby areas in and about defenoant townshlp which have been
develooed but also the future needs of otber nearby areas

thhln defendant township which will be developed pursuant to

the zonlng ordlnance adopted by defendang.‘“ 3 ct—

12. The increase ‘in pogulation caused by the development

the presence of the major arteries of traffic described herein- |

above Will further fesult in a-cooeenﬁurate inCreQSe ahd°e?oan—,

sion 1n the needs of such pooa*aelon for. aﬁc:llary uses and
services such as those proposed by plalnelff. .

§3. The oeeé and zoning cnanges prooosed'b* pleintiff as
aforesald would be for the public beneflt and would serve the
general welfare of the defendane.townshgpL

14 wThe zoning ondinance *ecently adopted by defendant

townshlp falls to enact a conorehcn51ve zonlng schewe, as 1t

. rezones only a small percentage of the total area of the
- defendant ;ownship,'and}fails to‘provide for;the variety of

‘retail, commercial and other uses which are necessary to serve

the uses mandated by the rezoning effected by defendant.

4 DIla-4
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‘authorized by deferidant township in its zoning. ordinance and by




development of retail anéd conmercisc

15. Defendant township caennot rely upsn the pocsinle
es2s in neighboring manici-

palities within its region as a purported justification for its

)

roem b
l./-'*d
\-‘. -

e
Ll
jo7)

failure to provide for such uses.in the zoa%ng_ordinanc
by it.

16. Said zoning ordinence fails to edzcuately fulfill the
needs and requirements of the generel welfere, and 1s arbitrary,

capricious and unreasonable.

WHEREFORE, plaintifi{ cemznds judgment acainst delon-
dant:
A) Declaring the zoning ordirance adopted by

defendant township invalid;

- PR y . - e~ 3 -3 . ae
a rezoning of the tract of land fon

B)

N
O
i
A
i

f)

bt

-

o

V)

>

which pleintiff is a contrect purchaoer to a regional retall
and commevrcial develoepmant dictrict;

C) Awarding the plaintiffi nic conts of suit and
attorneys' fees herein;

D) Granting the plaeintiff such further reclief as the

Court deems just and proper. ' ;

SECOLD COUnLT
1. Plaintiff repeats and reellec=zs all of the allegations
contained in the First Count and incornrrztos samne herein by

reference.

2. By virtue of its feilure to alzpt a comprehensive
lzn and zone in a

zoning scheme, defendant has failel to o

Dia—S




1

general welfare, as mencated by the Municipzl Land Use Law,

N.J.S.k. 40:55D-2(a).

3. Subsection B of the Land Use Plan conteined in the

master plan adopted by defendent towsnehip states that 1t is the

planning cbjective of said township:

"**%xto contain business activities.
substantially within their
present boundaries*** "

Said master plan recognizes varicus purported princi-

ples with regard to business &nd ccmmzrciel develecprent, which

principles are inconsistent with the reguirements of the Munici-
R E

pal Land Use Lzw:

“"1. Bedminster's business districts

are designed for neighborhoosd commer-—

cial uses only -- srall reteil angd

service establishments designed to

serve residznts of the Township.

"2, Strip comrmerciel develorment
along major hichwzys is hazerdous
and results in the deterioretion of
surrounding areas. Provision for
roadside restasurents, stores and
facilities catering to transient
traffic...has been considered and
found incompatible with the develop-

ment philosophies of Bedminster
Township and is specificelly excluded

by this Plan."”

O

Said master plan further recommendc, in contravention

to the reguirements of the Municipal Land Use Law, the following

action to implement those and o:thsr related principles which zre
intended to limit retail and commercial development:
-6
DIa-6
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4.

defendant township, in

permitting retail and service
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as a whole, as mandzted by
40:55D-2(4d).

6.

defendant township have furttl

space in eppropriate locations
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r

things, commercial and r

needs of defendant's prese

residents of the region in
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7. The master plan and zoning ordinance éd@pted by
defendant township have further fziled to encoureage the prorer
coordination of various public ané private activities and the
efficient use of land,.as mandated by the Municipal Land Use
LaQ, R.J.S.A. 40:55D-2(m).

8. The master plan and zoning cordinance adopted by
defendant township are, in other material respects, inconsistent
with and in violation of the provisions. of the Municipal Land
UseALaw, N.J.S.A. 40:55D~-1 et seq.

9. By seeking to contain business and commercial activi-
ties within their present territorial boundaries, the mastern
plan and zoning ordinance of the defendant township constitute
an illegal and improper zoning sché:e.

10. As the result of the forecoing deficiencies and
shortcomings, the master plan end zoning ordinance of the
defendant township are inconsictent with and contrary to the
purposes and intent of the Municipal Land Use Law, N.J.S.A.
40:55D~1 et seqg.

11. Alsoc, as a result of the foregoing, the master plan

ownship are inconsistent

th
[1¢

-
i

rt
t

nc

fu

and zoning ordinance of the de
with and contrary to the purposes and intent of the Mzster Plan

of the County of Somerset.

WHEREFORE, plaintiff derznds judcment against defend-
ant:
) Declaring the rmester glan &nd zoning ordinance

of the defendant township invalid;

-8-
DIg-8
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B) Compelling a rezoning of the tract of land for
which plaintiff is é contract pur Easer to a regional retail
and commercial development Cisiricy;

C) Awarding the.plaintiff his #osts of suit énd
attorneys' fees herein;l |

D) Granting the plaiﬁtiff such further relief as

the Court deems just and proper.

THIRD COULT

1. Plaintiff repeats and realleges a2ll of the allegetions

contained in the First and Second Counts and incorporates sano

herein by reference. .
2. ks a developing rmunicipality, defcndant townehip has
~ )

-

the obligation not only to make possible an appropriate variecty
and choice of housing, but also to me¥e possible, within its ~
bouhdaries, an adequate and broad varicty of facilities which

would serve the needs of defendant'
population and that of its immediz:ie region.

3. The zoning ordinance adopted by cdefendant township

result, invalid.

=
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v
W1
)
b’
o}
n
[mal
Q.
[l
rty
o
g
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WHEREFORE, plaintiff derands judonme
dant:

A) Declaring the zoning ordirance adopted by
defendant township invalid; |

-

B) Compelling a rezoning of the tract of land for

-
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which plaintiff is a contreact porchaser to a regicnal retail

o}
rr
Q,
3o
m
Y
1e
I
(8]
or
~e

and commercial developme

£ his costs of suit and

rh

C) Bwarding the plairnti
attorneys' fees herein;

D) Granting the plairt relief es

s
'
rh
I
n
[
)
—~
Coen
jo
"~
-
o
)
8

the Court deems just and proper.

FOURTH COUNT
1. Plaintiff repeats and realleges all of the allegations

a2
“

Counts and incorporates

contained in the First, Second &nd Thir

same herein by reference.

2. Under the provisions of the zoning ordinaence adored
by defendant township, the tract of land for which plaintifif is

a contract purchaser is zoned exclusively for resicentiel

o
rr
o
<
[N
0
bt
3
pre
[ d
‘L
o
Lok’
b= ]
e

3. Said trect lies in the irrezdl
traffic arteries and public thoroughfares, and itg highest and
best suited use is for regional retail and commercial purpoccs.

4. The present classificeation of pleintiff's property,

prohibiting its use for regional, re

is arbitrary and unreasonable In thet it bears.no reasonable
relation to the public_health, sa2izty and welfare of the
efendant township and its inhztitaznts.

5. For the reesons set forth hereinabove, szid zoning

‘ordinance, as applied to plaintiff's propsrty, constitutes an

improper and unlawful exercise of the police powsr delegated to

fa

-10-
DIa-10




traffic arteries and public thoroughfares is economically

the defendant township, depriving pleintiif of his properiy
without just compensation or due process of law, and the saig
zoning ordinance is unconstitutional, null and void.

WHEREFORE, plaintiff demands judgment ‘against defen-
dant:

A) Declaring the zoning ordinance adopted by
defendant invalid;

B) Compelling a rezoning of the tract of land for
which plaintiff is a contract purchaser to a regionai retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and
attorneys' fees herein;
D) Granting the plaintiff such furtlier reliecf as

the Court deemns just and proper.

Q)
U]

1. Plaintiff repeats and reallszus all of the allegations
contained in the First, Second, Third and Fourth Counts and

incorporates same herein by reference.

2. The proxirity of plazintiff's property to major traffic
arteries and public thoroughfares randsrs it imrpossible to

utilize said property for residential purposes as said property

is presently zoned, because residentiel éeveloprent near such///f

impractical, especially given the lot ares

(o
0
la}

equired by the

~11-
DIa—lf
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zoning ordinance adopted by defendent for the district in which
plaintiff's property is located.

3,  Such residential development is rendered further
impracticable by virtue of the fact that soil conditions on
plaintiff's property would requiré either the use of off-site
sewerage treatment, which type of treatrment is not possible for
the residential development which would be reguired under the
present zoning of plaintiff's property, or economically im-
practical on-site sewerage disposai systems.

4. As a direct result, the operation of a zoning ordinance
adopted by defendant has so restricted the use of plaintiff's
property and reduced its value so as to render said property
unsuitable for any economically beneficial purpose, which
constitutes a de facto confiscaetion of said property.

5. For the reasons set forth h:=reinabove, said zoning
ordinance is unconstitutional, null &nd void in that it deprives
plaintiff of the lawful use of his property without just compen-
sation or due process of law.

WHEREFORE, plaintiff derands judgment against defen-—

o,
]
o]
T

A)  Declaring the zoning ordinance adopted by
Gefendant invalid;

B) COmpélling a rezoning of the tract of land for
which plaintiff is a contract purcheser to a regional retail
and commercial development district;

C) Awa;ding the plainﬁiff his costs of suit .and
attorneys' fees herein;

-12-
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Dated: Novemnber

Granting the

just and pr

1980
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—
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l
McCarter & English :

550 Broad Street . 1
i Newark, New Jersey 07102

1 (201) 622-4444

Attorneys for Defendant

SUPERIOR COURT OF NEW JERSEY 1
LAY DIVISION: SOMERSET COUNTY
DOCKET NO. L-12502-80

i LEONARD DORRBS,

;5 Plaintiff, . Civil Action :
i :
i% vs, ANSWER
ETOWNSHIP OF BEDMINSTER, a : 2
imunicipal corporation, -
% Defendant.
él. . . . . . - . . . . . . . . . . 3
: Defendant, the Township‘of Bedminster, a municipal
A{corporation of the State of New Jersey, answering the Complaint,
Esays: ’
AS TO THE FIRST COUNT
b 1. Defendant does not have knowledge sufficient to forma(
ga belief as to the truth of the allegation of plaintiff's contract
ﬁto purchase the property in question and demands production and 4!
ﬁproof of its contract.
2. Defendant admits it is a municipal corporation; the
5¢

other allegations of paragraph 2 are legal in nature, and defendant
neither admits nor denies same, leaving plaintiff to his proof.

3. Defendant admits the existence and pendency of an 5!

action entitled "Allan-Deane Corporation, et al. v. the Township

6(

vDIa—l4
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é{éf Bedminster, et al.," bearing Docket Nos. L-36896-70 P.W. and

N

{1

ﬂ'orders of Judge Leahy in said action; and as to the terns ang =

.take“any special action with respect to plaintiff’s:property as a

| 1-28061-71 P.W.; the existence and entry of various orders,

opinions, and'judgments therein; and that it has adopted a revised 1

Land Development Ordinance purusant to and at the- dlrectron of the

'nprov151ons of said orders, oplnlons, judgments and Land Duyelopment :
Ordinance, demands production and proof from the plaintiff. »
Except as herein admitted,.the allegations of paragraph 3 are hj
denied. | |

.'4}, Defendant admrts that its populatlon w111 1ncrease
in the - future; and denies the balance of the plannlng allegatlons 2
,of said paragraph and leaves plalntlff to hlS proofs. ‘
o 5. Defendant admlts that there are hlghways in the : 3
! Township of.Bedminster,'as'to theflegal and glanning results |
" thereof leaves piaintiff]to hisvprOOf, and_denies the remaining,

. ) A | . T ?;

‘allegations of paragraph 5.

v‘_6.' The allegatlons of paragraph 6 are denled

7. - The allegatlons of paragraph 7 are in the nature of 4L

Elegalland plannlng allegatlons;»defendant leaves plalntlff to hlS'

. proofs. Defendant denies that it is under any duty to rezone or-

4

hresult of ‘the court ordered rezonlng or any other reason. .

8. Defendant denles that plalntlff has made any request50

'of the Townshlp with respect to its proposed reqlonal retall and

commer01al shopplna center other than a request.to the Plannlno

55
“Master George Ravmond, app01nted as the expert plannlnq master by

.,Judge Leahy in an Order dated February 22, 1980; defendant denies

60
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©

v
s e s v i . e e b i 5 s aa o

rthat plaintiff has eghausted; or indeed.even'attempted to invoke,t
»Vthe administrative procedures and remedies available to him with
‘frespect to the iand use”plaAning process of .defendant Township. 1
?;Tﬁe remaining allegations are -denied. |

9. Defendant admitslthat it has not rezoned the l:anéifor1
1 whieh plaintiff is allegedly the contract‘purchaser; that saidland.
; is in a-R~3 residential zone under the Land Developmeﬁt Ordinance;

. and defendant denies the remaihihq allegations of paragraph 9. ; :
10. The allegatlons of paragraph 10 are denlec, and |
2;,defendant states that plalntlff has falled and refused to resort 'é
5 to the admln;stratlve remedles available to him. -

11. The. allegatlons of paragraph 11 are denled.z

‘ 12. Defendant admlts that in general an. increase 1n’pop-J
: platioa will result in some increase in the needs of said pOpula-r;
tioh for services. Defendantvdenies that the propesed regional
commercial shopping center“isresponsive to'the needs<sftbe‘future
increase‘in population of thetTPWnShip. ADefendant denies that it
is andertany obligation to meet any-inCrease in needs by zoning &1
' plalntlff s land for a reglonal shopplnq center and malls; and

defendant states it has already made prov151on in.its Land

Development Ordlnance for any increase in services and needs

requlred by any 1ncrease 1ntﬂmenumber of - dwelllng unlts

,taeoretlcally possible . under the Land Development Ordihanee. A"§£
513. The allegatlons of paragraph 13 are denied. . . ;
14. The allegations’of‘paragraph 14 are denied,”and .55

defendant refers to and incorporates by reference the rulings,

orders and judgments of Judge Leahy in the Allan-=Deane 1itigation;1‘
' | 60
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plaintiff to his proofs.

cited, supra.
15; Answering paragraph 15, defendant states that the
allegations thereof are legal and planning conclusions; denies 1

such of the allegations as are factual in nature: and leaves

1
16. The allegations of paragraph 16 are denied.
AS TO THE SECOND COUNT
b4
1. Defendant repeats its answers to the First Count.
2. The allegations of paragraph 2 are denied.
3. Defendant admits the existence of a Master Plan 2

adopted in 1977 by Bedminster Township; states that major portions

of the Master Plan are inconsistent with and were eXpressly or

;;impliedly invalidated by Judge Leahy in his rulings, opinions,

" orders and judgments in the Allan-Deane litigation, in which he

" exercized exclusive jurisdiction of and supervision over the 3:

. portions of the said Master Plan quoted by plaintiff in

planning and zoning of land use in Bedminster Township. The

" paragraph 3 of the Second Count of the Complaint are not relevant

to or binding on the cpinions, orders, rulings and judgments of

Judge Leahy in the Allan-Deane litigation or to the Land . 45

! Development Ordinance enacted under his supervision ané at his

/

’direction. As to the terms and provisions of said Master Plan,

even if relevant, defendant leaves plaintiff to his proofs.
4. Answering paragraph 4, defendant denies that
Section 405(A) of the Land Development Ordinance applies any 55

principles gquoted in paragraph 3 of the complaint by plaintiff;

69
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i defendant denies the remaining allegations of paragraph 4..

5.

Answering paragraph 5, defendant denies the allega-

tions thereof and states that its land development ordinance is

consistent with development and general welfare and development

regulations of neighboring municipalities, Somerset County, the

State of New Jersey, and the housing, economic and planning

regions in which the Township of Bedminster and the State of

i New Jersey are located and of which they are a part.

6.
7.
8.
9.

10,

11.

1.

. the First and

. defendant denies that it is under any obligation or duty, be ‘it

2.

The
The
The
The
The

The

Defendant repeats its answers to the allegations of

Sec

allegations
allegations
allegations
allegations
allegations

allegations

of paragraph 6 are denied.
of paragraph 7 are denied.
of paragraph 8 are denied.

of paragraph 9 are denied.

of paragraph 10 are denied.

of paragraph 11 are denied.

AS TO THE THIRD COUNT

ond Counts.

The allegations of paragraph 2 are denied, and

legal or planning, to zone plaintiff's property for a regional

shopping center.

3.A

l'

The allegations of paragraph 3 are denied.

AS TO THE FOURTH COUNT

Defendant repeats its answers to the allegations of

the First, Second and Third Counts.

2.

Defendant admits that the land in question is zoned

-5- . DIa-18
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i

for residential purposes.

1
i

3. Defendant admits that there are highways in the

vicinity of the land in question, and denies that the highest and 1

!
1
!
| : .
ibest use of said land is a relevant test by which to judge the

i
i]development regulations affecting said property; and denies that 1
;Eany appropriate use of the property is for regional, retail and ‘
éicommercial shopping center purposes.
| 4. The allegations of paragraph 4 are denied. 21
5. The allegations of paragraph 5 are denied.
AS TO THE FIFTH COUNT : 2!
1. Defendant repeats its answers tc the allegations of
the First, Second, Third and Fourth Counts. ”
2. The allegations of paragraph 2 are denied.
3. The allegations'of paracraph 3 are denied.
4. The allegations of parauraph 4 are denied. 3:
5. The allegations of paracraph 5> are denied.
g
. FIRST SEPARATE DEFENSE . 4c

The causes of action asserted by plaintiff are barred by

s doctrines of res judicata and collateral estoppel, by virtue

of the rulings, opinions, orders and judgments which have been
. entered and are to be entered in a litigation entitled
"Allan-Deane Corporation, et.al; v. the Towhship of Bedminster," 50

bearing Docket Nos. L-368%6-70 P.wW. and L-28061-71 P.W., by the

; : -
| Honorable B. Thomas Leahy.

. 60
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SECOND SEPARATE DEFENSE

Plaintiff has failed to exhaust the administrative

| remedies available to him and is barred from bringing the within

i action until he does.
Il

i THIRD SEPARATE DEFENSE

i The Complaint was not filed within 45 days of the
it adoption of the Revised Land Development Ordinance, and this

il action is therefore barred.

DEMAND FOR DOCUMENT REFERRED TO IN PLEADING

Defendant Township of Bedminster demands, pursuant to

i R.4:18-2, a copy of the contract to purchase referred to in

2Q

3¢

. paragraph 1 of the First Count of the complaint, within five days

" after the service of this Answer upon plaintiff.

McCarter & English
Attorneys for Defendant

. 7
4
By: CZ%&;JCZ7 j{{;}——a

3¢

Alfred L. Fergusgn
A Membé& of the Firm
/

. DATED: February 11, 1981

DIa-20.
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VOGEL AND CHAIT

A Professional Corporation :

Maple Avenue at Miller Road, Morristown, NJ 07960
(201) 538-3800 .

Attorneys for: Applicants for

) Intervention

: )
LEONARD DOBBS, . : SUPERIOR COQURT OF NEW JERSEY

) LAW DIVISION-SOMERSET COUNTY
Plaintiff,

vs.

: ) DOCKET NO. L-12502-80
TOWNSHIP OF BEDMIXMNISTER, . :
a Municipal Corporation, ) CIVIL ACTIO:

Defendant, ) NOTICE OF MOTION
ROBERT R. HENDERSQON, DIANE M. )
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHT, )

Applicants for Intervention)

TO: JOSEPH L. BASRALIAN, ESQ.
Winne, Banta & Rizzi
25 East Salem Street
P.0. Box 647
Hackensack, New Jersey 07602
Attorneys for Plaintiff

ALFRED L. FERGUSON, ESQ.
McCarter & English

550 Broad Street

Newark, New Jerscy 07102
Attorneys for Defendant

DIa-21
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PLEASE TAKE NOTICE tunat on March 20, 1981 at 9 o'clock in
the forenoon or as soon thercafter as counsel may be hecard, ac
the Pretrial Conference scheduled in the above matter, the
undersigned, Robert R. Henderson, Diane M. Henderson, Attilio
Pillon and Hehry E. Engelbrecht, Appliéants for Intervention as
Defendants, will apply to the Superior Court, Law Division,
Somerset County at the Court Hoﬁée in Somerville, New Jersey
for an OﬁDER;

1. Waiving the time requirement for service and filing
as authorized pursuant to R.1:6-3; and

2. Permitting the Applicants for Intervention as -
Defendants to in£ervene in the above matter pursuant to R.4:3%-1,
in order to assert the defenses set forth‘in the proposeld AnéWg:
of Robert R. Henderson, Diane M. Hendcrson, Attilic Pilleon and
Henry E. Engelbrecht, a copy of which ‘s attached hereto, on the
ground that the Applicants, as propertyv owners a@jacent.:o or
near the property which the plaintiff has contracted to purcﬁase
and 1is séeking to have rezoned, have interests relating to the
propefty and rezoning request which are the subject of this action
and they are so situated that the resolution of this matter may,
as a practical matter, impair or impede their ability to protect
their interests, since their interests are not adeguately

represented by the existing parties; or in the alternative,
-2=
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3. Permitting the AMiplicants for Intervention as
Defendants to intervene in the above matter vursuant to R.4:33-2
in order to assert the defenses sct forth in the proposced Answer
of Robert R. Henderson, Diane M. Henderson, Attilio Pillon and
Henry E. Engelbrecht,'a copy of which is attached hereto, on the
ground that some of the defenses of the Applicanﬁs raise questions
of law and fact which are in common with some of the guestions
of law and fact in the main action.

VOGEL AND CHAIT
A Professional Corporation

d

N ;
: <. N
i.

By: *~

HERBERT A, VOGEL

1

DATED: March 19, 1°281. /
/

!/
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VOGEL AND CHAIT
A Professional Corporatio:
Maple Avcnue at Miller Road
Morristown, Now Jersey 07960
Attorneys for Intervener-Def
LEONARD DOBES .

Plaintiff

Vs,

TOWNSHIP G BIDMINSTLER

a rah oy

a Municipal Corporation,

Dezc:

n

PR

ROBERT HENDERSON,
M. HunDERSOR,
and HENRY. E

Defendant-Intaerve

icant,

DIANE
ATTILIO PILLON,

ENGELBRECIT,

ners

e N Nt N Nl N et M N et e M Nt S et N et S

HENDERSON, ATTILIO

on Matthews Drive,

Complaint, say:

g o~
/\_-\/R

INTaATaN tial -.’-')
‘.I\./\v.u.;- o\
s
CIV

= a7
FRURRC TS 24

I A

STy

e . .
SRY DL mGELURE
J Jersey, answe
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‘intervenors

-Paragr

FIRST COUNT

1. Defendant-Intervencrs a che answers

defendant as to Paragraphs

16 of tho Pirst

2 The allegations o

to the institution of this lcgal

ol

any recoucst to cither the governing 1

-~
Ll

17 e

the zoning board of adjustment of Zoads

%)
~

a rezoning or a usce

were

plaintiff with o ocwWnsniv

this action. The

the plaintiff has exhausted,

the administrative procedures and

respact to the zoning ordinance of

~

1

P

o)

aph 10.  The decfendant-interveners

o

i

plaintiff hds not made any attempt to even util

tive remedies, it 1s impossible to concludc that resort
administrative remedies would pe futilc.  Thae olaintifs
seeking to circumvent the normal administrative processc
avoid any public hearings on his proposal to rausning o
avoid and impede the rights of the defendant-inceiveacrs

DIa-25
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SE0LD counry

First Count.

THIRD CouNT

First and Second Counts.

2. Defendant-Intervonors adopt th

(@]

defendant as to Paragraph 2 of the Third Count.
3. Defendant-Interveners daon

Paragraph 3, and further add that the current zoning of

]

current R~-3% 1s reasonabhle in all resusots,

FOURTI COULT

1. Defendant-Interveners repeat thelr answers
First, Second and Third Counts.

2. Deferdant—-Interveners admit that the land

adjoining lots ownad by the defendant-interveners are loco

the same residential zone and arce currently boeing stilizod
residential purposes as provided in tho zoning ordinanc: O

Township of Bedminster.

3. Defendant-Interveners zdicpc the answer ol

defendant to Paravraph 3 of the Fcourxth Count but add that
- -
-

DIa-26

tract of land which the plaintiff is scexing to have rozon

1. Defendant~Intervencers repeait their answors to

2. Defondant-Intervencrs adont the answors of the

defendant as to Paragraphs 2 through 11 of thoe Sccend Count.

1. Deofendant~Intorvencers rdpoat thelr answers to

ey el
— e — b s A
totally imappropriate for a regional sihcpping cenzer and the

question 1s zoned for residential purposes and point cut that

the

the

.
7]

in
the
“od in
for
£ the
the |
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property and on-site septic systems a

1}
1
ALl

re cert

O3]

ly economically

gractical in the area. This is clear in view of the fact that
defendant-interveners currently use on-site scptic systems.

4. The allégmtioné of Paragravh 4 aroe deniad.

5. Tho allegations of Parsgrani 5 are dentod.

DIa-27

tract of land in question & also in tho Immediave vicinicy of,
in fact it is adjacent to, the residential usus of the Jlolondant-
interveners.

4, The allegations of Puragraph < arc daniod.

5. The¢ allcgations of Paragrapi 5 arce donied

FIPTII COUNRT

1. IDofcndant—IntorvénorS repeac thicir answars to the
First, Seccond, Third and Fourth Counts.

2. The allegations of Parauraph 2 are denlied.
Residential developmont in the tract of land which is the sucblect
of "'this action is cconomically practical and reasonaklae, cspeclally
considering the fact that lots located directly adlacont Lo tho
tract in guestion are currently teing uscd for residential purpcses
‘The fact that a portion of the tract s near Route IJE Loes not
rénder the tract unusable for residen:zial purroscs.

3. The allecgations of Par-agraph 3 are denied.  The ;

s

defendant-interveners add that the soil conditions on the tract |
of land in guestion are identical to the conditions on their -

o



SEPARMNE 3
TIRST SEPARATE DIFLNSD
The plaintiff has failed to exhaust the administrative
remedies available to him as reguired undor 2. $:69-4 and is
barred from bringing the within ecticn.
SECOND SEHPARATE DEFLNET i
_ %
The Complaint was not filed within the 45 days of the |
i
adoption of the Revised Land Dovelcnment Crdinance, and this ‘
action is therefore barred.
TTIIIRD SEPARATI DRFDNSZ '
The plaintiff's reguest foxy relidf in the Iform of a i
Court order rezoning the tract of land in guestion to reotall f
comﬁercial is barred since such an or l.r would consztituze stace {
1
action which would deprive the defend .nt-intoervensrs of thoir i
. ‘ | y
liberty and property intecrests withou. duc process. ;
DENMAND DOCUNMENT REFZRRED 70 IN PLOADING (

'OR
Defendant-Interveners domana,

O

e re

a copy of the contract to purchas

the First Count of the Complaint, wit

nin five days aftoer service
of this Answer upon plaintiff. {
CHALY . !
Tor Duelond ol =intorveners
Lo |
N : Cod !
- . FE !
oo Lot !
. \ ‘. ) '
i N ' {
; - .
D B - !
4 - !
"o WOGEL R :
. - :
Dated: March 19, 1%u1l . ?
1 !
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VOGEL AND CHAIT
A Professional Corporation

Maple Avenue at Miller Road
Morristown, New Jerscy

07960

Attorneys for Defendant-Intervener

LEONARD DOBBS,
Plaintiff
VS.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

Defendant

STATE OF NEW JERSEY )
' ) SS:

COUNTY OF SOMERSET )
DIANE M.

sworn according to law,

1. I am a resident of Matthews Drive,

e et St Nf e N N i e e e e

HENDERSON,

SUPERIOR COURT OF NEW

LAW

DOC

JERSEY
DIVISION-SOMERSET COUNTY

ET NO. L-12502-&0

of full age, having been duly

upon her cath deposcs and says;

Bedminster,

New Jersey and the wife of Robert R. Haenderson and I am submitting

this Affidavit in support of my application for an Order grating

leave to intervene in the above-captioncd matter..

DIa-29




2. I’bwn éroyﬁrtyvénd a home within 20d feet of the
| 200 acre property which the plaihtiff in‘this actiQn, LEONARD
DOBBS, is seeking to have rezoneé to permit a reéional shopping
center; in fact, my-rear yard-boxders'on the tract of land which
Ais_thé subject of this action. |
3. For the following reasons, among others, I have
: interests-réiating to the property and thevtrénsaction which are
the subject of this. action and I am so‘situated'thét the disposi-
tion‘bf the action may, as a practical matter, impair or impede
my ability to protect these interests: |
' :a. I am a property owner within 200 feet of_the
area of land proposed for rezoning and, as such, I
have. various statutoryvrights relating to the
possible rezoning of the 200 acre tract whiﬁﬁ the
piaintiff i54requesting the Courﬁ to #ezoné, It is
nmy understanding that N.J.5.A. 40:55D-63 entitles
property owners within 200 feet of an area prop§sed
for rezoning to petition the governing bodyvand

prevent the effectiveness of the zoning ordinance .

unless there is a favorable vote of at least two-thirds|:

of all of the members of the governing body. The

plaintiff brought this action seeking to rezone the

,'ZQO acre tract without ever having requested a rezon- |

. ing from the governing body and without having
requested a recommendation for rezoning from the

Planning Board of Bedminster Township. If the

ro

28
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plaintiff obtaihs thc:rélief he is requesting under
any Eount of his complaint, ny statﬁtdry right to
petition'the go&erning body will cleérly be "impairéd
or impeded"'within the meaning of R.4:33-1 if not
totally and irrevocably destroyed.

“ b. As a propefﬁy owner ngar the_area'prOpOSed

for rezoning and,as a resident of BedmiﬁéterATownshipk
I have not been givén'any opportunity td-bé heard |
‘before any official body or CourtVCOnCefning

'the matters' relating to the érpperty and
transaction which are the sdbject of tﬁis suit. AIf
the plaintiff had proqéxhd béfore the governing body
and planniné board or before the'zohing board of

adjustment, I would have had the right to actual notice or

newspaper notice of the mcutinqsfandil'would have had |

an opportunityjto'be heard before:the'apprdpriate
administrative agency. Therefore, as.a_reéultﬂof the
plaintiff's efférts tp cilrcumvent allmlocal ?ublic |
bodiés by proceeding directly to Coﬁrti my rights
to notice and an oppoftunity to be heard greﬂbeing
‘"iﬂpai:ed or impeded" if nét.irrévocably'loéth

c. As a residential property éwner in the R-3%
zone in Bedminste& TOWnShip; I have relied on tﬁe
'-surroﬁndiﬁg reSidential.zpning. I purchased ny Home
in :elianée on the residentiallzoning provided in the
zoning ordinénce and.the plaintiff, by way of this

suit, is attacking the zoning provision upon.which =
LTRSS T - : ) : Co

-3 " DIa-31
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I have relied. It is clear that if the plaintiff
obtains the relief he is seeking, ingluding a
declaration that the entire zoning ordinance is null
and,Voidland an order compelling the rezoning‘of ﬁhe
tract of land for which the plaintiff is a contract
pﬁrchaser to a regionél shopping center, my.interests
will be severly impeded or impaired. .

The rezoning which the plaintiff is seeking and

even the pendency of this action raising the possibility

of rezoning will have a disastrous impact
upon the economic value and marketability of my
property.

4. For the following reascns, among others, my

interests will not be adequately reprcsented by the existing

parties.

a. My statutory rights to petition the'éoverning
body and to public notice and an opportunity to be
heard are all substantial private and individual
interestsuwﬁich will not be adequately represented
by the Township of Bedminster. Instead, it is
questionable whether the township‘is even in the
position to assgri my statutory righﬁ té petition in
protcét pursuant to N.J.S.A. 40:55D-63. Furthermore,
it is very unlikely that the Township will adequately
protect my.étatutory and constitutional interests in

notice and an opportunity to be heard.

DIa-32
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. b. Parties before the Court will ¢learly.not

adequately'represent my right to rely on the residen-

tial zoning which is currently in effect and'which
ﬂwas in.éfféct'when,l purchased my héme._ The Towﬁship
iélnot in the position to assert this intéreét. ”
Furthermore, the Township~will not adequately fepre—v:

‘sent my;interest in ‘preventing the devastating nega-

'is.alreadyvﬁccurring due to the perdency of this
action and,Which will be  exacerbated if the property
isirezoned_to permit a,regionai shopping mall.

5. I should be permitted to intervene in the action

tive economic impact on the value of my property which|

| pursuant to R.4:33-2 because some of the defenses I am raising in |
my answer ralse questions of law or fa:t in common with some of

the claims or defenses in the main action:

a. I am also raising the defenSeiof'failuré on
the part of the piaintiff té‘exhaust'ail administra-.
tiVe,remedies prior to bringing an action‘in.liéuiof"
prerbgative writs. The plaintiff has faiied to%
COmbly with R;4:69~5 which requires exhéﬁstion of
administratiQe remedies since he neverfrequested>
rézohing before thg governing body and pianning board
7p£ior to the filing of this action and he nhever
requested a use variance. “This defense is one of ‘the
separate defenses raised by the To&nship.

b. I am also raising the defense of the

—.5.;- ’
DIa-~-33
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recasonableness of the R-39% zoning. Questions of

fact relating to my existing residential use and the

fact that the houses bn our strcgt all use septic

systéms which were economically feasible are some of-.
the factual gquestions which are in common with factual
and legal issues raiéed by the Township.

6. This application is both timely\and prompt. I
did not know of the law suit until recently and I' immediately
sought legal advice and requested that my attorneys intervene
immediately in the action in order to protect my constitutional,
statutory and econonic rights.

7. As a result of my promptness in bringing this
Application, and in view of the fact that we will agree to limit
‘our discovery to any remaining discovc:y'which the plaintiffs and
defendants are permitted to undertake, therc will be no additional
delay and no prejudice whatsoever to any of the parties if we are
granted leave to intervene.

8. If I am permitted to intervene in this action,
the within litigation will not be further complicated.

9. If I am not permitted to intervene in this action‘
'my>rights and interests will be severely preﬁudiced.

10. For all of the aforementioned reasons, I should

be granted permission to intervene in the Lconard Dobbs wv.

Township of Bedminster suit as a matter of right or alternatively

by leave of the Court.

-6- DIa-34
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Sworn and subscribed before me
this .~ 7 day of March, 1981.
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DIANE M. HENDERSON
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VOGEL AXD CIAIT

A Professional Corporation

Maple Avenue at Miller Road

: Morristown, beow Jerscy 07960
Attornevs for Defondant-Intervener

)

LEONARD DOBBS, SUPERIOR

LAawW DIVTSlO“

Plaintiff,
DOCKET 0.
vs. -

UNSIHIP OF BEDMINSTER,
a Munlclpal Corporation,

Defendant

N N Mt M M e Nt M Nt e s
@
i
<
=1
o4

STATE OF NEW JERSEY )
) SS:
CCOUNTY OF SOMERSET )
ROBERT R. HENDERSQON, of full age,

sworn accordint to law, upon his cath doposes

1. I am a resident of Matthows Drive,

New Jersey and the husband of Diane M. flendaorson

ing this Affidavit in support of my applicacior

granting leave to intcrvene in the akbcve-cautio
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interests

parties.

will

I nave raoliced. it is

obtains the relief he is secking,

declaration that the entire zoning ordinance is
and void and an order comgoelling
tract of land for which the plaintiff 1s a contract

purchascr to a regional shopping

scverly impeded oy impairced.

rezoninu wnich the
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of rezoning will have a di
upon the econcmic value and
property.

4. PFor the following ¥Casons, amconyg c:hcrs,~ﬁv

not Lo

BN 3 e e SR h e eeed we fan
acoguately roewrooonited by tho oxiscing

scatutory
body and to public notice ~nd an o»portunit
heard are all substanticl srivate and
intércsts which will nct bo

by the Township of 3edminstaer.

position to assert my stotuitory rigat to peczition in
protcost pursuant to N.J.5.4. «40:53532-03., Furthermore,
it 1s very unlirely that the Township will adesuatcely
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adecquately represent my right

tial zoning which is currentl

ion to

o

is not in the posit

tive cconomic impact on tho ve
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a. I am also ralsing the

the part of the plaintif

[

o]

rerogative writs, The pla

administrative remedies sinco

raezoning before the governiing

b. I am also raising the

33C

‘Furthermocre, the Township will not adey

- -
nel

prior to the £filing of this actic

requested a usc variance. This <

was in cifect when I purchased ny hone.

P

e

1
L Fed -
1Jee of oy

action and which will be oxacerbated il

5. I should be permittcd to invervenoe
‘pursuant to R.4:33-2 because some of the defenscs 1
my answor raise guestions of law or [uot in cormon

the claims or defenses in the main action:

he o onevoer

body and
noand
iefonse

sent my interest in preventing tic devast

[ —— b. "Partic. before vhe Court will oloe

propoerty which

3 o3 .
ard which
m 3 iy
The Township

:ately repre-

§ nega-.

of this

-
-

is rezonced to permit a regional shopping

th
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o
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o
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£
[
[

tive remedies prior to bringing an action
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aileé to

separate defenses raised by tihc Township.

defoense of
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"defendants arc vermitted to undertak

fact that the houses con our strcet all usc ge

systems which were economically feasible are

the factual qguestions which are in common witg!

and legal issues raiscd by the Township.

-~

did not know of the law suilt until recently and I immedla
sought legal advice and reguested that my attorncys interve

immecdiately in the actlon in order to provect my counscitutl

statutory and cconomic rights.

7. As a result of my promptrness in briaging

6. This application is both timely and prempt.

I

Application, and in view of the fact that wo will agrce to linmit

our discovery to any remalning discovery which the plainziifs

o}
N
r

delay and no prejudice whatsogver to any ¢i the pariies 1

granted leave to intervene.

8. If I am permitted to intervene in this action,

the within litigatidn will not be further complicated.

9. 1If I am not permitted to intervenoe in thi

—

my rights and interests will be severcly prejudiced.
10. For all of the aforenaonticned reasons, X

be granted permission to intervene in the Loonard Debhhs w7

Township of Bedminstor sult as a matter ¢f right or alter

by leave of the Court.
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Sworn and subscribed before me
. iy Va i . Lo
this S0 day of March, 1981.
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VOGEL AXND CHAIT

A Professioral Co
Maple Avenue at >

Morristown, Mew Jo
C
L -a

- - e

Attorneys for Defendant-Intervener
LEONARD DOBBS SUPZRIOR COURT O DN JLRsEY
LaW DIVISICW-SCLIERSZT ZOUNIY

Plaintiff,
vs.

TOWNSHIP O BEDMINSTER,
a Municipal Corporation,

o = m w g
LT T,

S a .

-
-
L)

Defendant

N e Mt M N et e e S e

STATE OF NEW -JERSEY )
) SS:
COUNTY OF SOMERSET )

HENRY E. ENGELBRICHT, c¢f full age, having bocon

]
-

U’
§
E‘.’a
&
4

sworn according to law, upon his oxth dopose

or

1. I am a residen
New Jersey and I am submitting this Affidavit in support of
Application for an Grdor qranting leiwve Lo intervene in thoe

above~-captioned mattor.

DIa-43
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2. I own prruaerty and 2 hone within 200 Zeet of the
200 acre property Jhlbh the plaintif: in this action, LECNARD

DOBBS, is seecking to have rczoned to permit a reglonal shopping ;
center; in fact, mg rear vard bOlCCIo on thc tract of land which
is the subjcét of this action. ' 15
3. TFor the following reasons, anonyg ochiers, I have
interests relating to the property and the transacction which are

the subjecct ©of this action and I am €0 situated that tho disposi-

3 1 - 3 ~ -~ O T T O Sy I meam 3 am cv e g vvery S
tion of the action may, as & pracitical matter, impalr or i1mpade

my abilityv to protect these interests: 23
a. I am a property owner within 200 foet o0 -he
arca of land pv:{osc‘ for rezoning and, &g such, I 3¢
have wvarious statutory rights rolating to the o ;
possible rezoning of thc 230 acro tract whiczsh the
plaintiff is reqguesting ziho Cour: to rezonc. It is 38

e -~ - -

nmy understandince that ¥.7.8.4. 0:553-52 erncitles

3

oroperty owners within

|3

0¢ fect of an ercs ¢ oril.oscd
for rezoning to petiticn the governing dody and

orevent the effectivencss of the zoning ordinance i

unless there is a favorable voic of at least two—ﬂﬁxﬁsff
of all of the menbers cf the governing body. The '

plaintiff brought this action scoking Lo resone tho |
B¢

- . . . . : I

200 acre tract withoubt eveor having roegucested a rezon= .

' i

ing from the governing pody cnd without havoing

requested a recommendation for rezoning from the P

Planning Board of Zoedminster Township. . IZ the

. ' DIa-44



plaintiff obtains the relicf he is reouesting under

h
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any count of his complaint, my statuto
petition the governing body will clcarly be
or inmpcded" within the meaning of R.<:33-1 1f not

totally and irrevocably destrovyed.

L.  As a property owner near the arca propesced

K . -

I have noit been given any opportuniiy to be heard
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beforc any official bo

the matters relating to the properiy and

transaction which are the subject of this sult., I
the plaintiff had proceeded before the governing boly

and planning board or zcfcre the zoning toarxd of

adjustment, I would have ol the richt o actw.l notics or,

£

~ B - - 4 ) - 3 ey -3 - T LY S N - P N
newspaper notice of the mevtings and I would have had

an opportunity to be heard beiore the ay

administrative agency. Therefore, as a resul:t of the

's efforts to circumvent all local public

[gie)

plaintif
bodies by proceeding dircctly to Court, my righnts
to notice and an cpportunity to be hewrd are belng
irnpaired or impeded" 1f nct irrevocably lost.

c. As a residential progerty owner in tice R-3%
zon2 in Bedminster Townsihip, I have relied on the

~ U 7 ~ e N
. I purchased my nonme

surrounding residential zonin

(84
3

in reliance on the residential zoning providod in tl

zoning ordinance and the plaintiff, by way o this

L 3 - ‘3 e . PR N 1 < em Win g e
sult, i3 attacking uthe zoning provision UpOn wiigh
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interesis

parties.

I have relied. It 1

R IS T e I YT adem g &8
clear that 17 the pnlaintiff

(62}

obtains the relief he is seexing, including a

. ~
1
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declaration that tne entire zoning ordinance is null

. 3 13 . e -~ - - Y1 - 3 - 3 <
and void and an order compelling the rezoninag of ¢

tract of land for which the vlaintiff 1s & contrach

vurchaser to & regional shopping center, my intercsts

Ty vareMIne kel e nlaineg SE T
[¢ rezonlng whnich the plaintlIl L8 sceAlng an

even the pendency oOf
cf. rezoning will have a disastrous impact

upon the cconomic valuc and marketability of ny
propertcy.

4. For the following reasons, amdng ouhcis, oy

will not be adeguately rouprosencad DYV the ¢exlsting

a. My statutory right

P

[44]
(81

body and to public notice and an opportunity to be
reard are all substantial privaﬁc and Individual

intercsts.which will not be adec
by the Township of Bedninster. Instead, it is
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questionable whether the townshiv is even in the

position to asseri my stoebtutory riaht Lo position in
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Partic.,
adequately represent my

tial zoning which is

-

T

in
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sent my interest

tive cconcmic impact on the
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is already occurring duc to tho poncensy oI coh
action and which will be craccricated if the wproperey
i ‘ . . . - .
is rezonad to pcrmit o regional shopping mall.

5. I should be permiibted Lo iatorvenc

pursuant tc R.4:33-2 because somc of the defenses I am raising in
my answer raisc guestlons of law or [0t in oommern with some of
the claims or defenses in the main 2zzion:
. a. I am also raising the cdeZansae cZ failuire on
the part of the plaintiff to exhaust all adrinistra-

tive remedies prior to bringing an action in lieu of
prerogative writs. The plainzifif has failed to
comply with R.4:09-5 wihich reuuircs exhaustion of

adminlscrataive

rezoning before the governing body and planning board
pricr to the filing cf this ccvicn and hco never
regquestod a use variance.  This defense is cone of the
separate defenses raiscd by the Township.

L. I am also raising thae delense ol thw
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TIIa»ay o TN "‘Y’:_-::.",‘f\"r‘\
HUENRY D, ENGLLERECLHS

Sworn and subscribod before mo
this day of March, 1981.
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VOGEL AND CHAIT

A Professional Corporation

Maple Avenue at Miller Road

Morristown, New Jersey 07960

Attorneys for Defendant-Intervener

) . P

LEONARD DOBBS,
Plaintiff,
vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant

STATE OF NEW JERSEY )
) SS:.
COUNTY OF SOMERSET )

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-80

CIVIL ACTIOW

AFFIDAVIT

ATTILIO PILLON, of full age, having been duly sSworn

according to law, upon his oath deposes and says;

1. I am a resident of Matthews Drive, Bedminster,

New Jersey and I am submitting this Affidavit in support of my

Application for an order granting leave to intervene in the

above-captioned matter.’

DIa-50
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L ew

| opportunity to be heard before‘anY’official body'concerning

 irrevocably lost.

2. For the following reasons, among others, I have
interests relating to the property and thé trénsaction which are

the subject of this action and I am so situated that the dispositi

5o£-the action may, as a practical matter, impair or impede my

) N
ability to protect these interests:

(a) I owﬁ property.and a home that dre located
directly adjacent to and across Matthews Drive from lo?s whiéh
are wiﬁﬁih 200 feet of the area of land proposed for rezoning.
As a‘property owner near the area proposed~for rezoning and as

a resident of Bedminister Township, I have not been given anye

or court concerning the maﬁters relating to the property and

‘transaction which are the subject of tais suit» If the plaintiff |

had proceeded before the governing body and planning. board or -

before the zoning board of adjustment, I would have hadtﬁe:ﬁgm:to_
actual noticeé or newspaper notice of the meetings and I would have
~had an opportunity to be heard before the appropriate administra=-

tive agency. Therefore, as a result bf‘thebplaintiff's efforts |

to circumvent all local public bodies, my rights to notice and -

f anvqpportunity to be heard will be impaired or impeded if hbt

(b) As a residential property owner in the R-3% zone |,

in Bedminister Township, I have relied on the surrounding

-2~ : DIa-51 ' : 60

o1

4&

50

|| residential zoning. I purchased my home in reliance on the 55




residentiﬁl zoning provided in the-éoning ordinance and the
pLaintiff, by way of this suit, is attacking the zoning pro?isions
ﬁponfwhich”l have relied. It is clear that if the plaint;ff
obtains the relief he is séeking, including a declaration that
the entirexzoning ordinance is null and void and én'order
compelling the rezoning of the.tract of land for thch the
plaintiff.-is a contfaét‘purchase; to a fégiénal éhopping cénter,
my intereéts,will be severely impeded or iﬁpaired,

The rezoning which the plaintiff is seeking and evems
the pendency of this action raising the possibility of reZéning
| will have a disastrgus impact ‘upon the economic value
and marketability o% my property.

'3. For the folldwing reaséns, among otbeis, my.interesﬁs
will not be adeqqately represented by the existing'partieé.

(a) My statutory rights to public notice and an

opportunity to be heard are all substantial private and individual|

interests which will not be adeqdately represented by the Township
of Bedminster. It is very unlikely that the wanship will |
édequately protect ﬁy statutory and constitutional interesté in'
| notice and an opportunity to be heard. |

| {b) Parties before the court will clearly not
adequately represeﬁth§ right to rely'dn the residential zoning
which is currently in-effect and which~was in effect when I

purchased my home. The Township is not in the position to assert

DIa-52
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" this interest. Furthermore, the Township will not
adequately representlmy-interest in preventing the
deVastatiné negative economic impact on the value
of my property whiéh-is already occurring due to the
pendency of this action and which will be exacerbated
if the property is rezoned to permit a regional |
shopping mall. | |
4. I should be permitted to intervene in the acéion

pursuant to R.4:33-2 because some of the defenses I am raising in
‘my answer raise questions of law or fact in common withvsome_ofuu

the claims or defenses in the main action:

a. I am also raising the defense of failure on
’fhe part of the plaintiff to exhaust all administra—;
tiVe remedies prior to bringing an acfion in.lieu of
_prérogative writs. The plqintiff has failed to
comply.with‘R. 4:69-5 thch requires.exhapstion,of
administrative remedies . since he never reﬁueéfed
iezoning before the governing body‘and planning'board
prior to the filing of this action and he never |
requested a use variance. This defense is one of the
separate defenses raised by the Towﬁshi§. |

b. T am also raising thec defense of the

reasonableness of the R-3% zoning. Questions .of fact.!

relating'tb my existing residential use and the

fact thét the houses on our street all use septic

‘systems which were economically feasible are some of

the factual qguestions which are in common with factual

4= DIa-53
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and legai issuos raiscd'by the Tothhip.

5. This Application is both timely and prompt.: I
did not know of the law suit until recently and I immediately
oought'iegal advice and‘requested that my attoroeys interyene
‘immediately in the action:in order to protecé my conétitutional;
statutory and econOmic'rights;

‘6. As a result of my promptness .in bringing this
Application,fand in view of the factzthat we'will agree to limit

our discovery to any remaining discovery which therélaintiffs and

defendants are permitted to undertake, there will be no additional“

delay énd no'préjudice whatsoever to any of the parties if we are
llgranted leave to intervene.
7. If I am permitted to intervene in this action,
the within litigation will not be further conplicated{
8. If.I am not permitted to intervene in this‘action
m§ rights and interests will be severely prejudiced. |
9. For all of the aforementloned reasons, T should

llbe granted permission to 1ntervene in the Leonard Dobbs v.

Townshiplof Bedminster suit as a matter or right or alternatively

by leave of the Court.

4 - .
R e A ST -

R N - Lo
NN et T e

’
.

ATTITIO PILLON

Sworn and ﬁubscrlbcd before me
this v day of March, 1981.

’
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSEY COUNTY

DOCKET NO. L-12502-80
LEONARD DOBBS - .

Plaintiff, :
vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation, :

Defendant

ROBERT R. HENDERSON, DIANE M. :
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHYT :

Defendant-Interveners

BRIEF IN SUPPORT OF

APPLICATION FOR INTERVENTION

VOGEL AND CHAIYT,

A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey

Herkbert A. Vogel, Esq.

Attorncy for
Defendant-Interveneérs

THOMAS F. COLLINS, JR., ESQ.
On the Brief

DIa-55

LI
-~

35

44

30

33

o0



1

I

TABLE OI CONTENTS

STATEMENT OF FACYS e it e ee e

ARGUMENY

POINT I

THE DEFENDAN'!-INTERVENERS SIHOULD

. BE PERMITYED '1'0 INTERVENE IN THE
ACTION PURSUANT 'O EITHER R.4:33-1
or R.4-33-2. :

3y

CONCLUSION . ... .

3

o}

Pt ey S S B s
'

DIa-56

4

(¥}
LY



g .TEMENT OF FACTS

On November S,'l§80, the plaintiff in this action,

Leonard Dobbs, filed a complaint in lieu of prerogative writs’

challenging the zoning of a tract of land in Bedminster Town-

ship. The complaint secks relief injthe form of a declaration-k

that the entire zoning ordinance of the Township is invalid
and an order compelling the rezoning of the specific tract
'i of land-to a regional rétaii and commercial devélqpment
_district. The plaintiff's complaint was filed prior to any
réquest‘to the governing body,. £he plahnihg board;-the

- zoning board of adjustment or any government official for

relief from the requirements of the existing zoning.

The defendant-interveners are roesidents of Matthews

Drive, which is a cul-dc-sac residential sircet located
" directly adjacent to the tract of land which is the subject

5

of this suit. Thrée of thefdeﬁendant~interveners} Robért R.
Hendérson, Diane M;fﬂénderson, andlﬁenri B. Engélbrecht
reside in homes which arc within 200 feet of the tract which
“thejpiaintiff is requeésting the court to rozone. Attilio
| Pillon is the Owﬁer of a lot and home on the side of Matthew
‘Drive'which is»acrbss the street from the tract of land which
is the subject of this‘action and his propérty is not wiﬁﬁin
200 feet of the tract. | |
-Since the pldintiff did not attempt to make-anyvﬂ
request for'adﬁinistrative relief pgior to the ﬁiiing.of this
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;;law $ui§,.the.defgndant~intervcners did not receive any notice |
.}iof any'pﬁblic,heariﬁgs,and did not have any Qpbortgpity to be .
i%heardpufsu&nt to various New ﬁersey statutes néf'did they
;

i have the opportunity to petition th¢ governing body pursuant

to N.J.S.A. 40:55D-63.
Late in January, 1981, Leonard Dobbs: appearcd
before-thé‘Townsﬁip Committee of the Township of Bedminster

‘and, under the threat of the pending law suit, presented a

, proposal for rezoning of the tract of land which is the subject

of this suit. Some of the deféndantfinterVGners attended
‘the January meeting of the governing body. Late in February

and early in March, 1981, the‘defendant—intervenérs.sought

i legal counsel. On March 19, 1981 this motion was filea on
+behalf of the defendant~intervéners seekihq waiver of the
jhl4fday'time requirements ofdﬂl:6~3‘and éequesting leave to
!vinterﬁene in this action pursuant to either.R.4:33-1° (Inter-

.vention as of Right) or in the alternative R.4:33~2 (Permiésive'

Intervention).

The short notice was requested becéuse‘thé'atﬁorneYs

.

|

for the defendant-interveners became aware on Monday, March. 16,

1981, thét’the coutrt Qould be holding a pre-trial conference’
on March 20, 1981.

It should be noted that in January, 1981, the

' Hills Development Company, the successor in title to the

s ‘!Allanvoeane Corporation, sought to intervene in this actiOn'_.

4

e+

| pursuant .to R.4:33-1. “The Hills Development Company owns
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property in a different section of the lownship and claimed

an interest in the rezoning request which was based in arguments
of delay and damage whiéh would indifectly occur if the |
plaintiff was successful. ~The motion of the Hills Development
Company was denied. “The interests of the applicants for
intervention are cléarly distinguilshable from those of the ;
Hills Development Company since thése applican;s are residents
of the lots closest to the tract in question and since they

are claiming intcrests based in constitutional and statutory

‘rights and property interests. p—
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POIVT I

THE DEFLNDANT INTERVENERS SHOULD

BE PERMI'YMWED 10 IN'UERVENE IN THE

. ACT'ION PURSUANY' 'O EIYHER R.4:33-1
or R.4-33-2. :

' R.4:33-1 states that:

"Upon timely application anyone shall
be permitted to intervenc in an action
if the applicant claims an interest
relating to the  property or transaction
which is the subject of the action and
he is so situated that the disposition
of the actlon may as a practical matter
impair or impede his ability to protect-
that interest unless the applicants'
interest.is adequately represented by

" the parties.™"

Under this rule and_the appliCablé case law in New

Jersey, it is clear that the defendant-interveners meet-all

of the requirements of R.4:33-1., See the Affidavits of the

defendant-interveners. In State v. Lanza, 39 N.J. 595; at

. 600 (1963), the Supreme Court stated:

"Grant of permlSSLOn to 1ntervene in
an action is committed in the first
‘instance to the trial court. Ordinarily
such appllcatlons are treated llocrally
" there.”

In an analogous case, The Allan- Dcane Corp v. I'p. of

'Bedmlnster, 63 N.J. 591.(1973), tho New Jersey Suprcme Court

‘reversed the.decisions of tne trial court and the Appellate

Division and held that non—residents of Bedminster “ownshlp

”who clalmed an 1ntercst in the plalntlff dcvelopers suit

for a rezoning were entltled to intérvention as a matter of
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g ety

right ‘pursuant to R.4:33-1, even though the application was
not. made until more  than nine months after the commencement

of “the suit. {7The Allan-Deane Corp. v. Ip. of Bedminster,

63 N.J. 591 (19735 reversing and remanding 121 N.J. Super 2838
(App. Div. 1972.))

. "In sharp contrast to the Allan-Deane intervenars,

- the defendant-interveners in this case are residents of the

‘the members of the governing body approve this rezoning.

" as residents of the fownship, to hewspaper notice of all public

|
|

opportunity to be heard at all public meetings are being

‘tracté of land—directly\adjacent'to the property which i;

the subject of this action and they are the persons'Qho'will
befmostvdirectly impacted by the rezoning Eransaction which
is aléo the'subject'of this action. As residents who live
'wiihin 206 feet, three of the applicants, Robert R. Henderson,

Diane M. Henderson, and Henry E. Engelbrecht have various

statutory rights which are being impeded by this action. ‘hese.

rights include the right to petition the governing body
pursuant to N.J.S.A. 40:55D-63 in order to prevent the effec-

tiveness of a rezoning améndment unless two-thirds of all of
In addition, their rights to written notice of any

applicatioﬁs for a use variance before the zoning board of

adjustment are being impcded and circumvented by this action.

Furthermore, the rights of all of the applicants,

meetings relating to rezoning requests and their right to an

i, . ) , . » . R,
+ Impeded, if not irrevocably destroyed, by the plaintiff's
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attempt to circumvent all local processes and public bodies. |

»clear'that the resolution of this matter may, as a practical

matter, substantially impair and impede various statutory,

' of the defendant-interveners in preventing thevdevastating, o

In addition, the economic .interest of the appliéants .
: A . i
for intervention will be impaired and impeded if the plaintiff:
obtains the relief he is seeking:. Clearly, the development
of a regional shopping mall, with all of the attendant
negative impacts, including noise,_lighﬁs, glare,rtraffic, ‘

crime, water and air pollution, directly behind the defendant- -

.intervencrs propertics will have a devastating effect on the

value of their property. Indeed,evén the pendency of this ;
action is having aihegative impact on the‘vaiue and market- - rfw
ability of the property of the defendant-interveners. %

o ?urthermore, if the court gfants the specific relief .
that the plainfiff'is 5eekiﬁg, the court urder wiil effectivély 
depriVe,the-defendant—interveners of various liberty and |

prbperty interests withoutvdue process of law. ‘Thus,. it is

constitutional and economic interests which are clearly

encompassed by R.4:33-1.

It is also clear that the individual interests of the

applicants for intervontion will not be édcquatcly represented-by the ;A '

Township within the meaning of R.4:33-1. It is also apparent
that the Township will not adequately represent the interests

negative.economic impact on the value of their property which |

is already occurring due to the pendency of this action and

DIa-62 .
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which will be exacerbated if the property is rezoned to

_ permit-a regional shopping mall.

If the Court decides that interventibn'as of right

pursuant to R.4:33-1 is not'appropriate, the applicant-defendant

interveners are also requesting permissive intervention

pﬁrShant to R.4:33-2. - The applicant—defendant—interveners

‘meet all of the requirements of R.4:33-2, since their

application is timely, they are claiming some defenses which
raise questions of law and fact 'in common with the questions
raised in the main action, and their intervention will not

unduly delay or prejudice the adjudication-oftthe rights of

the originai'parties. See, R.4:33-2. ‘'The common questions

remedies and the reasonableness of the R-3% zoning. 'The

intervention clearly will not unduly delay the action since

‘the applicant-defendant~interveners will agree to limit their

diséovery to the types of discovery which the plaintiff and

"defendant are still permitted to indicate and they will

abide with any schedules for discovery which are estdblished

for;the plaintiffYand the defendant.

Dia—63
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CONCLUSION

The applicants for intervention respectfully

request that the court ygrant their motion for intervention

N

pursuant to R.4:33-1 or, in the alternatiVe, pursuant to

Ro4: 33—20

Respectfully submitted,
VOGEL AND CiAIY, P.C.

Attorneys for Defendant-
Interveners

By

Thomas I'. Collins, Jr.

Dated: March 19, 1981
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The parties to this action, by their attorneys, having appeared befors the Court at a pretrial ?onfeunce on the above date, the following

action was taken:
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VOGEL AND CHAIT

A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
{201) 538-~3800

Attorney for Defendants

LEONARD DOBBS, SUPERIOR COQURT OF NEW JERSEY
LAW DIVISION-SOMERSET COQUNTY
Plaintiff, 7 .
DOCKET HO. L-12502-80
vs.
CIVIL ACTION
TOWNSHIP OF BEDMINSTER, a
Municipal Corporation, ROBERT R.
HENDERSON, DIANE M. HENDERSON,
and- HENRY ENGELBRECHT,

PRE-TRIAL MEMORANDUM
ON BEHALF OF DEFENDANTS
ROBERT R. HENDERSON,
DIANE M. HENDERSON and

Defendants HENRY E. ENGELBRECHT

L R . L WL U S R R W R RN R )

With the exception of the matters discussed herein,

the defendant ROBERT T. HENDERSON, DIANE M. HENDERSON and HENRY

, . . oo e Lafendoni
E. ENGELBRECHT adopt the pretrial memorandun effsecedumpdemmmetiny

/.

3-4. FACTUAI., AND LEGAL CONTENTIONS OF THE DEFENDANTS

The defendants, ROBERT R. HENDERSON, DIANE M.

HENDERSON and HENRY E. ENGELBRECHT are residents of Matthews Drive,

DIa~-67

[

6



New Jersey, a residential cul-de-sac which borders directly on
the 200 acre tract which the plaintiff, LEONARD DOBBS, is sceking to
have rezoned to acommercial fet;il shopping mall. The defendants
reside in single family‘homes within 200 feet‘of the tract which
is the subject of this action. Therefore, as residents within
200 feet, they have various statutory riéhts under the Municipal
Land Use Law. One of these rights is the right to petition the
governing body, pursuant to N.J.S.A. 40:55D-63, to attempt to
prevent the effectiveness of any proposed amendment of the zoning
ordinance unless there is a favorable vote of two thirds of a££
of the members of the governing body. As property owners within
200 feet they are also entitled to notice, by personal se:vice

or certified mail, of any public hearing regarding applications
for development, including use variances, major site pléns‘and
subdivisions. See N.J.S.A. 40:55D-12. As residents™of Bedminster
Township, the defendants also have the right under various
statutes and the constitution to an opportunity to be heard at
public hearings’of the governing bodies and various administrative
agencies of the Township.

The plaintiff, LEONARD DOBBS, is a major developer

of shopping centers and regional commercial malls. In instituting

this suit, the plaintiff filed a complaint seeking relief in the
form of a declaratory judgment that the entire zoning ordinance

. o

of Bedminster is invalid. The complaint also seeks a court order

DIa-68
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compelling the rezoning of the 200 acre tract of property, for
which the plaintiff is allecgedly é contrac?ﬁpurchaser, to a
regional retail and commercial development district.” The~tracti
which the plaintiff is seeking to have rezoned‘is located directly
~adjacent to Matthews Drive. The regional shopping mali which the
plaintiff is proposing would border on Route 206 and River Road,
a narrow country road which leads to Matthews Drive.

Thg construction of the shopping mall on a tract
located directly adjacent to the defendants propérty will have
a devastating negative impact on the economic value of the

‘property of the defendants. Indeed, the mere pendency of this law

suit is alreédy having a severly negative effect upon the economic|

vaiue and marketability of the residences along Matthews Drive.
The development of a regional shopping mall at this location-
"would be.totally'incompatible with existing residential uses in
 the arcas surrounding the tract. Such a mall would have extreme

consequences in terms of visual impact, traffic, air, water and

noiée-pollution, lighting, glare, crime and other negative impactsl

Such a development would severly and substantially impair the
zone plan and the zoning ordinance of the Township; |
The plaintiff filed the complaint on November 5, 1980l
Prior.to the filing of the complainﬁ, the plaintiff never made
any request to the governing body, the planning boégg,_the zohing
iboard of adjﬁstmentior any goverment officials concerning his

request for permission to construct a regional shopping mall.

-3~ .
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Since the plalntlff never attempted to make any rcquest for
administrative relief prior to the flllng of fhls law suit, the

i defendants did not receive any notice of any public hearings

and did not have any opportunity tc be heard pursuant to varioﬁs
New Jersey Statutes. Furfhermore; since there was no official

- request to the plann:ng board or governing body for rezoning, the
defendants never had an opportunlty to petition the governing
body pursuant to N.J.S.A. 40:55D-63.

It is clear that the plaintiff has been attempfing
to circumvent all local public processes and procedures. —
Apparently, the plaintiff isiattempting to expedite his attempt
to obtain a rezoning in order to be ﬁhe first regional shopping
mall in Somerset County to obtain all of its approvals. Indeed,
the other major fegional retail shopping mall,7£he Bridgewater
Commons, is currently in the approval process in Brié§ewater
‘Township. The Bridgewater Commons will be located less than 10
| miles south of the property which the plaintiff is seeking to have

rezoned,

Plaintiff invokes the Municipal Land Use Law and a

perversion of the Mt. Laurel doctrine to claim that &ahﬁnsmmias
a devélopinc.municipality, has an obligation Eo'zone for a "fair
shafe" of the rcglona1 demand for commercial uses, and for
regional Shopping centers in particular. This propogition is
totally,unsupported Iy the case iaw involvine low and moderate

income housing and it is alsc totally unsupported by any land use

-
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planning principles. Indeed, it is clear that the Supreme Court,

in Mt. Laurel, imposed a stricter standard-for constitutional
| review of the zoning:and land use ordinances of dévelopingl
muri.ic‘i'palities, but only with respect to the extent that the 6rdinance£
‘provide for low and moderate income,housing. The courts have
—nevef applied,the.same principies and stanaards,to regional
shopping malls or other commercial centers. Such an extension

of the Mt. Laurel doctrine would be ludicrous and totally

illogical since the. logical extension of the plaintiff's theory -

would be that every developing municipality must have a regioaﬁL '

shopping mall.

Furthermore, it is also clear that the plaintiff
will be unable to meet the traditional test of esuﬂﬂigﬁngtﬁatthe
zoninq of his property is arbitrary, capricious and unreasonable.
The defendants will establish that the plaintiff's lafd can be
utilizéd for residéntial uses on three acres. The defendants
themselves reside in homes on lots lanxx’than:ﬂune acres in the
same zoning district. In addition, ﬁhe.defendants‘are utilizing
septic systems which were economically feasible. Similarly, |
contrary to the arguments of the plaintiff, the plaintiff's land
could also:reasonably be used for residencés on three acre lots
with,éeptic systems. |

Based on the above, the defendant, residents of

- oo

Matthews Drive, raise the following legal contentions; 1) the \

zoning ordinance of the Township of Bedminster, and in particular

-5-
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ithe provisions of the R-3% zone are not arbitrary, capricious
or'ﬁnreésonaﬁle: 2) the plaintiff has failed to exhaust the 1
‘administrative remedies available to him as reQuired'under
R.4:69-4 and is barred from bringing this action; 3} the 15
complaint was not filed within 45 days of the adoption of the
Revised Land Development Ordinance, and this aéticn is therefore
barred; 4) the plainﬁiff's request for relief in the form of a 2<
court order rezoning the tract in question to retail commerc;al
is barred since such an order would constitute state action which 25
would deprive the defendants of their liberty and property — -
interests without due process of law;~5)'the property which'the
plaintiff is seeking to have rezoned can reasonably be used for 30
its zoned purpose; and 6) developing municiéalitiés do not have
an obligation to provide the opportunity through their zoning and 55
land use ordinances for regional commercial centers.
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LEONARD DOBHS V. TOWNSHIP OF BEDMINSTER, DOCKET NO. L-12502-80

L=

FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFF

Plaintiff is the contract purchaser of a tract of land
consisting of éppro#imately 200 acres located on River Road'in
the defendant TOWNSHIP OF BEDMINSTER, which tract is located to
the immediate west of the junction of River Road and Routes Nos.
202-206 iq said township. Defeﬁdant township is a municipal
corporation organized ahd existing under the laws of the State of
New'Jersey and is a déveloping municipality'within the meaning of
the decisional law of the State of New Jersey.

Pursuant to an Order of the Superior Court of New Jersey,

Law Division, Somerset County, in the action bearing Docket Nos.

L-36896-70 P.W. and L-28061~71 P.W., entitled "Allan-Deane

Corporation,.et al. v. The Township of Bedminster, et al.",

defendant township has recently undertaken to formﬁlate and adopt
a revised zoning and land use ordinance, entitled "THE LAND
DEVELOPMENT ORDINANCE OF ‘I'HE TOWNSHIPFQF BEDMINSTER" [hereinafter
"zoning ordinance"] for the purported purpose of requlating and
limiting the use and development of land within its boundaries
and to effect certain rezoning of the lands consisting of the
so-called corridor of land to the immediate east of Routes Nos.
202-206 within the defendant township s0 as to provide for an
approériate variety and choice of low and moderate income housing
as required by séid Order of the Court. -

As the result of the aforesaid rezoning and the increased

residential development to be permitted by it, the total population

Dla-73
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of defendant towqipip will necessarily undergo an increase in the
immediate future. The area occupied by defendant township contains
a number of major arteries of ﬁraffic, including interstate and
séété highways, which not only will result in an increase fh the
population of defendant townéhip but also.will significantly
affect the character, orientation ané economic perspective of
‘defendant township. . | .

The true'developing corridor of land within the defendant
tOWnship consists of the areas both to the east and west of Route
Nos. .202-206 and has been designated as such in the Somerset
County Master Plan and the New York Regional Plan, and there is
evidence of a further developing corridor of land on both sides

of Interstate-78 both to the east and west of Interstaté~287.
The increased employment and economic growth which will result
from development of the aforesaid corridors must be responded to
by ;he defendant ho&nship by provision for increased servié;é._

P}a;ntiff has requested that the defendant township give
consideration to the provision for a regional retail and commerciai
development district or districts within said township, said

-district or diétricts to be located in the area of the tract of
land for which plaihtiff is the contract purchaser, because such
land, by Qifﬁie of its proximity to the aforesaid major arteries
of traffiq, is ideally situated above all other tracts within the
defendant township for such uses. Defendant has failed to respodd
in any mannerlto such request by‘plaintiff, has not rezoned the
tract of land for which pléintiff is- the contract purchaser and
has left said tract in a R-~3 Residential zone. Further attempts

DIa-74
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by plaintiff to effect a rezoning of the tract of landiin question
through resort to*;dministrative remedies would be futile in
light of the opposition which defendant has made known to the
partiéular uses and zoning changes proposed by plaintiff. -
The uses and zoning changes proposed by plaintiff as
aforesaid are designed to meet not oﬁly the current needs of
nearby areas in and about defendant township which have bsen
developed, but also the future needs of other nearby areas |
within defendant township which will be developed pursuant to

the zoning ordinance adopted by defendant. The increase in

population caused by the development authorized by defendant

township in its zoning ordinance and by the presence of the major’

rarteries‘of traffic described hereinabove will further result in
a commensurate increase and expansion in the needs of such
population for ancillary uses and services such as thoseAproposed
by plaintiff. The uses and zoning changes proposed by plaiggiff
as aforesaid would be for the public benefit and would serve the
general welfare of the defendant township.

The zoning ordinance recently adopted by defendant township
fails to enact a comprehensive zoning scheme, as it rezones only
a small percentage'of the total area of the defendant township,

- and fails to érovide for the variety of retail, commercial and
other uses which are necessary to serve the uses mandated by the
rezoning effected by defendant. Defendant township cannot rely
upon the possible developﬁent of retail and commercial uses in

neighboring municipalities within its region as a purported

-3- DIa-75
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. .justification for its Cfailure to provide for such uses in the

zoning ordinance adopted by it. Said zoning ordinance fails to

;adequétely fulfill the needs and requirements ofvthe general
welfare, and:iSIarbitraiy, capricious and unreasonable. -

By~virtue of its failure to adopt a’CQMQrehensive,zoning
scheme,'defendan:‘has failed to plan and zoﬁe in a manner which
will promote theﬁpubiic health, safety, morals and.geﬁexal
'welfare, as mandated by the, Municipal Lénd Use Law, N.J.S.A.
40:55D-2(a).

 Subsection B of the Land Use Plan contained in the master

'plan adopted by defendant township states that it.is the planning'

objec:ive of said township:

"¥**to contain business activities
substantially within their -
present boundaries**¥ ¥

- Said master plan recognizes various purported princi-.

ples with regard to business and ‘commercial development,‘which.‘
principles are inconsistent with the requirements of the Munici-
pal Land Use Law:

"1, Bedminster's business districts
are designed for neighborhood commer-
cial uses only -- small retail and
service establishments designed to
serve residents of the Township.

"2. Strip commercial development
‘along major highways is hazardous
and resuits in the deterioration of
surrounding areas. Provision for
roadside restaurants, stores and
‘facilities catering to transient R
traffic...has been considered and
found inconpatible with the develop-
ment philosophies of Bedminster
- Township and is specifically excluded
by this Pklan.” : ~

DIa-76

———

» .

3.

43
45

50



‘Said master plan further recommends, in contravention to the
requirements of the Municipal Land Use Law, the following

action to implement those and other related principles which are

intended to limit retail and ccmmercialvdevelopmentf

“(a) Confining business activities
to the provision of retail goods
and personal services essential -
to support nearby residential
facilities; and the exclusion of
any enterprises which export
product, services, or administra-
tion beyond the local residential
trading areas."

Section 405(A) of the zoning ordinance adopted by defendant

township, in applying the aforesaid principles by permitting

retail and service activities of only a local nature in districts

designated as Village Neighborhood districts (which districts

0ccupy only a small area within defendant township), also contra-

venes the requirements of the Municipal Land. Use -Law.
2 . .
The master plan and zoning ordinance adopted by defendant

e

township have failed to ensure that land development within
defendant township will not conflicﬁ with the development
and;genéral welfare of neighboring municipalities, Ehe county
within which defendant township is located, and the State

as a wholé,rgs mandated by the Municipal Land Use Law, N;J.S.A.

40:55D-2(d).

The master plan and zoning ordinance adopted by defendant

township have failed to provide sufficient space in appropriate
locations for a variety of, among other things, commercial
‘and retail districts in order to meet the needs of defendant's

present and prospective pbpulatiqn, of the residents of the
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“region in which Esfendant township is located, and of the
citizens of the State as a whole, as mandated Sy the Municipal
Land Use Law, N.J.S.A. 40:55D-2(g).

The master plan and zoning ordinance adopted by defendant
township have failed to encourage the proper coordination of various
public and private activities and the efficient use of land, as
mandated by the Municipal Land Use Law, N.J.S.A. 40:550-2(m).A

The master plan and zoning ordinance adopted by defendant

township are, in other material respects, inconsistent with and

in violation of the provisions of the Municipal Land Use Law,

N.J.S.A. 40:55b-1 et seq. : —

By seeking to contain business and commercial activi-
ties within their present territorial boundaries, the master
plan and zoning ordinance of the defendant township constitute
an illegal and improper zoning scheme. As thec fesult of the
foregoing deficiencies and shortcomings, the master plan ;;é
zoning ordinance of the defendant township are inconsistent with
and contrary to the purposes and intent of the Municipal Land Use
Law, N.J.S.A. 40:55D-1 et seq. Also, as a result of the foregoing,
the master plan and zoning ordinance of the defendant township
are inconsistent ;ith and contrary to the purposes and intent of
the Master Plan of the County of Somerset.

As a developing municipality,,defendant township has
the obligation not dnly to make possible an appropriate variety.
and choice of'hOQsing, but also to make possible, within its

boundaries, an adeqguate and broad variety of facilities which

would serve the needs of defendant's present and prospective
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~population and that of its immediate region. The zoning ordinance
adopted by defenggnt township fails to comply with the foregoing
obligation and is, as a result, invalid.

Under the provisions of the zoning ordinance adopted _
by defendant township, the tract of land for which plaintiff is
a contract purchaser is zoned exclusively for residential
purposes. Said tract lies in the immediate vicinity of major
traffic arteries and public thoroughfares, and its-hiéhest and
best suited use is for regional retail and commercial purposes.

The present classification of plaintiff's property, prohibiting

its use for regional, retail and commercial purposes, is arbitrary

and unreasonable in that it bears no reascnable relation to the

public health, safety and welfare of the defendant township and

its inhabitants. For the foregoing reasons, said zoning ordinance,

as applied to plaintiff's property, constitutes an improper and
unlawful exercise of the police power delegated to the defendant
township, depriving plaintiff of his property without just
compensation or due process of law, and the said zoning ordinance
is unconstitutional, null and void.

 The proximity of plaintiff's property to major tratfic
arteries and public thoroughfares renders it impossible to
utilize said property for residential purposes as said property
is presently zoned, because residential development near such
traffic arteries and public thoroughfares is economically
impractical, especially given the lot area required by t;é
zoning ordinance adopted by defendant for the district in which
plaintiff's property "is located. Such residential development

-7
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-is rendered further impracticable by virtue of the fact that soil

conditions?Qn.plaintiff's property would require either the use

of off-site sewerage treatment, which type of treatment is not : 1
poSsible‘for the residential dévelopment which_would-be reﬁuired
‘undexr the ZOningrordihance adopted by defendant for'the dfstrict ' "
in which 91aintifffs'property is lOCated.'Such residential | |
devélopment is rendered'further'impraéticable.by virtue of the =
fact that soil conditions on plaintiff’s property would reguire 2
‘ either the‘use‘of off-site snwerage treatment, which type of
treatment'is not possfble for the residentiallde§eiopment'whigh “f P
wOuld be required under the present zoning of plaintiff's property e |
or economicélly impractiéal on-site séwerage disposél systems. o
As a direct result, the operation of a zoning ordinance adopted - §3
by defénéant has soirestricted the useJof plaibéiff's property
- and reduced its value so as to render said propefty'unsuitable : Y
fof any economicallyfbeneficial purpose, which’constituteffa»de ; f3¢
' faéto;confiseatioﬁ of said property. qu tﬁe fdregoing reaéons, ; |
said zoning érdinance is unéonstithtional, null and void in that .'ét
it deprives plaintiff of the 1awfu1_use of his property without
jﬁst-cbmpen#ation or due‘pgéceSS'of law. | 4 o _ g
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FACTUAL AND LEGAL CONTENTIONS
OF
DEFENDANT
TOWNSHIP OF BEDMINSTER

The plaintiff, Leonard Dobbs, is a major developer of
shopping centers and rcgional commercial malls. He has developed,
inter alia, the Short Hills Mall in Essex County, New Jersey,
which Is in the process of undergoing an expansion from a one
level open mall to a multi-level enclosed regional shopping mall.

. The plaintiff Leonard Dobbs was an applicant to the
Bridgewater Redevelopment Authority to be the developer for the
regional shopping center and mall at the Bridgyewater Commons,
located in the "Golden Triangle" in Bridgewater, New Jersey.
Plaintiff failed to got the requisite approvals to become the
developer. The development approval was in fact awarded to
Ernest Hahn, from California.

R

Frustrated in his attempts to become the developer at
Bridgewater Commons, plaintiff has embarked on a two-pronged
attack: First, defendant has sought to challenge the award of
the developer franchise by Bridgewater to Hahn by engaging in
and backing a series of lawsuits against the Bridgewater
Redevelopment Authority. Defendant believes plaintiff may be
financing said lawsuits as well. Secondly, plaintiff has brought
this action in Bedminster Township with respect to land on which
he has an option and on which he seecks to have this Court order
Bedminster to allow plaintiff the regional shopping mall and
shopping center which he was denied in Bridgewater.

Plaintiff has further attempted to sabotage the
development at Bridgewater Commons and the award of the developer
franchise to Ilahn by informing the public and the relevant market
in which he eperates (large commercial chain stores such as
Sears, J,C. Penney, Lord & Taylor, Bloomingdale's, Bonwit Teller,
and other quality merchandisers) to the effect that plaintiff
will be the first developer to receive final approval for a
regional shopping mall in Somerset County. Defendant further
believes plaintiff has encouraged retailers not to proceed with
the development plans at the Bridgewater Commons in Bridgewater,
New Jersey. -

Defendant contends that this action against Bedminster
Township is a fraud upon the courts and the citizens of the
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state of Ny Jersey, in thHat its real purpose is to delay and
impede progress of the Bridgewater Commons ragicnal shopping
mall development by anvone other than the plaintiff, so that
plaintiff can undertake that development, when his suit in
Bedminster proves unsuccessful.

Plaintiff invokes the Municipal Land Use Law and a
perversion of the Mt. Laurel doctrine to claim in effect that
every municipality has a duty to zone for a "fair share" of the
regional demand for commercial uses, and for regional shopping
centers in particular.

Specifically, plaintiff alleges in paragraph six of
the Second Count that the Bedminster land development regulations

". . . have further failed to provide sufficient
space in appropriate locations for a variety of,
among other things, commercial and retail
districts in order to meet the needs of
defendant's present and prospective population,
'of the residents of the region in which defendant
township is located, and of the citizens of the
State as a whole."”

This language, taken as it is from the Mt. Laurel decision,
attempts to use a doctrine of constitutional law announced by
the New Jersey Supreme Court to aid citizens who need housing
to aid his quest for the developer's bonanza of a regional
shopping mall.

In fact, plaintiff's proposed develcopment will
exacerbate the problem of balancing jobs and housing, since
plaintiff's devplopmgnt will create 3,000 additicnal prlmarj
jobs without any provision for hou51ng

Defendant contends that plaintiff is wrong in the facts
and the law. Sound and generally accepted principles of land
use planning, the New Jersey Municipal Land Use Law and public
policy decisions by the State of New Jersey, the federal
government, and regional planning bodies (such as the Tri-State
Regional Planning Commission, the Regional Planrning Association,
The Somerset County Plarnning Board, the Governor's Cabinet
Development Committecce, and others) all compel the following
conclusions:

(1) Planning and public policy, and this Court, should
not encourage further sprawl development by regional shopping
malls in the exurban areas because of the inherent energy
inefficiency of such sprawl development and because it viclates
the urban imperative of encouraging ccmmercial and retail use to
be developed in our already urbanized areas.
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(2)e The scarcity of public funds for subsidies or
encouragement of further sprawl development in the ex-urban
areas mandates against encouragement, subsidy or approval of
further regional shopplng malls in ex-urban areas in general,
land Somerset County 1n particular.

(3) That if any shopping mall should be built in
the ex-urban area of Scomerset County, then the location of
the Golden Triangle in Bridgewater, just 5 miles to the Socuth, is
by far the best place for regional mall develcopment such as
that proposed by the plaintiff. The Golden Triangle has been
targeted by Bridgewatcr authorities and the State of HNew
Jersey and by regional planning bodies as an appropriate center
for regicnal mall commercial development for at least 25 years,
and is particularly well-suited to that location because of
the congruence of Rte. 22, I-287, US 202, US 206, other roads,
existing rail networks, and the existing development pattern
of industry and residences in Somerset County and the surrounding
area.

(4) The need for a regional shopping mall in Somerset
County is being met by the development of Bridgewater Commons
lapproximately 5 miles south of Bedminster. Bridgewater Ccmmons
has received the approval of all State, county and local
authorities, including the Governor's Cabinet Development
Committee. The Governor's Committee not only approved the
Bridgewater Commons, but explicitly recommended that the Somerset
County Planning Board affirmatively discourage any other
municipalities in Somerset County from undertaking similar
developments. The Bridgewater Commons is expected to " open in
1983 and groundbreaking is expected in the Spring of 19381.

(5) Defendant contends that with the Bridgewater Commons
regional shopping mall progressing as planned, there will be no
need for, and indeed there will be-a dupllcatlon of commercial
facilities by, plaintiff's proposed development in Bedminster.
Township. See supra.

(6) Bedminster Township has made more than adequate
provision in-its Revised Land Development‘Ordinance for retail
and other commercial services for the present and future
residents in Bedminster Township and the surrounding areas,
‘Hpursuant to the rezoning and replanning process ordered by
Judge Leahy in the Allan-Deanc litigation and supervised by
the court-ordered Planning Master, George Raymond, which
resulted in the present land development requlatlons now 1n
effect. -

With respect to the property in Bedminster Township,
defendant contends that the land allegedly op Lloned by plaintiff
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is zoned appropriately for residential usecs and can be
economlcalby developed with such zoning. The development of
plaintiff's property for R-3 residential use is fully consistent
with principles of sound planning and marketability.

Plaintiff's land is located close to the flood plain
and water course of the North Branch of the Raritan River and
is particularly inappropriate for the proposed commerc¢ial
development because of ecological constraints and problems,
1nclud1ng water quality, non-point pollution, sedimentation and
erocsion during construction and thereafter, and the like. The
zoning of plaintiff's property for residential purposes on
large lots is necessary to protect the critical water resources
of the north branch of the Raritan River, which is a major
source of water for northern New Jersey.

Defendant contends that because of the transportation
problems, and specifically the lack of access ramps to the
interstate highways I-80 and I-287 in Bedminster Township,
and the traffic ‘congestion problem currently existing and
arising in the future because of future development already .
planned in the 202-206 Corridor in Bedminster Township,
plaintiff's optioned land is partlcularly inappropriate for

|the proposed development.

Defendant contends that the Township of Bedminster has
a limited sewerage capacity both now and in the future, and
the development of future sewer facilities is limited by the
§201 Facilities Plan approved by the Somerset County Planning
Board under the applicable State and Federal Clean Water Acts.
Present sewerage capacity, and that which is planned for in
the future, is necessary to serve the residential development

lland supporting commercial services necessary to carry out

Judge Leahy's orders and judgments in the Allan-Deane litigation,
and diversion of any part of the sewerage capacity to support
plaintiff's proposed development will operate to the detriment
of and render illusory the rezoning ordered by Judge Leahy.

Any attempt by plaintiff to build an advanced wastewater
treatment plant to discharge into the Raritan River will be
barred because the assimilative capacity of the stream will

{have been exeeeded and the beneficial uses of the stream will

have been degraded and stressed, all in violation of applicable
New Jersey and Federal Clean Water Acts and water quality
legislation and regulations, Dy the present and proposed sewer
facilities in Bedminster, and by the other discharge above

and below Bedminster.

Plaintiff never brought his proposal to the dJoverning
body of the Township of Bedminster, but instead waited for the
replanning and rezoning process to end and comménced this
action. Plaintiff has been utilizing the pendency of the action
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to prepare his expert reports by which he will purport to justify
the rezonigg of his land for regional shopping mall development,

a process which is condemned by the letter and the spirit of the
Municipal Land Use Law and which has deprived the Township of
Bedminster, in which sole land use planning jurisdiction is
constitutionally vested by the New Jersey Constitution, from the
opportunity to exercise its jursidiction and power over land use
planning. Plaintiff has therefore failed to exhaust his legisla-
tive and administrative remedies open to him, and plaintiff's
complaint should be dismissed.

o In addition, defendant raises the following specific
' defenses which as a matter of law, bar the plaintiff's claim:

Under the orders and judgments issued by the Superior
Court, Law Division, Somerset County, Judge B. Thomas Leahy,
in the matter of Allan-Deane Corporation v. Township of
Bedminster, supra, the Revised Land Development Ordinance enacted
by the Township was found to be fully consistent with the
requirements of all state and regional planning bodies, with
sound planning principles and with the constitutional requirements
| outlined in Mt. Laurel and Oakwood at Madison; plaintiff's ™
cases of action are, therefore, barred by the doctrines of res
judicata and collateral estoppel.

Plaintiff has failed to seek administrative relief
before any authorized body in Bedminster Township; this failure
to exhaust administrative remedies bars the present lawsuit.

Plaintiff has failed to file his lawsuit within 45 days

of the adoption of the Ordinance, as required by R.4:69~-6 and
is therefore barred for being out of time.
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VOGEL AND CHAIT

A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
(201) 538-3800

Attorneys for: Applicants for

Intervention
i~
LEONARD DOBBES,
. SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION-SOMERSET COUNTY

vSs.
DOCKET NO. L-12502-80
TOWNSHIP OF BEDMINSTER,

a Municipal Corporation,
' CIVIL ACTION
. Defendant:, ' '

ROBERT R. HENDERSON, DIANE M.
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHT,

ORDER

N Nt M e e Nt N Nt Nl e e N e il e N e

. Applicants for Intervention

This matter having been opened to the Court on the
motion of Vogel and Chait, A Professional Corporation (Herbert
A. Vogel, Esq. appearing) Attorneys for the Applicants for

Intervention as defendants, Robert R. llenderson, Diane M.
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parﬁyAdefendants,,

HendersoﬁT‘Attilio Pillon and Henry E. Engelbrechty and Winne,

%'Bénté & Rizzi (Joseph L. Basralian, ESq., appearing) Attorneys

for plaintiff, Leonard Dobbs and McCarter & English (Alfred L.

Ferguson, Esqg., appearihg) Attorneys for the aefendant, Township

of Bedminster, for an ORDER. accompanied by an Answer éetting

 forth the defenses of the applicants, and the Court having read

and considered the brief and affidavit of the applicants and the

brief of the plaintiff, and the Court having heard oral argument

“from allvcounsel,‘and,it.appeéring to the Court that the appli-~

cants, Robert R. Henderth, Diane M. Henderson and Henry E.
Engelbrecht should be permitted to intervene -as defendants

pursuant to R. 4:33-1 and that applicant Attilio Pillon should

not be permitted to intervene for the reasons stated in the Court's|

oral opinion, which is hereby incorporated by reference:
IT IS on thlé)?%‘;ty of April, 1981:

ORDERED that the applicants, Robert R. Henderson,

‘Diane M. Henderson and Henry E.‘Engelbrecht,’be given leave to-

.intervene in this action, pufsuant to R. 4:33-1 and to serve and

file an Answer upon the entry of this ORDER, with

like effegt as if the applicants, Robert R. Henderson, Diane M.

,:Hendé;son and Henry E. Englebrecht had been named as original

»

IT IS FURTHER ORDERED that the application of

 Attilio Pillon for intervention pursuant to-either R. 4:33-1 or

R, 4:33-2 is hereby denied.
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IT IS FURTHER ORDERED that the applicants shall not
be permitted any additional discovery other than the discovery

which the plaintiff.and defendant are permitted 'to undertake.

. ) ﬁ‘ '/7 0 . .
2/”/;1;,54-(/5. (;T/;”,///%@hc _

et

MICHAEL R. IMBRIANI, J.S.C.
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