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HERBERT A. VOCEL
ARNOLD H. CHAIT
ENID A.SCOTT
ARON M; SCHWARTZ
THOMAS F. COLLINS, JR.

HAROLD GUREVITZ
OF COUNSEL

V
HAT II b i a

AND CHAIT

SOMERSE: 2 ^
L. R. OLSON. CLERK

JORPO RATION

MAPLE AVENUE^T MILLER ROAD

MORRISTOWN. NEW JERSEY 07960

538-38OO
AREA CODE 201

M a y 2 0 , 1 9 8 1

Elizabeth McLaughlin, Clerk
Appellate Division
Superior Court of New Jersey
Room 316, CN 006
State House Annex
Trenton, N. J. 08625

REC'D. AT CHAMBERS

MAY 211981

JUDGE IMBRIANI

Re: Dobbs v. Bedminster Tp.,
Henderson & Englebrecht - Intervenors
Attilio Pillon, Applicant for Intervention
Docket No. L-12502-80

Dear Ms. McLaughlin:

Enclosed please find the following documents concerning
the above-captioned case:

1. Notice of Appeal
2. Transcript Request
3. Notice of Motion to Accelerate Appeal
4. Request for Oral Argument
5. Brief-Appendix in support of Appeal

, Also enclosed please find a check in the amount of $220.00,
representing a deposit of $200. for the costs of the appeal and
$20. filing fee.

Thank you for your attention to this matter.

Very truly yours,

VOGEL AND CHAIT,
A Professional Corporation

- • " ' / . . •

THQMAS F..COLLINS, JR.
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SOMERSt COUNTY
I R. OLSON CLERK

SUPERIOR COURT OF NEW JERSEY
A P P E L L A T E D I V I S I O N

VOGEL AND CHAIT
A PROFESSIONAL CORPORATION D O C K E T N O . : •

MAPLE AVENUE AT MILLER ROAD

MORRISTOWN. NEW JERSEY O79.6O

(2O1) 538-38OO

A T T O R N E Y S ^ A p p l i c a n t f o r I n t e r v e n t i o n S U P E R I 0 R COURT OF NEW J E R S E Y

LAW D I V I S I O N : SOMERSET COUNTY
Plaintiff

LEONARD DOBBS

Defendant
vs.

TOWNSHIP OF BEDMTNSTER,

Defendant*Intervenors

Docket No. L - 1 2 5 0 2 - 8 0

CIVIL ACTION

NOTICE OF APPEAL

ROBERT R. HENDERSON,
DIANE M. HENDERSON, and
HENRY E. ENCELBRECHT

App I leant for Intervention
ATT IL10 PILLON

TO: WINNE, BANTA & RIZZI, ESQS.
Attorneys for Plaintiff, Leonard Dobbs
2 5 East Salem Street
P.O. Box 647
Hnckons.-irk, N . .1 . 07602

McCARTER AND ENGLISH, ESQS.
Attorneys for Defendant, Bedminster Township
550 Broad Street
Newark, N. J. 07102



SIRS:

PLEASE TAKE NOTICE.that the undersigned, attorney for

applicant for intervention ATTILIQ PILLON, he-reby appeaLs to

the Superior Court of New Jersey, Appellate Division, from

an order rendered by the Hon. Michael R. Imbriani, Superior

Court of New Jersey, Law Division, Somerset County, on the

27th day of Apri1, 1981, denying applicant's motion to intervene

as of right in the above-captioned matter. The within Appeal

is entitled to a hearing preference pursuant to R.1:2-5(1)

in that a municipality, the Township of Bedminster is a'party.

PLEASE TAKE FURTHER NOTICE that the App 1 icant-A:ppellan't ^

will rely on the Brief and Appendix annexed hereto.

DATED: May 20 1981

VOGEL AND CHAIT,
A Professional Corporation
Attorney for Applicant for

Intervention

BY:
THOMAS F. COLLINS, JR.

CERTIFICATION

The undersigned hereby certifies that:

A. The original and 4 copies hereof has been filed with the
Clerk of the Superior Court, Appellate Division, Trenton,
N. J.

B. A copy hereof has been filed with the Clerk of the Superior
Court of New Jersey, Law Division, Trenton, N. J.

— 2 —



C . A c o p y h e r e o f lias b e e n s e r v e d u p o n W i n n e , B a n t a & R i z z i ,
a t t o r n e y s f o r P l a i n t i f f , L e o n a r d D o b b s , b y m a i l i n g s a m e
t o t h e m , r e g u l a r m a i l , a t t h e i r l a s t k n o w n a d d r e s s a t
2 5 E a s t S a l e m S t r e e t , P . O . B O X 6 4 7 , H a e k e n s a c k , N . J . ,
o n M a v 2 0 t' , 1 9 8 1 . .

D . A c o p y h e r e o f h a s b e e n s e r v e d u p o n M e C a r t e r & E n g l i s h b y
m a i l i n g s a m e t o t h e m , r e g u l a r m a i l a t t h e i r l a s t k n o w n
a d d r e s s a t 5 5 0 B r o a d S t r e e t , N e w J e r s e y o n . H a y 2 0 >
1 9 8 1 .

E.. A c o p y h e r e o f h a s b e e n s e r v e d u p o n t h e H o n . M 1 c h a d R.
I m b r i a n i , S o m e r s e t C o u n t y C o u r t h o u s e , S o m e r v i l l e , N e w
J e r s e y , b y m a i l i n g s a m e t o h i m , r e g u l a r m a i l , a t t h e
a b o v e a d d r e s s o n » j a y . 2_0__ , 1 9 8 1.

F. P a y m e n t o f t h e f i l i n g f e e s r e q u i r e d b y N . J . S . A . 2 2 A : 2
h a s b e e n m a d e , to t h e S u p e r i o r C o u r t o f N e. w J e r s e y ,
A p p e l l a t e D i v i s i o n , s i m u l t a n e o u s w i t h t h e f i l i n g o f

' t h e o r i g i n a l o f t h e N o t i c e o f A p p e a l h e r e i n .

C . 1 h a v e c o m p l i e d w i t h R u l e 2 : 5-3 ( a ) a n d R u l e 2 : 5 - 3 ( d )
i n t h a t T h a v e r e q u e s t e d a t r a n s c r i p t o f t h e p r o c e e d i n g * - -
b e l o w a n d h a v e p a i d a d e p o s i t f o r t h e e s t i m a t e d c o s t s
t h e r e o f , a s s e t f o r t h in t h e Re q i u ' s t f o r T r a n s c r i p t
f o r m , a n n e x e d h e r e t o .

y j

THOMAS F. COLLINS, JP.

DATED: May 20, , 19 8 1
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; O n N o v e m b e r 5 , J 9 8 0 , t h e p l a i n t i f f : i n t h i s a c t i o n ,

. L e o n a r d D o b b s , f i l e d a c o m p l a i n t i n 1 i e u o f p r e r o g a t i v e

w r i t s c h a 1 1. e n p , infi t h e z o n i n g o f a t r a c t o f l a n d i n B e d m i n s t e r
ii

•' T o w n s h i p . (DIa-1) On M a r c h 1 9 , 1 9 8 1 , a m o t i o n to i n t e r v e n e
i

e i t h e r a s o f ris'.ht u n d e r R . 4 : 3 3 - 1 o r p e r m i s s i v e u n d e r R . 4 : 3 3 - 2
*!

w a s f i l e d o n b e h a l f o f d e f e n d a n t - i n t e r v e n f > r s , R o b e r t R .

R e n d e r s o n ,. D i a n e M . H e n d e r s o n , H e n r y E . ICn (;e 1 b r e c h t , a n d

; A t t i l i o P i l i o n . ( D I a - 2 I ) T h e m o t i o n t o i n t e r v e n e w a s h e a r d

,; b e f o r e t h e H o n . M i c h a e l R . I m b r i a n i , J . S . C . o n A p r i l 3 , 1 9 8 1 .

B y O r d e r d a t e d A p r i l 2 7 , J 9 8 1 , a l l a p p l i c a n t s b u t A t t i l i o

P i 1 I o n w e r e p e r m i t t e d t o i n t e r v e n e . ( D I a -Mft)

F r o m t h a t p o r t i o n o f t h e O r d e r d e n y i n g A t t i l i o

P i 1 1 o n l e a v e t o i n t e r v e n e a s o f r i ,(r. h t , a p p e a l i s n o w t a k e n .
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i| ' STATEMENT OF FACTS }

5

O n N o v e m b e r 5 , 1 9 8 0 , t h e p l a i n t i f f i n t h i s a c t i o n ,

L e o n a r d D o b b s , f i l e d a c o m p l a i n t i n 1 i e u o f p r e r o g a t i v e w r i t s

1 0
c h a l l e n g i n g t h e z o n i n g o I. a t r a c t o f l a n d i n B e d m i n s t e r

t

ij T o w n s h i p . ( D I a - 1 ) T h e c o m p l a i n t s e e k s r e l i e f , i n t h e f o r m ;

:: o f a d e c l a r a t i o n t h a t tin.1 e n t i r e z o n i n g o r d i n a n c e o f t h e 3 5
T o w n s h i p i s i n v a l i d a n d a n o r d e r c o m p e l 1 i n ^ t h e r e z o n i n g

o f t h e s p e c i f i c t r a c t o f l a n d t o a r e g i o n a l r e t a i l a n d

'•, • , 2 0

.; c o m m e r c i a l d e v e l o p m e n t d i s t r i c t . ( D I a - 8 t h r o u g h 1 0 , 11 t h r o u g h '

|l ' . ~ *'
1 3 ) T h e p l a i n t i f f ' s c o m p l a i n t w a s f i l e d p r i o r t o a n y r e q u e s t

.'' • t

t o t h e g o v e r n i n g b o d y , t h e p l a n n i n g b o a r d , t h e z o n i n g b o a r d ~* 2 5

o f a d j u s t m e n t o r a n y g o v e r n m e n t o f f i c i a l :'or r e l i e f f r o m

t h e r e q u i r e m e n t s o f t h e e x i s t i n g z o n i n g .
3 0

j: T h e d e f e n d a n t - i n t e r v e n o r s a r e r e s i d e n t s o f M a t h e w s !
j; D r i v e , w h i c h i s a c u l - d e - s a c r e s i d e n t i a l s t r e e t l o c a t e d .
ij ^ c

j, d i r e c t l y a d j a c e n t to t h e t r a c t o f l a n d w h i c h is t h e s u b j e c t ->->

• o f t h i s s u i t . T h r e e o f t h e d e f e n d a n t - i n t e r v e n o r s , R o b e r t

R . H e n d e r s o n , D i a n e M . H e n d e r s o n , a n d H e n r y E . E n g e l b r e c h t . 4 0

r e s i d e i n h o m e s w h i c h a r e w i t h i n 2 0 0 f e e t o f t h e t r a c t w h i c h

; t h e p l a i n t i f f i s r e q u e s t i n g t h e c o u r t to re z o n e . ( D l a - 3 0 , 3 7 ,

45

'•} a n d 4 4 ) A t t i l i o Pi l i o n , t h e a p p e l l a n t , is t h e o w n e r o f a

l o t a n d h o m e o n t h e s i d e o f M a t h e w s D r i v e w h i c h is a c r o s s

ij t h e s t r e e t f r o m t h e t r a c t o f l a n d w h i c h is t h e s u b j e c t o f ! 5 0

t h i s a c t i o n ; h i s p r o p e r t y is n o t w i t h i n 2 0 0 f e e t , o f t h e

t r a c t . ( 0 1 a - 5 1 )
5 5



Since the plaintiff did hot a,ttempt to make a.n,y request

for administrative relief prior fo" Ihe filing of this law

suit, the defendant-intervenors did not receive any notice

of any public hearings and did not have any opportunity

to be heard pursuant to various New Jersey statutes nor did

they have the opportunity to petition the governing body

pursuant to N.J.S.A> 40:550-63. (DIa-15 and 16)

Late in January, 1981, Leonard Dobbs appeared

before the Township of Bedminster and, under the threat of

the pending law suit, presented a proposal for rezoning of V

the tract of land which is the subject of this suit. Some

of the defendant-intervenors attended the January meeting

of the governing body. Late in February and early in March,

1931, the defendant—intervenors sought legal counsel. On

March 19, 1981 a motion was filed on behalf of the defendant-

intervenors seeking waiver of the 14-day time requirements

of R, Xi6r-3 and requesting leave to intervene in this action

pursuant to either R. 4:33.-1 (Intervention as of Right) or

in the alternative R.4i33-2(Permissive Intervention.),.

(DIa-21)

The short notice was requested because the attorneys

for' the defendant-intervenors became aware on Monday, March 16,

1981, that the court would be holding a pre-trial conference

on March 20, 1981.

It should be noted that in January, 1981,, the
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Hills Development Company, the successor in title to the

Allan-Deane Corporation, sought jto -ifitervene in this action

pursuant to R.4:33-1. The Hills Development Company owns

property in a different section of the Township and claimed

an interest in the rezoning request which was based in

arguments of delay and damage which would indirectly occur

if the plaintiff was successful. The motion of the Hills

Development Company was denied. The interests of the

applicants for intervention are clearly distinguishable from

those of the Hills Development Company since these applicants

are residents of the lots closest to the tract in question

and since they are claiming interests based in constitutional

and statutory rights and property interests. (T32-17 through

33-13)

Following a hearing on the motion to intervene on

April 3, 1981, the Hon. Michael R. Imbriani, J.S.C., issued

an order dated April 27, 1981, denying leave to intervene

to the appellant but permitting the rest of the applicants

who, unlike the appellant, lived within 200 feet of the

subject property, to intervene as of right. (DIa*-86) (T36-17

through 22) From this order denying intervention as of right

to the appellant, appeal is now taken.
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i.

i ,

POINT I •

DENIAL OF AN A? PLICATION-FOR. INTERVENTION
'AS OF RIGHT UNDER R.4:33-1 IS APPEALABLE
AS A FINAL ORDER.

An order denying intervention as of right under R.4:33-1

is considered, for purposes of appeal, a final order. Grober

v. Kahn, 88 N. J. Super. 34, 360-61 (App. Div..: 1965) modifled

47 N.J. 13 5 (1966); State by McLean v. Lanza, 60 N.J. Super.

130, 136 (App. Div. 1959) affirmed 39 N.J. 595 (1963); Pressler^

Current N.J. Court Rules, Comment R. 4:33-1.
' "• ' . - • . - . I

Since 1.4:33-1 is the same as Fed. R. Civ. P. 24 (b)(2),

interpretation of the Mew Jersey rule has often been guided

by consideration of federal case law and also the law of other

jurisdictions with similar rules governing intervention as

of right, Vicendese v. J-Fad, Inc., 160 N.J. Super. 373, 373

(Ch. Div. 1978). Federal case law clearly recognizes that

a denial of leave to intervene as of right is appealable as an

appeal from a final order. Cascade Natural Gas Corp. v. El

Paso Natural Gas Co., 38 6 U.S. 129 (1967); .N.Y.' PIRG, Inc.

v. Regents of the University of the State of X.Y<, 516 F.2d. •

350, 351 n.l (2dCir. 1975). See generally 7A Wright & Miller,

Federal Practice and Procedure §1923 at p. 628 (West 1972).:

State case law also recognizes that denial' is appealable where,

intervention is a matter of right. See generally Annotation,

Appealability of Order Granting or Denying Right of Interven-

tion, 15 A.L.R. 2d 3 3 6, ,$6 at p. 358.
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Although Government Security Co. v. Waire, 94 N.J. Super.

586, 589 (App. Div. 1967) cert, &&&** ̂5 0 N.J. 84 (1967) suggests

to the contrary that such a denial is considered-an inter-

locutory order, W.aire should not be followed for several

reasons. First, that issue therein was not argued by the

parties. 94 N.J. Super, at 589. Secondly, and most importantly,

the position taken in Wa ire is contrary to the great weight

of authority in New Jersey case law, federal case law, and

that of other states interpreting the appealability of a

denial of intervention as of right.

Consequently, appellant herein clearly may appeal the

denial of his application for intervention as of right since

such action constitutes a final order appealable under

R.2:2-3(a).
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POINT II

THE APPLICANT MEETS TH#TOEREOUISITES
FOR INTERVENTION AS OF RIGHT UNDER
R.4:33-1; THEREFORE THE COURT BELOW
ERRED IN.DENYING HIS APPLICATION.

The Appellant moved to intervene as of right pursuant

to R.4:33-1, which states:

"Upon timely application anyone shall be
permitted to intervene in an action if
the applicant claims an interest relating
to the property or transaction which is
the subject of the a c t i o n a n d h e is so
situated that the disposition of the
action may as a practical matter impair
or impede his ability to protect that
interest, unless the applicant's interest
is adequately represented by existing
parties."

This Rule, adopted verbatim from Fed. R. Civ. P 24(a), Pressier,

Current N.J. Court Rules, Comment 4:33-1, prescribes four

10

15

prerequisites to intervention as of right:

"(i) An interest relating to the property
or transaction which is the subject of
the act ion;

(ii) Situation so that disposition of
the action may as a practical matter
impair or impede the applicant's
ability to protect the interest;

( i i i) In a dequate representation of
the applicant's interest by existing

.. parties; and

(iv) Timeliness of the application."
Vicende.se v. J-Fad, Inc. , supra,
160 N.J. Super at 3 78-3 79.

If these criteria are met, an application for intervention
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-1
as of right must be approved by the court; unlike permissive

intervention, intervention as of right, is not discretionary.

Id at 37 9. See also 7A Wright & Miller, Federal Practice and

Procedure, §1902 at 467. Since the appellant clearly

satisfies all prerequisites for intervention as of right, the

court below erred in denying his application for leave to

intervene.

Before addressing each criterion individually, it should

be stressed that such applications for intervention are to

be treated liberally. State by Bontempo v. Lanza, 74 N.J.

Super. 362, 371 (App. Div. 1962) affirmed 39 N.J. 595, 600

(1963) cert, den. & app. dism, 375 U.S. 451 (1964); Cold

I Indian Springs Corp. v. Tp. of Ocean, 154 N.J. vSuper. 75, 87

(Law Div. 1977) aff'd 161 N.J. Super. 586 (App. Div. 1978)

aff'd 81 N.J. 503 (1980); Davis v. Smith, 431 F. Supp. 1206,

1209 (D.C.N.Y. 1977). See generally, 7A Wright & Miller,

Federal Practice and Procedure §1905, at 473-74.

A. Appellant has an interest in the subject

of the present suit.

Appellant Pillon owns property and a home directly

adjacent to and across Mathews Drive from lots within 200

feet of the area of land proposed for rezoning. Affidavit

of Attilio Pillon dated March 18, 1981, para. 2 ( a ) , p..2.

The economic interests of appellant will clearly be impaired

if plaintiff obtains the requested relief. The development

jof a regional shopping mall, with all the attendant negative
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"~1" "~ . it" * " ~~ "

impacts including noise, lights, glare, traffic crime, water

and air pollution, all directly beiiSfKl the appellant's

property, most assuredly will have a devastating effect on the

value of their property. Indeed, even the pendency of plaintiff's action

alone has a negative impact on the value and marketability of appellant's

property. The plaintiff did not present any affidavit or other evidence

below to counter the affidavit of Attilio Pillon.

Appellant's economic interest in the subject matter

of the pending suit clearly entitles him to intervene as

of right. In New York PIRG, Inc. v. Regents, supra, 51$ F.2d

at 352, an effect on economic interests alone was held to

constitute a sufficient basis on which to predicate inter-

vention as of right. In Cold Indian Springs Corp. v. Tp.

of Ocean, supra, 154 N.J. Super, at 88, applicants' therein

"direct financial interest" in the litigation was held

sufficient to permit intervention as of right. Appellant

herein has no less a direct financial interest in the

pending suit and therefore should have been permitted to

intervene.

In a case analogous to the instant one, the New Jersey

Supreme Court reversed the decisions of both the trial court

and the Appellate Division, holding that non-residents of

Bedminster Township who claimed an interest in the plaintiff-

developers suit for a rezoning were entitled to intervention

as of right. The Allan-Deane Corp. v. Tp. of Bedminster,

63 N.J. 591 (1973) reversing and remanding 121 N.J. Super
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i

288 (App. Div. 1972). In sharp contrast to the Allan-Deane

intervenors, the appellant in thisbgciase is a resident of a. tract

of land directly across a residential street from the property which

is the subject of this action arid is among the class of

persons who will be most directly impacted by the rezonitig

transaction which is also the subject of this action. As

such, appellant should be entitled to intervene as of right.

If the sole issue in the instant case was the necessity

for plaintiff to comply with Land Use Law procedures,

N.J.S.A. 40:55D~l et_ s e q . , then there would be an obvious

rationale for limiting intervention to those statutorily

entitled to notice of applications for subdivision or variance,

i.e., property owners within 200 feet of the property in

question. N.J.S.A. 40:55D-12 (b)• But plaintiff herein

has raised the larger question of whether the entire zoning

ordinance of the Township of Bedminster is invalid and, in

the alternative, seeks to compel the rezoning of plaintiff's

land for retail and commercial use. (DI'a-6 5) The requested

relief directly negatively impacts upon the value and market-

ability of appellant's very nearby property. For purposes

of intervention, the distinction drawn by the Land Use Law

between those within 200 feet of the property and those

without is not valid. If an applicant can " demonstrate the

requisite interest in the subject matter in the pending suit,

that should suffice to permit intervention as,of right.

J i . . ' ~ _.. __.: .... . ' •. '• . . . • ' . . . . .
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A concept or distinction drawn from another field of law

should not be imported into the. Rti$--ft. -govern ing intervention,

whose requirements provide a rigorous test in and of them-

selves, where such other concept or distinction is not

relevant to the primary issues in the pending suit.

The second criterion, the ability o£ the applicant

to protect his interests is related to the first requirement

of interest in the subject matter. Vicendese v. J—Fad, Inc.,

supra, 160 N.J. Super, at 379. Having demonstrated appellant's!

interest in the subject matter, it is certain that disposition

of the action may as a practical matter impair the applicant's

ability to protect his economic interests.

B. Appellant's interest may not be adequately

represented by the existing defendant.

Given the potential effects to appellant's interests

described above, the appellant is entitled to intervene as

of right unless existing parties to the proceeding already

represent .their interests. As was stated of F.R.C..P. 24(b)(2)

by the United States Supreme Court in Trbovich v. Mine Workers,

404 U.S. 528, 538 n. 10 (1971) :

"The requirement of the Rule is satisfied
if the applicant shows that representation
of his interest ' may be' inadequate; and
the burden of making that showing should be
treated as min ima1."
(emphasis added)

Moreover, the burden of proof on the criterion of adequate

representation rests on the party opposing intervention.
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United States Postal Service v. Brennan, 5 79 F. 2d 188, 191

(2d Cir. .1978); Smuck v. Hob son, ^9%~ F, 2d. 175, 181, 132

U. S.App.'D. C-. 372 (D.C. Gir. 1969) ; Nuesse v. Camp, 385

F.2d. 694, 702, 128 U. S. App. D. C. 172- (D.C. Cir. 1967).

See generally, 7A Wright & Miller, op. cit. §1909 at 521.

Unless there exists no possibility that the interests

of the applicant and an existing party may diverge, courts

have usually permitted intervention. Natural Resources Defense

Council, Inc. v. United States Nuclear Regulatory Comm'n, 578

F. 2d 1341, 1346 (10th Cir. 1978). The appellant herein

should have been allowed,to intervene because he will make

a better informed, more vigorous presentation of the impact

of the requested rezoning on immediately adjacent property

than will the defendant Township of Bedrainster. New York

PIRG v. Regents, supra, 516 F. 2d at 352; see generally,

Natural Resources Defense Council v. Castle, 561 F. 2d 904

(D. C. Cir. 1977). Counsel for defendant Township/of Bedminster

in fact, admitted during argument on the motion to intervene

that their outlook is "global," rather than site-specific on

the surrounding properties. (T12-17 through 13-8)

Furthermore, the present plaintiff and defendant may

settle or compromise issues in a manner detrimental to the

appellant's interest although not to their own. Without.

appellantfs participation, in any such negotiations, the

harm to his interests can be blindly consummated.

• - • • • : « & •
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Consequently appellant's interest is sufficiently

jeopardized in this action to acknowledge that a possibility

of inadequate representation exists herein meeting the

requirement of R. 4:33-1.

C. Appellant's application was timely.

Appellant's leave to intervene was filed March 19, 1981,

prior to a pretrial conference scheduled on March 20, 1981.

In The Allan-Deane Corp. v. Tp . of Bedminster, supra, plaintiffs

were permitted to intervene even though the application was

not made until more than nine months after commencement of

the suit. Indeed, the court below relying upon Allan-r-Deane,

specifically held that the motion for leave to intervene

was "timely and should be heard." (T33-25 through 33A-8)

In sum, the appellant meets all the requirements of

R. 4:33.-1. Therefore the court helow erred in denying his

application to intervene as of right.
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CONCLUSION _

For the foregoing reasons, the order denying leave to

intervene to Applicant Attilio Pillon should be reversed

and the cause should be remanded to trial court for further

proceedings in which the Applicant shall be permitted to

participate as a defendant-intervenor.

Respectfully submitted,

VOGEL AND CHAIT,
A Professional Corporation
Attorneys for Appellant

THOMAS F. COLLINS, JR.

Dated: May 20, 1981
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\

LEONARD D03BS,

Plaintiff,

vs.

T O A N S H I P OF BEDMINSTER,
a Fi'jnicipal Corporation,

Defendant.

Docket No.

CIVIL ACTIOX

COMPLAINT IN LIEU
OF PREROGATIVE WRIT 4

Plaintiff LEONARD D032S, residing at 111 Central

Avenue, Lawrence, New York, by way of Cor/.olaint against the 4

defendant, says:

FIRST COUNT ' 5

1. Plaintiff Dobbs is the contract purchaser of a tract

of land consisting of approximately 200 acres located on River
5

Road in the defendant TOWNSHIP OF B'EDMINSTER, which tract is

located to the immediate west of the junction of River Road and

Route's Nos. 202-206 in said township. • 6

Dla-1



2, Defendant township is a municipal corporation or-

ganized and existing under the laws of the State of New Jersey.

and is a developing municipality within the meaning of the

decisional law of the State of New Jersey.

3. Pursuant to an Order of the Superior Court of New

Jersey, Law Division, Somerset County, in the action bearing

Docket Nos. L-36896-70 P.K. and L-28061-71 P.W. , entitled

"Allan-Deane Corporation, et al. v. The Township of Bednr.inster, •

et al.'.', defendant township has recently undertaken to formulate

and adopt a revised zoning and land use ordinance, entitlec^.^,

"THE LAND DEVELOPMENT ORDINANCE OF THE TOWNSHIP OF BED>;i NSTER*

[hereinafter "zoning ordinance"] for the purported purpose of

regulating, and limiting the use and dc-velop-ent of land within

its boundaries and to effect certain rozoning of the lands

consisting of the so-called corridor of land to the iir.rr.edi ate

east of Routes Nos. 202-206 within the defendant township so as

to provide for an appropriate variety and -choice .of.low. and v

moderate income housing as required by said Order of the Court.

. 4. As the result of the aforesaid rezoning and the

increased residential development to be permitted by it, the

total population of defendant township will necessarily undergo -

an increase in the immediate future,

5. The area occupied by defendant-township contains a

number of major arteries of traffic-including interstate and

state highways, which hot only will result in an increase in the !

-2-
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population of defendant township but also will significantly

affect the character, orientation and economic perspective of

defendant township.

6. The true developing corridor of land within the defen-

dant township consists of the areas both to the east and west of

Route Kos. 202-206 and has been designated as such in the Somerset'

County Master Plan and the New York Regional Plan, and there is

evidence of a further developing corridor of land on both sides

of Interstate-78 both to the east and west of Interstate-297.

7. The increased employment and economic growth which*"''

will result from development of the aforesaid corridors must be

responded to by the defendant township by provision for increased

services.

8.- Plaintiff has requested that the defendant township

give consideration to the provision for a regional retail and

commercial development district or districts within said townships

said district or districts to be located in the area of the

tract of land for which plaintiff is the contract purchaser,

because such land, by virtue of its proximity to the aforesaid

major arteries of traffic, is ideally situated above all other

tracts within the defendant township for such uses. •

9. Defendant has failed to respond in any manner to such

request by plaintiff, has not re-zoned the tract of land for

which plaintiff is the contract purchaser and has left said

tract in a R-3 Residential zo.ne.

-3- DIa-3



10. Further attempts by plaintiff to effect a re-zoning of

the tract of land in question through resort to administrative

remedies would be futile in light of the opposition which
• ) • • . *

defendant has made known to the particular uses and.zoning

changes proposed by plaintiff. . . . .

11. The uses and zoning changes proposed by plaintiff as

aforesaid are designed to meet not only the current needs of

nearby areas in and about defendant township which have been

developed, but also the future needs of other nearby areas

within defendant township which will be developed pursuant to

| the zoning ordinance adopted by defendant* *»*—

12. The increase in population caused by the development

i authorized by defendant township in its zoning ordinance and by

the presence of the major arteries of traffic described herein-

above will further result in a commer.curate increase and expan-

sion in the needs of such population for ancillary uses and

services such as those proposed by plaintiff.

1.3. The uses and zoning changes proposed by plaintiff as

aforesaid would be for the public benefit and would serve the

general welfare of the defendant township.

14. The zoning ordinance recently adopted by defendant

township fails to enact a comprehensive zoning scheme, as it

rezones only a small percentage of the total area of the

defendant township, and fails to provide for the variety of

retail, commercial and other uses which are necessary to serve

the uses mandated by the rezoning effected by defendant.

DTa-4



15. Defendant township cannot rely, upon the possible

I .development of retail and commercial uses in neighboring r..;-iici-

palities within its region as a purported justification for its

failure to provide for such uses.in the zoning ordinance- adopted

by it.

16. Said zoning ordinance fails to adequately fulfill the

needs and requirements of the general welfare, and is arbitrary,

capricious and unreasonable.

WHEREFORE, plaintiff demands judgment against defen-

dant :

A) Declaring the zoning ordinance adopted by

defendant township invalid;

B) Compelling a rezoning of the tract of land for

which' plaintiff is a contract p-jrch.r; ::.•>:' to a regirir.nl ret ail

and commercial development district;

C) Awarding the plaintiff his co.-.ts of suit arid

attorneys' fees herein;

D) Granting the plaintiff such further relief as the

Court deems just and proper.

_ SECOND cou::r

1. Plaintiff repeats and re-alleges all of the allegations

contained in the First Count and inccrr,r rates same herein by

reference.

2. By virtue of its failure to ad:-pt a comprehensive

zoning scheme, defendant has.failed to plan and zone in a

DIa-5



manner which will promote the public health, safety, morals and

general welfare, as mandated.by the Municipal Land Use Law,

N.J.S.A. 40:55D-2(a).

3. Subsection B of the Land Use Plan contained in the

master plan adopted by defendant township states that it is the

planning objective of said township:

" * * * t o contain business activities,
substantially within their
present boundaries***.11

Said master plan recognizes various purported princi-

ples with regard' to business and commercial development, v M c h

principles are inconsistent with the requirements of the Munici-

pal' Land Use Law:

"1. Bc-dmi p.r. tcr ' s business districts
are designed for neighborhood commer-
cial uses only — small retail and
service establishments designed to
serve residents of the Township.

"2. Strip commercial ccvelor-^nt
along major highways is hazardous
and results in the 'deterioration of
surrounding areas. Provision for
roadside restaurants, stores and
facilities catering to transient
traffic...has been considered and
found incompatible with the develop-
ment philosophies of Bedminster
Township and is specifically excluded
by this Plan."

Said master plan further recommends, in contravention

to the requirements of the Municipal Land Use Law, the following

action to implement those and other related principles which are

intended to limit retail and commercial development:

-6-
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" (a ) Confining business activities
to t.he provision of retail goods
and personal services essential
to suppor t nea r.by r c- .*: i £ c n 11 a 1
facilities; and the exclusion of
any enterprises vhic'r. export
product, services, or acr.ihistra-
tion beyond the locsl residential
tradir.g areas."

4. Section 405(A) of the zoning ordinance ador'.ed Ly

defendant township, in applying the aforesaid principles by

permitting retail and service activities of only a local r.:.:t.i.re

in districts designated as Village ?:eighborhood d i 5:1 r i ct r, (which

districts occupy only a small area within def o n d a •-. t. towrirh i :* } ,

also contravenes the requirements of the .".grii ci j: al Lar.d ".*-.-» L:«w.

5. The master plan and zoning ordinance adapted ly ~~~

defendant township have failed to ensure that land develop* --.-it

within defendant township vil.l. not conflict with t he . d-; velcpr *nt

and general welfare of neighboring nur. icipalities, the courty

within which defendant township is locate::, and the State-

as a whole., as mandated by the K LI r. i e: p"-1 Lr.nd Vv.c Law, r,'.J.F..A.

40:55D-2(d).

6. The master plan and zoning ordinance adopted by

defendant township have further failed to provide sufficient

space in appropriate locations for a variety of, arong other

things, commercial and retail districts in ord-. r to m.eet the

needs of defendant's present and prospective population, of the

residents of the region in which defendant township is located,

and of the citizens of the State as a whole, as mandated by the

Municipal Land Use Law, K.J.S.A. 4.0 : 55D-2 (c ) .

-7-
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7. The master plan and zoning ordinance adopted by

defendant township have further failed to encourage the proper'

coordination of various public and private activities and the

efficient use of land,, as mandated by the Municipal Land Us-e

Law, N.J.S.A. 40:55D-2(m).

8. The master'plan and zoning ordinance adopted by

defendant township are, in other material respects, inconsistent

with and in violation of the provisions, of the Municipal Land

Use Law, N.J.S.A. 40-.55D-1 et seg.

9. By seeking to contain business and commercial activi-

ties within their present territorial boundaries, the master

plan and zoning ordinance of the defendant township constitute

an illegal and improper zoning scher.e. :

10. As the result of the foregoing deficiencies and

shor tcorrii ngs, the master plan and zoning ordinance of the

defendant township are inconsistent with and contrary to the-

purposes and intent of the Municipal Land Use Lav,-, K.J.S..A.

40:55D-1 et seq.

11. Also, as a result of the foregoing, the master plan

and zoning ordinance of the- defendant township are inconsistent

with and contrary to the purposes and intent of the Master Plan

of the County of Somerset.

WHEREFORE, plaintiff der-n.ds judgment against defend-

ant:

A) Declaring the master plan and zoning ordinance

of- the defendant township invalid;

-S-
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B) Compelling a rezoning of the tract of land for

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys1 fees herein;

D) Granting the plaintiff such further relief as

the Court deems just and proper.

THIRD COrJKT

1. Plaintiff repeats and realleges all of• the -allegations

contained in the First and Second Counts and incorporates sarr-j

herein by reference. ——.

2. As a developing runicipal i ty, defendant townr.hip has

the obligation not only to r.ake possible an appropriate variety

and choice of housing, but. also to rr.cV.c possible, within its ~-\

boundaries, an adequate and broad variety of facilities which

would serve the needs of defendant's present and prospective

population and that of its mined i ale region.

3. The zoning ordinance adopted by defendant township

fails to comply with the foregoing obligation and is, as a

result, invalid.

WHEREFORE, plaintiff demands judgment against defen-

dant:

A) Declaring the 20nine ordinance adopted by

defendant township invalid;

B) Compelling a rezoning of the tract of land for

DIa-9



which plaintiff is a contract pjrchiser to a regional retail

end .commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys' fees herein;

D) Granting the plair.tiff such further relief as

the Court deems just and proper.

FOURTH CPU.N'T

1. Plaintiff repeats and realleges all of the allocations

contained in the First, Second and Third Counts and incorporates

same herein by reference.

2. Under the provisions of the zoning ordinance aoopTed

by defendant township, the tract of land for which plair.tiff is

! a contract purchaser is zoned exclusively for. residential

purposes. ;

3. Said tract lies in the ir.r.er.i ate vicinity of rr.ajor

traffic arteries and public thorough f:-: res, and its highest arid

best suited use is for regional retail and co.T.rr.e rcial purpoc-c-s.,

4. The present classification of plaintiff's property,

prohibiting its use for regional, retail and comrrercial purposes:,

is arbitrary and unreasonable in that it bears no reasonable

relation to the public_health, safety and welfare of the

defendant township and its inh;;'r. i tar.ts.

5. For the reasons set forth here i P.above, said zoning

ordinance, as applied to plaintiff's property, constitutes ar\'

improper and unlawful exercise of the police power delegated to

-10
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the defendant township/ depr i ving. pla int i f f of his property

without just compensation- or due process of law, and the said

zoning ordinance is unconstitutional, null and void.

WHEREFORE, plaintiff demands- judgment 'against defen-

dant:

A) Declaring the zoning ordinance adopted by

defendant invalid;

B) Compelling a re zoning of the tract of land for

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys' fees herein;

D) Granting the plaiptiff such further relief as

the Court deems just and proper.

K Plaintiff repeats and reallegc-£ all of the allegations

contained in the First, Second, Third and Fourth Counts and

incorporates same herein by reference.

2. The proximity of plaintiff's property to major traffic

arteries and public thoroughfares renders it impossible to

utilize said property for residential purposes as said property

is ..presently zoned, because residential development near such /'

traffic arteries and public thoroughfares is economically

impractical, especially given the lot art-c required by the

-1 1-
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zoning ordinance adopted by defendant for the district in which

plaintiff's property is located.

3-. Such residential development is rendered further

irr.pract icable by virtue of the fact'that soil conditions on

plaintiff's property would require either the use of off-site

sewerage treatment, v;hich type of treatment is not possible for

the residential development which would be required under the

present zoning of plaintiff's property, or economically im-

practical on-site sewerage disposal systems.

4. As a direct result, the operation of a zoning ordinance

adopted by defendant has so restricted the use of plaint if fj.s'

property and reduced its value so as to render said property

unsuitable for any economically beneficial purpose, which

constitutes a de facto confiscation of said property.

5. For the reasons set forth hereinabove, said zoning

ordinance is unconstitutional, null and void in that it deprives

plaintiff of the lawful use of his property without just compen-

sation or due process of law.

WHEREFORE, plaintiff demands judgment against defen-

dant :

A) Declaring the zoning ordinance adopted by

defendant invalid;

B) Compelling a rezoning of the tract of land for •

which plaintiff is a contract purchaser to a regional retail

and commercial development district;

C) Awarding the plaintiff his costs of suit and

attorneys' fees herein;

-12-
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D) Granting the plaintiff scch further relief

! the Court ceerr.s just ar.5 proper.

WINSE, BANTA, RIZZI & KARRI
Attornevs for Plaintiff

„. a.
Dated: November 3, 19 80
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McCarter & English
550 Broad Street
Newark, New Jersey 07102
(201) 622-4444
Attorneys for Defendant

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: SOMERSET COUNTY
DOCKET NO. L-12502-80

Civil Action

ANSWER

LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP OF BEDMINSTER, a
municipal corporation,

Defendant.

Defendant, the Township of Bedrr.inster, a municipal

corporation of the State of New Jersev, answering the Complaint,
3

i; says:

AS TO THE FIRST COUNT

1. Defendant does not have knowledge sufficient to form

i! a belief as to the truth of the allegation of plaintiff's contract

'•to purchase the property in question and demands production and 4.'

jj proof of its contract.

2. Defendant admits it is a municipal corporation; the
5(

other allegations of paragraph 2 are legal in nature, and defendant

neither admits nor denies same, leaving plaintiff to his proof.

3. Defendant admits the existence and pendency of an 51

!action entitled "Allan-Deane Corporation, et al. v. the Township

6C
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I of Bedminster, et al.," bearing Docket.Nos. L-36896-70 P.W, and ''\

!j L-280.61-71 P.W.; the existence and entry of various orders, .

jj opinions, and judgments therein; and that it has adopted a revised!
ii ' • •

i Land Development Ordinance purusant to and at the direction of the;

orders of Judge Leahy" in said, action; and as to the terms an.tl

provisions of said orders, opinions, judgments and Land Development

;| Ordinance, demands production and proof from the plaintiff.
'•Except as herein admitted, the allegations of paragraph 3 are

ndenied.

4. . Defendant admits that its population'will increase

jj in the future, and denies the balance of the planning allegations

h of said paragraph and leaves plaintiff to his proofs,

j; 5. Defendant admits that there are highways in the 3

;| Township of Bedminster, as to the legal and planning results

thereof leaves plaintiff. to his proof., and denies the remaining.

allegations of paragraph 5. . i

1 6. Th^allegations of paragraph 6 are denied. . . s

|! 7. The allegations of paragraph 7 are in the nature of 4

!; legal and planning allegations; defendant leaves plaintiff to his

•••proofs. Defendant denies that it is under any duty to rezone or ;

|| take any special action with respect to plaintiff's property as a

j result of the court-ordered, rezoning or any other reason. , |

8. Defendant denies that plaintiff has made any request,^

of the Township with respect to its proposed regional retail and "

commercial shopping center other than a request to the Planning

ii Master George Raymond, appointed as the expert planning master by

j Judge Leahy in an Order dated-February 22, 1980; defendant denies 'i

•6.0

4i
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II

that plaintiff has exhausted/ or indeed even attempted to invoke,

the administrative procedures and remedies available to him with :

respect to the land use planning proce-ss of defendant Township. i

The remaining allegations are denied.

9. Defendant admits that it has•not rezoned the land for

which plaintiff is allegedly the contract purchaser; that said land

is in a R-3 residential zone under the Land Development Ordinance;:

and defendant denies the remaining allegations of paragraph 9. •

10. The allegations of paragraph 10 are denied, and

defendant states that plaintiff has failed and refused to resort

to the administrative remedies available to him. «***

11. The.allegations of paragraph 11 are denied. :

12. "Defendant admits that in general an increase in pop-,-

ulation will result in some increase in the needs of said popula-:•

tion for services. Defendant denies that the proposed regional \

commercial shopping center is responsive to the needs of the future ','

increase in population of the Township. Defendant denies that it i

is under any obligation to meet any increase in needs by zoning .4

plaintiff's land for a regional shopping center and mall; and

defendant states it has already made provision in its Land

Development Ordinance for any increase in services and needs

required by any increase in the number of dwelling units :

theoretically possible.under the Land Development Ordinance. . 5

•13. The allegations of paragraph 13 are denied. ;

14. The allegations of- paragraph 14 are denied, and

defendant refers to and incorporates by reference the rulings,

orders and judgments of Judge Leahy in the Allan-Deane litigation*

55
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j; cited, supra.

|! 15. Answering paragraph 15, defendant states that the

allegations thereof are legal and planning conclusions; denies 1

such of the allegations as are factual in nature; and leaves

plaintiff to his proofs.
1

|j 16. The allegations of paragraph 16 are denied.

^ AS TO THE SECOND COUNT

:
; 1. Defendant repeats its answers to the First Count.

:i 2. The allegations of paragraph 2 are denied.

3. Defendant admits the existence of a Master Plan 2

ij
; adopted in 1977 by•Bedminster Township; states that major portions
]i

j of the Master Plan are inconsistent with andwere expressly or

j' impliedly invalidated by Judge Leahy in his rulings, opinions,

orders and judgments in the Allan-Deane litigation, in which he

/ exercized exclusive jurisdiction of and supervision over the 3;

' planning and zoning of land use in Bedminster Township. The

i; portions of the said Master Plan quoted by plaintiff in

i: paragraph 3 of the Second Count of the Complaint are not relevant

•' to or binding on the opinions, orders, rulings and judgments of

'I Judge Leahy in the Allan-Deane litigation or to the Land - 4 5

I' Development Ordinance enacted under his supervision and at his

ii, ; '
• direction. As to the terms and provisions of said Master Plan,

50
even if relevant, defendant leaves plaintiff to his proofs. •

Ii 4. Answering paragraph 4, defendant denies that

Section 405(A) of the Land Development Ordinance applies any 55

j principles quoted in paragraph 3 of the complaint by plaintiff;

i

i • 60
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(defendant denies the remaining allegations of paragraph 4..

; 5. Answering paragraph 5, defendant denies the allega-
!
| tions thereof and states that its land development ordinance is l
i

! consistent with development and general welfare and development

regulations of neighboring municipalities, Somerset County, the
1

State of New Jersey, and the housing, economic and planning

;, regions in which the Township of Bedminster and the State of

ii New Jersey are located and of which they are a part. 2

6. The allegations of paragraph 6 are denied.

7. The allegations of paragraph 7 are denied.
2

8. The allegations of paragraph 8 are denied.

:; 9. The allegations of paragraph 9 "are denied.

10. The allegations of paragraph 10 are denied. ' 31

11. The allegations of paragraph 11 are denied.

AS TO THE THIRD COUNT 3:

1. Defendant repeats its answers to the allegations of

the First a-nd Second Counts.
4(

2. The allegations of paragraph 2 are denied, and

'» defendant denies that it is under any obligation or duty, be it

legal or planning, to zone plaintiff's property for a regional 4f

: shopping center.

:' 3." The allegations of paragraph 3 are denied. 5C

AS TO THE FOURTH COUNT

1. Defendant repeats its answers to the allegations of
5f

|! the First, Second and Third Counts.

2. Defendant admits that the land in question is zoned

• 6C
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for residential purposes.
I!

|j 3. Defendant admits that there are highways in the
il
!j vicinity of the land in question, and denies that the highest and I1

li

!•' best use of said land is a relevant test by which to judge the

| development regulations affecting said property; and denies that

j| any appropriate use of the property is for regional, retail and

jj commercial shopping center purposes.

;' 4. The allegations of paragraph 4 are denied. 2l

5. The allegations of paragraph 5 are denied.

! AS TO THE FIFTH COUNT 2\

1. Defendant repeats its answers to the allegations of

the First, Second, Third and Fourth Counts.

2. The allegations of paragraph 2 are denied.

3. The allegations'of paragraph 3 are denied.

4. The allegations of paragraph 4 are denied. 3i

• 5. The allegations of paragraph 5 are denied.

' ' FIRST SEPARATE DEFENSE . 4C

The causes of action asserted by plaintiff are barred by

doctrines of res judicata and collateral estoppel, by virtue
45

of the rulings, opinions, orders and judgments which have been

. entered and are to be entered in a' litigation entitled

"Allan-Deane Corporation, et al. v. the Township of Bedminster," 50

bearing Docket Nos. L--36896-70 P.V.*. and L-28061-71 P.K., by the

! Honorable B. Thomas Leahv.
I c c

_6_ DIa-19
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1.

SECOND SEPARATE DEFENSE

: Plaintiff has failed to exhaust the administrative

;j remedies available to him and is barred from bringing the within
r

!l action until he does.

THIRD SEPARATE DEFENSE

:l The Complaint was not filed within 45 days of the
.1

|! adoption of the Revised Land Development Ordinance, and this

;i action is therefore barred.

' DEMAND FOR DOCUMENT REFERRED TO IN PLEADING 2"

Defendant Township of Bedminster demands, pursuant to

i R.4:18-2, a copy of the contract to purchase referred to in -.

',; paragraph 1 of the First Count of the complaint, within five days

after the service of this Answer upon plaintiff.

'. DATED: February 11, 1981

McCarter & English
Attorneys for Defendant

By:
Alfred L. Ferguson
A Member of the Firm

45

50
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road, Morristown, NJ 07960
(201) 538-3800
Attorneys for: Applicants for

Intervention

LEONARD DOBBS,

vs .

Plaintiff

TOWNSHIP OF BEDMINISTER,
a Municipal Corporation,

Defendant,

ROBERT R. HENDERSON, DIANE M. ]
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHT, ]

Applicants for Intervention^

TO: JOSEPH L. BASRALIAN, ESQ.
.Winne, Banta & Rizzi
25 East Salem Street
P.O. Box 647
Hackensack, New Jersey 07602.
Attorneys for Plaintiff

ALFRED L. FERGUSON, ESQ.
McCarter & English
5 50 Broad Street
Newark, New Jersey 0 710 2
Attorneys for Defendant

SUPERIOR COURT OF NEW JERSEY
) LAW DIVISION-SOMERSET COUNTY

) DOCKET NO. L-12502-80

} CIVIL ACTION

) NOTICE OF MOTION
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PLEASE TAKE NOTICE txiat on March 20, 1981 at 9 o'clock in

the forenoon or as soon thereafter as counsel may be heard, at

the Pretrial Conference scheduled in the above matter, the

undersigned, Robert R. Henderson, Diane M. Henderson, Attilio

Pillon and Henry E. Engelbrecht, Applicants for Intervention as

Defendants, will apply to the Superior Court, Law Division,

Somerset County at the Court House in Somerville, New Jersey

for an ORDER:

1. Waiving the time requirement for service and filing

as authorized pursuant to R.I:6-3; and

2. Permitting the Applicants for Intervention as ~~

Defendants to intervene in the above matter pursuant'to R.4:3'i-i.,

in order to assert the defenses set forth in the proposed Ansv.vr

of Robert R. Henderson, Diane M. Henderson, Attilio Pillor. and

Henry E. Engelbrecht, a copy of which is attached hereto, on the

ground that the Applicants, as property owners adjacent no or

near the property which the plaintiff has contracted to purchase

and is seeking to have rezoned, have interests relating to the

property and rezoning request which are the subject of this action

and they are so; situated that the resolution of this matter may,

as a practical matter, impair or impede their ability to protect

their interests, since their interests are not adequately

represented by the existing parties; or in the alternative,

-2-
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3. Permitting the Applicants for Intervention as

Defendants to intervene in the above matter pursuant to R.4:33-2

in order to assert the defenses set forth in the proposed Answer

of Robert R. Henderson, Diane M. Henderson, Attilio Pillon and

Henry E. Engelbrecht, a copy of which is attached hereto, on the

ground that some of the defenses of the Applicants raise question

of law and fact which are in'common with some of the questions

of law and fact in the main action.

VOGEL AND CHAIT
A Professional Corporation

By:
HERBERT A. VOGEL

DATED: March 19, 1931.

-3-
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LEONARD DOBBS , )

Plaintiff, ) STTLRICR CG'J?/:
) LAV, DIVISION-:

vs. )

2(

VOGEL AND CIIAIT . 2-
A Professional Corporation
Maple Avenue at Miller Road
Mbrristov.-n, Nev; Jersey 0 7960
Attorneys for Intervener-Defondants

3<

a iMunicipal Corooration, )
)

DGfcndant, ) CIVIL
)

ROBERT R. HENDERSON, DIANE )
M. HENDERSON, ATT 11,10 PILLON, }
and HENRY. E. ENGELBRECIIT, ) ANSWER ;4

) !

Defendant-Interveners )

nciendaiiL-Ir.tcrvencirs, I-'.ObUMT_ K. liENDEi-.SoN", DIANE 'A. •

HENDERSON, ATTILIO PELLON, and HENRY E. ENGEi.iiAECHT, oa:;. residing!
i 5

on Matthews Drive, Bedminster, Nev; Jersey, answermg the . :

Complaint, say: ]

6
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FIRST COUNT

1. Defendant-Interveners adopt the answers of the

defendant as to Paragraphs I, 2, 3, 4, 5, 6, 1, 10, II, 12, 13,

14, 15 and 16 of the First Count of the Complaint.

2. The allegations of Paragraph 3•are denied. Prior

to the institution of this legal action,, the plaintiff never made

any request to either the govern ing. body, che plan:: .ing ):<m:'d or

the zoning board of adjustment of the Township of .3ed:.ii::scer for

a rezoning or a use variance. Furthermore, the defendant-

interveners were not given any notice of any meetings of the

plaintiff with officials of the Township prior to the filing of

this action. The defendant-interveners dtny the allegation that

the plaintiff has exhausted, or indeed even attempted to invoke,

the administrative procedures and remedies available to him with

respect to the zoning ordinance of 3edmir.sc.er.

3. The defendant~interven^:::s deny the ,il-jc-\uionj of

• Paragraph 10. The defendant-in.terveners add that since the

plaintiff has not made any attempt to even utilize his administra-

tive remedies, it is impossible to conclude that resort to

administrative remedies would be futile. .The plaintiff is merely

seeking to circumvent the normal administrative processes and to

avoid any public: hearings on his propos;; J ;. or re:: r>::: :̂r a::.: Lhuroby

avoid and impede the rights of the defendanu-inc'crv'.. .:ers.

1(

2(

• 2 !

|3(

j 5

i 5
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SIV'CV;D coi':;;;1

1. Defendant-Interveners repeat their answers to the

First Count.

2. Defendant-Intervenors adopt the answers o: the

defendant, as to Paragraphs 2 through 11 of the Second Count:.

THIRD COUXT

1. Defnndant-Intorvonerr, report Lhcir ci:is'u'r:i to the

First and Second Counts.

2. Defendant-Interveners adopt the answer or the

defendant as to Paragraph 2 of the Third Count.

3. Defendant-Interveners deny zhc allegations of

Paragraph 3, and further add that the current zoning of t:he-

tract of land which the plaintiff is seeking to'have rezonod is

totally inappropriate for a regional shopping center and the

current R-3fj is reasonable in all respects-.

FOURTH COU::T

1. Defendant-Interveners repeat their answers to the

First, Second and Third Counts.

2. Defendant-Interveners adrr.it that the land in

question is zoned for residential purposes and point cut that the

adjoining lots owned by the dofendant-i.nterveners are located in

the same residential zone and are currently being utilized.for

residential purposes as provided in the zoning ordinance of the

Township of Bedminster.

3. Defcndant-Interveners adopt: the ~r>«:v-.-*-

defendant to Paraaraoh 3 of the Fourth Cou:r

U

i

b<

.e ario'.vor c tr.G

the
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tract of land in question i:*. also in the immediate vie:.:; i uy of,

in fact it is adjacent to, the residential uses of ihu .;•: fondant-

interveners.

4. The allegations of Paragraph 4 arc denied.

5. The allegations of Paragraph 5 arc denied. .jl

FIFTH COu'NT j
t

1. Dcfcndant-Intcrveners repcau their n:iov:or:.; to the j

First, Second, Third and Fourth Counts. I
i

2. The allegations of Paragraph 2 are denied. ;

Residential development in the tract of land v;hich is the subject 2
i

of "this action is economically practical and reasonable, especially]

considering the fact that lots located direct:iy adjacent to the !
;3

tract in question are currently being used for residential purposes:

The fact that a portion of the tract is near Route 20c does not

render the tract unusable for residential purposes.

3. The allegations of Pa.-.igraph 3 c.uv deni^c;. Z'l\o

defendant-interveners add that the soil conditions on the tract

of land in question are identical to the conditions on their

property and on-site septic systems are certainly economically

practical in the area. This is clear in view of the fact that

defendant-interveners currently use on-site septic systems.

4. The allegations of Paragraph 4 arc denied.

5 . The allegations c f P a r a g r a p: i 5 are d e :i i i. • d .

3

4
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. SEPARATE DEFENSES

FIRST SEPARATE DEEEXSE

The plaintiff has failed to exhaust the administrative

remedies available to him as required under R. 4:69-4 and is

barred from bringing the within action. i

SECOND SEPARATE DEFENSE i
i

The Complaint was not filed within the 4 5 days of the i
i

adoption of the Revised Land Development Ordinance, and this

action is therefore barred.

'THIRD SEPARATE DEFENSE, !

The plaintiff's request for relief in 'the form of a . j

Court order rezoning the tract of land in question to retail i

commercial is barred since such an or '. ,r v;ould constitute state !
i

action which would deprive the defend :.:it-interveners of their j
• i

liberty and property interests wilihou- duo process. j

DEMAND FOR DOCU11EXT REFERRED TO K: PLEADING I

Defendant-Interveners demana, pursuant to R.4:18-2,

a copy of the contract to purchase referred to in Paragraph 1 of

the First Count of the Complaint, within five days after service

of this /answer upon plaintiff.

A t u'.'i'::̂ '/:-; > :or 'C<.;:^r.S. •::'. -'intbrveneo

. . . ' ' • • • • • ' • • !
 v

"

Dated : March 19 , 19 <; 1
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 079 60
Attorneys for Defendant-Intervener

LEONARD DOBBS,

Plaintiff )

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation

Defendant

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12502-80

CIVIL ACTION

AFFIDAVIT

STATE OF NEW JERSEY )

COUNTY OF SOMERSET )
SS:

DIANE M. HENDERSON, of full age, having been duly

sworn according to law, upon her oath deposes and says;

1. I am a resident of Matthcw.s Drive, Bedminster,

New Jersey and the wife of Robert R. Henderson and I am submitting

this Affidavit in support of my application for an Order granting

leave to intervene in the above-captioned matter.

DIa-29



2. I own pro{-2rty; and a home within 200 feet, of the

200 acre property which the plaintiff in this action, LEONARD

DOBBS, is seeking to have rezoned to permit a regional shopping

center; in fact, my-rear yard borders on the tract of land which

is.the subject of this action.

3. For the following reasons, among others, I have

interests relating to the property and the transaction, which are

the subject of this action and I am so situated that the disposi-

tion of the action may, as a practical matter, impair or impede

my ability to protect these interests:

a. I am a property owner within 200. feet of the

area of land proposed for rezoning and, as such, I

have various statutory rights relating to the

possible rezoning of the. 200 acre tract which the

plaintiff is requesting the Court to rezone.. It is

my understanding that N.J.S.A. 40;55D~6 3 entitles

property owners within 200 feet of an area proposed

for rezoning to petition the governing body and

prevent the effectiveness of the zoning ordinance .

unless there is a favorable vote of at least two-thirds

of all of the members of the governing body. The

... • plaintiff brought this action seeking to rezone the

200 acre tract without ever having requested a rezon-

. ing from the governing body and without having

requested a recommendation for rezoning • from the-

Planning Board of Bedminster Township. ... If the

— 2 —
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plaintiff obtains .'the relief he is requesting under

any count of his complaint, my statutory right to

petition the governing body will clearly be "impaired

or impeded" within the meaning of R.4:33-1 if not

totally and irrevocably destroyed.

b. As a property owner near the area proposed

for rezoning and. as a.resident of Bedminster Township,

I have not been given any opportunity to be heard

before any offic.ial body or Court concerning

the matters relating to ,the property and

trans-action which are the subject of this suit. -If

the plaintiff had proceeded before the'governing body

and planning board or before the zoning board of

adjustment, I would have had the right to actual notice or

newspaper notice of the meetings and I would have had

an opportunity to be heard before the appropriate

administrative agency. Therefore/: as a result of the

plaintiff's efforts to circumvent all local public

bodies by proceeding directly to Court, my. rights

to notice and'an opportunity to be heard are being

"impaired' or impeded" if not irrevocably lost.

c. As a residential property owner in the R-3%

zone in Bedminster Township, I have relied on the

surrounding residential zoning. I purchased my home

in reliance on the residential zoning provided in the

zoning ordinance and the plaintiff, by way of this

suit, is attacking' the zoning provision upon -...which..

-3- DIa-3.1
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I have -.relied. It is clear that if the plaintiff

obtains the relief he is seeking, including a

declaration that the entire zoning ordinance is null

and void and an order compelling the rezoning of the

tract of land for which the plaintiff is a contract

purchaser to a regional shopping center, my interests

will be severly impeded or impaired. .

The rezoning which the plaintiff is seeking and

even the pendency of' this action raising the possibility

of rezoning will have a disastrous impact

upon the economic value and marketability of my

property.

4. For the following reasons, among others, my

interests will not be adequately represented by the existing

parties.

a. My statutory rights to petition the governing

body and to public notice and an opportunity to be

heard are.all substantial private and individual

interests which will not be adequately represented

by the Township of Bedminster. Instead, it is

questionable whether the township is even in the

position to assert my statutory right to petition in

protest pursuant to N.J.S.A. 40:55D~6 3. Furthermore,

it is very unlikely that the Township will adequately

protect my statutory and constitutional interests in

notice, and an opportunity to be heard. . -

— 4 — DIa-32
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.. b. Parties before the Court will clearly not

adequately represent my right to rely on the residen-

tial zoning which is currently in effect and which

"•• . was in effect when I purchased my home. The Township

is not in the position to assert this interest. :•

Furthermore, the Township will not adequately repre-

sent my interest in preventing the devastating nega-

tive economic impact on the value of my property which

is already occurring due to the pendency of this

action and which will be- exacerbated if the property

is rezoned to permit a regional shopping mall.

5.. I should be permitted to intervene in the action

pursuant to,R,4:33-2 because some of the defenses I am raising in

my answer raise, questions of law or fa:t.in common with some of

the claims or defenses in the main action,:

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra-.

tive remedies prior to bringing an action in lieu' of

prerogative writs. The-plaintiff has failed to

comply with R.4:69-5 which requires exhaustion of

administrative remedies since he never requested

rezoning.before the governing body and planning board

prior to the filing of this action and he never

requested a use variance. This defense is one of the

separate defenses raised by the Township.

•b. I am also raising the defense of the •

DIa-33
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reasonableness of the R-3^ zoning. Questions of

fact relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were' economically feasible are some of

the factual questions which are in common with factual

and legal issues raised by the Township.

6. This application is both timely and prompt. I

did not know of the law suit until recently and I* immediately

sought legal advice and requested that my attorneys intervene

immediately in the action in order to protect my constitutional,

statutory and economic rights.

7. As a result of my promptness in bringing this

Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and

defendants are permitted to undertake, there will be no additional

delay and no prejudice whatsoever to any of the parties if we are

granted leave to intervene.

8. If I am permitted to intervene in this action,

the within litigation will not be further complicated.

9. If I am not permitted to intervene in this action

my rights and interests will be severely prejudiced.

10. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dobbs v.

Township of Bedminster suit as a matter of right or alternatively

by leave of the Court.

-6- DIa-34
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DIANE M. HENDERSON

Sworn an^ subscribed before me
this /.' f'J day of March, 19 81.

J

/
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VOGEL AND CHAIT
A Professional Corporation
Maple /Avenue at Miller Road
Morristown, New Jersey 0 79 6 0
Attornevs for Dcfendant-Intervener

LEONARD DOBBS,

vs.

J

Plaintiff, )

SUPERIOR
LAW DIVIS

OURT OF JERSEY
COUN'l'V

DOCKET NO. L-12502-SQ

CIVI7, ACTION
TOWNSHIP Or1 BEDMINSTER,
a Municipal Corporation,

Defendant )

STATE OF NEW JERSEY )
SS:

COUNTY OF SOMERSET )

ROBERT R. HENDERSON, of full age, having beer, duly

sworn accordint to law, upon his oath deposes and says:

1. I am a resident of Matthews Drive, Uedinir.ster,

New Jersey and the husband of Diane M. Henderson and I ar, submitt-

ing this Affidavit: in support of ir.y application for an Order

granting leave to intervene in the abeve-caprioned r.atter.

Dla-36



2. I have an interest in property v:hich in located v;ithin

|! 200 feet of the 2C0 acre tract of the 200 acre tract of property v;hich the

plaintiff, LEONARD CGB3S, is seeking to to have rezened to roririt a regional

shopping canter: in fact, IF/ rear yard borders on the t r a c t of land v;hich

• is the subject Q'l th i s act ion.

jl 3. For the foliov;.: ng ro'ivcr.^, :.:..crc other.; , I iiave

ij
! interest:" r e l a t ing to the property ~r.J: ;:hu transact ion vrhich are

the subject of thin action and 1 .;.:. so ;•: - t a.'. tod unat "...•'• . ;; . .; . .C.JI-

t ion of the action r.iay, as a practical . :r.at::.,'::, i:.".:•;.:.ir o:" ::v.ode

mV a b i l i t y to prouect these i n t e r e s t s :

r;, I have an interst iii property v.hich is located •.-.•it-hin

200 feet of the area of lar.d proposed for rczoning and. as such,

I have various statutcr-.- '•:.•:;• t^ r- ' int ina to v.:.-.«• • ''

2.

.: re.'•• oi~i

3:

nor re\io\\lp.».• to petition, tn^ gcverr*.m.v oocy .\i\c

prevent the ei'tv_;ctiven.ess GI: une conmj orc-inanco i

unless there i s a favorable vote of at lease two-thirds

ci a J u. oz ti"iO r.ier.u^ers ci tr. •.!• cov(..r;ui".'; cociv. '/ne

,4C

45

200 ..ar.' t r a c t v/ithoa ;J -ezon- ! 5 C

j 55
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any count or ms complaint, my statutory : : • ] : : : to

•jotiticn. tne cove miner ecay v/iix Cj.cc.rr/ «o "impaired i

or impeded" within the m ân in..; :;• f R. 4: 33-1 if not

total ly and irrevocably d•.::-: troyed .

b. As a person with an interset in property which is locate
i

ed near the area proposed for rezoni;:q and a:-: a resident of

BednrLnster Township, 1 have net been c/ivcri any opportunity to be •'

heard before airy of f ic ia l body or Court co;v~-;:':".::r;

t r a n s a c t i o n which a r e the s u b j e c t of t h i o c u : t . I f '

t he p l a i n t i f f had preceovb^d 'before ehe ^j,::ver:.i;"..:• body

and p l a n n i n g board or b-:f\.~: t i . : zoni:'..; be;.." ; •". f

I1

30

nev:soa:;er n o t i c e o : t ,'/e :*. ac

administrative acjency. Ther-:i"or-̂ , i\s a result of the

P j.aini_11 z s ertortG to circui.'.veiit aix xccax p'jo^.ic

bee:ies ::y proceeding directly to Court, :\'.y n;ht:~

to notice and an opportunity to b-s- .iî ar>: ar^; '...^ii\c

" i: i-:.:y<-.; or impeded" if no;: i ;'..•:-.-•/.• :.ca;.-ly io.m..

s 11 oei". c^a 1

ar.ee or* tno res

: \ ; 1 ]'ui net.'

11".'u
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"*"* I have relied. It is clear that if the plaintiff j

ll
obtains the relier he is seeking, .inducing a |

declaration that the. entire zoning ordinance'is null j

and void and an order compelling the rezoning of the !̂

tract of land for which the plaintiff is a contract
t

purchaser to a regional shopping center, my interests j

\2
will bo severly imocded or impaired. !

t

Tiie rezoning which the plaintiff is seeking and

even the pendency of this action raising the possibility2
of rezoning will have a disastrous impact K. j

upon the economic value and marketabiiitv of mv j

property. '•

4. For the following reasons, among others, my [

interests will not bo adequately j\.̂ r-. .•jnteJ by uho .existing j o

! parties.

i
a. My statutory ngh.es to petition tne governing

body and to public notice and an opportunity to be

heard are all substantial private and individual

interests which will not be adequately represented

—- by the Township of 3edr;.instor. Instead, it is

questionable whether the township is even in the

position to assert my statutory right to petition in

protest pursuant to X.J.S.A. -0:553-63. Furthermore,

'it is very unlikely that the Township will adequately

protect .my statutory and constitutional interests in

notice and an opportunity to b>_- heard.

5G

6C
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I 5

•*»- b. 'Partio... before the Court will oieariy 'not. !

adequately represent my right to rely on the residen-

tial zoning which is currently in effect ar.d which

was in effect when I purchased my ho^e. The Township

his not in the position to assert tnis interest:. { •*•••

•Furthermore, the Township will not adequately repre-

sent my interest in preventing the devastating nega-

tive economic impact on .the value of my property which

is already occurring due to the pendency of this

action and which.will.be exacerbated if cho property

is rezonod to permit a regional shopping mall.

5. I -should be permitted to intervene in the ..Iction

pursuant to R. 4:33-2 because some of the- defenses 1 am raising in

2(

45

my answer raise questions of lav; or ."or*: in connor. with ;:o:r.e of !

the claims or defenses in the main action: . J

a. I'am also raising the. defense of failure en. I

the part of the plaintiff ro exhaust all administra-

tive remedies prior to bringing an action in lieu of

prerogative writs.. The plaintiff has failed to

comply with R.4:G9-5 which requires exhaustion of

administrative remedies since ho never requested •

rczoninq before the governing body and planning board

prior to the filing of thi.s action and he never

requested a use variance. This defense is one of the

separate defenses/raised by the Township.

b. 1 am also raising the defense of the

I 6C
-5- DIa-40 j
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^^ reasonableness o: the R-31, zoning. Ouc^tions of

fact relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were economically feasible are some of

the factual questions which arc in common with factual

and legal issues raised by the Township.

6. This application is both timely and prompt. I

did not know of the law suit until recently and I immediately

sought legal advice and requested that my attorneys intervene
i

immediately in the action in order to protect my constitutional, j
i

statutory and economic rights. ' j
i

7. As a result of my promptness in bringing this j

Application, and in view of the fact that wo will agree to limit i

our discovery to any remaining discovery -which the plaintiffs and

defendants are permitted to undertake, there will be no additional! 3

delay and no prejudice whatsoever to any of the parties if' we are

granted leave to intervene.

8. If I am permitted to intervene in this action,

the within litigation will not be further complicated.

9. If I am not permitted to intervene in this action

my rights and interests will be severely prejudiced.

10. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dcbbs v.

Township of Bedminster suit as a matter of right or alternatively

by leave of the Court.

DIa-41
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ROBERT R. HENDERSON

Sworn and subscribed before me
this /tf ' day of March, 19 81.
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VOGEL AND CIIA1T
A Professional Corporation
Maple Avenue at Miller Road
Morri s town , Mev: Jersey. 07960
Attorneys for Defendant-Intervener

LEONARD DOBBS

vs.

CO
)

Plaintiff, )
NC. L-12502-SSC

TOWNSHIP 0? BEDHINSTSR,
a -Municipal Corporation,

Defendant

IVIL ACTION"

STATE OF NEAT -JERSEY )
) SS:

COUNTY OF SOMERSET ;

HENRY E. ENGELBRECHT, of full aqo, having boon ,U

sworn according to lav/, upon his oath deposes arid says;

1. I am a resident of Macthev/s Drive, Becrr.inscer

New Jersey and I am submit ting this Affidavit in support of r:

Application for an Order qrar.Lina leav̂ j LO intciuvo:;-.- : n u'r.o

above-captioned matter.

21
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^ 2 . 1 own pr-oorty and a home within .20 0 feet of the

200 acre property which the plaintiff in this action, LEONARD

D03BS, is seeking to have rczoned to permit a regional shopping

center; in fact, my rear yard borders on the tract of land which

is the subject of this action. 15

3. For the following reasons, among otilers, I have

interests relating to the property and the transaction which are

the subject -of this action and I am so situated that the disposi-

tion of the action may, as a practical matter, impair or impede

my ability to protect these- interests:

a. I am a property owner within 200 foot 5~rThe-

area of land proposed for rezoning and, as such, I

have various statutory rights relating to the

possible rozonino ot tnr- _:00 aero tract w m j n tr.e

20

3C

olaintiff is requestina t:.e Court to re zone. It is 35
i

my understanding that M.w.S.A. 40:553-53 entitles

property owners within 200 feet of an area • reposed

for rezoning to petition the governing body and '

prevent the effectiveness of the zoning ordinance j

unless there is a favorable vote of at least two-thirds^*

of all of the members he governing body. he

plaintiff brought this action socking to re-/one the i

2 00 aero 'tract without ever having requested a rezon- !
i

ing from the governing body and without having ;

requested a recommendation for re-zoning from the- |5.

Pianninu .Board, of Bodminstor Townshi:;. . If the !

DIa-44
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plaintiff obtains the relief he is requesting under

any count of his complaint, my statutory right to

petition the governing body will clearly be "impaired j

or impeded" within the meaning of R.A:33-1 if not

totally and irrevocably destroyed.

b. As a property owner near the area proposed

for rezening and as a resident of Bedrninster Township,*^

I have not been given any opportunity to be heard

before any official body or Court: concerning*

the matters relating to the property and

transaction which are the subject of this suit. If

the plaintiff had proceeded before the governing body j*1

and planning board or before the zoning board of ;

adjustment, I would have had the right to actual notice or.

newspaper notice of the meetings and i would have had I

an opportunity to be heard before the appropriate i

administrative agency. Therefore, as a result of the •

plaintiff's efforts to circumvent ail local public

bodies by proceeding directly to Court, my rights

to notice and an opportunity to be heard are being

" inpaired or impeded" if not irrevocably lost.

c. As a residential property owner in t.te R-3 2

zone in Bedminstcr Township, I have relied on the

surrounding residential zoning. I purchased my home

in reliance on the residential zoning provided in the ;

zoning ordinance and the plaintiff, by way' of this

suit, is attacking the zoning provision upon which

I * * -
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I have relied. It is clear that p
t

obtains the relief he is seeking, including a r

declaration that the entire zoning ordinance is null

and void and an order compelling the rezoning of the

tract of land for which the plaintiff is a contract

purchaser to a regional shopping center, my interests ',

will be severly impeded or impaired. r
j

The rezoning which the plaintiff is seeking and

1

even he pendency of this action raising the possibilityy

'3!

of. rezoning will have a disastrous impact

upon the economic value and marketability of my

property.

4. For the following reasons, among others, my

interests will not be adequately represented by the existing

parties.

a. My statutory rights zo petition the governing

body and to public notice and an opportunity to be

heard are all substantial private and individual

interests which will not be adequately represented

bv the Township of Beaminster. Instead, it is
i

questionable whether che township is even in zhe j

position to a;iiK':.'L my t;t<.;tuuury right to petition in : -*

protest pursuant to I'.J.S.A. -iC:55D-63. Furthermore,

it is very unlikely that the Township will adequately i

4C

4:

55
Drotect rr»v statutorv and constitutional interests in

not•f- -i ,-«.-?> .- » A:.ci an opportun .o oe nearc.
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b. Partie.. before the Court will clearly not

adequately represent my right to rely on the residen- j

tia.l zoning which is currently in effect and which

was in effect when I purchased my home. The Township

is not in the position to assert this interest. ;••

Furthermore, the Township will not adequately repre- t

sent my interest in preventing the devastating nega-

tive economic impact on the value of my property which

i

is already occurring duo to the pendency of this i
i

action and which will be exacerbated if the property 12 i

is rezoned to permit a regional shopping mail. j
i

5. I should be permitted to intervene in the action \-
i3 V.

pursuant to R.4:33-2 because some of the defenses I am raising in

my answer raise questions of law or ",..:t in eommc:. wit:: some of

the claims or defenses in the main action-: '• p-

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra-

tive remedies prior to bringing an action in lieu of

prerogative writs. The plaintiff has failed to

comply with R.4:69-5 which requires exhaustion of

administrative remedies since he never requested

razor, ing before the governing body and planning board

prior to the filing of this action and he never

requested a use variance. This defense is cr.t of the

separate defenses raised by the Township.

b. I am also raising the defense of the

~5~ DIa-47
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reasonableness: of the R-3'o zoning. Questions of

fact relating to my existing residential use and the
"T

fact that the houses on our street all use septic •

systems which were economically -feasible are some of

the factual questions which are in common with factual

and legal issues raised by the Township. !

6. This application is both timely and prompt. I j

did not know of the law suit until recently and 1 immediately •

sought legal advice and requested that my attorneys intervene ;

2

immediately in the action in order to protect my constitutional, j

statutory and economic rights.

7. As a result of my promptness in bring in'* this

Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and •'

defendants are permitted to undertake, there will be no additional;'*
i

delay and no prejudice whatsoever to any of the parties if we are I

granted leave to intervene. ],.

8. If I am permitted to intervene in this action,

the within litigation will not be further complicated.

9. If I am not permitted, to intervene in this action

my rights and interests will be severely prejudiced.

10. For all of the aforementioned reasons, 1 should

be granted permission to intervene in the î "r.arc:. Po'bbs v.

Township of Decminstcr suit cis a matter of right or alternatively

by leave of the Court.

C C
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Sv;orn and subscribed before mo
this day of March, 19 81.
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 0 79 60
Attorneys for Defendant-Intervene:

)
LEONARD D0B3S, )

Plaintiff, )

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

)
Defendant )

)

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12 50 2-80

CIVIL ACTION

AFFIDAVIT

STATE OF NEW JERSEY )
) SS:

COUNTY OF SOMERSET )

ATTILIO PILLON, of full age, having been duly sworn

according to law, upon his oath deposes and says;

1. I am a resident of Matthews Drive, Bedminster,

New Jersey and I am submitting this Affidavit in support of my

Application for an order granting leave to intervene in the

above-captioned matter.
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. . 2. For the following reasons, among others, I have

interests relating to the property and the transaction which, are

the subject of this action and I am so situated that the dispositibr

of the action may, as a practical matter, impair or impede my

ability to protect these interests:

' (a) I own property and a home that are located

directly adjacent to and across Matthews Drive from lots which *•

are within 200 feet of the area of land proposed for rezoning.

As a property owner near the area proposed for rezoning and as

a resident of Bedminister Township, I have not been given any*"*

opportunity to be heard before any official body concerning

or court•concerning the matters relating to the property and

transaction which are the subject of this suit-. If the plaintiff

had proceeded before the governing body and planning, board or '

before the zoning board of adjustment, I would have had the Tight to

actual notice' or newspaper notice of the meetings and I would have

had an opportunity to be heard before the appropriate administra-

tive agency. Therefore, as a result of the plaintiff's efforts

to circumvent all local public bodies, my rights to notice and

an opportunity to be heard will be impaired or.impeded if not

irrevocably lost.

(b) As a residential property owner in the R-3% zone

in Bedminister Township,. I have relied oh the surrounding-

residential zoning. I purchased my home in reliance on. the J55

DIa-51
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residential zoning provided in the zoning ordinance and the

plaintiff, by way of this suit, is attacking the zoning provisions

upon which'I have relied. It is clear that if the plaintiff

obtains the relief he is seeking, including a declaration that

the entire•zoning ordinance is null and void and an order

compelling the rezoning of the tract of land for which the

plaintiff-is a contract purchaser to a regional shopping center,

my interests, will be severely impeded Or impaired.

•The rezoning which the plaintiff is seeking and. evaSTP •

the pendency of this action raising the possibility of rezoning

will have a disastrous impact upon the economic value

and marketability of my property.

3. For'the following reasons, among others, my interests

will not be adequately represented by the existing parties.

(a) My statutory rights to public notice and an

opportunity to be heard are all substantial private and individual

interests which will not be adequately represented by the Township

of Bedminster. It is very unlikely that the Township will

adequately protect my statutory and constitutional interests in

notice and an'opportunity to be heard.

(b) Parties before the court will clearly not

adequately represent my right to rely on the residential zoning

which is currently in effect and which was in effect when I

purchased my home. The Township is not in the position to assert

DIa-52
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this interest. Furthermore, the Township will, not

adequately represent my interest in preventing the

devastating negative economic impact on the value

of my property which is already occurring due to the

pendency of this action and which will be exacerbated

if the property is rezoned to permit a regional

shopping mall.

4. I should be permitted to intervene in the action

pursuant to R.4:33-2 because some of the defenses I am raising in'

my answer raise questions of law or fact in common with some of

the claims or defenses in the main action':

a. I am also raising the defense of failure on

the part of the plaintiff to exhaust all administra- j

tive remedies prior to bringing an action in lieu of

prerogative writs. The plaintiff has failed to

comply with R. 4:.69-5 which requires. exhaustion of

administrative remedies since he never requested

rezon.ing before the governing body and planning board

• . prior to the filing of this action and he never ' .

.. . requested a use variance. This- defense is one of the

separate defenses raised by the Township.

b. I am- also raising the defense of the

: . reasonableness of the R-3% zoning. Questions of fact

relating to my existing residential use and the

fact that the houses on our street all use septic

systems which were economically feasible are some of

2i

2

3-.f

the factual questions which are in common with factual

DIa-53
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and legal issues raised by the Township.

5, This Application is both timely and prompt.- I

did not know of the law suit until: recently and' I. immediately

sought legal advice and requested that my attorneys intervene

immediately in the action in order to protect my constitutional,

statutory and economic rights. .

•6. As a result of my promptness.in bringing this

Application, and in view of the fact that we will agree to limit

our discovery to any remaining discovery which the plaintiffs and

defendants are permitted to .undertake, there will be no additional

delay and no prejudice whatsoever to any of the parties if we are

granted leave to intervene.

7. If I am permitted to intervene in this action,

•the within litigation, will not be further conpl-icated.

8. If I am not permitted to intervene in this action

my rights and' interests will be severely prejudiced.

9. For all of the aforementioned reasons, I should

be granted permission to intervene in the Leonard Dobbs v.

Township of Bedminster suit as a matter or right or alternatively

by leave of the* Court.

ATT 11,10 PILLON

Sworn and.subscribed before me
this •/>''7/'day of March, 1981.
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LEONARD D0B3S

Plaintiff,
vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

Defendant

ROBERT R. HENDERSON, DIANE M.
HENDERSON, ATTILIO PILLON and
HENRY E. ENGELBRECHT

Defendant-Interveners

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

DOCKET NO. L-12 502-80

BRIEF IN SUPPORT OF

APPLICATION FOR INTERVENTION

VOGEL AND CHAIT,
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey

Herbert A. Vogel, Esq.'
Attorney for
Defendant-Interveners

THOMAS F. COLLINS, JR. , ESQ.
On the Brief
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STATEMENT OF FACTS

. • . On November 5, 1980, the plaintiff in this, action,

Leonard Dobbs, filed a complaint in lieu of prerogative writs

challenging the zoning of a tract of land in Bedminster Town-

ship.. The complaint seeks relief in 'the form of a declaration

that the entire zoning ordinance of the Township is invalid

and an order compelling the rezoning of the specific tract

of land to a regional retail and commercial development

district. The plaintiff*s complaint was filed prior to any

request to the governing body,. the planning board, the

zoning board of adjustment or any government official for

relief from the requirements of the exist ing zoning.

. The defendant-interveners are residents of Matthews

Drive, which is a cul-do-sac residential street located

directly adjacent to the tract of land which is the subject

of this suit. Three of the defendant-interveners, Robert R.

Henderson, Diane M.'. Henderson, and Henry E. Engelbrecht

reside in homes which are within 200 feet of the tract which

the plaintiff is requesting the court to rczone. Attilio

Pil.lon is the owner of a lot and home on the side of Matthew

Drive' which is across the street from the tract of land which

is the subject of this action and his property is not within

200 feet of the tract.

Since the plaintiff did not attempt, to make any

request for administrative relief prior to the filing.of this

1.

21

3(
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I.

il
law suit, the defendant-interveners did not receive any notice U
of any public hearings, and did not have any opportunity to be

ij heard pursuant to various New Jersey statutes nor did they

;j have the opportunity to. petition the governing body pursuant

to N.J.S.A. 40:550-63-.

![ Late' in January, 1981, Leonard Dobbs- appeared

!j before the Township Committee of the Township of Bedminstcr

'•and, under the threat of the pending law s.uit, presented a

.proposal for rezoning of the tract of land which is the subject

I' of this suit. Some of the defendant-interveners attended

lithe January meeting of the governing body. Late in February

jj and early in March, 1981, the defendant-interveners sought
• i • . • ' • _ . -

;; legal counsel. On. March 19, 19 81 this motion was filed on

•i. behalf of the defendant--interveners seeking waiver of the
-ji" • - •

f-14-"_d:ay time requirements of.R. 1:6-3 and requesting leave to

; intervene in this action pursuant to either R.4:33-1• (Inter-

vention as of Right) or in the alternative R.4:33-2 (Permissive

Intervention).
I • . • • • • . ' • • •.

jl The sho.rt notice was requested because the attorneys
S • • ••" ' • ' :

,i for the defendant-interveners became aware on Monday, March. 16,
!|
! 1981, that; the court would be holding a pre-trial conference'
' • ' • • ' • ' "

i on March 20 f 19.81.
;; It should be noted that in January;, 1981, the
' ! • • • • • • ' • • ' • -

j: Hills Development Company, the successor in title to the

Allan-Deane Corporation, sought, to intervene in this action

pursuant to R.4:33-1. The Hills Development Company owns

1!

2C

3C

5C
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"; property in a different section of the Township and claimed

an interest in the rezoning request which was based in arguments

j of delay and damage which would indirectly occur if the •

' plaintiff was successful. The motion of the Hills Development
j

'• Company was denied. The interests of the applicants for

intervention are clearly distinguishable from those of the j

|l Hills Development Company since these applicants are residents .

• of the lots closest to the tract in question and since they

; are claiming interests based in constitutiona'l and statutory

i "rights and property interests.

4-.
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POINT I,

THE DEFENDANT-INTERVENERS SHOULD
BE PERMITTED TO INTERVENE IN THE
ACTION PURSUANT TO EITHER R.4;33-1
or R.4-33-2.

1C

15

R. 4:33-1 states that:

"Upon timely application anyone shall
be permitted to intervene in an action
if the applicant claims an interest
relating to the-property or transaction
which is the subject of the action and
he is so situated that the disposition
of the action may as a practical matter
impair or impede his ability to protect
that interest unless the applicants'
interest is adequately represented by
the parties."

. • Under, this rule and the applicable case law in Nev;

Jersey, it is clear that the defendan.t-interveners meet • all

of the requirements of R.4:33-1. See the Affidavits of the

defendant-interveners. In State v. Lanza, 39 N.j. 59 5/ at

600 (1963), the Supreme Court stated:

"Grant of permission to intervene in
an action is committed in the first
instance to the trial court. Ordinarily
such applications are treated, liberally

' there."

In .an analogous case., The Allan-Deane Corp. v. Tp. of

Bedminster, 63 N. J. 591 (1973), the Nev/ Jersey Supreme Court

reversed the.decisions of the trial court and the Appellate

Division and held that non-residents of Bedminster Township

who claimed an interest in the plaintiff-developers' suit

for a rezoning were entitled to intervention as a matter of

Dla-60
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right pursuant to R.4:33-1, even though the application was

not. made until more than.nine months after the commencement

of the suit. (The Allan-Deane Corp. v. Tp. of Bedminster,

63.N.J. 591 (1973) reversing and remanding 121 N.J, Super 283

(App. Div. 1972.))

t In sharp contrast to the Allan-Deane interveners,

the defendant-interveners in this case are residents of the

tracts of land directly adjacent to the property which is

the subject of.this action and they are the persons who will

be. most directly impacted by the rezoning transaction which

is also the subject of this action. As residents who live

within 200 feet, three of the applicants, Robert R. Henderson,

Diane M. Henderson, and Henry E. Engelbrecht have various

statutory rights which are being impeded by this action. These

rights include the right to petition the governing body

pursuant to N.J.S.A. 40:55D-6 3 in order to prevent the effec-

tiveness of a rezoning amendment unless two-thirds of all of

the members of the governing body approve this rezoning.

In addition, their rights to written notice of any

applications for a use variance before the zoning board of

adjustment are being impeded and circumvented by this action.

Furthermore, the rights of all of the applicants,

as residents of the Township, to newspaper notice of all public

meetings relating to rezoning requests and their right to an

opportunity to be heard at all public meetings are being

impeded, if not irrevocably destroyed, by the plaintiff's

1(

2(

3!
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attempt to circumvent all local processes and public bodies. •,'
* ' • ••' • • • . «

In addition, the economic interest of the applicants

for intervention will be impaired and impeded if the plaintiff

obtains the relief he is seeking. Clearly, the development

of a regional shopping mall, with, all of the . attendant 8

negative impacts, including noise, lights, glare, traffic, j

crime, water and air pollution, directly behind the defendant- •

intervenors properties, will have a devastating effect on the

value of their property. Indeed,even the pendency of this

action is having a negative impact on the value and market-

••j

ability of the property of the defendant-interveners. |

Furthermore, if the court grants the specific relief i

that the plaintiff is seeking, the court urder will effectively

deprive the defendant-interveners of various' liberty and

property interests without due process of law. Thus, it is \

clear that the resolution of this matter may, as a practical i
V

matter, substantially impair and impede various statutory, i

constitutional and economic interests which are clearly .
!

encompassed by R.4:33-1.

It is also clear that the individual interests of the

applicants for intervention will not be adequately represented-by the.
Township within the meaning of R.4:33-1. It .is also apparent :

i . • i

that the Township will not adequately represent the interests .

of the defendant-interveners in preventing the devastating . !

negative economic impact on the value of their property which !

is already occurring due to the pendency of this action and

5-



which will.be exacerbated if the property is rezoned to

permit a regional shopping mall.

If the Court decides that intervention' as of right

pursuant to R.4:33-1 is not appropriate, the applicant-defendant

interveners are also requesting permissive intervention .

pursuant to R. 4:33-2. "The applicant-defendant-interveners |

meet all of.the requirements of R.4:33-2, since their '

application is timely, they are claiming some defenses which

raise questions of law and fact "in common with the questions

raised, in the main action, and their intervention will not '**m

unduly delay or prejudice the adjudication of•the rights of :

.the original parties. See, R.4:33-2. The common questions

arise concerning the issues of failure to exhaust administrative

remedies -a.nd the reasonableness of the R-3% zoning. The

intervention clearly will not unduly delay the action since I"

the applicant-defendant-interveners will agree to limit their !
. . . - i

discovery to the types of discovery which the plaintiff and j
i
i

defendant are still permitted to indicate and they will j
. • : ' j

abide with any schedules for discovery which are established •

for the plaintiff and the defendant.

li

1.

2(

3C

4C

45

5C
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1C

CONCLUSION

j The applicants for intervention respectfully

'•] request that the court grant their motion for intervention
j ! * •

S pursuant to R. 4: 33-1 or, in the alternative, pursuant to

I; R.4:33-2.

Respectfully submitted,

VOGEL AND Cr. A IT, P.C.
Attorneys for Dcfendant-

Interveners

By

Dated: March 19, 1981

Thomas F. Collins, Jr.

2C

25

3C

4 5

5(
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> COURT, SOMERSET COUNTY, LAW DIVISION

PRETRIAL ORDER

Pretried by Judge

on

21

. 2.

Superior No.

County No. C—

The parties to this action, by their attorneys, having appeared before the Court at a pretrial conference on the above date, the following
action was taken:

3(

1. Ac ' ' '-.'y , . i
3!

4C

S'V-

ru\ i.1 i.ltty o ;

1

; r - .-- -» • • ••? *' •

•::\rr.,,•; ! .••

o

- ' • 1

5C

55

60
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1?. U

13 All motions with rez^^x i:o t.hs p.V>ndlnrs .s*.».nll b»n ~ilc-.t vltM/p
90 <tay$ hereof.
The intervenes a hall """5.1a tVvtr f^-nt^'il mJ t •-»;•.:-i7. rr-rxm..tiio-i8
• w i t h i n otvn "**«>!•. h n r i n . T , v!\fcV ( uh.nl 1 V*: r.~i.".*?.\\ !:o ti'i--* Orr.sv.

14 For
Co-coimsel)

. For

L. :

For r^r** fi "

13

16

17

I.'; days

o >e 3^t by 5:;o rorxt.

Attorneys for
nothing.

i . '«•-:• f ••" n

• J •

of. h is
by April 17, 3.0"':; rlnlnUl"^
•previotisly 3er\r«-.'? uron tlinr -
a l l other '«lf;covcry «.?\.?.1.1 l.-̂
rules,

19 ncr .•

11. ':-:C'L-V -tc-iirjR
C'K- t;J

•-: r; ' i : rrv:rrvl-iV*-'l

4C

45

- ! •<

For •>t»l*.tr.t:5.f<s>
50

T.'.' 60
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
(201) 538-3800
Attorney for Defendants

LEONARD DOBBS,

Plaintiff,

vs.

TOWNSHIP- OF BEDMINSTER, a
Municipal Corporation, ROBERT R
HENDERSON, DIANE M. HENDERSON,
and-HENRY ENGELBRECHT,

Defendants

) SUPERIOR COURT OF NEW JERSEY
) LAW DIVISION-SOMERSET COUNTY

) DOCKET NO. L-12502-80
)
) CIVIL ACTION
)
) PRE-TRIAL MEMORANDUM
) ON BEHALF OF DEFENDANTS
) ROBERT R. HENDERSON,
) DIANE M. HENDERSON and
) HENRY E. ENGELBRECHT

With the exception of the matters discussed herein,

the defendant ROBERT. T. HENDERSON, DIANE M. HENDERSON and HENRY

E. ENGELBRECHT adopt the pretrial memorandum
^ ^ ^

3-4. FACTUAL AND LEGAL CONTENTIONS OF THE DEFENDANTS

The defendants, ROBERT R. HENDERSON, DIANE M.

HENDERSON and HENRY E. ENGELBRECHT are residents of Matthews Drive,
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New Jersey, a residential cul-de-sac which borders directly on

the 200 acre tract which the plaintiff / LEONARD DOBBS, is seeking to

have rezoned to a commercial retail shopping mall. The defendants

reside in single family homes within 200 feet of the tract which

is the subject of this action. Therefore, as residents within

200 feet, they have various statutory rights under the Municipal

Land Use Law. One of these rights is the right to petition the 2i

governing body, pursuant to N.J.S.A. 40-.55D-6 3, to attempt to

prevent the effectiveness of any proposed amendment of the zoning
2!

ordinance unless there is a favorable vote of two thirds of all

3(

of the members of the governing body. As property owners within

200 feet they are also entitled to notice, by personal service

or certified mail, of any public hearing regarding applications

for development, including use variances, major site plans and
3:

subdivisions. See N.J.S.A. 40:55D-12. As residents*"of Bedminster

Township, the defendants also have the right under various

statutes and the constitution to an opportunity to be heard at

public hearings of the governing bodies and various administrative

agencies of the Township.

The plaintiff, LEONARD DOBBS, is a major developer

of shopping centers and regional commercial malls. In instituting

this suit, the plaintiff filed a complaint seeking relief in the

form of a declaratory judgment that the entire zoning ordinance

of Bedminster is invalid. The complaint also seeks a court order

-2-
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compelling the rezoning of the 200 acre tract of property , for

which, the plaintiff is allegedly a contract purchaser, to a

regional retail and commercial development district." The tract

which the plaintiff is seeking to have rezoned is located directly

adjacent to Matthews Drive. The regional shopping mall which the

plaintiff is proposing would border on Route 206 and River Road,

a narrow country road which leads to Matthews Drive.

The construction of the shopping mall on a tract

located directly adjacent to the defendants property will have

a devastating negative impact on the economic value of the

property of the defendants. Indeed, the mere pendency of this law

suit is already having a severly negative effect upon the economic

value and marketability of the residences along Matthews Drive.

The development of a regional shopping mall at this location

would be totally incompatible with existing residential uses in

the areas surrounding the tract. Such a mall would have extreme

consequences in terms of visual impact, traffic, air, water and

noise pollution, lighting, glare, crime and other negative impacts

Such a development would severly and substantially impair the

zone plan and the zoning ordinance of the Township.

The plaintiff filed the complaint on November 5, .1980

Prior to the filing of the complaint, the plaintiff never made

any request to the governing body, the planning board,, the zoning

board of adjustment or any goverment officials concerning his

request for permission to construct a regional shopping mall.

-3-
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Since the plaintiff never attempted to make any request for

administrative relief prior to the filing of this law suit, the

defendants did not receive any notice of any public hearings

and did not have any opportunity to be heard pursuant to various

New Jersey Statutes. Furthermore, since there was no official

request to the planning board or governing body for rezoning, the

defendants never had an opportunity to petition the governing

body pursuant to N.J.S.A. 40.-55D-63.

It is clear that the plaintiff has been attempting

to circumvent all local public processes and procedures. mm

Apparently, the plaintiff is attempting to expedite his attempt

to obtain a rezoning in order to be the first regional shopping

mall in Somerset County to obtain, all of its approvals. Indeed,

the other major regional retail shopping mall, the Bridgewater

Commons, is currently in the approval process in Bridgewater

Township. The Bridgewater Commons will be located less than 10

miles south of the property which the plaintiff is seeking to have

rezoned.

Plaintiff invokes the Municipal Land Use Law and a

perversion of the Mt. Laurel doctrine to claim that Bedminster, as

a developing municipality, has an obligation to zone for a "fair

share" of the regional demand for commercial uses, and for

regional shopping centers in particular. This proposition is

totally unsupported by the case lav; involving low and moderate

income housing and it is also totally unsupported by any land use

_ 4 _.
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planning principles. Indeed, it is clear that the Supreme Court,

in Mt. Laurel, imposed a stricter standard for constitutional

review of the zoning and land use ordinances of developing

municipalities, but only with respect to the extent that the ordinances

provide for low and moderate income housing. The courts have

never applied,the same principles and standards to regional

shopping malls or other commercial centers. Such an extension

of the Mt. Laurel doctrine would be ludicrous and totally

illogical since the logical extension of the plaintiff's theory

would be that every developing municipality must have a regional

shopping mall. .

Furthermore, it is also clear that the plaintiff

will be unable to meet the traditional test of establishing that the

zoning of his property is arbitrary, capricious and unreasonable.

The defendants will establish that the plaintiff's land can be

utilized for residential uses on three acres. The defendants

themselves reside in homes on lots larger than three acres in the

same zoning district. In addition, the defendants are utilizing

septic systems which were economically feasible. Similarly,

contrary to the arguments of the plaintiff, the plaintiff's land

could also reasonably be used for residences on three acre lots

With septic systems.

Based on the above, the defendant, residents of

Matthews Drive, raise the following legal contentions; 1) the ^

zoning ordinance of the Township of Bedminster, and in particular

-5-
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the provisions of the R-3% zone are not arbitrary, capricious

or unreasonable; 2) the plaintiff has failed to exhaust the

administrative remedies available to him as required"under

R.4:69-4 and is barred from bringing this action; 3) the

complaint was not filed within 45 days of the adoption of the

Revised Land Development Ordinance, and this action is therefore

barred; 4) the plaintiff's request for relief in the form of a

court order rezoning the tract in question to retail commercial

is barred since such an order would constitute state action which

would deprive the defendants of their liberty and property *--ll>w

interests without due process of law; 5) the property which the

plaintiff is seeking to have rezoned can reasonably be used for

its zoned purpose; and 6) developing municipalities do not have

an obligation to provide the opportunity through their zoning and

land use ordinances for regional commercial centers.

-6-
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LEONARD DOBiivS V. TOWNSHIP OF BEDMINSTER, DOCKET NO. L-125G2-8Q

FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFF
10

Plaintiff is the contract purchaser of a tract of land

consisting of approxiraately 200 acres located on River Road in

the defendant TOWNSHIP OF BEDMINSTER, which tract is located to 1 5

the immediate west of the junction of River Road and Routes Nos.

202-206 in said township. Defendant township is a municipal

corporation organized and existing under the laws of the State of

New Jersey and is a developing municipality within the meaning of

the decisional law of the State of New Jersey. . ^

Pursuant to an Order of the Superior Court of New Jersey,

Law Division, Somerset County, in the action bearing Docket Nos.

L-36896-7G P.W. and L-28061-71 P.W., entitled "AIlan-Deane

Corporation, et al. v. The Township of Bedminster, et-al.",

defendant township has recently undertaken to formulate and adopt

a revised zoning and land use ordinance, entitled "THE LAND

DEVELOPMENT ORDINANCE OF THE TOWNSHIP OF BEDMINSTER11 [hereinafter 4 Q

"zoning ordinance11] for the purported purpose of regulating and

limiting the use and development of land within its boundaries

43
and to effect certain rezoning of the lands consisting of the

so-called corridor of land to the immediate east of Routes Nos.

202-206 within the defendant township so as to provide for an 5Q

appropriate variety and choice of low and moderate income housing

as required by said Order of the Court.

As the result of the aforesaid rezoning and the increased
t

residential development to be permitted by it, the total population

160
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of defendant township will necessarily undergo an increase in the

immediate future. The area occupied by defendant township contains

a number of major arteries of traffic, including interstate and J

state highways, which not only will result in an increase in the

population of defendant township but also will significantly

affect the character, orientation and economic perspective of

defendant township.

The true developing corridor of land within the defendant 2(

township consists of the areas both to the east and west of Route

Nos, 202-206 and has been designated as such in the Somerset
2!

County Master Plan and the New York Regional Plan, and there is ******

evidence of a further developing corridor of land on both sides

of Interstate-78 both to the east and west of Interstate-287. Ĉ

The increased employment and economic growth which will result

from development of the aforesaid corridors must be responded to

by the defendant township by provision for increased services.

Plaintiff has requested that the defendant township give

consideration to the provision for a regional retail and commercial

development district or districts within said township, said

district or districts to be located in the area of the tract of ,.

land for which plaintiff is the contract purchaser, because such

land, by virtue of its proximity to the aforesaid major arteries

of traffic, is ideally situated above all other tracts within the

defendant township' for such uses. Defendant has failed to respond

in any manner to such request by plaintiff, has not rezoned the 55

tract of land for which plaintiff is*the contract purchaser and

has left said tract in a R-3 Residential zone. Further attempts
60
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by plaintiff to effect a rezoning of the tract of land in question

through resort to administrative remedies would be futile in

light of the opposition which defendant has made known to the 1

particular uses and zoning changes proposed by plaintiff.

The uses and zoning changes proposed by plaintiff as
1

aforesaid are designed to meet not only the current needs of

nearby areas in and about defendant township which have been

developed, but also the future needs of other nearby areas 20

within defendant township which will be developed pursuant to
the zoning ordinance adopted by defendant. The increase in

25
population caused by the development authorized by defendant am

township in its zoning ordinance and by the presence of the major

arteries of traffic described hereinabove will further result in 3C

a commensurate increase and expansion in the needs of such

population for ancillary uses and services such as those proposed

by plaintiff. The uses and zoning changes proposed by plaintiff

as aforesaid would be for the public benefit and would serve the

general welfare of the defendant township. 40

The zoning ordinance recently adopted by defendant township

fails to enact a comprehensive zoning scheme, as it rezones only
45

a small percentage of the total area of the defendant township,

and fails to provide for the variety of retail, commercial and

other uses which are necessary to serve the uses mandated by the 50

rezoning effected by defendant. Defendant township cannot jrely

upon the possible development of retail and commercial uses in

neighboring municipalities within its region as a purported

60
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.justification for its failure to provide for such uses in the

zoning ordinance adopted by it. Said zoning ordinance fails to

adequately fulfill the needs and requirements of the general X

welfare, and is arbitrary, capricious and unreasonable. - •

By virtue of its failure to adopt a comprehensive zoning :
• ; ] •

scheme, defendant has failed to plan and zone in a manner which

will promote the public health, safety, morals and general

welfare, as mandated by the. Municipal Land Use Law, N.J.S.A. 2%

40:55D-2(a).

Subsection B of the Land Use Plan contained in the master ;••••

plan adopted by defendant township states that it is the planning im

objective of said township: . "•

"***to contain business activities 3C
substantially within their
present boundaries***."

Said master plan recognizes various purported princi-.

pies with regard to business and commercial development, vfhich

principles are inconsistent with the requirements of the Munici-

pal Land Use Law: 4J

"1. Bedminster's business districts
are designed for neighborhood commer-
cial uses only — small retail and
service establishments designed to 4->
serve residents of the Township.

: "2. Strip commercial development
along major highways is hazardous
and results in the deterioration oE 50
surrounding areas. Provision for
roadside restaurants, stores and • . j

• . • facilities catering to transient "n ! i
trafiic...has been considered and I
found incompatible with the develop- . 35
ment philosophies of Bedminster'
Township and is specifically excluded

. ' • - by this Plan."

50
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Said master plan«£urther recommends, in contravention to the

requirements of the Municipal Land Use Law, the following

• ' • . • ' . . . • • • • ]

action to implement those and other related principles which are

intended to limit retail and commercial development:'

H;(a) Confining business activities 1
to the provision of retail goods
and personal services essential
to support nearby residential • -
facilities; and the exclusion of
any enterprises which export 2
product, services, or administra-
tion beyond the local residential
trading areas."

Section 405(A) of the zoning ordinance adopted by defendant 2

township, in applying the aforesaid principles by permitting

retail and service activities of only a local nature in districts
3

designated as Village Neighborhood districts (which districts

occupy only a small area within defendant township), also contra-

venes the requirements of the Municipal Land - Use-Law., 3!
• • • * »

~ > . • .

The master plan and zoning ordinance adopted by defendant

township have failed to ensure that land development within
4(

defendant township will not conflict with the development

and general welfare of neighboring municipalities, the county

within which defendant township is located, and the State ^5

as a whole, as mandated by the Municipal Land Use Law, N.J.S.A.

4Q:55D-2(d)-.

The master plan and zoning ordinance adopted by defendant

township have failed to provide sufficient space in appropriate

locations for a variety of, among other things, commercial

and retail districts in order to meet the needs of defendant's

present and prospective population, of the residents of the >n
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region in which defendant township is located, and of the

citizens of the State as a whole, as mandated by the Municipal

Land Use Law, N.J.S.A. 40:55D-2(g). I

The master plan and zoning ordinance adopted by defendant

township have failed to encourage the proper coordination of various

public and private activities and the efficient use of land, as

mandated by the Municipal Land Use Law, N.J.S.A. 40:55D-2(m).

The master plan and zoning ordinance adopted by defendant

township are, in other material respects, inconsistent with and

in violation of the provisions of the Municipal Land Use Law,

N.J.S.A. 40:55D-1 et .seg._ — ~

By seeking to contain business and commercial activi-

ties within their present territorial boundaries, the master

plan and zoning ordinance of the defendant township constitute

an illegal and improper zoning scheme. As the result of the v

foregoing deficiencies and shortcomings, the master plan and

zoning ordinance of the defendant township are inconsistent with

and contrary to the purposes and intent of the Municipal Land Use

Law, N.J.S.A. 40:55D-1 et seg. Also, as a result of the foregoing,

the master plan and zoning ordinance of the defendant township r̂

are inconsistent with and contrary to the purposes and intent of

the Master Plan of the County of Somerset.

As a developing municipality, defendant township has

the obligation not only to make possible an appropriate variety

and choice of housing, but also to make possible, within its 5;

boundaries, an adequate and broad variety of facilities which

would serve the needs of defendant's present and prospective
CO
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population and that of its immediate region. The zoning ordinance

adopted by defendant township fails to comply with the foregoing

obligation and isf as a result, invalid.

Under the provisions of the zoning ordinance adopted _

by defendant township, the tract of land for which plaintiff is

a contract purchaser is zoned exclusively for residential

purposes. Said tract lies in the immediate vicinity of major

traffic arteries and public thoroughfares, and its highest and n

best suited use is for regional retail and commercial purposes.

The present classification of plaintiff's property, prohibiting

2
its use for regional, retail and commercial purposes, is arbitrary

and unreasonable in that it bears no reasonable relation to the

public health, safety and welfare of the defendant township and 3

its inhabitants. For the foregoing reasons, said zoning ordinance,

as applied to plaintiff's property, constitutes an improper and

unlawful exercise of the police power delegated to the defendant

township, depriving plaintiff of his property without just

compensation or due process of law, and the said zoning ordinance 4

is unconstitutional, null and void.

The proximity of plaintiff's property to major traffic
4.

arteries and public thoroughfares renders it impossible to

utilize said property for residential purposes as said property

is presently zoned, because residential development near such "5i

traffic arteries and public thoroughfares is economically

impractical, especially given the lot area required by the

zoning ordinance adopted by defendant for the district in which

plaintiff's property'is located. Such residential development

60
— 7 —
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'is rendered further impracticable by virtue of the fact that soil

conditions an plaintiff's property would require either the use

of off-site sewerage treatment, which type of treatment is not

possible for the residential development which would be required

under the zoning ordinance adopted by defendant for the district

in which plaintiff's property is located. Such residential

development is rendered further impracticable by virtue of the

fact that soil conditions on plaintiff's property would require

either the use of off-site sowerage treatment, which type of

treatment is not possible for the residential development which

would be required under the present zoning of plaintiff's property

or economically impractical on-site sewerage disposal systems.

As a direct result/ the operation of a zoning ordinance adopted

by defendant has so restricted the use of plaintiff's property

and reduced its value so as to render said property unsuitable

for any economically beneficial purpose, which constitutes a de

facto confiscation of said property. For the foregoing reasons,

said zoning ordinance is unconstitutional, null and void in that

it deprives plaintiff of the lawful use of ills property without

just compensation or due process of lav;.
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FACTUAL AND LEGAL CONTENTIONS
OF

DEFENDANT
TOWNSHIP OF BEDMINSTER

The plaintiff, Leonard Dobbs, is a major developer of
shopping centers and regional commercial malls. He has developed,
inter alia, the Short Hills Mall in Essex County, New Jersey,
which is in the process of undergoing an expansion from a one
level open mall to a multi-level enclosed regional shopping mall.

The plaintiff Leonard Dobbs was an applicant to the
Bridgewater Redevelopment Authority to be the developer for the
regional shopping center and mall at the Bridgewater Commons,
located in the "Golden Triangle" in Bridgewater, New Jersey.
Plaintiff failed to got the requisite approvals to become the
developer. The development approval was in fact awarded to
Ernest Hahn, from California.

Frustrated in his attempts to become the developer at
Bridgewater Commons, plaintiff has embarked on a two-pronged
attack: First, defendant has sought to challenge the award of
the developer franchise by Bridgewater to Hahn by engaging in
and backing a series of lawsuits against the Bridgewater '
Redevelopment Authority. Defendant believes plaintiff may be
financing said lawsuits as well. Secondly, plaintiff has brought
this action in Bedminster Township with respect to land on which
he has an option and on which he seeks to have this Court order
Bedminster to allow plaintiff the regional shopping mall and
shopping center v/hich he was denied in Bridgewater.

Plaintiff has further attempted to sabotage the
development at Bridgewater Commons and the award of the,developer
franchise to Ilahn by informing the public and the relevant market
in which he operates (large commercial chain stores such as .
Sears, J,C. Penney, Lord & Taylor, Bloomingdale's, Bonwit Teller,
and other quality merchandisers) to the effect that plaintiff
will be the first developer to receive final approval for a
regional shopping mall in Somerset County. Defendant further
believes plaintiff has encouraged retailers not to proceed with
the development plans at the Bridgewater Commons in Bridgewater,
New Jersey.

Defendant contends that this action against Bedminster
Township is a fraud upon the courts and the citizens of the
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State of N^# Jersey, in that, its real purpose is to delay and
impede progress of the Bridgewater Commons regional shopping
mall development, by anyone other than the plaintiff, so that
plaintiff can undertake that development, when his suit in
Bedminster proves unsuccessful.

Plaintiff invokes- the Municipal Land Use Law and a
perversion of the Mt. Laurel doctrine to claim in effect that
every municipality has a duty to zone for a "fair share" of the
regional demand for commercial uses, and for regional shopping
centers in particular.

Specifically, plaintiff alleges in paragraph six of
the Second Count that the Bedminster land development regulations

" . . . have further failed to provide sufficient
space in appropriate locations for a variety of,
among other things, commercial and retail
districts in order to meet the needs of
defendant's present and prospective population, ^
of the residents of the region in which defendant
township is located, and of the citizens of the
State as a whole."

This language, taken as it is from the Mt. Laurel decision,
attempts to use a doctrine of constitutional law announced by
the New Jersey Supreme Court to aid citizens who need housing
to aid his quest for the developer's bonanza of a regional
shopping mall.

In fact, plaintiff's proposed development will
exacerbate the problem of balancing jobs and housing, since
plaintiff's development will create 3,000 additional primary
jobs without any provision for housing.

Defendant contends that plaintiff is wrong in the facts
and the law. Sound and generally accepted principles of land
use planning, the New Jersey Municipal Land Use Law and public
policy decisions by the State of New Jersey, the federal
government, and regi.onal planning bodies (such as the Tri-State
Regional Planning Commission, the Regional Planning Association,
The Somerset County Planning Board, the Governor's Cabinet
Development Committee, and others) all compel the following
conclusions:

(1) Planning and public policy, and this Court, should
not encourage further sprawl development by regional shopping
malls in the exurban areas because of the inherent energy
inefficiency of such sprawl development and because it violates
the urban imperative of encouraging commercial and retail use to
be developed in our already urbanized areas.
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( 2 W The scarcity of public funds for subsidies or
encouragement of further sprawl development in the ex-urban
areas mandates against encouragement, subsidy or approval of
further regional shopping malls in ex-urban areas in general,
and Somerset County in particular.

(3) That if any shopping mall should be built in
the ex-urban area of Somerset County, then the.location of
the Golden Triangle in Bridgewater, just 5 miles to the South, is
by far the best place for regional mall development such as
that proposed by the plaintiff. The Golden Triangle has been
targeted by Bridgewater authorities and the State of New
Jersey and by regional planning bodies as an appropriate center
for regional mall commercial development for at least 25 years,
and is particularly well-suited to that location because of
the congruence of Rte. 22, 1-287, US 202, US 206, other roads,
existing rail networks, and the existing development pattern
of industry and residences in Somerset County and the surrounding
area.

(4) The need for a regional shopping mall in Somerset
County is being met by the development of Bridgewater Commons
approximately 5 miles south of Bedminster. Bridgewater Commons
has received the approval of all State, county and local
authorities, including the Governor's Cabinet Development
Committee. The Governor's Committee not only approved the
Bridgewater Commons, but explicitly recommended that the Somerset
County Planning Board affirmatively discourage any other
municipalities in Somerset County from undertaking similar
developments. The Bridgewater Commons is expected to""~open in
19 83 and groundbreaking is expected in the Spring of 1981.

(5) Defendant contends that with the Bridgewater Commons
regional shopping mall progressing as planned, there will be no
need for, and indeed there will be a duplication of commercial
facilities by, plaintiff's proposed development in Bedminster
Township. See supra.

(6) Bedminster Township has made more than adequate
provision in—its Revised Land Development^Ordinance for retail
and other commercial services for the present and future
residents in Bedminster Township and the surrounding areas,
pursuant to the rezoning and replanning process ordered by
Judge Leahy in the Allan-Deane litigation and supervised by
the. court-ordered Planning Master, George Raymond, which
resulted in the present land development regulations now in
effect.

With respect to the property in Bedminster Township,
defendant contends that the land allegedly optioned by plaintiff

2.

3(

4C

45

50
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is zoned appropriately for residential uses and can be
economical^ developed with such zoning. The development of
plaintiff's property for R-3 residential use is fully consistent
with principles of sound planning and marketability.

Plaintiff's land is located close to the-flood plain
and water course of the North Branch of the Raritan River and
is particularly inappropriate for the proposed commercial
development because of ecological constraints and problems,
including water quality, non-point pollution, sedimentation and
erosion during construction and thereafter, and the like. The
zoning.of plaintiff's property for residential purposes on
large lots is necessary to protect the critical water resources
of the north branch of the Raritan River, which is a major
source of water for northern New Jersey.

Defendant contends that because of the transportation
problems, and specifically the lack of access ramps to the
interstate highways 1-80 and 1-2 87 in Bedminster Township,
and the traffic congestion problem currently existing and
arising in the future because of future development already ****-.
planned in the 202-206 Corridor in Bedminster Township,
plaintiff's optioned land is particularly inappropriate for
the proposed development.

Defendant contends that the Township of Bedminster has
a limited sewerage capacity both now and in the future, and
the development of future sewer facilities is limited by the
§201 Facilities Plan approved by the Somerset County Planning
Board under the applicable State and Federal Clean Wajter Acts.
Present sewerage capacity, and that which is planned for in
the future, is necessary to serve the residential development
and supporting commercial services necessary to carry out
Judge Leahy's orders and judgments in the Allan-Deane litigation,
and diversion of any part of the sewerage capacity to support
plaintiff's proposed development will operate to the detriment
of and render illusory the rezoning ordered by Judge Leahy.
Any attempt by plaintiff to build an advanced wastewater
treatment plant to discharge into the Raritan River will be
barred because the assimilative capacity of the stream will .
have been exceeded and the beneficial uses of the stream will
have been degraded and stressed, all in violation of applicable
New Jersey and Federal Clean Water Acts and water quality
legislation and regulations, by the present and proposed sewer
facilities in Bedminster, and by the other discharge above
and below Bedminster.

Plaintiff never brought his proposal to the governing
body of the Township of Bedminster, but instead waited for the
replannihg and rezoning process to end and commenced this
action. Plaintiff has been utilizing the pendency of the action
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to prepare his expert reports by which he will purport to justify
the rezonigg of his land for regional shopping mall development,
a process which is condemned by the letter and the spirit of the
Municipal Land Use Law and which has deprived the Township of
Bedminster, in which sole land use planning jurisdiction is
constitutionally vested by the New Jersey Constitution, from the
opportunity to exercise its jursidiction and power ov"er land use
planning. Plaintiff has therefore failed to exhaust his legisla-
tive and administrative remedies open to him, and plaintiff's
complaint should be dismissed.

In addition, defendant raises the following specific
defenses which as a matter of law, bar the plaintiff's claim:

Under the orders and judgments issued by the Superior
Court, Law Division, Somerset County, Judge B. Thomas Leahy,
in the matter of Allan-Deane Corporation v. Township of
Bedminster, supra, the Revised Land Development Ordinance enacted
by the Township was found to be fully consistent with the
requirements of all state and regional planning bodies, with
sound planning principles and with the constitutional requirements
outlined in Mt. Laurel and Oakwood at Madison; plaintiff's "™*
cases of action are, therefore, barred by the doctrines of res
judicata and collateral estoppel.

Plaintiff has failed to seek administrative relief
before any authorized body in Bedminster Township; this failure
to exhaust administrative remedies bars the present lawsuit.

Plaintiff has failed to file his lawsuit within 45 days
of the adoption of the Ordinance, as required by R.4T69-6 and
is therefore barred for being out of time.
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VOGEL AND CHAIT
A Professional Corporation
Maple Avenue at Miller Road
Morristown, New Jersey 07960
(201) 538-3800
Attorneys for: Applicants for

Intervention

LEONARD DOBBS,

Plaintiff

vs.

TOWNSHIP OF BEDMINSTER,
a Municipal Corporation,

• Defendant

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY

) DOCKET NO. L-12 502-80

CIVIL ACTION

ROBERT R. HENDERSON, DIANE M. )
HENDERSON,. ATTILIO PILLON and ) ORDER
HENRY E. ENGELBRECHT, )

Applicants for Intervention )

This matter having been opened to the Court on the

motion of Vogel and Chait, A Professional Corporation (Herbert

A. Vogel, Esq. appearing) Attorneys for the Applicants for

Intervention as defendants, Robert R. Henderson, Diane M.
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Henderson? Attilio Pi lion and Henry E. Engelbrecht, and Winne, ' .

Banta & Rizzi (Joseph L. Basralian, Esq., appearing) Attorneys

for plaintiff, Leonard Dobbs and McCarter & English (Alfred L.

Ferguson, Esq., appearing) Attorneys for the defendant, Township

of Bedminster, for an ORDER.accompanied by an Answer setting

forth the defenses of the applicants, and the Court having read

and considered the brief and affidavit of the applicants and the

brief of the plaintiff, and the Court having heard oral argument

from all counsel, and it,appearing to the Court that the appli-

cants, Robert R. Henderson, Diane M. Henderson and Henry E.

Engelbrecht should be permitted to intervene as defendants

pursuant to R. 4:33-1. and that applicant Attilio Pillon should

not be permitted to intervene for the reasons stated in the Court's

oral opinion, which is hereby incorporated by reference:

IT IS on thigpj^lay o f April, 19 81:

ORDERED that the applicants, Robert R. Henderson,

Diane M. Henderson and Henry E. Engelbrecht> be given leave to

intervene in this action, pursuant to R. 4:33-1 and to serve and

file an Answer upon the entry of this ORDER, with

like effect as if the applicants, Robert R. Henderson, Diane M.

Henderson and Henry E. Englebrecht had been named as original

party defendants.

•IT IS'FURTHER ORDERED that the application of

Attilio Pillon for intervention pursuant to either R. 4:33-1 or

R. 4:33-2 is hereby denied.

3C
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IT IS FURTHER ORDERED that the applicants shall not

be permitted any additional discovery other than the discovery

which the plaintiff and defendant are permitted to undertake.

MICHAEL R. IMBRIANI, .J.S.C
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