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Ber nards Sewerage Authority
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THE TOMNSHI P OF BERNARDS i n

the COUNTY OF SOMVERSET, a :
muni ci pal corporation of the
‘State of New Jersey, THE
TOMNNSH P COW TTEE OF THE
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Def endant s.

|, Marshall Frost,

Affidavit prepared by Kenneth J.

2. | am a professional
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Uy,
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AUGO 1984

Attorneys for Defendants/ The Township of Bernfiiffffi"p”g)}| g’\ﬂ AN
t he Townshi p of Bernards,

and The Townshi'p of

SUPERI OR COURT OF NEW JERSEY

LAW DI VI SI ON
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pl anner
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D PCERTI FI CATI ON OF

MARSHALL FROST

certify as follows:
1. This Certification is submitted in response to an

M zerny.

certified and licensed in

the State of New Jefsey and am a professional engineer |icensed
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in the State of New Jersey, an associate of the firm The RBA
Group which is an engineering, planning and architectural firm
| ocated at 60 WAshington Street, Morristown, New Jersey. Prior
to Septenber 1983, | was a principal in the firmof Frost
Associ ates, an engneering and planning consulting firm | ocated
in Chatham New Jersey.

3. Since 1976, | have performed consulting services for
the Townshi p of Bernards, Sonmerset County, New Jersey. These
services have included specific consulting services for various
site plan applications as well as design services for nunici pal
i mprovenents.

4. From t he period Oct ober 1977 to Cctober 1978 | served
as the acting Township Engineer during the period of tine the
muni ci pality was searching for a permanent Township Engi neer.

5. During the period 1978 through 1983 | served as the
Townshi p's Professional Planner

6. In 1979 | initiated work on the preparation of a
revised Land Devel opnent Ordi nance for Bernards Township
culmnating in the adoption of that ordinance in 1980.

7. In 1981 and 1982, after initial use of the ordi nance

'land review ng and approving site plans before the Planning Board

of Bernards Township, | prepared and initiated and was i nvol ved
in the adoption of various amendnments to the ordi nance dated My

13, 1982.




8. In the years 1980 through 1982 | prepared the current

Bernards Townshi p Master Pl an

EXPLANATI ON_OF ORDI NANCE

9. Based upon ny review of M. Mzerny's Affidavit as well
as the specific questions and comments raised within that |
Affidavit, | feel it would be of value to indicate the franmework
wi thin which the ordinance was devel oped.

10. Bernards Township throughout the 1970's was subject to
continuous litigation over zoning and |and use issues. Those
i ndi vidual court cases were nodified during the course of
pretri al discovery and in some cases after trial was underway to
reflect the changing requirenents of the New Jersey Suprene
Court. To a large degree, the various zoning cases were
resolved in 1979 and 1980. The cases were resolved either
through an out of court settlenment prior to a finding by the
court, an agreenént between the litigants after the court had
i ssued a finding, or through the renoval from the court system
of the cases after rezoning took place in 1980.

11. O particular interest in this particular case is the
litigation that took place regarding the lands currently owned
by the Hills Devel opnent Conpany (fornerly'the AIlen_Deane
Corporation). During the 1970's a conplaint was filed by the




Al | en Deane Corporation regarding the then existing zoning for
approximately 1050 acres located in the southwest of Bernards
Township. As this litigation was approaching trial, extensive
di scussi ons took place between rebresentatives of the Allen
Deane Corporation and the staff of Bernards Township. As a
result of these discussions, an agreenent was reached on a
technical |evel regarding a proposed rezoning of |arge sections
of the Township, including the |ands owned by Hills Devel opnment
Conpany. The elected officials of Bernards Township as well as
the officers of the Allen Deane Corporation agreed to enter into
a court order enbodying the basic principles of those

di scussions. This, in fact, occured in March of 1980.

12. The basic thrust of the changes enbodied in the 1980
Land Devel opnent Ordi nance of Bernards Township (as anmended in
1982) was a rezoning throughout nost of the undevel oped portions
of Bernards Township. The new zoning, along with the various
design requirenents contained in that Land Devel opnent
Ordi nance, were intended to satisfy the then judicia
requirenents referred to as the Madi son Townshi p deci sion.

13. The basis for changing the zoning in Bernards
Townshi p, fromthe historic process of establishihg a housi ng
type and constructing a zoning regulation or regulations to
i nsure the devel opnent of that housing type, to the density

zoning enbodied in the current Land Devel opnent Ordi nance, was a




series of investigations and studies undertaken by the Township
staff as the Townshi p proceeded through the various court cases
through the 1970's. In particular, the decision to change to a
density type of zoning where overall gross densities were
controll ed, as opposed to attenpting to control_the act ua
housi ng type, was based upon various econom ¢ studies conducted
for the Township and undertaken by the Township staff. It
became apparent to the Tomhship staff that |and val ues
throughout'the Township were dictated by the differences in
gross densities that were allowed under the previous ordinance
as well as by types of housing that could be constructed.
Dependi ng upon a devel oper's opinion of the then current housi ng
harket, | and val ues changed rapidly and reflected the
devel oper's opinion of the nost salable type of house or,
occasionally, a land owner's opinion that increased density
coul d be obtained through litigation. In the Township's
opi ni on, the val ue of the land should nore appropriately be
dictated by the natural constraints of the property and
limtations to the devel opnent resulting from other than
arbitrary zoning restrictions.

14. Coupled with the desire to try to place all |and
val ues on an equal footing, reflecting a constant |evel of
devel opment throughout the entire town, was fhe desire to have a

Devel opment O di nance ‘whi ch would allow the Township, through




the site plan review process/ to retain to the greatest extent
possi ble the existing natural features of the Township.

15. By 1980/ the undevel oped portions of the Township
exhibited, in a large nunber of areas, heavy vegetation and
noderate slopes. Additionally, many areas of the undevel oped
portion of the Tomméhip were traversed by water -courses which
fl ooded and could have an adverse inpact upon devel opnent.
Consequently, the Township felt it desirable to establish an
ordi nance whi ch provided significant désign flexibility so that
during the site plan review process the Planning Board could
eval uate the property and, to the nmaxi mum degree, allow the
devel oper to develop to the full capacity of his property (as
measured in total nunber bf dwelling units), at the sane tine
setting aside significant stands of existing vegetation,
all ow ng the developer to build on his property in areas which
were not characterized by noderate or excessive Slopes, and
allowing the devel oper to develop his property wthout
encroaching on flood prone and/or wetland areas.

16. The resulting zoning philosophy, the establishnment of
an overall density for a tract of land along with design
flexibility which would allow the devel oper to match his housing
product to the character of the land itself, results in
envi ronmental benefits to the Township while at the sane tine

providing a base land value through the undevel oped portions of
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the Township. Further, any difference in value of two pieces of
property of equal size would be a result of the natural
characteristics of the land as opposed to a value artificially

i nduced through the zoning process. Through this procedure the
Townshi p hoped that |and values would not inflate as rapidly (in
1982 there were over 4000 acres of vacant land within Bernards
Townshi p), and construction costs would be reduced resulting in
more affordable housing. Finally, the Township felt that the
.conbination of density zoning and the design flexibilities
contained within the ordi nance, when applied to a specific

par cel of | and, would allow the devel oper to nost appropriately
design for the market as opposed to artificially constructing a
product based upcn a zoning requirenent.

17. The underlying principle of the rezoning was the
establ i shnment of the overall densities t hr oughout vari ous zonec
in the Township. In general terns, those |lands w thin Bernards
Townshi p which were located in the |6MIgr0mﬁh districts based
upon an evaluation of the Tri-State Regional Guide Plan (the
sanme areas now shown as non-groﬁﬂh in the State Devel opnent
Gui de Pl an) were zoned at a density of 2 acres per unit. These
non- growt h ar eas were and are |ocated outside the sewer service
area for the then proposed expansion cf t he Bernards Tomméhip
Treatnent Plant. This |and, which had previously been zoned for

3 acre single famly detached houses on individual |ots, was




rezoned to allow for a variety of housing types, retaining an
overall gross density of 2 acres per unit but with no net
density regul ati ons.

18._ Additional ly/ a portion of the undevel oped |ands of
Bernards Township was l|located in the Raritan Basin and, based
upon representations of the Allen Deane Corporation that a sewer
system woul d be avail able, was zoned to a density of 2 units per
acre (as opposed to the then existing 3 acre.single famly
zoning). This area'again had little or no restriction on the
type of housing that coQId be constructed and had no net density
restrictions.

19. In effect, Bernards Township converted nore than half
of the total area of the town and nore than 80% of the
undevel oped area of the town fromhistoric single famly,

i ndividual lot zoning which allowed only single fam |y detached
houses as the principal use, to "density" zoning establishing a
gross density over the tract, at the same tinme providing for a
nunber of alternate housing types{ Whil e not all housing types
could be constructed in the non-growth érea (the portion of the
Township currently zoned with the density of 1 unit for 2
acres), single famly houses on lots of 20,000 square feet as
well as nulti-fam |y housing coul d be devel oped. I n that
portion of the Township within the Raritan River Basin an even

greater flexibility in housing type was provided.




20. Concurrent with the inclusion in the Land Devel opnent
Ordi nance of Bernards Townshi p of the above changes in zoning,
previ ous zoning changes resulting fromlitigation in the 1970's
were also to be included. This included the ability to develdp
al nost 3000 housing units in the |ands which were subject to
litigation in what is known as the Lorenc case. These | ands,
| ocated in the south central portion of the Township, had a
gross density of approximately 3.25 dwelling units per acre.
However, since approximtely 50% of the zone in question was
| ocated adjacent to the Passaic River and subject to flooding,
devel opnent on the portion of |and not subject to flooding would
have an.overall density of approximately 6 1/2 units per acre.

21. in addition to the overall density zoning est abl i shed
t hroughout the Township, and the inclusion of previous .zoning
establi shed through the litigation process, a series of changes
In various design requirenents were also incorporated in the'new
Land Devel opnment Ordi nance.

22. Because of the sweeping changes in the zoning as well
as the fragnented zoni ng ordi nance then in effect.as a result of
previous court decisions, it was determ ned by the Township that
it would be necessary to rewite the entire zoning and site plan
ordi nances into one single Land Devel opnent Oridnance. |

23. The process of developing a new Land Devel opnent

Ordi nance was a conplicated, frustrating, and at tines a




somewhat "tense" undertaking. The Township staff devel oped a
wor ki ng draft of the ordinance for review and di scussi on. In
order to insure that previous zoning and devel opnent regUIations
established in previous litigation would be adhered to, it was
necessary to provide draft copies of the ordinance to technica
representatives of the earlier litigants. In addition, Allen
Deane provi ded both planning and engi neering experts, as well as
personnel involved with the actual site planning process to
review and critique the draft ordinance. The process,IMMich was
originally envisioned to take approxinafely'GO days, took in the
nei ghbor hood of 4 nonths. Nunmerous neetings were held between
the technical representatives of the Township and’AIIen Deane
Corporation, as well as other neetings between technica
representatives of the Township and representatives of previous
litigants. It seens unlikely that any Land Devel opnent |

Ordi nance had nore professional planners and engi neers invol ved
in its devel opnent than the 1980 Bernards Township Land

Devel opnent C}dinance. In retrospect, the process was both
interesting and stinulating. At the time, it best would be
described as a controlled free-for-all with the various
professionals involved frequently disagreeing (it was not
uncommon to have di sagreenent bet ween the prof essi onal s
representating an individual client). The resulting ordinancé

was then brought before the Planning Board of Bernards Township
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and ultimately before the Township Conmttee for adoption. As a
general statenent, the ordinance that was produced through the
di scussions by the vérious techni cal experts was adopted

i ntact.

24. As indicated/ sone of the main participants in the
devel opnment of the ordinance were the technical experts provided
by the Allen Deane Corporation. The input provided by those
experts was both professional and constructive. It would be
unrealistic to assune that all of the interested parties-inithe
preparation of a docunment such as a Land EEVeIoannt Or di nance
woul d be fully satisfied. Nevertheless, in ny opinion, the
final document represented a consensus of opinion in npbst areas,
conprom se in sone areas and disagreenent in a limted nunber of
ar eas. In those areas mhere nei t her consensus nor conpron se
existed, in nmy opinion; the resulting docunent provided each of
t he varioué parties (both devel opers and the Township) with
I nstances where their desired position was included.

25. This is not intended to indicate that any professional
who took part in the process found all elenents of the Land
i Devel opnment Ordi nance satisfactory. Al of the professionals,
including nyself as a professional representative for Bernards
Townshi p, disagreed with the final wording in certain
I nstances. However, in nmy opinion, the final docunent treated

each of the interested parties in an equitable manner and, nost
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i mportantly in my opinion, nothing contained in the docunent
mould preclude a land owner from any reasonable use of his |and
to the extent set forth in the Township's zone pl an.

26. fn 1982 the Townshi p anmended the ordinance to correct
certain inconsistencies, errors and unclear wording which had
been pointed out by the Township staff and by experts for
vari ous developers in the course of working with the docunent.
Additionally, in at least one instance, the ordinance was found
to be inconsistent with the court ofder entered into by Bernards
Township and the Allen Deane Corporation. Because of this
i nconsi stency, a substantive change was nmade in the zonihg
relating to those lands l|located in the Passafc River Basin to
insure that the intended flexibility in design set forth in the
court order was reflected in the Township's ordinance. It is .
noteworthy that this om ssion was brought to the Township's
attention by the technical representatives of the Allen Deane
Corporation, and the technical staff of the Township then
_presented that information to both the Planning Board and the
Township Committee and the problemwas rectified with little or
no effort or dfscussion on the part of either Allen Deane or the
governi ng body.

27. In summary, the current Land Devel opment Ordi nance
whi ch was prepared originally in 1980 and anended in 1982 is a

direct result of prelimnary studies conducted by the Townshi p,
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| eading to the conclusion that a najor change in the type of
zoning within the Township was appropriate. This change, from
the standard approach of establishing a specific type of
residential housing unit and then zoning for that type of wunit,
to the approach contained within the ordi nance whereby an
overall density is established and a wide variety of housing
types is permtted, resulted in the resolution of a series of
court cases then involving the Tommship. Wth the establishnment
of the basic philosophy of the ordinance and the agreenment with
t hat phil osophy by various litigants, including the Allen Deane
Cbrporation,fa conplete.remxite of the Land Devel opnent
Crdinance for Bernards Township was undertaken with input from
the various parties, nost significantly the Al en Deane
Corporation. A large nunber of professionals in the engineering
and planning professions participated in the discussions that
led to the adopted ordinance in a form acceptable in virtually
all respects to those involved in the process.

28. In addition to a nunber of itens contained in the
ordi nance which could not be agreed to in total by the
professionals involved in the devel opnent of the ordinance,
there also exist a limted nunber of itens mhfch are "hol dovers"
from previous court cases and/or out_of court settlenents.
Taken in the total context of the ordinance, in ny opinion, they

have either no inpact or no significant inpact on the ability of
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lands to be devel oped under the regulations set forth in the
Land Devel opment Ordi nance.

29. Having provided a background and rationale for the
Land Devel opnent Ordi nance of Bernards Township, the points
raised in M. Mzerny's Affidavit will now be addressed. In ny
opinion, M. Mzerny's conclusion that the ordinance fails to
provide a realistic opportunity for |ower incone housing is

i ncorrect.

. ZONLNG

30. On pages 2 through 8 of M. Mzerny's Affidavit, he
summari zes the zoning districts within Bernards Tommship wher e
residential uses are permtted. Wiile the information presentied
is frequently correct, there are many instances of inaccuracies
of fact or interpretation as well as concl usions.

(A M. Mzerny, in his descripfion of the permtted
devel opnent for the various residential zone districts in
Bernards Townshi p, classifies various types of devel opnent using
the terns "by right zoning", "residential cluster devel opnent
option" and "planned residential option". The use of the term
"by right zoning" is msleading. Nbre.appropriately, the term
" backgr ound zone" may nore accurately define the structure of

the ordinance. In addition to the standard single famly
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det ached housing permtted on individual residential |ots, 8 Qf
the zones allow cluster devel opnent and 7 of the zones all ow
pl anned residential devel opnent. These options are Permtted
Uses. Wile the ability to use any of the options requires a
mnimum ot area in excess of that for a single famly lot/ the
result of the institution of that mninmumtract area is no
different than having a mninumlot area for a non-residentia
use. Shoul d the applicant not have the mnimmtract area
required for the options set forth in the ordi nance, the
applicant can either develop the property using standard single
fam |y housing on individual lots in accordance with the m nimum
ot areas set forth in the Land Developnent t)dinance or, in the
alternative, could apply for a variance before the appropriate
boafd. If the mninumtract area requirenment is conplied wth,
under the structure of the Bernards Township Land Devel opnent
Ordinance, the use is permtted. Further, because a great dea
of the lands within Bernards Townshi p exhibit noderate sl opes
and a significant degree of vegetation, the use of the options
is encouraged in order preserve and protect the environnental
characteristics of the property.

(B)(i) As regards page 5 of M. Mzerny's Affidavit,
Section C.3.d., it is true that there is a special restriction
agai nst public sewering of PRD—S devel opments. This restriction

reflects an in-depth analysis of the Bernards Townshi p expanded

-15-




sewer capacities, recently certified for operation, and the
projected demand for the portion of the Township within the
sewer service area. After lengthy study, and public debate,
Bernards Township received federal and state funds to expand the
treatment facility located in Bernards Township to a maxi num of
25 mllion gallons per day. This plant wll not have the
capacity to service total devel opnent within the Townshi p. In
recognition of this, Bernards Township received federal and
state nmonies in the formof "a bonus" to include in the design
of the plant sludge treatment facilities. This additiona
capability of the treatment plant was intended.to allow for the
treatment of septic wastes as it was recognized that a major
portion of Bernards Township would not be served by public
sewers in the future. Section 512. A of the Bernards Township
Land Devel opnent Ordi nance, On-Site Sanitary Sewer Systens,
states "Sewage disposal using septic systens shall be designed
in accordance with P.L. 199 and shall be approved by the
Bernards Township Health Oificer”. As such, the Land

Devel opnment Ordi nance recognizes that jurisdiction over approval
of on-site disposal in areas where public sewers are not

avail able rests with the Board of Health and not with the

Pl anni ng Boar d. Neverthelesé, the Planning Board in adopting
the 1982 Master Plan states (at page 75), "Historically, sewage

treatnment in these unsewered areas has been provided by
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i ndi vidual septic systens. Because of soils constraints,
percol ation is poor, and approvals for new septic systens have
been difficult to obtain. Frequently, soils conditions on
i ndividual lots are marginal at best, necessitating the
installation of expensive systenms and often resulting in
| ong-range heal th and mai ntenance problens. Because of the
overall soils limtations of the area and site-specific
difficulties in designing individual septic systenms, commoDn
septic fields, located in areas with the nost appropriate soils
conditions, are a desirable alternative to the individual
on-site septic system?™

(ii) The Master Plan goes on to say (also on
page 75), "Historically, governnment involvenment in sewage
treatment has been limted to public sewerage systens and public
treatnent plants. Recently, however, the concept of septic
managenent has received the support of the New Jersey Departnént
of Environnental Protection. To inplenment a septic nmanagenent
program a Septic Management District is established, and a
Iocallagency, usually a utilities authority, assumes the
responsibility as defined by the nunicipality for septic systens
within it. The.philosophy behind the programis that septic
systens are-a permanent part of .a nunicipal sewage disposal
system and that preventive naintehance and nonitoring of

i ndi vidual systenms is critical to prevent damage to the
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environnent and to protect the general health.of éll muni ci pal
residehts. It is recormended that Bernards Township establish a
septic managenent progranm particularly in areas where

i nnovative nmeans of on-site disposal are inplenmented."”

(iti) dearly, the Planning Board in devel opi ng
the Master Plan and the Land Devel opnent Ordi nance recogni zed
both the inability of the Townshi p's public sewer systemto
provi de sewage di sposal for the entire town, and at the sane
time the need to both approéch the problem of on-site sewage
di sposal in an innovative manner and provide a mechani sm for
. | ong-term mai nt enance of such on-site disposal system

(iv) On page 8 of M. M zerny!s Affidavit under
subsection H. 2.f., M. Mzerny indicates that the ability to
obtain a maxi numdensity of 2 dwelling units per acre is subject
to the ability of the applicant to provide sewer treatnent to
the project. Further, he indicates that the same restriction
does not apply to the "by right zoning" for single fanmly
detached housing. Further, M. Mzerny states that there is no
density option given for the eventuality that the applicant is
not able to provide sewers under the planned residential
devel opnent options contained within the ordi nance.

Technically/ M. Mzerny is correct in that a statenent relating
the ability to develop.to the maxi num al |l owabl e density, to the

ability to provide sewerage and/or sewer treatnment, should have
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been nade a general statenent as opposed to |ocated under t he

pl anned residential option. |In any case, the entire comment is
probably unnecessary since, without the ability to provide

sewer age, either through a sewage treatnent plant or by sone
formof septic, it is difficult to envision any practical use

' for the land. Coincidentally, it is the principal reason why no
density is given in the eventuality that sewerage cannot be
provi ded for the property.

(O On page 9 of M. Mzerny's Affidavit, he sets
forth various conclusions. Wth regard to those concl usions, |
feel that the follomﬁng comments are pertinent.

| (i) Conclusion #2 is that no density bonus for
| ow and noderate income housing has been provided. This is
clearly not the case since the rezoning that took place in 1980
was a revision to the entire Land Devel opnent Ordi nance and
provi ded significant .increases in density as neasured in
absolute units. For instance, under the previous (prior to
1980) Land Devel opnent Ordi nances in Bernards Townshi p, the
Hi Il s Devel opnent Conpany (then the All en-Deane Corporation) was
permtted to devel op approximately 350 single famly houses on
lots with a mninmumarea of 2 acres. Wth the institution of
the rezoning, the Hills Develobnent Corporation is allowed to
devel op an additional 875 housing units. Further, under the

zoning in place on the Hlls Devel opnent properties, little or
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no restriction now exists as to the type of housing unit or the
type of ownership that can be constructed. This increase of
approxinately 250% in the all owabl e devel opnent of the property
is clearly a "density bonus" for the tract of land, and was a
direct result of Allen Deane's |lawsuit which clained the need

for additional density to provide M. Laurel | housing.

(ii) M. Mzerny indicates that the zoning
di strict prohibits nobile hones. In ny opinioh, based upon a
t horough review of the ordinance as well as the intent of the
ordinance at the tinme it was drafted, the Bernards Township Land
Devel opnent. Ordi nance prohi bits devel opnment of a nobile hone
park. However, nothing in the ordi nance woul d preclude t he use
of a nobile home or nore apprbpriately a nodul ar home as an
integral part of the devel opnent of a housing unit when | ocated
permanently upon a foundation.

(iii) Contrary to M. M zerny's concl usion,
"multi-famly, the primary dwelling type practical for |ower
i ncone housing”, is permtted as a matter of right in a nunber
of zones. Assunming that the applicant nmeets a mninmumtract
area, nunerous zones within the nmunicipality permt nulti-famly
devel opment and, in fact, in conbination with the characteristic
of the land, multi-famly devel opnment nmay be the nost
appropriate type of construction on many.of the properties in

Ber nards Townshi p.
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_ (iv) (a) M. Mzerny's 5th conclusion clains
that the density of multi-famly for 9 units per acre is too |ow
to realistically construct |ower incone housing units. He then
goes on to state that nore realistic densities are 16 - 20 units
per acre for two story buildings and 20 - 25 units per acre for
three story buildings. It may be that M. M zerny has
msinterpreted the restriction set forth in the ordinance. On
page 200.6 of the ordinance, density is defined as "The total
nunber of dwelling units in a proposed devel opnent divided by
the total nunmber of acres of the tract of which the propOsed
devel opnent site is a part”. This definition is intended to
reflect the concept of gross density. The term "net density"” is
not used within the ordinance and, as such, no net density
l[imtations are established. This elimnation of the term "net
density" was a specffic deci sion reached in the devel opnment of
t he ordi nance since, in ny experience, | have never been able to
develop a definition of the term which was adequate from either
the applicant's or nmunicipality's point of view  Consequently,
the Bernards Township Ordinance deals only in the term "density"
and reflects the common definition of the term "gross density".
Since no net density is set forth in the requirenents, the
applicant has flexibility to cluster to a very high net density
under the requirenents of this ordinance. Consequently, the

“density for the nulti-famly devel opment area of 9 units per
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acre does not inpact upon whether or not |ower income housing
units can be realistically constructed.

(b) Further discussion of the 9 units per
acre gross density for the nulti-famly devel opment area under
the planned residential devel opnent option of the ordinance is
warranted. In reviewing the ordinance, definition of the terns
"single famly devel opment area"” and "nulti-fam |y devel opnent
area" should have been included, in light of the fact that
tables 403 and 404 set forth naxinun1densitfes (gross densities)
for both single famly and nulti-famly devel opnment areas.

VWile the definition of these two terns may have been obvi ous at
the time of -adoption, it is understandable that sone
nisconception as to the use of the terns may exist at this

time. Nevertheless, the intent of having the planned
residential devel opnment divided into two types of devel opnent
areas was to prevent a specific set of conditions from occurring
whi ch are probably renote. As indicated previously, these
nunbers do not control the net density, and further based upon
review of the ordinance, as well as know edge of devel opnents
that have taken place under the ordinance, do not provide a
mechani sm for a reduction in the total nunber of dwelling units

that can be constructed under the ordinance.

(c) The exception to this would be the

devel opnent of a relatively small tract of land for nulti-famly
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usage. In those cases, the densities established for the
various devel opment areas (either single famly or nmulti-famly)
reflect set back and buffer requirenents contained el sewhere in
the ordinance and are intended to provide a reasonable guide to
a potential applicant or purchaser of property as to the total
amount of dwelling units that could be constructed. In this
manner, it would not be necessary for a prospective purchaser of
property or a prospective applicant to go through the entire
site-plan process to determ ne the inpacts of set backs, design
requirenents for site inprovenments and buffers.

(v) (a) In item#6, M. Mzerny indicates that
the mnimum lot size for a single famly detached housing is
7000 square feet (the cbrrect figure is 7500 square feet) and
for duplexes and twins is 6000 square feet. M. Mzerny then
indicates that "3200 S.F. lot or less could be used". The
square footage is set forth for single famly detached and/or
dupl ex or twns included in the ordinance to. provide "an
appropriate variety of housing types". Further, since the zones
where these types of developnent are pernmitted are controlled by
gross density over the entire'tract, | and cost per buil dabl e
unit is the critical factor, and the land cost per square foot
is not a contributing factor as to the type of devel opnent that
woul d be constructed. Consequently, to nmake the conment that

the lots are too large wi thout defining what they are too |arge
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for seenms inappropriate. If M. Mzerny is indicating that he
feels that single famly houses on 7000 square foot |lots are too
| arge to provide housing for |ow incone residences, | would
agree. This is not because of the square footage of the |ot,
but, in ny opinion, it is bebause it is unrealistic to assune
that a single famly detached house with any reasonable |ot area
woul d be constructed by a devel oper for subsidized housing
pur poses. The sane conmment would hold true for twi n or duplex
houses constructed under this section of the ordinance.
However, the Township in preparing the ordinance felt that the
institution of the smaller lot sizes (well bel ow the m ni num | ot
size el sewhere required in the town) would encourage housing
type not normally found in Bernards Township which could be
constructed at a nore "affordable price".

(b) M. M zerny's remaining coment that a
"3200 s[quare] f[eet] lot or less could be used" presumably
relates to a maximum | ot area that could be associated with a
single famly or a twn or duplex honme in order to provide that
housi ng type for |ow and noderate incone famlies (in other
words to subsidize the housing units). Again, it is ny opinion
that it is unrealistic tb provi de |ow or noderate inconme housing
(wWith the necessary subsidies) using single famly or twns
(dupl exes). Nevertheless, if a devel oper wi shed to provide that

type of housing, it can be acconplished under the Bernards
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Townshi p Ordi nance wi thout any restriction on the anount of

square footage on the | and.

(c) M. Mzerny is incorrect/ however, in
his conclusion that the mninmum lot size in Bernards Township is
7000 (or even 7500) square feet. In fact, in the PRD-4 option
(planned village devel opnent) which is permtted in the R-8 zone
(which conprises a major portion of Hills Devel opment's
property), in that portion of the tract designated as a

multi-famly devel opnent area, the ordinance states (section

403. H. 5. b[ 6] ),

"Furthernore, single famly detached, twn
and dupl ex houses located in the
multi-famly devel opnent area may be
constructed on invdividual lots and sold
separately. There shall be no m ninmum | ot
area requirenent for said lots, provided
that the distance between buil dings and the
setbacks from private and public streets are
in accordance with the standards set forth
in section 605.H and |I. Additionally,
there shall be no mninmum ot area
requirenents for nulti-famly units
constructed on individual lots and sold
separately.”

VWile this provision is not included in all of the PRD
devel opment zones of the Township, it is included in a zone that
will allow for the construction of over 1200 units, including
over 1000 units on |ands omhed by Hills Devel opnent.

(d) This provision was briginally not

included in the ordinance adopted in 1980 and, as pointed out by
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the technical representatives of Hills Devel opment, its absence
was not in accordance with the agreed upon conditions of the
ordinance at the tine that both parties entered into the court
order. Consequently, in 1982 Bernards Townshi p anended the

ordi nance and included this change. Wth the inclusion of this
provision, in nmy opinion, the total devel opnent potential of the
R-8 zone could be constructed in the nulti-famly devel opnent
area and sold on lots with no size or area restrictions

what soever.

(e) Wiile the R 8 zone is the only zone in
whi ch individual dwelling units, regardless of type, could be
constructed under the PRD-4 option on lots with no m nimum
requi rement, the provisions in the PRD-3 option (permtted in
the R3 zone) are simlar in result, and diffef only from a
t echni cal standpoint. Section 403.H.l1.a, "Pernitted Uses",
al l ows under item (2), "Single-Famly detached houses not on
i ndividual lots in the Single-Famly and Miulti-Famly
Dévelopnent Areas of the PRD-3 and PRD-4 only". |In other words,
while extrenely small "lots" are not allowed in the single
famly devel opnent area of the R 8 zone or in either the single
famly or nulti;fanily devel opment areas of the R 3 zone, single
famly housing is allowed in the single famly afea and any housi ncj
type is allowed in the multi-fam|ly areas w thout an individual

lot. This would allow for the construction of a single famly
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det ached condom nium without a transfer of title to the

.individual owners of the property on which the units are

| ocated. Consequently, in ny opinion, the conclusion that

m ninum lots sizes of 7500 square feet for single famly houses
and 6000 square feet for duplexes and twins is too large is
totally irrelevant, since approxinmately 1200 housing units can
be constructed in Bernards Township on lots of any size (R8
zone) and an additional 2000 housing units can be constructed in
Bernards Township (R 3 zone) wthout any |ot designation

what soever .

(vi) In #7 M. Mzerny refers to the gross
density over the entire tract which establishes the total nunber
of housing units that can be devel oped. Since the type of
construction affects the final cost of the housing, and since
there are few if any restrictions whi ch dictate the type of
construction to be devel oped, the statenent that "these
densities are too low to realistically provide an opportunity
for lower income housing” is inappropriate.

(vii) M. Mzerny indicates that the PRD-1

‘devel opnent option permits a maxi mum density of 6 dwelling units

per acre (gross density) and there is a limt of 600 dwelling
units to be constructed under this option throughout the
Townshi p. These statements are correct and, furthernmore, all

600 units have been approved by the Planning Board and with the
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exception of one project containing the last 64 units under this
option, all projects.are under construction. The units

devel oped under this option have resulted in a broad range of
sale prices. While a nunber of the units have had prices in
excess of $200, 000, one project has included units that wll

sell for less than $90, 000.

(viii) In item#10, M. Mzerny indicates that
there is no requirenment for |ow incone hdusing in the PRD 2
zone, and that the density was the result of litigation and
settlenment. Both statenments are correct. However, there is
nothing in the ordinance that would preclude the construction of
| ow i ncome housing in the PRD 2 developnent ar eas.

(1x) .It is assuned that in item #10 M. M zerny
is referring to the PRD-4 devel opnent option permtted in the
R-8 zone. M. Mzerny is correct that the gross density is 2
dwel ling units per acre and sewer service is required. A
majority of this zone is owned by the Hills Devel opnment
Conpany. Under the prior zoning, the Hlls Devel opnent Conpany
land had a permtted use of 167 units of single famly detached
houses on lots that could be constructed to a minimm of 2 acres
in size. Under the zoning that was adopted and is reflected in
the current Land Devel opment Ordi nance, the Hills Devel opnent
Conpany can construct 1001 dwelling units, for a "bonus" of 834

units, and a broad variety of housing types are possible
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dependi ng upon the narket the devel oper wi shes to provide
housing for (including low and noderate inconme famlies). \Wile
t he ordi nance does require sewer servide/ it is difficult to
envision how this will require an additional cost burden to the
applicant and it clearly will reduce costs to the occupants of
the buildings. As indicated, a majority of the land |ocated

within this zone is owned by the Hills Devel opment Conpany. The

Hills Devel opnment Conpany, through the establishnent of a

sepafate corporation, has constructed a sewer treatnent plant to
service their property (located in both Bedm nster and Bernards
Townshi p). Wthout discussing the potential cost involvéd in
providing on-site sanitary facilities, the ability to connect
the R 8 zone to the sewer treatnment facility (already
constructed) will allow for a reduction in the allocated cost of
the construction of that facility fdr the housing units in
Bedni nster (and those in Bernards). Further, the increased
usage brought about by connecting the housing in Bernards
Township to the treatnent plant already constructed in
Bedm nster would bring about econonmy in scale and therefore
reduce the operating cost associated with each dwelling unit.

(X) M. Mzerny's conclusion that "in ny opinion
Bernards [Tlownship is not affirmatively providing a realistic
opportunity for the construction of |ower inconme housing"” is

simply wrong. . Bernards Township provides the opportunity for
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the construction of |ower income housing and, in fact, has
significantly increased the nunber of housing units that can be
devel oped on any particular tract of land. As indicéted
previously, in the case of Hills Devel opnent, the total increase
over their tract of |and has been 926 dwelling units or

approxi mately 260% \Wen the land in the R 8 zone is considered
al one, the total increase has been 834 for a total increase of
approxi mately 500% This "bonus" coupled with the flexibility
for housing types established in the ordinance certainly

provi des a "realistic opportunity for the construction of [|ower

i ncome. housing", and represents an affirmative step on the part

of the Tdmmship.

| 1. COST GENERATI VE STANDARDS.

31. M. Mzerny, starting on page 10 through page 13, sets
forth various areas which, in his opinion, result in unnecessary
cost generative requirenents. On page 10, M. M zerny indicates
that he has presented certain specific provisions of the
ordi nance indicating that they are "(a) In conflict wth the
Muni ci pal Land Use Law; (b) Are vague and thus subject to
multiple interpretation; (c) Are too discretionary; (d) Are
excessive in that they make the appliéant go beyond that which

IS necessary to protect the public health and safety". As a

-30-




prof essi onal responsible for the devel opnent of the ordi nance, |
offer the follow ng:

(A | amnot of the opinion that the Bernards
Townshi p Land Devel opnent Ordinance is inconsistent with the
Muni ci pal Land Use Law and further, if such inconsistencies do
exist, they are only in areas where an attenpt was nmade to
provide for greater flexibility in design and/or a
sinplificatién of the application and approval process.

(B If, in fact, there are areas of the ordi nance
whi ch are vague and subject to nultiple interpretation and/or
I nconsi stenci es exist, such areas were not intended and are
subject to correction. |In any case, they are not cost
generative.

(O There are nUnerous areas where the ordinance'is
di scretionary. In nost cases, that discretion lies with the
applicant. The ordinance was intended to provide the applicant
with the greatest degree of-flexibility in the design of the
property as the nunicipality felt was practical. Additionally,
there may be certain areas of the ordinance where discretion
lies wth the Planning Board. |In those instances, it is ny
opinion that to introduce greater specificity would have
resulted in a severe restriction on the design potential of the
project and, therefore, would not be in the best interest of

either the Township . or the applicant.

-31-




(D The Land Devel opment Ordi nance must provide the
framework within which all applicants for various permtted uses
and magni tudes of devel opnent nust be processed. Taken in the
context of the nultitude of the types of devel opnents that can
occur, as mell'as the levels of sophistication of the
applicants, along wth past éxperiences'mﬂthin t he Townshi p,
requi rements which nay seem excessive on the surface have been
found necessary in order to structure applications that cone
before the nunicipality so that they nmay be processed as quickly
as possible in a consistent manner. In ny opinion, itens which
may, on the surface, seemexcessive are, in fact, basic
requi rements for good design practices and do not generate
excessi ve costs.

(E) The first specific itemnmentioned by M. M zerny
on page 10 refers to section 510.A 1.a. and addresses off-street
parking requirements. In addition to the design of housing
projects, and the review of housing projects for nmunicipalities,
| have been actively involved in the nanagenent of nulti-faﬁily
condom ni um projects. Historically, with the exception of |
housi ng projects which specifically Iimt the occupants to
either a single residence per unit or to housing for the
el derly, experience has indicated that those projects which
provide less than 2.5 spaces for a two bedroom unit have

I nadequat e par ki ng. In addition to public safety problens
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brought about by the inappropriate nunber of parking spaces,
this has resulted in excessive cost for those associations in an
attenpt to remedy the situation. The provision for the

addi tional half space per unit (over M. M zerny's requirenent)
is a mnimmfirst-time cost to the project. Wen conpared with
the cost associated with adding additional spaces after the

proj ect has been conpleted, this cost is negligible. Since the
Ber nards Townshi p Land Devel opnent Ordi nance provides a nunber

of mechanisnms to satisfy the parking requirenment, they should
not, through the use of proper design techniques, result in an
unrealistic inpact on the ability to enploy cluster

devel opnent.

(FF M. Mzerny indicates that section 512.C. is cost
generative. First, section 512.C. was intended to provide a
devel oper with a nechanismto proceed with construction prior to
any expansion of the Township semagé treatment facilities. In
prior applications before the Township, as well és Wi th
testinmony before the courts, devel opers have indicated the need
to provide for tenporary sewage facilities so they could proceed
with the devel opment (an alternative to the carrying charges
that would occur while waiting for public sewers).

Consequently, the Township put this section in its ordi nance at
the direction of . the court. However, the entire question is

noot. Between the time that the ordinance was initially
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prepared and the current date, the Bernards Township Sewerage
Aut hority has received the necessary state ahd federal funding
to bring about an enlargement of the sewage facility. This
treatnment facility is of adequate size to service the entire
sewer .service area. Based upon studies conducted for the New
Jersey Departnment of Environnental Protection and the federa
Environnental Protection Agency, the discharge of effluent into
the Dead River is, with the current expansion, at its maxi mum
al l owabl e levels and no further discharge will be all owed.
Consequently, since adequate capacity is available for al
proposed devel opnment within the sewer serVice area and, since
the various docunents prepared will not permt additiona
di scharge, the entire section could be appropriately renoved.
(G In nUnber 3 contained on page 11 of M. M zerny's
Affidavit he criticizes the setback requirenments set forth on
table 504. Conparable requirenments are set forth in table 503
for lots under the cluster devel opnent option and in .table 505
for twin and dupl ex devel opnment in the PRD-1, PRD-2 and PRD-3
areas. The intent in the devel opnent of these three tables was
to provide for flexibility by the devel oper in establishing
i ndi vidual lots for the construction of single famly houses or
twin or duplex homes. Further, the intent of the entire
ordinance is not to dictate a standard lot size throughout the

project but to allow the developer to have the lot area reflect
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the topography in the overall devel opnent plan. Consequent |y,
it was felt inappropriate to establish rigid mnirauns for the
vari ous set back and yard requirenents. An attenpt was nmade to
establ i sh di mensi onal requifenents that reflected the type of
ot associated with a particular type of devel opnent.
Admittedly, the use of these tables has resulted in sonme
confusi on by developers and it has been necessary for the
technical staff of the Township to explain and/or correct their
use. However, the one area that has succeeded has been the
introduction of flexibility in the design process. \Wile the
lot width and the front yard set back are discretionary, the
discretion lies with the devel oper and not with the Township.

At the sane tinme, tables 503, 504 and 505 have successfully
elimnated rigid nunerical standards to be applied in a
"cookie-cutter” fashion throughout a devel opnment. Consequently,
while the method of establishing dinmensional requirements for an
I ndi vidual lot may |eave sonmething to be desired, the benefits
resulting fromthis approach appear to outwei gh any possible

confusion in the manner of presentation.

(H Initem4 on page 11, N&.. M zerny reaches the
conclusion that it "may" be necessary to increase the height in
order to achieve econdnical construction of |ower cost housing.
Frankly, there are instances where this has, in fact, been

denmonstrated and in those instances, the Township has all owed
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the building to exceed two and half stories. This has occurred
where the topography of the ground is sufficient to allow for
the construction of a down hill, lower unit maxim zing the use
of the building footprint. Exanpl es where the Planning Board
has approved, as a matter of course, this type bf desi gn incl ude
the Spring R dge project which will ultimately incorporate in
excess of 1200 units, and the Countryside devel opment under.the
PRD-1 option which will ultimately include 150 units. In both
cases, the natural terrain of the land was conducive to the
construction of 3 stories of dwelling units on the down hil

side and in both cases the Planning Board approved such design.

Consequently, | would agree that in certain instances it "may
be" necessary to increase the height. However, this is not the
case in all instances and the ordinance and its application by

t he Townshi p have adequately'addressed the situations in those
i nstances where it "may be" necessary to inprove the econom cs
of the project.

(1) In item#5 on page 12, M. M zerny addresses
section 605.B. requiring ah increase in the -buffer next to
existing single detached lots. This reflects the fact that on
snailer single famly lots there is less spatial separation
bet ween the existing structure and the proposed devel opnment than
on larger lots and consequently it is necessary to increase the

buffer. Since this situation occurs only in certain linited
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i nst ances, t he I npact on devel opnent of the project is mninmal.
Further, given the flexibility in housing types it is difficult
to see how this could have any significant inpact on the gross
density and clearly would not inpact net densities.

(J) In item #6 on page 12, M. M zerny indicates that
the requirenent set forth in section 605.K. I. for a "conpatible
architectural theme with variations in design to provide
attractiveness to the developnent” is highly subjective. |
woul d have to agree. Nevertheless, | cbnsider this to be a
reasonabl e planning requirenment, and because no particul ar type
of design is required, 1| cannot envision how this would resu!t
in higher unit costs or inpact the ability. of the devel oper to
devel op his property to the Iinité set forth Wi t hin t he
or di nance.

(K (i) In item#7 on page 12, M. M zerny addresses
section 605.K. 2. that requires a set back of nmulti-famly |
housi ng units of 150 feet fronieither a zone boundary or an
existing single famly dwelling. He states that this precludes
the possibility of infill nulti-famly dwellings on smal
sites. He is correct. This was one of the intents of
establishing a set back of that nmagnitude, and since Bernards
Townshi p has the potential for over 7000 nulti-famly dwelling
units, it is not a flaw in the zone plan. The inability to

develop nmulti-famly housing on infill properties does not seem
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critical at this tine. Further, it is unlikely that such
infill housing would adequately address either affordable or

| ower incone housing units. Regarding the statement that it
severely limts the diversity on Iargerlsites, it is difficult
to envision a_situatioh where this would occur, since with few
exceptions, the majority of the large sites available for

devel opnent in Bernards Township are in zones which allow al nost
conplete flexibility in housing types, and since there is no
specific restriction on net density. It appears inprobable that
this restriction will result in an inpact on either the anount
of devel opnment or the type of devel opnent which occurs.

(ii) The reason for the 150 foot set back is
wort h di scussi ng. Multi-famly units are usually constructed as
part of a building which may be significantly larger in scale
than single famly housing. Consequently, to reduce the
apparent scale of the building when viewed from an existing
single famly lot or froman area not in a zone which will allow
inulti-fam'ly devel opnment, the normal procedure moufd be to nove
the building containing the multi-famly units further amay from
the single famly structure. The alternative approach woul d be
to require nulti-famly units to be constructed wi t hin buil di ngs
of very limted magnitude at a closer distance to the property
line of an existing single famly house or zone boundary. In ny

|opinion, the latter approach would be nore restrictive.. Since
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the zoning associated with this requirenment provides for
multi-famly housing with extensive design flexibility, it wll
not limt net densities. The régulations wer e devel oped to
provide the greatest possible practical separation of different
housi ng types and housing scales for the protection of existing
single famly residences, while at the sane tinme insuring that
t he devel oper would be allowed to develop his property to the
maxi mum set forth in the Qrdinance.

(ii1) Based upon the above di scussion and taken
in the context of the entire ordinance, it does not appear
probabl e that this set back requirenment could in any vay
preclude the opportunity to develop |ower inconme housing.

(L) (i) In item #8 on page 12, M. Mzerny indicates
that section 605.D. limts the nunber of dwelling units to 8
units per buil ding. Furt her he indicateé that this reduces the
opportunity for |ower inconme housing since nore econonmically
feasible fornms of nulti-famly construction "coul d" éontain 16 -
24 units per building. First, the section indicating the
maxi mum nunber of units per building, like all of the
habove-described provi sions nunbered in the 600's, is contained
in Article 600, Desi gn Standards, of the Land Devel opnent
Ordi nance. Section 601 sets forth the purpose of this portion
of the ordinance. As set forth in the opening sentences of

{paragraph A., it states
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As

"the design standards described in this

Article represent the Township's

requi renents for the various itens |isted.
It is recognized that no one set of design

st andards can be all-enconpassing, or
antici pate each and every type of

devel opnent. Consequently, the standards

descri bed herein are to be used as

benchmar ks for inprovenent design and as
criteria for evaluating design. However,
these standards are not to be construed to
limt or restrict the design of a project.
The applicant may request that the standards

to be enployed be nodified. To gain
approval of such a nodification in the
standards to be enpl oyed the applicant
shoul d denonstrate to the Board that:

1. The resulting change will satisfy the

intent of the standard.

2. The resulting change will be designed in

accordance wi th acceptabl e engineering
and/ or architectural practices.

3. The resulting change will not have an

adverse inpact on the Township or the
surroundi ng area.

4. The resulting change will not reduce the
useful life of the inprovenent.
5. The resulting change will not increase

the -cost of mmi ntenance."

indicated in the purpose, clearly the ordi nance was draf t ed

recogni zing variations fromthe standards were anticipated. One

of

of dwelling units per building.

the areas where variations have been granted is in the nunber

"been common practice, where topography dictates that it is

As indicated previously,

it has

appropriate, that three stories of dwelling units have received
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approval. At the sane time, in each case that this nodification
has been all owed, the total nunber of units constructed within
the buil ding has been increased in excess of the standard of 8.

(ii) The intent of the standard is to decrease
the magnitude of the total building within which the units are
cont ai ned. Since it is probable that |ower incone units would
be smaller in size, it should be possible to denonstrate that
t he nunber of units can be increased w thout increasing the
total magnitude of the building itself. Consequently, various
requirenments set forth in the purpose for granting of such a
change wul d be satisfied. |

(iii) In a specific instance, in which | was
i nvol ved, where another applicant had originally requested that
t he maxi mum nunber of units be increased from a maxi num of 10
(rmaking use of the lower side for living units) to a maxi num of
24, it was found that -the cost saving per unit was in the
magni tude of only $300. O course, the amount of such savings
will vary fromproject to project, and rmay be nore, |ess, or no
savings at all. It, therefore, seens appropriate that the
Township consider relief of this particular design standard on a
IprojeCt-by-project basis and, if the appropriate information is
provided to the Township, allow for an .increase in the scale of
' the project of the buildings over that normally associated with

y the existing devel opnent throughout the Townshi p.
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(M (i) Initem#9, M. Mzerny refers to section
607.E., stating that this section "requires that granite block
curbing be provided along all streets". He failed to indicate,
however, that the follow ng paragraph states:

"An alternate form of curbing nmay be
approved by the Board if the applicant can
denmonstrate to the Board's satisfaction that
a substantial cost savings will result and
that no loss in the useful life of the
curbing and no increase in the maintenance
costs will occur. On private streets, the
Board may wai ve the requirenents for curbing
if the applicant can denonstrate that no
adverse inpact wll occur to the pavenent,
that drainage will not be inpaired, and that
the drainage system and facilities can be
easily maintained."

(ii) The next paragraph goes on to state:

. "On Township streets other than m nor
streets and on private streets, the Board
may wai ve the requirenents for curbing if
the street is specifically designed for
construction without curbing, if drainage
will not be inpaired, if there wll be no
adverse inpact to the pavenent, if the
-dr ai nage system can easily be maintained,
and if it can be shown that any increased
cost in maintenance will be offset by the
overall inprovenent in road design."

The renmainder of this section goes on to provide design
requirements for both Belgian block and concrete curb.

(iti) The intent of this entire article (Article
600), as well as this section, is to provide the applicant with

as nuch flexibility as possible while maintaining reasonable
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design standards. In fact, this particular plaintiff has
appeared before the Board and obtained a waiver in the use of
curbing on a residential street.

(iv) In the design of streets, drainage is one
of the nost inportant considerations which nust be addressed.
Curbing is an integral part of one nmethod of providing
drai nage. Curbing can be denonstrated to be a nethod for
reduci ng | ong-term nai ntenance costs associated with both the
street pavenent as well as the drainage facilities.

(v) As regards construction costs, the Township
has, in the past, advertised road construction projects with
concrete curbing specified as an alternate to the granife bl ock
curbing. In those instances, the unit price per l|inear foot for
concrete curbing was equal to or greater than that for granite
bl ock curbi ng. In past applications, applicants have indicated
a desire to replace the granite block curbing with concrete
curbing to reduce its overall construction cost. In those
i nstances, the Township has pointed out to the applicant the
information relating to the relative costs of the tw types of
curbing, and after investigating the situation the applicant has
dropped his request. Consequently, the statenent that the
granite block curbing is nore expensive than concrete curbing
has not, in the past, in Bernards Townshi p, been correct.

Nevert hel ess, the ordi nance does nmke provision for providing
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concrete curbing if it is denonstrated that it is a cheaper form
of curbing.

(vi) M. Mzerny indicates that "it has |ong
been recognized that curbing in general, and granite block
curbing in particular, add to site inprovenent costs". This
statenent is not necessarily correct and depends to a |arge
extent on the topography of the terrain where the design occurs
and on the drainage problens, that will be encountered. Further
there are many professionals in the design field who do not
agree with the statement under any circunstances. |In fact,
dependi ng upon the type of construction, it is possible that the
cost of construction of a road system (including the necessary
drainage to service that road system) may be significantly
greater if curbing and contained drainage are not provided, and
that may result in significant destruction of existing
vegetation outside the limts of the roadway proper. Furt her,
experience indicates that road systens constructed w thout
curbi ng and contai ned drai nage exhibit higher than nornal
mai nt enance costs. Depending upon the type of design,
construction methods and materials, it is entirely possible, if
not probable, that the |ong-term mai nt enance cost associ ated
with the construction of roads w thout curbing when coupled wth
the original inprovenent costs may be significantly greater than

the combination of constructi on and mai nt enance costs associ at ed
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with curbed roadways. This becomes particularly inportant when
dealing with Iower inconme housing units where the operating and
mai nt enance costs of the project could have a significant inpact
upon the ability of the occupant to afford the unit.

(N (i) In item #10 contai ned on page 13, M.
M zerny indicates that he is not satisfied with the ability to
wai ve itenms contained in Article 600. He clains that the waiver
process "conplicates the adm nistration and hearing of the
application". In nmy opinion, this is not the case. Section
303.F. setting forth the requirenment of -public notice does not
require notice of a hearing upon proposed nodifications from
Article 600. Further, the required information is not extensive
and for the nost part does not necessitate a. fornal
presentation. Further, because of the adm nistrative
procedures, it is frequently possible to address these questions
early in the design of the project.

.(ii) Initem (b), M. Mzerny states "The.

| anguage of the proofs is discretionary for exanple: 'the change
will satisfy the intent of the standard!, 'wll not have an
adverse inpact!, 'will not reduce the useful life'". Wile M.
M zerny is right in the fact that there is dispretion on the
part of the Board in evaluating the proofs presented by the
appl i cant, thaf di scretion is intentional. |If specific

quantitative standards are given, a request nmay be denied when
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the Board is of the opinion that it should be granted. However,
when taken in the context as a whole, it is frequently simple to

prove that the intent of the standards has been satisfied, that

there wll be no adverse inpact and that the useful life (an
itemwhich is frequently docunented in publications) wll not be
reduced.

(iti) Wth regard to M. Mzerny's item (c),
"Regardl ess of what proofs are submitted the board does not have
to grant the waiver"”, M. Mzerny wholly ignores the overriding
| egal obligation upon the Board not te act in an arbitrary or
capricious fashion.
(0) (i) Initem#11, M. M zerny I ndi cates that

section 708 contains requirenents for prelimnary plats and
pl ans whi ch are excessive when conpared with the term nol ogy of
the Land Use Law, which says "tentative form for discussion
pur poses'. The requirements are, in ny opfnion, justified, and
further the ordi nance provides a nmechanism at the applicant's
option, to deal on a nore tentative basis.

| (ii) The Land Use Law, and experience in
applying it to specific applications both in Bernards Township
and el sewhere, have, unfortunately, produced a number of
i nconsi stencies. First, the public hearing requirement at the
time of prelininary approval results in nunerous questions,

obj ections and comments from the general public. It is

-46-




i npossi ble for the planning board to respond to many of these
guestions and it is inpossible for the technical staff to
provi de guidance ‘to the Planning Board based upon plans that do
not have specific engineering information. Further, it is
comonl y accepted that the applicant is only required to produce
for final approval those itens shown on the approved prelimnary
site plans. It is, froma practical standpoint, therefore
necessary to address all of the various technical questions in a
very specific manner, and it is necessafy to address technica
questions in a definitive manner at the time the preliminary
approval is received.

(iii). Bernards Townshi p, through its Land
Devel opment Ordi nance, attenpts to address this particular
probl em and at the same tine naximze the value of the work done
at the tinme of prelimnary approval. While the Minicipal Land
Use Law does not allow a nunicipality to require a conceptual or
sketch plat subm ssion, Bernards Townshi p does provide the |
il applicant the option of preparing plans in a "tentative" manner
to be reviewed on a conceptual basis by the Board.
Consequently, as set forth in the requirenents in section 707,
the applicant may, if he wi shes, provide the Township with a
"conceptual " plan which is nore in line with the common
definition of the word "tentative". During the review of the

conceptual plan, major concerns relating to devel opment of the
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site are addressed and, further, approval of the conceptual plan
confers upon the applicant the right to develop in accordance
with that approval for a period of time beyond that normally
associated with prelimnary and final approval.

(iv) Recognizing that the work effort involved
in preparing the plans for prelimnary approval is significant/
the Township provides the applicant with the opportunity to nake
use of the prelimnary approval to initiate construction thereby
reducing the total time on the devel opnment of the project.

VWhile the drawings may still require additional engineering at
the tinme of prelimnary approval, the applicant has the
opportunity, and numerous applications have taken advantage of
this opportunity, to conplete the plans to the satisfaction of
the Townshi p Engi neer and proceed with construction of site

i nprovenents, such as roads, drainage, etc.

(v) Wiile nost conceptual plans are not
engi neered to a sufficient degree, the ordinance even allows, in
section 707.E. 2., for site inprovenents to be constructed from
conceptual plans if specifically approved by the Pl anning
Boar d.

C(vi) Cbnsequehtly, while there is substance to
M. Mzerny's statenent that section 708 requires drawi ngs to be
"fully" engineered, it is ny opinion that the Bernards Township

Land Devel opment Ordi nance has adequately addressed the problens

- 48-




associated with approval on a prelimnary basis by allow ng the
devel oper, at his option, to make a conceptual subm ssion for
approval, and also allows the devel oper to make maxi num use of
the engineering work at the earliest possible date.

(P) (i) Item #12 on page 14 refers to section 708.F.
of the requirements set forth in the Bernards Townshi p Land
Devel opnment Ordi nance/ regarding Environnmental | npact
Assessments. First, the intent of section 708.F. was not to
require repetition and/ in subsection 13 of that section
relating to the Environmental |npact Assessnment, it states

"The applicant is encouraged to submt each

report as a separate chapter of the

Envi ronnmental | npact Assessnent and, as a

final chapter, present the information

described in section 708.F.13.C. and d. |If

this procedure is used, repetitious

i nformation described bel ow nmay be del et ed

if noloss in clarity or continuity

occurs. " : '

The intent of this statement was to elimnate the repetition.
(it) 1 amin agreenent with M. M zerny's
statement that the preparation of such a report is relatively
costly. However, it is my opinion that the Minicipal Land Use
Law specifically provides the town with the opportunity to
require such a report. Gven the practical realities of

devel oping property in an undevel oped municipality such as

Bernards Township, and the anticipated interest of |ocal
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residents in both the potential devel opnment and the preservation
of the environment, it is unrealistic to assune that the
Township would not require an applicant to prepare an
environnental inpact assessnment as part of its submission for
approval. Specific environnental questions nmay be raised as a
result of the environnental iﬁpact assessnment, which can be
addressed during the tine of site plan review Preparation of
these reports can and does provide a valuable tool in the use
and design of the property in order to adequately address
envi ronnmental concerns.

(@ (i) In item #13 on page 14, M. M zerny
addresses the requirenents of Article 800 of the Land
Devel opnent Ordi nance. Article 800 contains the requirenents
for subm ssion of design docunents for public inprovenents.
G ven the broad range of applications that conme before the
muni cipality, the variety of capabilities of the design firns
subm tting those plans, and the nunber of plans that the board
is forced to act upon, on a nonthly basis,‘the need to establish
a standard presentation is of paranount inportance. To the
extent possible, the Land Devel opnment Ordinance attenpts to
establish a standard type of drawing to be submtted to -the
Townshi p. The Townshi p, enconpassing in excess of 24 square
mles, is undergoing and will undergo exténsive.deveIOpnent in

the future. The need to have conpatible draw ngs and
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information for all of the inprovenents that will take place,
whet her they be public or private, are real and can only
contribute to the public interest in the future. Wthout these
requi renents it was common practice for drawings to be prepared
i n an unprofessional manner, not neeting normal design
'requirenenfs. The design standards set forth within the Land
Devel opnment Ordi nance were not developed by the Township itself,
but reflect basic draw ng standards used by public agencies
t hroughout the State of New Jersey.

(iit) As M. Mzerny hinself indicates, Bernards
Townshi p has been subject to, and it is anticipated wll be
subject to, extensive pressures for devel opnent. Applications
are reviewed by a nunber of consultants as well as nuni ci pal
staff officials and are processed on a rapid basis when conpared
to many municipalities. Inspection of construction as well as
the need to evaluate problenms as they occur in the field are
extensive in absolute nunmbers. Consequently, if serves the
public welfare to standardize the drawi ngs in a nmanner
conpatible with the construction projects the town undertakes
through its capital inprovement program  Through the
standardi zation it allows for a nore tinmely and |ess costly
eval uation and resolution of problens as they occur.
Cbhsequently, the legitimate costs associated with submitting an

application to the Township are nore than offset by the
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resultant increase in the ability to deal with problens as they
occur both during construction and after conpletion of the

proj ect.

[11. LACK OF AFFI RVMATI VE MEASURES TO COVPLY
W TH THE T T L LI
ESTABLI SHED BY MI.  LAUREL 11

32. On pages 15 and 16 M. M zerny sets forth concl usions

regardi ng the Township's Land Devel opnment Ordi nance and Master

Plan as they relate to M. Laurel Il. As indicated previously,
t hose docunents were witten and enacted prior to the

publication of the M. Laurel Il decision. Even so, many of the

I ssues addressed in that decision were addressed in the
preparation of the Land Devel opnent Ordi nhance and the Master
Plan. M. Mzerny is correct in his statenent that the

ordi nance, as it is now constituted, does not contain any
mandatory inclusionary provisions with required set asides for

| ower income housing. However, there is nothing in the

ordi nance to preclude or inpede a devel oper from providing |ower

i ncone housing in accordance with the philosophy of M. Laurel

1. The ordi nance does not preclude the use of federal or state
housi ng subsidies and, in fact, the Townshi p has a subsi di zed
housi ng project for the elderly which was approved |ong before

M. Laurel Il was published. Consequently, any devel oper who
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w shes to can nake use of avail able subsidy prograns and cone
before the Township with a project for approval by the Board.
There is nothing in the ordinance.mhich precl udes such approval
if the devel oper so desires.

33. There is nothing in the ordi nance whi ch precludes any
devel oper, including Hills Devel opment Conpany, from making use
of the increased densities given to themat the tinme that this
ordi nance was passed, to provide for |ower inconme housing, and
to establish a nmethod for insuring that such housing wll stay
af f or dabl e.

34. A mjority of the undevelopedlland i n Bernards
Townshi p received additional devel opnent capability at the tine
of the passage of this ordinance and its predecessor in 1980.
Hi | ls Devel opnent Conpany was one of fhe prime beneficiaries of
this increase in devel opnent rights and.clearly has the ability
to make use of that "bonus" to provide |ower incone housing.
Hills Devel opnent obtained that bonus in large part through its
allegation in previous litigation that extra density was

required to provide M. Laurel | housing.

35. M. Mzerny indicates that the ordi nance does not
contain the terms "low noderate income fanilies" -or
"l ow noderate income housing”. Regardless of the term nol ogy
used, the ordinance was designed to provide the devel oper with

the greatest degree of flexibility possible in establishing
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housi ng types w thout inposing upon him any unnecessary costs in
the construction process.

36. Contrary to M. M zerny's assertions, the ordinance
does contain numerous incentives to encourage the inclusion of
| ower income housing. First, a mpjority of the undevel oped
property received additional devel opnment rights as conpared to
the previous ordi nance, thereby providing an incentive (and a
mechani sm) to provide housing for |ower income famlies.
Further, the ordinance, to the extent practicable, established
fl exi bl e design standards to allow the devel oper to make maxi mum
use of various construction nmethods and designs to reduce the
cost of housing, thereby both providing an incentive to
construct affordable hbusing under the court's requirenments

prior to the decision in M. Laurel 1l and, coupled with the

"bonus" brought about by the rezoning, providing an interna
subsidy as an incentive for |ow income housing. In nmy opinion,
the incentives are there to provide for |ow income housing, even
if. an absolute requirement is not.

37. The ordinance does not preclude the use of nobile
homes if such hones are nounted on a foundation and becomne
per manent structures. \What the Townshi p' s ordi nance does not
provide for, either as a pernmtted use or through design
standards, is the construction of a trailer park.

38. M. Mzerny indicates that the Master Pl an,
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specifically the housing elenent, was adopted after the Land
Devel opnent Ordi nance. He further states that this is contrary
to State law. H's statenment is correct mm,infam,\ms
recogni zed by both the Township and the courts. At the tine of
t he conclusion/ through an out of court settlenment, of the
litigation between Bernards Township and the Hills Devel opnent
Conmpany (then the Allen Deane Corporation) the presiding judge
took note of the fact that the municipal Master Plan was not in
conpliance with the zoning resulting fromthat out of court

- settlenent (as well as prior litigation) and provided the
municipality with a tine frame within which to readopt their
Master Plan. Admittedly, the tine frame within which the
muni ci pality finalized its Master Plan exceeded the tine period
allowed by the courts, but there is no apparent indication that
this, in any way, affected devel opnment throughout the town. The
delay in finalizing the Master Plan was due in large part to the
nunmerous litigation problenms which were resolved in 1979 and
1980. However, considerable work on the information contained
in the Master Plan had been conpleted on a technical basis and
was the subject of review and di scussion by municipal officials
before the various court orders were conpleted. Consequently,
the basis for |and devel opnent within Bernards-Tommship as set
forth in the Master Plan was effectively in place prior to the

adoption of the Land Devel opnent Ordinance and the f or mal
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adoptTon of the Master Plan and the extensive docunentation
rel ating thereto.
39. Finally, the Bernards Township Master Plan was adopted

in 1982 before the publication of the M. Laurel |l decision.

The entire housing elenment and those sections of the Land

Devel opnent Ordi nance reflecting the housing elenent (as well as
ot her el enents of the Mster Plan) were intended to provide the
opportunity for a variety of housing types and to provide for
more affordable housing. Wiile, in ny opinion, there is no
absolute requirenent set forth in the Land Devel opment Ordinance
conpel ling construction of |ower inconme housing, nor does the
Mast er Pl an address such absolute requirenent, the nechani sm
exists in those enactnents for a devel oper to make a profit and
at the sane tine provide housing for the |ower inconme popul ation

t hrough incentives and internal subsidies.

SUMVARY OF CONCLUSI ONS

40. Based upon ny review of M. Mzerny's Affidavit, it is
my opinion, with one specific exception, that his conclusions
are in error. That exception is that the Bernards Township Land
Devel opnment Ordi nance does not require a nandatory nunber of | ow
or noderate incone housing units. Wth this exception, it is ny

opinion that the Bernards Township Land Devel opnent Ordi nance is
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in conformance with the Minicipal Land Use Law, is not vague and
subject to nultiple interpretations but instead provides for an
extensive degree of flexibility in devel opment of properfies, is
only discretionary in the sense that the devel oper has
flexibility in determ ning how the property should be devel oped/
and is not excessive. Furthernmore, in ny opinion, Bernards
Township through its rezoning in 1980 (as anended in 1982)
provided a "bonus" to owners of land that will result in the
construction of in excess of 6000 housing units. Because of
this "bonus" |and owners are in a position to effect conpliance

with the requirenents of M. Laurel |1 wthout addi tional action

by the Township. Further, while certain nodifications in the
design regul ati ons and stahdards coul d provide addi ti onal
assitance in the construction of |ower and noderate incone
housing units, the design regulations and requirements as set
forth in the ordinance are not cost generative, nor do they
preclude a devel oper from providing |ow and noderate incone

housing in accordance with the M. Laurel Il decision when the

"bonus" is taken into consideration.

41. Finally, in the specific instance of Hills Devel opnent
Cdnpény, the conbination of the density bonus received in 1980,
coupled with the flexibility of design and non-cost generative
requirenents clearly allows the HIls Devel opnent Conpany to
construct M. Laurel housing in accordance with its stated

intent prior to the adoption of the Land Devel opnent Ordi nance.
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| certify that the foregoing statenents made by ne are
I“ true. | amaware that if any of the foregoing statenents

made by me are wilfully fal se, am subj ect to puni shnent.

<?//

Dated: July 6 , 1984
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