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COUNTY OF SOMERSET, a nmunicipal MOTIONS FN SUMMARY

corporation of the State of

JUDGMENT "D

..

New Jersey, THE TOWNSHIP COMMITTEE PROTECTIVE ORDERS

of the TOWNSHIP OF BERNARDS, THE

PLANNING BOARD CF THE TOWNSHIP OF

BERNARDS,
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Detendants.
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Place: Ocean County Courthouse
Toms River, New Jersey

Date: July 20, 1984

HONORABLE EUGENE D. SERPENTELLI, J.S.C.
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BRENER, WALLACK & HILL, ESQS.,
Attorneys for the Plaintiff,
BY: HENRY HILL, ESQ.

FARRELL, CURTIS, CARLIN & DAVIDSON, ESQS.,
Attorneys for the Defendants, Township
BY: JAMES E. DAVIDSON, ESQ.

HOWARD P. SHAW, ESQ.
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THE COURT: This is the return date of
four motions, two each: Plaintiff's motion for
summary judgment and the defendant's motion for
summary judgment and plaintiff’'s motion for a
protective order and the defendant's motion for

a protective crder. 1It's kind of oneupsmanship.

I have read all the moving papers, had an
opportunity yesterday to discuss some of the

factual issues involved in this case with

_Mr. Hill and Mr. Davidson in order to try to

clarify in my own mind exactly what the facts
were.

Subsequent to that conversation, so the
record will reveal, Mr. Davidson called me back
to -- or called my clerk and I spoke to him,
to try to clarify his position withvrespect to
what the ordinance in this case says and so that
Mr. Hill should be aware of that, as I understand
it, and for example purposes only. fhe
provisions of the PﬁD’zone, at least as it
relates to PRD-3 and PRD-4 are géverned not only
by the portions of the text commencing with |
Page 400.15 through 400.18 or .19, but also

by two tables in the ordinance being Table 401
jua/itﬁ CR Mazinke, C.S.R
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and Table 403 -- I am sorry -- Table 404.

As I understand the way the ordinance

works now, if there is a hundred-acre parcel

of property, it is Mr. Davidson's interpretation
on behalf of the Township that the ordinance
provides that 25 percent of ;hat parcel must
be set aside for a single-family residential
zoning although need not be used, and that
75 percent of it may be used for multi-family
and that may be used at a density of two units
per acre, but the density is based upon the
total acreage of a hundred acres as opposed to _
75 acres.

So, as I understand it, you can build
200 units of multi-family dwellings and you
may build them at a density of nihe units per
acre on the 75 percent or 75 acres which would
ﬁean that if you chose to cluster them,
theoretically you could get them all on roughly
8 1/2 acres.

Did I properly now characterize
Mr. Davidson's --

MR. DAVIDSON: Almost, your Honor.

THE COURT: Let's hear the part I didn't.

MR. DAVIDSON: The only part that I
jua’ifﬁ d? C/Wazin,ée, C.S.R
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think is in the 175 acres you could put the
200 unitsf

THE COURT: In the’75 acres,

MR, DAVIDSOﬁ: Excuse me. Seventy five
acres you put the 200 units in less than your
eight acres.

What you cannct do is make the multi-family
zone the eight acres.

THE COURT: BHow could you get them in
less than eight acres if you could only have
nine units to an acre?

MR, DAVIDSON: That's in the zone itself.
It's a gross density. It's not a net density.r

THE COURT: I understand that.

MR. DAVIbSON: Okay. Let me give you
‘the opposite example.

If I went in and ssid that my multi-family
zone was seven acres and the rest of it was
my residential zone, okay, the nine is going
to apply to the seven acres. The most I can
get in that seven acres is 56 units.

THE COURT: How do you come up with thag?

MR. DAVIDSON: Nine times seven acres.

THE COURT: Sixty-three.

MR. DAVIDSON: Oh. Well, math is not a

guc{iz‘g c/€ C/V(azimge, C.S. R
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strong point either.

THE COURT: The reasﬁn I hesitated it is
my weakest point,

MR. DAVIDSON: But you knew the answer
to that one anyway.

THE COURT: It would make my daughter
proud. I never did learn it. I was forced
to relearn it with my daughter and she never
got past the eight times table, so let's not
take an example.

MR. DAVIDSON: Okay. I will stay
away from my multiplications.

THE COURT: Go ahead.

MR. DAVIDSON: But if you have set aside,
for instaﬁce, S0 acres, you could put the
whole 200 units in it or you could put -- as
long aé the amount you set aside for your
multi-family ﬁtea, multip;ied by nine does not
exceed nine, you know, nine acres.

THE COURT: But in my example with 75 acres
set aside aﬁd you wanted to get a maximum density,
wouldn't it be correct to say that you would use
eight and a half roughly acres?

MR. DAVIDSON: Well, I am saying that

you could do it at 20 ar acre. You are not

Judith <R. Mazinke, C.S5.R




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

limited by the nine.

The nine only limits the zone -- they
don't call them zones, they call them areas
themselves.

What I can't do -- what the developer
can't do is use most of thé land for residential,
large lot residential, for instance, and then
take the last five acres and jam all the
multi-family in. That's what he can't do.

THE COURT: But that chart on 404 -- well,
it's Page 400T4.

I tell/yoﬁ the guy who numbered this
ordinance should be whipped.

MR. HILL: That is Mr. Frost.

MR. DAV;DSON: He is not here.

THE COURT: I am only kidding. It is
very comprehensive and it ig also very detailed,
but as I read that other column, the right column
on 400 "T" as in Thomas 4, it says nine DU/AC
and I take it that -- |

MR. DAVIDSON: That's correct.

THE COURT: =-- t©0 mean nine dwelling’
units per acre.

- MR. DAVID3ON: Yes, and that is the .

maximum dwelling for the multi-family area.

. juc{ifg CR dV{a'zimge, C.S.eR.
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So, you take how many dwellings in the multi-family

area.

THE COURT: Twenty five must be set
aside for single-family residential and that
leaves us with 75 acres.

MR. DAVIDSON: That is right.

THE COURT: And you are saying ghat if
he could do it, he could build -- I~take‘it
he could build a high rise --

MR. DAVIDSON: Assuming there is sémething
else.

THE COURT: Except for the height limitations,

MR. DAVIDSON: That is correct.

MR. HILL: \Could I ask a question of
Mr. Davidson?

MR. DAVIDSON: Sure.

MR, HILL: If -- what is new to us is
the notion that you could pﬁt -- we always
assumed that 25 percent of our unitShad-to be
single~family, but on this 100-acre tract,
if you took 75 acres for multi-family and
put all 200 units there leaving 25 acres vacant,
if you turn to Page 600.22 it says that in a
PRD-3 or -4 we must have 25 percent open space.

Does that mean in addition to the single

juc{il‘g CJQ dV(a'zimge, C.S.cR.
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family -~

MR. DAVIDSON: No.

MR. HILL: 1Is that a 50 percent open
space requirement if you were to do it that
way?

MR. DAVIDSON: No. I haven't read the
provision, but the way you have said it, no.
You have got 25 open space. |

MR. HILL: But it's a single-family zéne.

MR. DAVIDSON: That's correct. .

THE COURT: You could iéave that 25 percent
undeveloped to settle your open space.b

MR. DAVIDSON: That's correct.

MR, HILL: I understand that, and for
purposes of this motion, we don't contest it
although the notion we didn't have to build the
single~family zoning was new to our pianners
and designers, but, perhaps, f;u could read
it that way.

I don't think it's essential to our

» aotion for summary judgment.

What is essential is an nnderstanding
that the overall gross density in all zones
with vacant developable land is nowhere less

than two units per acre.

juditﬂ CR C/V(azirzge, C. SR
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THE COURT: IfLI understand this correctly
then, assuming again my 100-acre ﬁract.and
assuming again we put all 200 units on the
75 acres, regardless of where we put them~at
what density per aere, and assuming there is
40,000 square feét to an acre, we would have
something like 3,000,000 square feet:; and
putting 200 units into 3,000,000 square feet
would give me my unit per square foot.

MR. HILL: Mr. Hutt has one.

MR. KERWIN: It would be two to the acre.

THE COURT: I think it works out to
something like 15,000 square feet or something
like that per unit.

The first question is: How do you tu;n
it on?

MR. HUTT: When fou give it to a judge,
it's already put on.

THE COURT: 1Is this a plaintiff's
caleculator? | |

MR. HILL: It's a plaintiff's calculator.

THE COURT: It's not doing anything:
Start, stop.

MR. HUTT: You are messing up my case.

THE COURT: My guess was right: It is
juc{it/; R. C/V(azink‘e, C.S.R.
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15,000 square feet per unit. That's very rough

because I said 40,000 gQuare feet per acre.

But, all right, I have got a better
picture.

'NQw, my second question factually which
we didn't discuss: 1Is there anything in Mr. Frost's
affidavit which tells us how many square acres
of land is open in the PRD-3 and -4 zone?

MR. DAVIDSON: I don't think so, your Honor,
but let me say one thing: PRD-3 is not a zone
which ~-
| THE COURT: Is not a zone?

MR. DAVIDSON: Well, it's not one in
which any Mount Laurel housing, you would expect
to be built.

THE COURT: PRD--

MR. DAVIDSON: ~-3.

PHE COURT: So, it's just PRD-4?

MR. DAVIDSON: yo, PRD~4 and -~

THE COURT: -- PRD-2 was used up. Wasn't

- it? 1Isn't that the one where you had 600 and it

was used up?
MR. DAVIDSON: No, that's PRD-1.
THE COURT: That's -~17?

MR. DAVIDSON: That was a basic floating

guc{it/; CJQ C/Wazinﬁe, C.S.eR
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zone throughout both the R-2 and the R-4, and
those 600 units have been used up. I don't
know of any low and moderate income housing.

MR. HILL: But some may come in as low
as 90,000 it says.

THE COURT: I don't see PRD-1 in the
tables. There is a PED-1.

MR. DAVIDSON: On 400T1, your Honor. R-2
and R-4 both have PRD-1l.

THE COURT: Yes. That's what I said.
They are not a zone. }It is a use permitted in
the zone.

| R-2 is your zone.

MR. DAVIDSON: That is correct. That is
with all the PRD's, that's true.

MR. HILL: But it ups the densities
of six units per acre that's available.

THE COURT: That's used up.

MR. DAVIDSON: That's used uﬁ.

THE COURT: And R-3 is not -- I am sorry --
PRD-3 is not a Mount Laurel.

MR. HILL: Which is part of the R-3 is
not -- We don't think of it as a’Mount Laurel.

THE COURT: But R-2 and R-4 -- PRD-2 and -4,

MR. DAVIDSON: -2 and PRD-4.

juc{itﬁ cR C/Waz[rzé'e, C.S.R.
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PRD-2 goes in the R-5 and PRD-4 goes in
the R-8 and that is the Hill's -- the Hill's
property is R-8, part of the Hill's property.

THE COURT: Now, I will re-ask the gquestion
then: Do we have any idea‘how many acres there
afe in PRD-2 and -4 that may be used for Mount
Laurel construction?

MR. DAVIDSON: PRD-2 -- excuse me -—-

PRD-4 is 500 acres plus or minus.

MR. KERWIN: 501..

MR, DAVIDSON: 501.'

THE COURT: And éRD-Z?

MR. DAVIDSON: I don't know if that appears
in Mr. Frost's affidavit. I do believe in
Mr. Frost's affidavit it can p:oduce 3,000 units
of housing though. |

I don't know if his acreage is in there.

THE COURTQ Yes. That's why I wanted to

know how he got at that. That's what I was

g&tting at.

His total figures, as I recall, is

6,000.
MR, KERWIN: Is that Zirinsky?
THE COURT: 1In other words, I want to

come down on the question of how many acres here

judil‘g CR Mazinke, C.5.R
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you have got to build on in those two zones?
MR. HILL: Your Honor, I think maybe

Mr. Davidson would agree that the PRD-2 zone

is the product that has already been approveé
for construction, that is, Lewrencs Zirinsky's
piece, and I don't know if it is in the affidavit
or not and it is a no Mount lLaurel zone.

I don't know what the densities are,
but it's all approved and I don't know if it is
under construction yet. 1Is that correct?

MR. DAVIDSON: If the density is six and
a half units per acre and it is, your Honor, the
plece he is talking about is less than half the
zone.,

THE COURT: Half the zone?

MR. DAVIDSON: 3onnie Brae owns a big
piece in there. PFred Kirby owns a big piece
in there; Hovnanian is in there before the
Board now and the approval yéu are talking

about is for 15 or 20 percent of the-zirinsky

'a piaoa.

THE COURT: Is Hovnanian -- Zirinsky,
I have heard that name before.
Is Hovnarian proposing low and moderate

in that zone?

juo/itﬁ CR .C/V(azinée, C.S.eR.
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MR. DAVIDSON: Proposing low income,
I believe. |

THE COURT: Lower inéome, but not low and
moderate. He has not been known to buiid low
and moderate yet.

MR. DAVIDSON: I think that's incorrect,
but I can't make the representa;ion to you.

THE COURT: I mean in this court he is
not proposing. But you don't know what he is
proposing?

MR. HILL: The ordinance does not require
it, does it?

MR. DAVIDSON: He is in the zone that
was the subject of the Lorencysuit.

I can't say this from knowledge that he
is going to put in at least low and moderate
income housing, yes.

THE COURT: You mean moderate ~-

MR. DAVIDSON: It's the housing they

are-talking in the Mount Laurel II casa. :

o

THE COURT: Okay. Now, would you say
thatchere are more than 500 acres in the PRD or
less?

MR, DAVIDSON: Yes. Oh, my gosh, ves,

more than a thousand.

juditﬁ cfe C/Wazinﬂe, C.S.cR.
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THE COURT: More than a thousard not asald?

MR. DAVIDSON: Yes, almost totally unuz=A,

THE COURT: In the PRP-2 zona?

MR, DAYIDSON: That's correct, vour #Honor.

THI COURT: So, we may be talking about
1500 units -- acres in the two zones Ly vour
calculation at a density of two units per acre?

MR, DAVIDSON: Six point five.

THD COURT: ©No,no. The maximum density
by your admission is that it's two units.

MR. DAVIDSON: No, sir.

THE COURT: You can cluster them to ning
or six.

MR. DAVIDSON: No, sir. No, sir. No, sir.

~ If you look'at 4OOT1 under R-5, it is PRD-2,

there is an asterisk. t says in the PRD-2
the maximum allowable density that will be
5.5 dwelling units per acre on land defired

as R-5 dry lands in Article 200 and 1.0 dwellind

~units per acre on lands defined as R-5 Lowlands

in Article 200.

THE COURT: Yes, but we have already
égreed, and that's why I want it to be clear
in the beginning, we have already agreed that

in the text portion of your ordinance that in

juc/ifﬁ CR C/V(azin.ge, C.S.R
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no event can it exceed two units per acre.

MR. HILL: Aren't all the densities
at Table 401, your Honor, maximum allowable
densities?

THE COURT: Just a second. PRD-4,
Page 400.17 it says "Development according to
the maximum allowable density set forth in
Table 401 is subject to the ability of the
applicant to provide sewerage and sewerage
treatmentfland the maximum density allowed in
401 is two units to an acre.

MR. DAVIDSON: No, your Honor, we are:

~ talking about PR--

THE COURT: If you go back to PRD--
Well, -3 is out now.

We are back to PRD-2, Let's see what
that says.

MR. DAVIDSON: Yes.

THE COURT: It has the same provision.
"the maximum development within a single~-family" --
In fact , this is more explicit -- "The maximum
development within a single~family development
area of a planned residential neighborhood shall

be controlled by the minimum lot areas, sizes

and frontage requirements, but in no case shall
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the development of such single-family development
area exceed the maximum allowable density of
dwelling units per acre given in Table 401."

That's Item 10 on Page 400.14,
Now, if I go then over to the --
MR. DAVIDSON: May I interrupt a second?
THE COURT: -- over to the PRD-2, that
is where I get the asterisk --
MR. DAVIDSON: May I interrupt a second?
- THE COURT: -- of 5.5,
MR, DAVIDSON: Paragraph 8, right above
Paragraph 10, two talks about the multi-familyé
dwelling unit.
THE COURT: Well, if that means what
it says, then why is it that you can only get
75 units or 150 units in that 75 acres or
200 units in that 75 acres?
MR. DAVIDSON: I think the questior
you asked us related to PRD-3 and PR"
e I that wasn't true, *’
u&de;ganding, and I apr’
THE COURT: ¢t
to PRD-2. s
It is your positi.

site you can get how many?
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MR. DAVIDSON: If it were all in the
dry lands, you could get 650 units.
THE COURT: On a hundred acres.
MR. DAVIDSON: Excuse me, 550 units.
THE COURT: And 25 percent would have
to. be set aside.
MR. DAVIDSON: I think it is 35.
THE COURT: In that one it's 35,
MR. DAVIDSON: I believe so.
THE COURT: Okay. Now, in the Pagff what

can we get?

i

MR. DAVIDSON: PRD-4 is as we discussed =~

on the telephone.
THE COURT: So, you could get 200 ~-
MR. DAVIDSON: ~-- units in the 75 acres.
In a hundred reduced by 25.
THE COURT: So, if you have 500 acres
of PRD-4 land, you can get some 10,000 units.
MR. DAVIDSON: PRD-4? No, sir. No, sir.
“ehousand units. It's 200 units for 100 acres.
" f£ was the example we used.
THE COURT: 200 units for a hundred acres.
MR. DAVIDSON: And you just said 500 units,
I believe.

THE COURT: Yes, a thousand. And in your
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PRD-2 zone at 550, now you can get -- that's

for every hundred --

MR. DAVIDSON: Five hundred on the
;fobably high, but that's what your multiplication
would be.

THE COURT: That's how ¥You come about
the 6,000 roughly, I mean, not 6500.

MR. DAVIDSON: Yes, that's a theoretical

number though. e e T

MR. HILL: Your Honor, does you
of the ordinance have the zoning map o&

MR. DAVIDSON: It would be in thé
in the back.

MR. HILL: In the pocket in the back?

THE COURT: No.

MR. HILL: Maybe the judge could look
at that. It shows you the PRD-2 zone, your
Honor, which is what we are talking about,
‘gsch the portion of it which is dry it shows
gpu, and the portion which is wet it shows you.
The portion that is wet is one unit per
acre. The portion that is dry is 5.5 units

per acre.

It is our contention about 50 percent
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of the zones is wet in each case, so that

you could see we are talking about a gross

of Ehé 5.5 unit zone.

MR. DAVIDSON: Your Honor, it's the
piece right above the Dead River on the right-hand
side. That's the zone we are talking about and
that's why I said that the number you arrived
at, the 5,000 number is a theoretical number.

I think Mr. Frost indicates that

number that you can actually get in there
a little more than 3,000.

MR, HILL: Just calculating, it-:
one unit on the area that is wet and 5.5 on the
area that is dry, and it depends on what tract
you carve out.

We have been focusing on it --

THE COURT: If you can get 3,000 in the
PRD-2 and a thousand in the PRD-4, you can only
et 4,000 units in.
MR. DAVIDSON: I think that's what
. Frost says.

THE COURT: I thought he said six.

Maybe I am wrong.

MR. DAVIDSON: I think he might have
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said theoretically you can get six, but I
think he has come to the conclusion it is four.
MR. HILL: The Hills land is in two
zones, the PRD-3 and -4.
One is zoned as two to the acre and
the other is .5 to the acre.
MR. DAVIDSON: But the 500 acres we
are talking about is the PRD—4;
There is also 500 acres or maybe a little

more than 500 acres in the PRD-3, but tHat

type land at least now. We don't anywﬁ#ﬂ
THE COURT: Twenty percent of 4,000

units is going to produce 800 Mount Laurel units.
MR. DAVIDSON: That's correct, your

Honor. ’

MR. HILL: If there were a mandatory

set aside.

T ot T

THE COURT: Well, if therewas a . . .
How is that going to reach your number?

MR. DAVIDSON: We think that's about

MR. HILL: Didn't I see a number set

forth in your papers of 1272?
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MR. DAVIDSON: No, sir, not in our papers.

MR. HILL: We supplied copies of the
?5£ﬁbers that Harvey Moskowitz had supplied to
»ggem as their fair share, and it is attached
W;o our motion to depose him.

Maybe because of that number he isn't
their planner anymoré. I don't know, but --

THE COURT: So, in other words, you

don't concede Mr. Moskowitz's number?

MR, DAVIDSON: I am sericus whe

we think our number is about 800.
THE COURT: Okay. DPo you want
heard, Mr. Hill? |
MR. HILL: Your‘Honor, basically, on
our motion for summary judgment, it is our
position that given the total lack of mandatory
set aside mechanism or incentive zoning as it
is defined in the literature in the Mount Laurel
_case as opposed to the way nr. Frost uses the

guage, i.e. in the ordinance there is no

“‘ndlbenefit to providing lower income housing,

of course, Mr. Frost is right that someone who
has chose to out of charity, a developer could

do so. However, all the developers that I
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represent have owners who tend to push them

We take the position that in the absence

Mount Laurel case, in the Mount Laurel case,
in the absence of any mandatory set aside, that
the Court can look~§t the large lot zoning and
in the predominance of the town; the cost-generatirn
items which we have identified in the planner's
affidavit which are not contested and which
appear.in our reply brief and determine§th;ﬁ  F
we have established a prima facie case”ﬁﬁ#ﬁ’%ié;“
municipality is not providing its fair Bﬁaxéiiﬂfé?
The purpose of us bringing this motion
is to get on with the case.
If the municipality intends to adopt,

as Mr. Moskowitz has recommended when he was

their planner, a response to Mount Laurel II,

ve our case.

We think that the advice that they,
hemselves, have gotten support what we have
set forth in our affidavit, and we would like
just a finding of prima facie invalidiéy of

the existing ordinance. .

g
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These are the ordinances which, as the

affidavit will show, were adopted after the

Bedminister decision by Judge Leahy.

There was a settlement in 1980 along
Oakwood at Madison grounds between Allan Deane

Corporation and Bernards which resulted in the

4 rezoning of the property from one unit for

every three acres down to an average density
of one unit per acre, although it is higher
in some areas and lower in others. <.

The municipality at the time a J””

these PRN zoﬁes and . it was a step alon ;
way to what everyone believed might be ;ﬁiu.
least-cost housing.

I think it is clear on the face of the
ordinance that the ordinance makes no attempt
to provide for low and moderate incomé housing,
and having failed to provide for low and moderate
income housing, the Court can see that there are
1t-generating standards énd there is large-lot

hing.

e So, we are, therefore, asking for this

finding of fair share invalidity which we hope
will move along the case so that we can spend

our efforts and Mr. Davidson's efforts can be
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1 spent litigating issues that are more interesting

and more at the leading edge of the law than
‘?T whether gn'ordinance such as this meets Mount

réﬁurel.

5 T . THE COURT: Who says that 5.5 an acre

6 as a matter of law is violative of Mount Laurel?

7 MR. HILL: Well, your Honor has a map

8 in front of you. You can see the zones in

9 question were 5.5 units per acre.

10 Where there are wet lands, they%ggQJT -

11 only one unit per acre.

12 The densities that are coming

13 about 3.5 units per acre.

14 We brief --

15 THE COURT: Who says 3.5 is Mount Laurel?

16 I denied the same motion in Franklin.

17 MR. HILL: Your Honor, in the lack --

18 in Franklin I believe you had in front of yoﬁ

19 mandatory set asides. You have no mandatory

,F asides. You have no affirmative action to
ovide low and moderate income housing in
?&ont of you in this ordinance.

23 Mount Laurel, itself, talks about

24 quarter acre lots as being in Mount Laurel I

25 as not being small lots.
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THE COURT: Single-family.

MR. HILL: -- single-family, multi~family

- densities in that neighborhood that are multi-

family are -- if anything, multi-family should
be higher in order to qualify as lower income
than single-family development standards, we
feel that, you know, absent very, very high
densities in the absence completely of mandatory

set aside.

- If any affirmative provision in the
ordinance, any incentive for deVelopers;”
low and moderate income housing =--

THE COURT: Well, that's not th&%““ﬁii
I mean, if Hills development wants to build
low and ﬁoderate, go ahead and do it. We do
not have a mandatory set aside.

MR, HILL: I think the affidavits show
that the lowest unit that Mr. Frost said on

Page 28 of his affidavit, he proudly states

e

jat while most of the six units to the acre in thg
®D-1 zone have come in at 200,000 plus, that
h g1s expecting some of the new ones which
‘have not been built yet to come in at less
than 90,000.

THE COURT: But that's in the zone where
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they say they are not claiming any Mount Laurel
compliance.

MR. HILL: That zone was a zone --

-“,the balanced residential complex zone, the

feason it is 600 is that they figure their

fair share of least-cost units to be 600 at

some time in the past, and they allowed this

floating zone in an attempt to meet Mount Laurel.
THE COURT: They now don't claim it does.
MR. HILL: They now don't claim{that~ |

it does, and every other zone is less than Eﬁééﬁ_.

=3

and we feel that -- I mean, we are -- yg Heinok,
we will be glad to go to trial on this nrﬁ,ixi;néé.n
Nothing could be easier than to try this
ordinance, and if defeating this ordinance
will get us a developer's remedy, I am doing
my clieﬁt a disservice to try and get this
ordinance set aside.

THI. COURT: No, ybu are not, because
‘H@you get it set aside sooner, it might
sult ir the same thing much sooner.
So, you are not doing any disservice.
MR. HILL: Seriously, is this town's
defense to Mount Laurel, you know, we would

be delighted to have our developer's remedy
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rest on defeating this ordinance, but we think

it is so transparent, if you will see the

iupskowitz materials, you will seé that he has

)zglready advised them that they ought to change

the ordinance and that's why thgy apparently
do not want us to depose him. That's why we
have been unable to get a deposition of
Mr. Moskowitz prior to this motion, which I
think would have simplified this motion.

So, we are based, you know, we are

left on the ordinance as it stands on éﬁingh

that can't be controverted.
Going through the two affidaviﬁéa‘zfg

Mr. Frost's and Mr. Mizerny's, we have tried
to isolate a number of facts which are not
controverted by either, and we are trying to
establish in this motion that as a matter of
law what we have established is sufficient for
a finding of facial invalidity and that's
) purpose of this motion.

THE COURT: 1Is your position that in
the absence of the mandatory set aside ordinance,
an ordinance is immediately violative of Mount

Laurel?

MR. HILL: I think that in the absence
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it very likely it will, ang the Supreme Court
has indicateq that in the absence of allowing .

trailer parkg and high density, yoy must h&%ﬁ

RO
s

lMandatory get asides.

case that Says that, In fact, Cite me to
Something jip Mount Laure] which Says that
YOou must have Mandatory get aéides.

MR. HILL: The language, I’

You must affirmatively Provig-- o

48

‘ Rousing in almos+

' language + - <
% =
i 2 T 9
Peihave, you , 9 .
N
don't have density e S kv
3
. 3
have cost—generating P O
@

THE COURT: r1¢rg . B
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The first issue is: Is the town Zoned sufficient
acreage to provide for its fair share?

And assuming that you can't resolve
that issue as a matter of law, then the second
step is mandatory set aside required?

Theoretically, if the town removes
all cost-generative or sufficient-cost-generative
provisions from their ordinance, it doesan't have
to be a mandatory set aside theoretically.

I recognize, practically speaking, that
if there isn't, in my experience, which?il quitc

different than from what the law says,

experience then there will be no Mount £
housing and I also recognize, and my experience
tells me, that a density of two or three or
four acres will not produce Mount Laurel housing
either.

Both of those are my experience, and
I think that any town that rests on that
f:position is on very tenucus grounds.
However, does that then permit the
Court, as a matter of law, to say that in this
State or in this town that that sort of
density will not, as a matter of law, produce

that housing? That's what the issue comes

J
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down to in summary judgment because we have

got to assume every fact in the best light as

far as the defendant is concerned. They have

-h20ned at a given density of 5.5 acres in this

6ne zone.
Admittedly, it'é not that density for
the entire zone because of this wet land-dry land
distinction, and admittedly, the other zone
even has a more limited number of units.

But the question is, first of axlf'werA

don't have an established fair share fo%i
town.

We have Mr. Moskowitz's opiniqnﬁgﬁﬁ
the town disallows.

MR, HILL: We have Mr. Mallack's
affidavit which is before your Honor.

THE COURT: Of course, that creates
a factual dispute.

MR. HILL: I can't believe there is
fair share allegations alleged by the
inicipality one way or the other.

‘* THE COURT: Well, you have attached
their --
MR. HILL: I have attached Mr.

Moskowitz's fair ghare, and we claim it's higher.
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THE COURT: Right.

MR, HILL: And, in fact, both are based

#;fbn predicting what methodology this Court may

‘;iidopt in the future.

So, it's all based on the planners,
Mr. Mallach and Mr. Moskowitz's assertions
relating to how you have handled this kind of
data in other cases. But we, ﬁou know, the
only purpose of the affidavit was to show
that the fair share was greater than zexq,::

because theoretically, if the fair sharﬁiﬁisa';

zero, maybe we couldn't bring a motionﬁgar
summary judgment and that was the purpo;;:fs%*
which we filed. Conceptually, because we didn't
think that fair share would be established by
affidavits, given debatability of this subject
and the fact that it's always subject to maybe
the rights of trial or factual dispute.
THE COURT: Sometimes towns admit their
ir share minimum as did Princeton, and that's
ﬁt resulted in the summary judgment in that
case.

Because I was able to determine, as a
matter of law, that they couldn't possibly meet

their fair share. This town doesn't admit it
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or, if they do admit it, they admit a hundred,

2 MR. HILL: This town was embarking upon

3 s a course of compliance when people from next |

4 door in Warream came over and said --

i S THE COURT: Oh, well,

6 MR, HILL: --fight them, you may win,

7 THE COURT: S0, what else is new?

8 That's it.

9 | MR, RILL: An&vay, your Honor, all I can
10 say is: Our motiom is dependent on our assertiom
1 that the relatively large lotzoning, coupled with
12 e lack of affirmative measures, coupled with ¥
13' admitted cost-generating provisions, coupled with
14 a number of provisioms which we say, on their

15 face, violate the Municipal Land Use Law and

16 - the established law of this State, and our

17 cost-generating provisions coupled with provisions
18 which are void for vagueness which-thenuelves are
19 cost-generating, because to put through an

cation where youhhave vague standards which
ieonpletely subject “to the whims of the Planning

rd is cost-generating per se, added up to a

23 prima facie case of noncompliance.,
24 We, you know, if your Homor feels
25 that that, you know, that the fair share numbers

' jua/itﬁ CR C/V(azinﬁe, C.S.cR.
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have to be established before that is so, you
know, perhaps, we can -- well, you know, that's
an issue -- that's an issue of law.

In any case, your Honor knows our

position.

THE COURT: Mr. Davidson.

MR. DAVIDSON: Yes, your Honor. We
contend with regard to their motion for summary
judgment that the ordinance that we have now
with its background and with regard to the two
zones that I think we understand are théﬁonés
wa think Mount Laurel housing is possibléiinj% o
I won't say the numbers because I will j&ht
confuse it more, that in those zones that low
and moderate income housing can be built and
that the owners of the property are obligated
to build it.

THE COURT: How can you contend the
second thing if the ordinance doesn't say it?

! MR. DAVIDSON: Okay.

THE COURT: Do you seriouély believe

*hat there is a developer out there who is
going to be generous enough to come in here

and build any low and moderate housing in

Bernards with the density that you have given?
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Do you seriously believe that?

MR. DAVIDSON: Your Honor --

THE COURT: Do you seriously believe
that anybody would build low and moderate
ﬁousing in Bernards even if you gave them
greater density?

MR. DAVIDSON: We don't know whether
gross density has anything to do with it, and
the reason we don't think gross density has
anything to do with it is land purchasedmfgr

this type of development by the unit, i ?ﬁhff'

have 5,000 units, the guy would pay 5,
the number of units.

If you have 5,000 units with 5,000
acres, the guy would pay five. One is 55 to an
acre, one is one to the acre.

THE COURT: Won't he get also what
the market will bear in that. town? And it isn't
going to be $25,000.
2 If you give Mr. Hill here the opportunity

build ~-- Mr. Kerwin the opportunity to build

‘&t virtually any density in your town without a

mandatory set aside, and you can be sure he is
not going to be generous, he is not going to

give them away at 25 or 50,000.
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MR. DAVIDSON: I think he has a mandatory
set aside.

THE COURT: Where?

MR. DAVIDSON: Mr. Kerwin and their
predecessor litigated this question in 1980.
That case was brought after Madison Township,
not before.

The amended complaint that is attached

to the certification of Mr. Dunham shows that

4

it was subsequent to Madison Township subsequent

to the least-cost housing idea.

As part of that complaint they a

among other things, that they have offer '“éﬁ*arw
work with the Township to provide fully for

falr share regional housing needs for all income
levels.

Their demand for judgment is that they

should provide =-- that they should be allowed

~ to provide for the fair share regional land of

ii

ﬁ&% family income levels including low and
erate.
The judgment says that the reason for
this judgment, which they arrived at by settlement,
is to provide for a Qreater variety of choice of

hod;ing for all ;ncome groups, not some income




- FORM 2046

PENGAD CO.. BAYONNE., N.). 07002

10
11
12
13
14
15
16
17

18

19

23

24

25

but I am asking you what, in the law, requires

37
group, but all income groups.

THE COURT: Does that mean he has to

5 :_%build one low 20 or 50 a hundred?

MR. DAVIDSON: Twenty. We say 20 and
Henry says 20. |

THE COURT: No.

MR. DAVIDSON: Twenty percent.

THE COURT: I am not asking what you

are saying and what they are willing to do,

anybody -- Let's forget it. Maybe it w :

example. Let's forget Hills. Any devels

£

walking into the Township at this point - ¢an’
build at least densities without low and moderate.
Wbat in the world would ever motivate
them tsﬂbuild low and moderate?
MR. DAVIDSON: There are only two

zones where we claim low and moderate can go.

Qne of them is subject to the ordinances, the

exr one is subject to the order in the [grency

The Lorencgy case is almost exactly
the same. All over it talks about Mount Laurel I
housing, fair share for low and moderate income

housing.
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THE COURT: But do either of these

orders say that anybody who builds in those
zones must be low and moderate?

MR. DAVIDSON: No. The 20 percent
number comes out ¢f what the Supreme Court
says is a number you have to supply.

THE COURT: It can'‘t be applied
retroactively, number one, and number two,
the Supreme Court has never said that it must
be mandatorily provided for in the ording?cﬁ,

Mount Laurel II -- you know, thfé{lai
should not come as a surprise to anybodssif:ég
Mount Laurel II does not say that you mﬁ;é:
have a mandatory set aside.

MR. DAVIDSON: That's correct. I agree.

THE COURT: 'So, therefore, you have
none in Bernards and, therefore, anyone coming
into this town could sue you if you made them
set aside, theoretically at least, on the mere

nd that they were not setting any aside.

The fact of the matter is that today

“‘you would be required to give a building permit

to somebody coming in willing to build at these
densities. The fact is that the Planning Board

apparently indicgted to the plaintiff that
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they had to build low and moderate income
housing.

THE COURT: They might indicate that

. they have to, and I have read those minutes

and that was a rather -- it wasn't a strong

indication, let me put it that way, and

secondly, what they were talking about I am not

quite sure. I mean, in terms of low and moderate.
But the fact -of the matter remains that

putting Hills aside, I get a building pe;mit in

Bernards today and these densities would not be

low and moderate.

MR. DAVIDSON: One thing: You m %
hypothesizing a guy coming into town. We don't
have any of those. We have the land zoned to

permit this stuff. We have the owners involved

in all the various litigations who are still

‘there. I don't want to pick some poor guy out

of the stand and say, hey, I want to build it.

THE COURT: First of all, those
operties may be sold.

Secondly, you haven't shown to me
any order of any court that mandatorily sets
aside low and moderate income housing at any

level for any parcel in any zone and I don't

juditg R. dWazinﬁe, C.S.R
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believe, unless I missed it, I don't believe

that such an order exists.

So, there is no mandatory set aside

and Hills development could sell their property

ﬁomorrow to someone who is willing to build at
the densities permitted in that zone and there
would be no low and moderate.

I think you could concede there would
be no low and moderate. The realities are that

these people are not doing this because they

have some altruism. There is not a builder iﬁﬂ i

this court that I feel would do that.

MR. DAVIDSON: That's what they ;éb&”;
last time.

THE COURT: They are doing it bgcause
they can make money out of Mount Laurel when
they get their remedy.

MR. DAVIDSON: That's what they said
blast time. Give it to us and we will do it
we are saying that obligates them to do it.

THE COURT: Well, I know what you
afe saying, but I am saying that there is no
order of any court that obligates them to do it,
and if they turned out to be liars, just for

the sake of argument, I mean, or have misled you

ju_alitg R. C/V(azin,ge, C.S.cR.




10

11

12

13

14

15

16

17

18

23

24

25

41

or whatever, the fact of the matter is that

they could come in today and get a building

" permit and you know as well as I know that

if they did, they would make not a single unit
of that c;nstruction low and moderate.

So that really, isn't there an
obfuscation here? Doesn't it have the
appearance of creating something that it
doesn't create?

MR. DAVIDSON: The ordinance doesn't..

have the mandatory set aside. I don't thtgk f?ff5w’

2
g

it appears that way at all.

‘ ‘JH" e

THE COURT: No. I am talking aboné’
the densities and creating the specfer that
6,000 units or 4,000 units can be builﬁ and
that 20 percent of that is low and moderat=.
Therefore, since, for the sake of argument,
the Town's fair share is 800, we comply.

MR. DAVIDSON: No, respectfully not.
THE COURT: You seriously believe that
+ ordinance, as it is presently postured,
;%1d produce 800 units?
MR. DAVIDSON: Well, yoﬁ are excluding
what I think is a relevant fact.
THE COURT: All:right. And what is that?

juc{itﬁ R, C/V(azifz.ge, C.S.R.
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MR. DAVIDSON: The relevant fact is:

We think théy are obligated to do it.

You just said: No, they are not, and

‘therefore exclude it.

THE COURT: No. I didn't say they
are not. I said: Show me what obligates them,
and I don't think you have submitted ~--

MR. DAVIDSON: I éive to you the
prior litigations and all the attendant facts
obligate them to do it.

THE COURT: I have read every page

et

point me to something in your moving pap3§8‘§“ﬁr‘
and the responding papers and whatever that
says by an order of any judge that all of the
property owners in these zones are obligated to
mandatorily set aside 20 percent of their
housing for low and moderate income as defined
by Mount Laurel II.
2 MR. DAVIDSON: It doesn't say that,
I contend it doesn't have to say that.

THE COURT: What does it say.and to
whom does it apply?

MR. DAVIDSON: The cases were Mount

Laurel -- I am just going to repeat what I said
juc{itﬂ R. C/Wazimé'e, C.S.R.
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THE COURT: Okay. It didn't get through

MR, DAVIDSON: I beg your pardon?

THE COURT: It didn't get through to me.

The cases are Mount Laurel cases, I know

that.

MR, DAVIDSON: That's correct. And
all through those cases they indicated exactly

what it was they were going to do.

In the judgment it describes wQ 4;

;%;5.

is they are going to do and that is: Pgétigigif

housing for all levels of income including”tdw*

and moderate.

It is a Mount Laurel I case. All
Mount Laurel II does is say that in order to
force Mount Lauiel I, we have got to do some
nmore stuff and you have to put in mandatory
set asides unless there is some other way you
see that they are going to get built.

We are telling you that we concede

them they have to build them because that's
what the whole idea of the first ~-- of the

Allan Dean: case was.
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THE COURT: Aside from Hills, you

believe you are in the same position with

V;éspect to every property owner in these zones?

EETERS MR. DAVIDSON: That's correct,

THE COURT: They have all sued you --
MR. DAVIDSON: There is a rent case
which involved the whole zone.

THE COURT: And you believe under the
game oEligation you would be able it¢ hold them
up to é?xpercent?

MR. DAVIDSON: The other set of H&m
minutes in the minutes in the meeting and‘thq
other reference in Mr. Hill's letter re@nﬂﬁ@
the Lorencgy property.

Yes, we think 20 pecent is the correct
figure.

THE COURT: Okay. Anything else?

MR. DAVIDSON: I'd like to be heard
on our motion for summary judgment.

THE COURT: Fine.

MR. DAVIDSON: Okay.

THE COURT: Sure.

MR. DAVIDSON: As you know, our motion
for summary judgment is based on that language

in the case that relates to threatening a
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municipality, which I will €find the page if I can.

THE COURT: I am really quite familiar

MR. DAVIDSON: Again, I won't repeat
the facts I said, but what happened is we came
up this year and it was indicated to Hills that
they had tc put in Mount Laurel housing.

Hills* indication was that if you do
that, we are going to sue you, okay. The
indication of that is if you do not do igf

let us alone, we will build our housing}**ﬁﬁx

April 1llth.

THE COURT: Can I stop you. I don't
mean to interrupt, but there are certain things
that are important to me.

MR. DAVIDSON: I am sorry, Judge.

THE COURT: You just said that Hills
évelopment, through someone, said that if
pu don't let us build other than low and
ﬁsderate, we are gding to sue you under Mount
Laurel. 1Is that what you said? I think that's
what I heard you say.

MR. DAVIDSON: The young lady said:
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If you do that, we are going to appeal.
That's what the minutes say.

Our people indicated what she was

Isgaying was: If you do that -~

THE COURT: Is this in your moving
papers?

MR, DAVIDSON: Yes.

THE COURT: Would you refer me to
what you are now referring to.

MR. DAVIDSON: Attached to Mr. Dunham's

certification.

It's on Dunham's ceftification.égrh‘?

the fourth page from the end and it's the’

AT

minutes of a meeting held on Pebruary-14th, 1984,
Granted the minutes themselves are brief,
that's an understatement, the second paragraph
from the bottom.
Mr. Garvin said: The Mount Laurel

units will probably have to be included in

##arther applications.

Attorney Hirsch said the applicant

“would appeal this condition in order to protect

themselves.
MR. HILL: Attorney Hirsch being

Guliet Hirsch from our office.
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THE COURT: I had an arrow to that.

I had read that, but it didn't sound like the

.same thing you just said.

Okay. Go ahead.

MR. DAVIDSON: Now, Mr. Hill, in his
letter in April, further describes the
various conditions and gives the Town some
28 days to completely revamp their land use,
master plan, et cetera, to the way they want
it on their plan.

In there he also refers to the g@ﬁgg

times he had been told that in order tw%f
their property, they are going to have é;;b;;
Mount Laurel.

He makes reference to that fact that
they have been told that, and that being the
case, they have decided to go this way.

He then says, and if you don't do that

I am going to go to court and ask for ten units

acre which is merely consistent with the
thole thrust of what they were trying to do.

We take that to mean that if they left
them alone back there in January, we would have
never heard from them. They would have built

whatever they wanted to build, but that didn’'t
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happen.

We said, no, no, you have got to put in the
Mount Laurel housing. That's what Mr. H1ll says
we said.

So, he then sued us. They didn't sue us
to adjust thelr housing. They =zued us to put
some ahsolutely enormous number of houses on

thelr hill there.

We think that's indicative of what they are dciﬂ%.

The whole thing 1s just one threaf, =2ftar znother.
Now, we think the Court says that in thég

circumstance, on page 280, "Mount Laurel shaii‘nﬂg

X

be an unintended bargaining chip in 2 huilderts

negotiations with the municipality, and that the courts

shall rct te used as the enforcer for the builder's
threat to btring Mount Laurel liﬁﬂéﬁfion 42 mynicdival
wporovals for projects containing ro lower ircome hous
are not forthcoming."

We contend they wanted housing wlthout Mount

" "Rroof of such threats shall be sufficient to
gfeat Mount Laurel litigation by that developer.’
It doesn't say that he doesn't get a bullder's
remedy. The court says: It defeats the

litigation. It is setting

jua'itﬁ cﬂ C/V(a'z[nge, C.S.R.

~

i
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up a counter policy to prevent that.

I assume the reason for that counter

 policy is so the towns like us, we won't just

wo-fold. We could have folded. ©Nothing would

have happened presumably, but certainly the

tenor of Mr. Hill's letter is the tenor of

the remarks at the two hearings that are attached
to Mr. Dunham's certification.

MR. HILL: May I?

THE COURT: Just a second. I don't
know if he is finished.

It is true that Mr. Hill's 1ette:j_,1$
30-day letter; poses affirmatively to buiid ; . |
low and moderate. Assuming that I, am suspicious,
how do I know that he doesn't mean it? Hcw do
I know that he is using Mount Laurel as a
threat from that?

The letter--whatever hisletter says
is quite the opposite of a threat. He says,
‘“want to build low and moderate. Now, I am
king you the question hypothetically. I
.i't necessarily believe that he means it,
and I have expressed pub}icly my dissatisfaction
with that letter because I think it is in the

worst spirit of Mount Laurel.
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MR. HILL: S8lightly different letter,

your Honor.

THE COURT: In its various forms it's

. in the worst spirit of Mount Laurel, and I take

' personal offense to it and I think that it is

counterproductive to the interest of plaintiff's
forgetting the Town.

It is counterproductive to Mount Laurel
construction, the interest of low and moderate

housing, and I don't like it coming from-a.. -

lawyer.

All of those things I have said?aﬂﬁ-{”
so, Mr. Hill, he has not heard it for tﬁé;fﬁféf
time. I have said it in the presence of an
associate of his firm.

If I could, for a moment,dismiss his
suit, I would be very happy to. However, how
do I equate an offer to build low and moderate
income housing into a threat against the Town?
%rhas Mr. Hill just been too cute to allow me
do that?

MR. DAVIDSON: The offer is the result
of the threat that wasn't carried out. That's

always the way it's going to happen.

THE COURT: Where is that threat?
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MR. DAVIDSON: The threat was: We will

sue you for Mount Laurel unless -- we will sue

for a lot of Mount Laurel unless you let us

" puild it as it is.

THE COURT: Mr. Davidson, I will dismiss
this action if you can produce for me proof that
someone on behalf of Hills Development, be it
their attorney or anyone else, has ever said to

this Township in sufficient act, word or deed

that either you give us our relief or we are .

+

éoing to sue you for Mount Laurel.

We do not want to build Mount ﬂﬁéﬁ?
but we are goihg to shove it down your égfoié‘
unless you give us what we want.

I would be happy to dismiss the lawsuit
because that is precisely what the Supreme Court
was talking about.

That is precisely what they do not want,

and my own suspicion is :hat what Mr. Hill's

tter says, and I find the letter éxceedingly
’fensive, however, my suspicions cannot rise
to the level of law until I have someéhing that
will support my suspicions.

MR. DAVIDSON: All right.
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THE COURT: I would not mind being

quoted in what I am saying here. Unfortunately,

- the courtroom is empty.

MR. DAVIDSON: May I say nne other thing:
We are very concerned with their commitment.

They have attachéd a commitment.

M;. Hill has referred to the commitment
in his reply brief to our motion. We read tﬁat
commitment to say that we are éommitted to
Mount Laurel housing if we get what we want.

“

We want them to be committed to build

Mount Laurel housing whether or not the??&éﬁff’
what they want. That's what the commitiﬁﬁéf;
ought to be, and if they are willing to build
it, then they ought to be willing to stand
behind it.

THE COURT: Yes, but now your naivete
is probably going to result in your ordinance
being found valid just as your argument with
g%fpect to Mr. Hill's approach to the Town.
Unless you are going to be able to
Prove, and you are going to have a tough row
to hoe, I mean, factually, in a mandatory

set aside, in the .absence of mandatory set aside

that you are going to be able to produce housing
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in this Town, it seems to me you are going to
face a very, very difficult uphill fight.

I think it is going to be rather easy
for Mr. Hill to demonstrate that this ordinance
will not produce low and moderate housing.

If he cannot demonstrate it as a matter
of law on a motion, it's going to be rather easy
as a matter of fact if you are going to rely
upon the good faith of builders to come into
your town and build low and moderate housing.

MR. DAVIDSON: Okay. I hear yous,

THE COURT: And there is one thiﬁg-,i
that follows on that, and I think shouldfbeﬁf
clear to you and should be thought out, and
that is, that the plaintiffs barred now in
Mount Laurel matters are now bringing these
motions for other purposes other than winning,

and that is, that they will follow with a

motion after they have proven invalidity

pursuant to Rule 4:44-6 to demonstrate that
éhe town has defended against the motion for
summary judgment knowing that there was
palpably no genuine issue of fact which would
then entitle them if such a motion was granted

to attorney's fees from this day forward.
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MR. DAVIDSON: May I respectfully

say that I am offended by that, Judge.

THE COURT: Well, that is what -~ you
may be offénded and I may be offended, but that
is their intention.

MR. DAVIDSON: Yes. We have presented
nothing other than what is written, and we
contend that the reasor; there is an obligation
and the reason we say there is an obligation is
because that is what they obligated themselves
to do in 1980.

You are telling me that if they ;eneéé
on that obligation and I try to enforce thaéif
obligation, that they can hit me for costs and
I tﬂink that is wrong.

THE COURT: Well, I am not saying --
if you ligten to me, I didn't say that chat
would be my order. I said that would be their
position.

) MR. DAVIDSON: They can make any motion
y want.

THE COURT: That is right. And if
they can prove it, they can also win.

The point is that I believe that that

is why some of these motions are being brought
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because the truth of the matter is that in the

absence of their being an established fair

-share number, that is, (1) that you concede

as your fair share, as long as you have
sufficient acreage at some even questionably
sufficient density, the person bringing the
motion cannot prevail and that is why in PFranklin
Township I denied the motion for summary

judgment even though the acreage, the density

was approximately 3.5 and that is why I am

going to deny it in this case as well. .

However, there is some languaggéxn gﬁe--
opinion which says that there must, in‘f@ééﬁi
be a realistic provision for low and moderate
housing and that it will not create a real
issue of fact if there isn't, and I would be
happy to cite you to the language.

So that in defending against this
_motion, I think that towns do have to weigh
?%at possibility.
You are satisfied and that is fine,
wé;d I don't say it as a threat. I am saying
the plaintiffs say it as a threat, and I think
we will continue to see these kinds of motions

for that reason.
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on that? |

MR. HILL: Your Honor, could I be heard,

although it is not precisely on this motion?

I have heard reports back on this letter
and I would like to respond to the Court on it
since the Court has made a lot of statements
about the letter in its various forms.

THE COURT: -You are entitled to be heard.

MR. HILL: And this letter is not the
same letter that you look at in Cranbury. ]

The only way that it is similar ﬁiééhat

it contains a 30-day demand to rezone andfiw?i

promise that a suit will follow, and thé?r";
undertaking to do low and moderate is included
in the letter. The reason you know that, you
know, plaintiff's attorneys have long been

faced with a problem of looking at some of the

language in Mount Laurel which talks about

giving notice to a town.

There is what I call —-- what some
orneys call dicta, what I call public
alations in the beginning of the Mount Laurel
opinion which are said for tpe reporters to
read, and they are not the heart of the opinion

and they talk about litigation and how the
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opinion is not meant to require -~ to cause

litigation in New Jersey.

And then later on in the opinion they

say it is our hope in this opinion that there

'will be lots of developer's litigation.

So, I assume that they do not mean
what they say in the early part of the opinion,
however, it's there.

THE COURT: That's an assumption you
should not make.

The Chief Justice -- and everything.

T
13

he said in the opinion I am sure ~-- SR
MR. HILL: He says several thing‘.s'-f-‘i»":‘
he says different things,directly contradictory
things in different parts of the opinion.
Anyway, we poor attorneys who are not
judges are faced with the problem of how do you
give a town a notice and how do you make sure
that the notice isn't extended over a long
riod of time.
It's easy if you go to Franklin or
8rnards or any one of a hundred municipalities
and ask them to change the ordinance, and they

say, we will think about it, and you can sit

there with them thinking about it for weeks or
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get our case filed in time so that other

plaintiffs do not come first and the result

- is the letter which, in effect, as you know,

"I don't agree with, your Honor.

I have heard your Honor's statements
and I don't understand why the craftsmanship,
you know, is objected to by your Honor. |
Although your Honor has made these
statements in various forms, it has not resulted
in any action, I don't understand the purpose

of your Honor's criticism of an attorney%&ﬁ";,’

attempt to draft a letter to achieve a aé?ﬁ
result and which result is, in fact, bei#éﬁi%”
achieved.
Finally, in answer to Mr. Davidson's -~
THE COURT: Just on the letter, it's
not the same in this case as it is in Cranbury,
and you were not here for the Cranbury case
in which the letter came up.
% Do you know anybody else who is sending
etter like this when you say "We(attorneys"?
s this a form of letter sent out by you: |
"We attorneys throughout the State of New Jersey..."
MR. HILL: No. I am saying that we have

a problem of -- as a class of advising a way of
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noticing towns prior to bringing suit as

required by the opinion.

THE COURT: No. My question was: Was

. the "we" Brener, Wallack & Hill? Was the

"we" the Bar of the State of New Jersey?

MR. HILL: I have no idea. I do not
speak -- -

THE COURT: My suspicion is Brener,
Wallack & Hill because I have never seen

another letter like it elsevwhere; and secendly,

with respect to what ~- the fact that t@i&
has done nothing to date doesn't mean i
Court won't; and thirdly, with respect t&:thé
letter that said that we are experts in the
field of municipal litigation.

MR. HILL: You are not talking about
this lettew, are you?

THE COURT: I am talking about the
Cranbury letter that we have resulted in many
: sands of multiple-dwelling units being

structed, and we can assure you that there

"is no point in fighting because you are going

to lose, taken in the context of public
statements about municipalities being harp

seals and the firm being -~ and yourself being
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known for having said that. I can see that

causing a municipality being rather offended

because of this release and stiffening which
can do nothing about being productive to low
and moderate housing.

Do yéu disagree with that? If you
feel it is your professional responsibility
to conduct a Mount Laure; case in that manner,
I say to you: Go ahead and do it until someone
tells you it's inappropriate or worse.

MR. HILL: Your Honor, I just ha§;Eaén

problem when statements of criticism gefgﬁgaﬁg

I

to me and they do not come directly frqﬂ*ydﬁé”a;
Honor, but through various forms and I have
tried many cases in front of you.
THE COURT: I wish my statements would
not only get back to you, but be publicized.
Unfortunately, you managed -- matters
of your successors have been publicized.
. I think Mount Laurel is being abused
the press in some instances and I don't
Xnow how that happens, you know, I don't know
who is putting it there, but it happens and I

get letters -- I get letters sent to me

anonymously andlotherwise.
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I get newspaper articles sent to me
about comments that attorneys, plaintiff's
attorneys have made about it and defendants,
you know. I get them from both sides and it
seems to me to lend nothing to what the doctrine
is about. It does nothing but underline it.
It does nothing but destroy a possible
voluntary compliance. It does nothing but
stiffen the will of those people who don't
want this building to occur, and it has to stop
at some point.

How it is going to stop, I ém not suée.
Maybe it will stop to the detriment of ;he-
very people it is intended to help or to the
detriment of the builders or whomever. I don't
know. But it cannot be helpful, Mr. Hill, to
have comments of that nature or the aggressiveness
which I perceive in that letter.
It cannot be helpful to people who
e really serious about building low ;nd
pderate housing and that is a big "if".

MR. HILL: But you are not talking
about this letter in this case.

THE COUﬁT: Well, I find this letter

to be inappropriate as well, not as offensive
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as Cranbury.

MR. HILL: Finally, I would like to

~4ust say for the record there are copies of

minutes of meetings of the planning board which

T am mentioned, but in the process of things
which I said are discussed in the process of
representing another client, namely, Mr. Zirinsky
on the Sage tract in Bernard Township, I assume

that you are not trying to weave a web of

statements that I make for one client and use

them against another client.

THE COURT: The record should ig§;§a§§l
that that comment was addressed to Mr. ﬁgvié;;p
rather than the Court.

MR. HILL: I just see that -~ there are
minutes included which are purely discussions
of low -- whether Mr., Zirinsky would have to
build low and moderate on the Sage tract, and
I was there as Mr. Zirinsky's attorney and I
't happen to remember what I said, but --

I remember very well I have never
threatened: I will sue if I have to build low
and moderate, but I just want the Court to be
clear and I want you to be clear that what I,

as an attorney, say for one client in front of
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a town, it cannot be tagged on another client.

Just, you know, that they are two

i, aifferent clients and they are two different

" pileces of property and they are two different

situatioﬁs.

I don't know, and, you know, what the
purpose of putting in minutes from a meeting
where I was representing another developer on
to this application was.

" THE COURT: Weil, I have already ruled

that Mr. Davidson has not reached the lﬁfﬁﬁ%é

of factual proof which would permit me to-i
the complaint and to that extent his crd;ﬁ*"
motion for summary judgment is denied.

Do you want to be heard on the
protective order?

MR. HILL: Yes, your Honor. We seek
simply to -- a protective order because of the
raquest for production of documents and because
? the request to take the deposition of

M. Kerwin included very broad information about

"the financial background of the company, the

financial resources of the company, the
financial projections of the development,

marketing, we simply seek a protective order
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for the reasonsset forth in the brief hefore
the Court from the internal financial

circumstance of Hills.

In fact, Hills has zero sales in
Bernards Township as of this day. It has
about $40,000,000 in sales in Bedminster alone
since January 1lst and we don't think that the
financial information relating to Hills is
the business of Bedminster or our competitor
or Bernards, and we seek a protective order

simply to curtail the kind of financial.

information coming particularly since al
financial information as opposed to fininﬂtgﬁf
projections will be from Bedminster which we
do not think is -- has any felevance to this
suit.

With respect to the projections, we
feel that our projections again are not the
business of Berhards' projections from various
“ﬁfnariou*as to what density we might get if
j were to bring Mount Laurel and how much --
what the Mount Laurel would cost, those kinds
of internal documents we do:not -- we are
seeking be protected from discovery.

Thank you.
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THE COURT: On the Moskowitz matter.

MR. SHAW: Howard Shaw for the

.. defendant.

If I may respond first to Mr., Hill's
Gargument on the plaintiff's application for
a protective order.

: The plaintiff's application seeks to

prev;nt Bernards Township from getting access
to all of the plaintiff's financial records,
and essentially what the plaintiff is agkiqg thg
Court and the defendants to do is take of fait
the plaintiff's contention that they jdg,i‘iéylf
cannot afford to build Mount Laurel hoﬁZtngﬁg |
under the zoning regulations as they presently
are.

We think that the financial records of

the plaintiff are pertinent to several matters.

FPirst, they are pertinent to

| substantive matters, specifically to the

acity of plaintiff's claim that they cannot
ford to construct Mount Laurel housing in a
‘cost-effective order despite the 1980 bonuses
of more than 200 percent and despite the
elimination in 1980 of the cost-generative

provisions in that rezoning.
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Secondly, we submit that the

financial records of the plaintiff are relevant
E ' ‘ '
iy:;ﬁb the remedial phase, if it comes to a

éamadial phase in this case, that if the

ordinance is invalid, we are entitled to seek
cost information to know what provisions must
be changed in the ordinance and to what extent
in érder to enable the plaintiff to build

Mount Laurel housing in a finapcially reasonable
way.

The Mount Laurel case in'severa;’:r
passages makes referemce to cost, most ;;;?éé‘f
noticeably on Page 259 the Court refetsﬁééfii‘
some documentary evidence, some reportband
says that those will be good guides for the
courts in determining the effective cost-.
generative provisions, but it also says on that
page that the Court should take specific cost
gyidence from the litigants. |

The minutes of the Planning Board on

pnuary 24 indicates the fact that Mr. Hill

m;ntioned at that meeting that he has a number
of clients -- a number of his clients are
builders.

"They have figures what it will cost
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MR. HILL: Who was I representing at

iﬁhat meeting?

T e

s THE COURT: Excuse me. Don't

s
e

'iﬁterrupt.

MR. SHAW: Regardless of who Mr. Hill
was representing at that meeting, he indicated
that he has a number of clients who are
builders and who have cost information.

We are interested in that cost e
information. We think it is'pertinept.; :

We are interested in informatio#i
regarding land costs, labor costs, equiéﬁéhﬁ>
costs, their financing costs, methods of.
allocating their costs to determine whether,
in fact, they are making a fair allocation
so that the allocation that thgy are saying
results in Mount Laurel housing being too
expensive is a fair estimate, their own

e

;&ernal projections to see if what they are

AR

ling the Court about their costs is really

THE COURT: Won't that all become
relevant only if they are awarded or may be

awarded a builder's remedy?

69
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In other words, won't it become
relevant only after the fair share and
compliance of the ordinance is determined?
a MR. SHAW: Not entirely. No, it is
relevant in part to the substance of the
case, the fair share -~ not the determination
of a fair share number certainly --

THE COURT: Right.

MR. SHAW: ~-- but compliance, yes,

because the allegation --

THE COURT: No, no. CGmpliaanQQQS

your ordinance, compliance -- their bul;f:*

-

plans has nothing to do with whether the & %
ordinance complies with it.

MR. SHAW: Well, it does in the sense,
your Honor, that they are alleging that our
ordinance, as it stands, makes it impossible
to build the Mount Laurel housing; a#& we
submit that if we have access to their financial
hformation, we will have an opportunity to
stermine whether, in fact, their allegations
aée true or they are not true.

If they are not'true in alleging that
they cannot afford to build Mount Laurel hﬁusing.

that substantially undercuts their argument that
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the ordinance doesn't allﬁw for the building
of Mount lLaurel housing.

That is a substantive issue before
you ever get to the remedial stage.

As regards the remedial stage, also,
the projections of cost and profitability
determine whether --

THE COURT: You mean to tell me that
if ordinances are going to rise and fall on the

financial acumen of the particular developer

in the town so that if you have~novnan1ihfﬁhg;¢fgk

has a capacity and is much smarter thauj@gﬁ?i}
'X",ll was going to say Hills -- said 1; j&‘%>;:
that your compliance is going to rest on that?
Doesn't it rest on whether anybody under the
ordiaance as it stands can come in and build
at those densities?

MR. SHAW: Well, I think the questions

are intertwined because if you are talking

. i"

jout anybody in a vacuum, then all you are

lking about are theoretical perceptions of

"the ordinance t hat are not related to real

numbers.
What we are looking for from the

plaintiff is some real numbers --
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1 THE COURT: There are people out there,

2 many of them, who will testify that at "X"

3 A"@ensity per acre no one can build Mount Laurel
4 | :;kéusing and that at "Y" density it is possible
5 and at "2" it is for sure, and it is irrelevant
6 whether Hills can do it because they may not be
7 the pla@ntiff; They may not be the builder.

8 I mean, you know, maybe they are
9 packaging this deal and they are going to walk
10 away. That's not the important question.

11 The question is whether Joe Shmgm
12 build it. That's what the issue is an&%iﬁﬁ
13 what the Court was talking about.

14 ' Otherwise the ordinance will rise and
15 fall upon how sophisticated the plaintiff is.

16 That obviously is not the intent of
17 the Court.

18 MR. SHAW: Well, your Honor, specific
19 »g;legations in this case are that Hills cannot

23

24

25

‘ % it. And if, in fact, their figures show that

ls can do it, well, that goes some way at

‘Jeast to showing that Joe Shmoe can do it and

there has got to be least common Joe Shmoe.
I don't know whether Hillsiis it, but in any

event, someone has got to be it and if Hills has
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iasue, but the fact »

i1s i going

Now, 1 Presume

4

’diacovery both ¢o Pre. .

and to defend againgt -
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going to come in and say, no, and put on a

witness and say, no, here is the ordinance.

" We have looked over our books, can't do it.

THE COURT: No. I presume the plaintiff
is going to come in and say, it's not a question
of: We, Hills can't do it. It can't be done.
That's what I presume the plaintiff will say.

In fact, I would be very surprised if
the plaintiff took the approach you have just

indicated.

MR. SHAW: Well, we submit, yow :
that we are entitled to look at Hill's ?: T
to rebut that very presumption. :

If there is testimony that it can't be
done and Hill's figures will enable us to
shﬁw that it can't be done --

THE COURT: You see, in the builder's

remedy aspect it may very well be relevant.

let's suppose that the ordinance was found

_; -compliant and suppose that Hills was
ranted a remedy, and suppose that Hills
pf@sents a plan at 20 an acre and you say, no,
you know, you are entitled to a bonus now
because you have go; a builder's remedy, but

this is ridiculous. You can do it in pen and
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Hill says, no, we can't.

Now, at that stage I have no préblem

_ ﬁith proper discovery. What the level of that

discovery is we haven't dealt with yet.

Of course, we have not reached that
in any case, but I have a great deal of problem
with it before it's éver been decided that
Hills is even entitled to a builder's remedy.

I don't think you need that to prove

the compliance of your ordinance.

The ordinance should stand or f&ll

opportunity to any builder to build lowhﬁr “

moderate ﬁousing, and if that is the case, it

should not be relevant that Hills has got more

money than anybody else or anything of that sort.
MR. SHAW: Let me turn to one other

aspect of this, your Honor, on the substantive

We have raised, and your Honor has
édressed at length, our allegation that Hilis
lacks standing to pursue this case. Your Honor
has refused to grant our motion for summary
judgment because we haven't -- on the ground

that we haven't presented sufficient facts in
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these documents to show that Hills is lacking
in the good faith in wanting tc build this

¥ housing.

The financial information will show,

as well whether Hills is lacking in good

faith, in making the allegation that they cannot
afford to do it.

If they are alleging hefore‘this Court
that they cannot afford to do it and therefore

they need density bonuses and they need; -

striking of whai we consider to be logtFrj
requirements in the ordinance and we &ﬂi‘
to show through their cost records thati”ﬁﬁ”fiet;'
they can do it and they are just looking to
maximize profits, we think that may go a long
way also toward helping to prove the defense
that we have raised.

THE COURT: All right. I am satisfied

& .this point that the request with reapect to

disclosures sought from Hills is premature

4ad I will deny that application without

'pitjudlco at an appropriate time in the

litigation which would most likely be in
connection with the builder's remedy.

With respect to Dr. Moskowitz, I think
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on that motion we have to kind of fish or cut
bait, and I am going to permit the Town to

notify Hills within a period of 20 days whether
or not Dr. Moskowitz will be utilized as an
expert witness for this litigation, and if he
will be, then he shall be subject to depositions
upon proper notice.

If it is the position of the Township

that he will not be, then he is no longerﬂan

expert witness. Therefore, the deposi%
would be inappropriate unless there was
2
other basis for them.
MR, SHAW: May I have one momen£; you;
Honor? ’
THE COURT: Yes.
(Discussion off the record between
defense counsel.)
MR. SHAW: Your Honor, with due respect,
we ask that rather than 20 days from today
7 the deadline that it be 20 days from the
gte of the release of your Honor's opinion in
the Warren case and I ask that very seriously,
your Honor.

THE COURT: Yes, that is okay.

It is coming out on Wednesday.
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MR. SHAW: That's fine.
THE COURT: Sure. No problem.

All right. Just so we can summarize,

“~and I would ask that Mr. Davidson submit the

order.

The motion for summary judgment brought
by Hills is denied.

The motion for suﬁmary judgment
brought by the ‘Township is depied.

The motion for a protective ordﬁi(fﬁf

brought by Hills is granted.

The mption with respect to a p%;“
order for Dr. Moskowitz is granted sugiécfréa
the provision that it shall be for only a
period of 20 days from the release of the
Court's decision in the A.M.G. versus Warren
and that within zoldays thereafter the wanship
shall notify the plaintiff whether or not it
i&@ands to rely upon Dr. Moskowitz as an expert.

If it does, the order will be
ted and the plaintiff shall have the right
‘£b depose Dr. Moskowitz with proper notice.

All other motions are denied without

prejudice to be renewed. All right.\

-MR. HILL: Your Honor, is the form of
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order on the protective order that we submitted
with the motion just on the financial
information adequate?

THE COURT: Well, I want to put it
all in one order in any event.

MR. HILL: All right.

MR. DAVIDSON: Thank you, your Honor.

MR. HILL: Thank you, your Honor.

THE COURT: Thank you.

* * * * *

- y——
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