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5. A radical transformation argument is inapposite where a
municipality has failed to avail itself of zoning alternatives which would
mtigate the inpact of growh. That is, .Bedni nster has chosen to satisfy its
obligation principally through zoning for construction of horrjas on a ratio of
four market units to one |ower incone unit and has not sought out alternative
nodes of conpli ance.

6. The manner in which the township has concentrated its Munt
Laurel conpliance sites, within a confined area, magnifies the inpact of
growt h upon the nunicipality.

Wth respect to argunents which enphasize percentages of grow h,
the court agrees with Dobbs that nunbers alone cannot justify a finding of
radical transformation. It nust be acknow edged that many of the comunities

involved in Munt Laurel litigation are sparsely devel oped. Fair share

conpl i ance progranms which use a nmandatory set-aside approach of four narket
units to one lower income wunit wll necessarily produce high growh
percentages. Thus, -there is an inevitable tension created between existing
growth patterns and the growh to be anticipated .from a builder's renedy,

which up to now has been the principal means of Munt Laurel conpliance.

Furt her moregrowt h rate conpari sons w thout acconpanying specific information
concerning the actual inpact on the communities involved have linted val ue.
Nonet hel ess; whi | e these deficiencies are apparent, the statistics do provide
sonme broad guidance in assessing the projected growth rates. The Supr ene
Court denonstrated its concern for the quant'ity of construction which could
occur within a short time, (at 219) Thus the nunbers can play sone role in
the court's determnation. For exanple, the fact that of all towns in New

Jersey with a population of 1,000 to 3,000 only two towns grew by more than



200% in the 1960's aﬁd only 3 towns grew by nore than 200% in the 1970' s,
nmust have sone rel evance.

The argunents nmade by Dobbs deserve brief individual attention.
Certainly the Court has errphasi zed that the power to phase because of radical
transformation should be exerci.sed sparingly and with special care so as not‘

to significantly dilute the Mount Laurel obligation, (at 219) However, the

question‘remai ns whet her phasing is appropriate in this case. The contention
that the nmunicipality should not be able t.o assert a radical transfornation
defense where it has not reasonably attenpted to acconmpbdate growth in the.
past renders an argunent for phasing practically inpossible in npst
municipalities given the fact that nost ordinances have been exclusionary.
The same is true with respect to the argunent nmade by Dobbs that a
muni ci pality may not accept the benefits of commercial ratables and related
gromh and at the same tine assert a defense of radical transformation.
Apparently Dobbs woul d have those nunicipalities punished for their past sins
rather than have them rectified in an orderly fashion in the future. The
argunent that the growth of rgtabl es or the deyel opnent of highways in and of
itself constitutes a radical transformation is m splaced. It may or may not
have created a radical transformation in a general sense but it- is certainly
not the radical transformation to which the Court was referring when it made

provi sion for phasing because of the pace of Mount Laurel construction.

There is some appeal to the argument' _ t hat t he rad_i cal
transformation is nagnified by Bedm nster's means of conpliance because it
has chosen to satisfy nost of its fair share by the construction of four
market units for each |ower incone unit. However, the argunent does not
carry great weight. First, the townshi p is faced with the presence of a

plaintiff who has a right to a builder's renedy for approximately one-third



of the total fair share of the town. Second, the township has made a

pl anni ng decision to locate its Munt Laurel conpliance parcels in proximty

to the builder's renedy parcel. Its options with respect to the adjacent
pércels are sonemhat limted. Third, the township m ght be hard .pressed to
denmonstrate, under the circunétances. of this case, that it can provi de
alternative nmodes of conpliance which would neet the court's requirenment that
it do s.o within a reasonable.tine span. Fourth, it nust be acknow edged t hat
what constitutes conpliance is still an open issue. Bednmnster had to ﬁake a
judgrment call with respect to what would be acceptable to this court.
Certainly it could not be suggested that it has purposely punished itself by
increasing the quantity of units to be constructed just so that it mght

claim a radical transformation. | hasten to add that while this argunent

does not carry the day at this point in the history of Munt Laurel

litigation, it may have considerable weight in the future as acceptable and
realistic alternative nodes of conpliance are devel oped.

Mount  Laur el Il does not provide a definition of radical

transfornmati on. The common sense connotation is a rapid and extrene change
in existing conditions. The court nust nmeasure the capacity of the
nmunicipality to absorb that change within a speci'fied pl anni ng peri od.
Implicated in that evaluation will be the extent of required capital
irrproverrents. such as water, sewer and roads. I nstitutional | and service
demands such as schools, police aid fire protection and munici pal governnent
facilities nmust also be examned. O c'ourse, this capacity measurément nmust
al so account for any unique environnental or planning conditions which m ght
render a town particul arl_y sensitive to sudden gr.ovvt h.

The court has heard testinobny with respect to the rural character

of Bedminster. Evidence reveals that its infrastructure is extrenely limted
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and that its road systemis conpatible with its rural character. Its school
systemis structured to its size. The townshi p's expert testified that the
exi sting school will have to be expanded to accommodate the H I 1ls devel oprent
élone and that another school will be required when the other sites have been
constructed. There are fem/_full time nunicipal enployees and the
municipality's physical facilities are'very limted. In short, Bedm nster
.is essentially a rural community which has not changed significantly in
character for many years. I find no difficulty in concluding that the
fulfillment of the full fair share of 819 in this decade would bring about a
radical transfornation in the towship. A strong argunent could be nmade that
the fulfillnent of an obligation of 656 |ower income units in the nanner
provided for in the Bedmi nst er conpl i ance package might also constitute a
radical transformation. However, that issue need not be reached since the
township has stipulated that it can accept that nunber.

Based on these facts the court finds that the fair share of the
township is 819 units for the decade of 1980 to 1990. That fair share will be
nmet by the provision of 656 of those units on or before Decenber 31, 1990,
which is actually one year into the next decade but is also roughly
coincident with the six year period of repose. The balanqe of 163 wunits
shall be provided on or before Decenber 31, 1994. In both cases the nunber
shal | be eVenIy divided between low and noderate income househol ds. It
shoul d be stressed, however, that the 163 units are a deferred portion of the
1980-1990 obligation and shall be in addition to any fair share obligation

whi ch Bedminster is found to have for the decade of 1990-2000.



HI . Conpl i ance of Bedninster O di nance

A. The Test of Conpliance

Havi ng determned that the fair share of the township is 819 | ower
i ncome uhits, | how turn to the issue of whether it has anended its zoning
ordi nance to provide the realistic opportunity for the construction of its
fair share. Before analyzing the Bedminster conpliance regulations the court
must first clarify the framework within which the nunicipal ordinances are to
be judged. In short, what is the test of conpliance?

Qur Court has clearly expressed. t he obligation. A municipality
nmust provide a realistic opportunity for the construction of its fair share.
"Realistic" is defined by the Court -in terns of "likelihood", (at 221-22)
What- proofs will support the conclusion that the nmunicipal action has
achieved the required likelihood? To answer this ultimate questfbn the court

will performthe follow ng inquiry:

1. Verify that the ordinances are free from al
excessive restrictions and exactions or other
cost generating devices that are not
necessary to protect health and safety.
Qur Court haé established this as a mninum step towards

compl i ance, (at 258-59)

2. Examine the sites selected or other nechani snms used

by the town to achieve conpliance

In this exam nation, the court will assess whether those sites or
mechani sns provide a realistic opportunity (i.e. likelihood) for the actua
construction of lower income units within the conpliance period. Thi s

12



assessnment may include evaluation of site suitability, wuse of affirmative
nmeasures to encourage |ower cost housing, alternative conpliance mechani sns,
project feasibility, and any intangible factors which may have a very rea

i nfluence upon the devel opment of Iomér incone housing. Furfhernnre, t he
court must ensure that any sites which have earned entitlenment to a builder's

renedy have been designated for rezoning.

3. If the sites selected or other nechanisns enpl oyed
are realistic, then the conpliance package shoul d
be approved.

As long as the court is satisfied that the compl i ance package is
realistic, it will enter a judgnent of conpliance. The court should not | ook
to any sites not selected or nechanisné not enployed even if they mght
arguably be as realistic or nore realistic unless an excluded site has earned

a builder*s remedy. Absent a builder*s renmedy, a nunicipality should have the

right under Munt Laurel to choose any reasonable combination of realistic
sites or realistic nechanisns that will produce the required result - the
i kelihood. It should not be forced to decide which course is nost realistic
and then be forced to select that course. In many cases, neither the court
nor the parties will be able to determine with any certainty which sites or
mechani sms ﬁay be nore or less likely. Even in those cases where it would be
possible, a gradation of [likeliness should not be an elenent of thé
evaluation.. Rat her, the court shoul d focué upon the conpliance package that
t he tbmnship presents by exam ning each of its parts and its overall effect
to determ ne whether the package is realistic.
This standard of conpliance should nake it possible to achieve al

the purposes underlying the Munt Laurel doctrine while at the sane tine
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preserve the legitimte planning control which the Court sought to protect
for our municipalities, (at 214) Rejecting a weighing of I|ikeliness between
included and excluded sites should sinmplify the conpliance procedure and
hearings. Finally, to those who may be excluded in the process, the test is

not unfair. There is no inherent right to Munt Laurel zoning absent a

bui l der's renedy. The Mount Laurel principles exist for the benefit of the

| omwer income households of our State, not for those seeking rezoning. A

plaintiff receives Munt Laurel zoning by earning it - that is, bringing

about Mount Laurel conpliance by denonstrating that the ordinance is

excl usionary and of feri ng to build a substantial anobunt of [ower income
housing, (at 279-80) A builder or property owner not' so entitled should not
be heard to upset an otherw se acceptable municipal plan sinply because it
does not include a site upon which [ower income housing is also likely. That

demands more of our towns than the Mount Laurel principles dictate. It also

represents an unwarranted intrusion into the well established prerogatives

of ~our nunicipalities.

Certain aspects of this test of conpliance require brief coment
before the court exlam' nes the Bedminster efforts at neeting the test. As
noted above, the second step in the evaluation process involves an
exam nation of the sites selected or other mechani sms used by the township to
achi eve coﬁpl i ance. The assessnment may include, anobng other things, site
suitability, affirmative nmeasures, alternative conpliance mechani sms, project
feasibility and other |ess tangible factors.

A review of site suitability rel ates to t he physi cal
appropri ateness of the parcel. Such factors as environmental suitability,

availability of infrastructure, proximity to goods and services, regional

14



accessibility and conpatibility with neighboring land uses nay .inpact upon

whether the court finds a parcel suitable for Munt Laurel devel oprent.

A review of affirmative neasures relates to the matters discussed

in Munt Laurel |l at 260-74 including subsidies, inclusionary zoning
devices, incentive zoning, mandatory set-asides and the resale controls
necessary to ensure that the lower inconme unit will remain affordable over

the long term

A revi ew of alternative conpliance mechanisns relates to any
approaches that a nunicipality nay propose as neans of avoiding the
construction of four market units for each lower inconme unit which results
from use of a 20% mandat ory set-aside. Exanples mght include commercial
incentive zoning which produces lower incone housing or projects fully
funded by the municipality. The court will be called upon to gauge whet her

the alternative mechanisns will be likely to lead to Munt_Laurel housing.

A review of project feasibility relates to whether the rezoning and
other affirmative neasures will provide a builder with a sufficient profit

to nake the project a likelihood, (at 279 _n 37) If the project is not

economcally feasible, a builder will not undertake construction and Mbount
Laurel housing will not materialize. In reviewng project feasibility, the

court will address any density bonus granted to the builder in light of the
required set-aside to deternine if it provides sufficient funds to internally
subsi di ze the |ower income units. I|f the bonus is too |ow or the set-aside
too high, lower income housing will not result. In that regard the court
shoul d al so address fee waivers, tax abatements and other nunicipal actions
designed to provide the devel oper with the assurance of a reasonable profit.
The last elenent of review is related to what has been described

above as intangible factors. The nmere revision of a zoning ordinance to

15



provide Mount Laurel zoning does not guarantee that |ower incone housi ng'wi Il
actually result. Absent a builder's remedy, the only change is the creation
of the realistic opportunity for such housing. = Wthin reason, the court
should try to discern whether there are any hidden barriers in the conpliance

package which would inpair the Mount Laurel climate that- the rezoni ng or

other mechanisns attenpts to create. The individual predilections of
property -owners, possible political pressures on them not to sell, title
probl ens in the selected site, vested approvals for other uses, the inflation
of market prices caused by rezoning and other such factors are areas of
relevant inquiry. (cE&» 261 ru 26)  course, because of the i nher ent
vagaries involved in this exercise the court nust, on a case by case basis,
pl ace a Iinjt on just how far it will pursue such issues. Hard proof of such
probl ens cannot be ignored. Speculation, on the other hand, could be
endless. The court nust use its discretion to control the evidence in
relation to its value. For exanple, there could be instances in which the
present intentions of the property owners concer ni ng sale are in dispute. In
those situations perhaps the nost the court can do is consider what a

rati onal owner woul d do under the circunstances.

Finally, before examning Bedninster’s ordinance, one other aspect
of the conpliance test warrants brief attention. Wile a muni pi pal ity shoul d
be given as broad a rein as possible in designing its response, the court
will not assume that nerely because each site selected is itself realistic
the conbination of t h‘ose sites into a conpl i ance package autonatically
produces an acceptabl e ordi nance. Thus, for exanpl e, t.he court will have to
address itself to possible social segregation within each project and within
the town as a whole. (££. 268 n 32) Not ohly nmust each site be realistic,

the total package must represent reasonable planning.
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B. The Bedni nster Conpliance Package

Wth regard to certain portions of the conpliance test, there is no
di spute that Bedni nster has passed. Everyone in this matter agrees that the
ordinance is now free of excessivé restrictions and exactions or unnecessary
cost gene}ating devi ces.

As to affirmative measures, the principal device utilized by
Bedni nster is mandatory set-asides. Al but one of the parcels rezoned for
conpliénce purposes require the builder to sell or rent units below their
fair narkét val ue so that they may be affordable to lower income people. The
builder in return receives a density bonus. As to one parcel, the township
created a different affirmative device whereby in exchange for the dedication
of a parcel of land to the township which would be devoted to |ower incone
housing, the builder is permtted to construct a comercial facility at a
greater square footage ratio to land than he would have otherw se been
allowed if no dedication were nade. In addition, the nunicipality has
provided for a small  amount  of overzoning which will be discussed
subsequent|y.

The township has taken certain other affirmative steps to ensure
the actual construction of |ower income housi ng. The court notes, however
that the township's contribution.through the affirmative devices nentioned
bel ow shall not be deemed a prototype for future cases or even for other
projects in Bedninster: The steps taken to date include:

1. The waiver of certain fees for subdivisions, site plans,

building permts, certificates of occupancy and engineering

revi ews.

2. The township adopted a resolution of need.and a tax abatenent

agreement concerning the existing low and noderate construction on
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the site where Hills is presently constructing 260 |ower incone
units.

3. Bedni nster assisted Hills in obtaining financing for that
devel opnent through the New J‘ersey Mort gage Fi nance Agency.

4. The township entered into a consent order on My 25, 1984
whereby it agreed, under certain circunstances, to nake reasonable
- contributions to the admnistrative expenses of +the nonprofit
corporation which is to nonitor sales of the |ower inconme units and
mai nt enance of their price structure as |ower incone units.

5. The township entered into an agreenent with the Environnental
Di sposal Corporation (hereinafter EDC) and Hills to pursue the
expansion of the sewer franchise area an’d sewer plant of EDC to

provi'de sewage capacity to nost of the Mount Laurel sites.

6. The township has agreed with the Public Advocate that in the
event its conpliance package is approved by the cburt it vv| Il
imediately take all reasonable steps necessary to upgrade its
muni ci pally owned sewage treatnent facility, known as the
Bedninster-Far Hills plant, (hereinafter BFH) The township has
al so agreed with Tinber, one of the owners of a conpliance site, to
reserve capacity in the -BFH plant for a ten acre senior citizen
lower incone housing site to be dedicated by Tinber to the

t ownshi p.

Since the mandatory set-aside approach is the predom nant manner of

satisfying the Munt Laurel obligation in Bedninster, the court nust
undertake a detailed review of the sites selected to deternine whether they
provide the realistic opportunity for the construction of |ower incone

housing in the time period required by the court. There is annexed to this
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opinion as Appendix | a map which designates the sites selected by the

township for Muunt Laurel conpliance as well as certain other sites to which

the court will refer. Sites A through K are the conpliance sites. There is
al so annexed to this opinion as Appendi x Il a recapitulation of the number of
| ower inconme units expected to result fromthe utilization of those sites as

reflected by the opinion of each of the experts who testified.

le Sites A through E

As noted from Appendix Il there is no dispute with respect td the

nunber of units which are likely to result from sites A t hrough E Al of

the experts agree that these sites will produce 629 units of |ower incone
housing and that the housing will result by the end of 1990. In fact, site A
whi ch is owned by Hills, is already under construction. Al 260 units are

either sold or in some stage of construction. Site B which is also owned by
Hills is scheduled to start construction shortly. It will produce 180 | ower
income units. Both sites have sewerage presently avail able through EDC which
is corporately r_el ated to Hills. There are no significant restraints which
woul d preclude the devel opnent of either site although in the planning of

site B, Hlls nust make adjustnments for some steep slope conditions. No one

has suggested that these adjustnents cannot be made. Sites C, D and E are
within the franchise area of EDC although there is no present |[egal
requirement to sewer  those properties. The issue of sewerage will be

addressed after the site revi_ew'is conmpl et ed.

Dobbs! expert verified the pr'opriety of including sites A to E in
the conpliance package.- Wen asked whether it was appropriate to include
those sites, he responded that if he were recomrending a conpliance package to

the court he would include those five sites and expect them to produce the
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anticipated 629 units by 1990. It should also be noted that the township's
expert witness contacted the owner of sites C and D and the owner of site E

and verified their willingness to sell their properties.

2. Site F - Washi ngt on Court

This parcel consists of six individual lots plus a snall cul-de-sac
and is comonly referred to as Washington Court. Two of the lots are vacant
and the remaining four have existing single fanmly detached dwellings. In
aggregate, the parcel consists of approximately 32 acres excluding the
cul - de- sac. It is currently zoned for a planned unit development at a
density of ten units per acre with a-20% mandatory set-aside. It is |ocated
within the franchise area of EDC and as can be seen by reference to Appendi x
I, it is imediately adjacent to parcel B which is the next site to be
developed by HIlls. ne person ows three of the lots in site F. O one
five acre lot that individual has a hone. The second lot is vacant and is
approxi mately 11 acres. The third lot is also vacant and is approxi mately
five and one-half acres. Adjacent to the five and one-half acre lot is a two
acre lot already owned by HIlls. Athough the HIls property has a structure
upon it, the aggregation of the Hlls lot with the two vacant lots woul d
provide an 18 1/2 acre site for developnment. The township expert testified
that the 11 acre lot is élready for sale and that the common owner of the
five and one-half acre lot who also ows a home within site F would be
willing to consider the sale of the home site and the additional vacant | ot.
The HIls éite and the three lots in common ovvriership woul d produce a 23 1/2

acre site with a ten unit per acre zoning and a 20% nandatory set -asi de.

The court appointed master and the township expert both cont ended_

that site F would generate 51 lower income units. Dobbs! expert disagreed

20



a never-never |and"

placing this site in what he characterized as
principally because of the difficulty of assenblying lots not in common
omershi p. The Public Advocate's expert stated that while assenblage and the
existence of dwellings on certain properties within site F created the
probability that the total site was |ess likely to be devel oped within the
conpliance period, at least 31 lower inconme units would result from those
| ots which were in common ownershi p.

In the court's view the position t_aken by the Public Advocate is
the nost reasonable. There is no denying that the assenbl age of sites as
vel | as the existence of dwelli ngs within the parcel constitute a significant
constraint upon the immediate use of site F However, there are several
factors which lead the court to conclude that there is a reasonabl e-
likelihood that this site will be available even though it mght come to the
market at a later date than other sites in the conpliance package. |ncluded
anong those factors are the common ownership of three sites by one property
owner, the ownership of one site by HIls which is innmediately adjacent to
two sizeable vacant sites, the proxinty of site .F to the franchise area of
EDC, the proximty of it to the site which is already under devel opmaht and
parcel B which will be devel oped next and the intensity of the housing demand

existing in the area.

-

3. Ste G- AT&T

Site G consists of approximately 52 acres and i.s directly across
the road fromsite B, the next HIls site to be constructed. It is presently
owned by Anerican Tel ephone and Tel egraph which operates a facility to the
north which is physically separated from parcel G by Interstate 287. -The

court appointed nmaster and the experts on behalf of the township and the
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Public Advocate all agreed that this site | is likely to prbduce 90 | ower
income units. There is sone difference of opinion as to when the units would
be built. qubs* expert pointed to access and sewer availability as major
constraints to t he devel opnent of this site along with the fact that it is
heavi l y vbodéd. In addition he stressed that the access road would have to
be expanded and utilities brought to the site. However, the principal
constraint ‘seenB to be sewerage.

Parcel G is not within the franchise area of EDC and therefore
there would be sone delay even if the franchise area is expanded. However,
the township and EDC havé executed a contract whereby EDC agrees to make
application for expansion to include site G in its franchise area if AT&T
enters into an agreement with EDC to pay a proportionate share of the
expansi on of the EDC plant. Testinony supported the proposition that once the
Department of Environnmental Protection approved the expansion of the EDC
pl ant, the Board of Public Utilities could approve the petitio'n to expand the

franchise area within two nonths. Wth regard to road access, it is the

township's position that because Hills will start constructing hones on site
B as it conpletes site A it will be necessary to provide access to site B
through the very same road which will service site G Therefore, the

inclusion of site G within the conpliance package is particularly |ogical
from an ecohorry of scal e vi ewpoi nt.

The townshi p, concedes that the parcel in questi_on has t opographi cal
constraints. However, it points out that in coﬁputing the nunber of units to
be credited for lower income purposes it has allowed for such constraints.
Dobbs® expert could not deny f[hat the parcel could be developed if the

constraints were adequately addressed in the site devel opment pl ans.
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The court finds that site G is an appropriate parcel for inclusion
in the conpliance package. The agreenent to expand the EDC franchise area
and the treatnent plant's capac_i t'y, the likely inprovenent of Schley Muntain
Road in order to provide access to'site‘B and thereby al so access to site G
the proximty of the site to parce.l B which is the next tolbe devel oped by
Hlls and its location vvithin. the area of intense housing demand all justify
its incorporation in the package.

The court does not deemits proxinity to Interstate 287 to have a
substantially depressing effect upon the likelihood of it being utilized for
a planned unit developnent. ~ There is, however, a significant condition
relating to this property which will -be addressed |ater. At this point it
shoul d be repeated that the agreenent of the township and EDC to expand the
franchise area is contingent upon the willingness of AT&T to participate in
the cost of expansion of the sewer service. That contingency is in the form
of an option given to AT&T to participate in the franchise area.. As will be
noted, this site receives conditional approval in the sense that an alternate
site will have to be provided if AT&T does not exercise its option in

accordance with the agreenent.

*« Site H - Lei ghton

Site H consists of approximately 13 1/2 acres. By the adnission of
the township expert, approxinately eight acres are designated either as sfeep
slopes or flood hazard |ands. The town asserts that because of these
constraints only 36 units could be built on the property of which seven could
be | ow and noderate.

The court appointed nmaster agreed with the conclusions of the

municipality. In his report.of April 11, 1984 he recommended that this site
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be accepted as providing a realistic opportunity for the construction of
| ower incone units subject to pronpt and sustained efforts at expansion of
the sewage treatnment plant. In this case the master was referring to the BFH
pl ant. The Public Advocate's éxpert di scounted this site entirely because of
its limted size. He felt it was not likely to develop within the conpliance
peri od. Dobbs! expert also contended that the scale of devel opment of this

site should renmove it from Mount Laurel consideration.

VWiile it is true that the site is zoned for planned residential
devel opnent and nmay have the potential for higher density construction at
sone time in the future, it is very difficult for the court to say that there
is a realistic likelihood that the site will be constructed Within t he
conpliance peri od. Over and above its physical constraints, the site nust
al so await the technical upgrading of the BFH plant. While that seens |likely
within the conpliance périod, considering all other factors this is not a
parcel which one would want to rely upon for the purposes of providing the

realistic opportunity for the-construction of Munt Laurel units.

5. Site | - Segerstrom

This parcel is approximately 25 acres only a half acre of which is
designated as critical |and. However, the tract consists of a large nunber
of Iots'var-yi ng in si ze nost of which are under diverse ownership. The
township concedes that while it is zoned for nultifanm |y developnent only a
small portion of it is considered devel opable for the production_of | ow and
noderate inconme housing. O the total acreage, the township argues that
approxi mately 1A acres can be devoted to that purposé. The townshi p stresses
that three of the four lots conprising that 14 acres are more than three

acres each. The hultifam'ly district designation pernmits a density of 12
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units per acre on any parcel of at least three acres. Ther ef ore,
theoretically any of the three lots consisting of at least three acres can be
devel oped individually without the necessity of the adjacent property 6mmers
Selling to 6ne another or developing in a joint venture. If the avail able
land for conpliance purposes is calculated, the township concludes that
approximately 165 nultifamly dwelling units could be constructed, 33 of
whi ch could be | ow and noderate income units.

The court appointed naster believed that it was not inpossible that
the three sites which had adequate zoning could devel op independently. He
stressed that assenblage would be preferable and that the necessity for.
assenbl age nmade the overall parcel not nearly as attractive as other sites
for the purposes of proViding i Mmediate availability. In a letter filed with
the court, he questioned the likelihood that site |I would becone available in
the absence of assurances that it would be marketed as an assenbled site. He
therefore did not credit this site towards the town's fair share obligation.
The Public Advocate's expert concurred, reaching the conclusion that the

assenbl age problem required that this site not be credited for Mount Laurel

conpliance purposes. Dobbs' expert agreed

In_addition to the assenbl age constraints, the site is also i npeded
by the unavailability of sewage treat nent. It would have to depend on the
expénsion of techni cal upgrading of the BFH plant in order to be utilized for
nultifam |y constructioh. VWi | e 'it is possible that 'sone multifamly
construction nay také place on the lots located mﬁthin_site | at sone tine in
t he future and perhaps provide some of the lower income conponent which is
deferred under this opinion to the 1991-1994 period, it cannot be said that
in the context of requiring adquate zoning for 819 units, parcel | should be

considered a conpliance site. Therefore, the court agrees with the three
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experts who concluded that it should not be given any credit towards the fair

share nunber.

6. Sites J and K - Tinber Properties

Site J consists of approximately 23 1/2 acres. Site K consists of
several lots totaling approximately 41.2 acres. All of site J and a portion
of site K is under option to Tinber. Site J has extensive frontage on State
H ghway 206. It is located directly across from a mmjor office research
facility. The township alleges that this facility is the single largest |and
use within that. portion of Bedminster and that it affects the character of
the land uses surrounding that area. Site J is proposed to be included
within an office research district. In accordance with the permtted
devel opnent density of building floor area to land area, the parcel could
acconmodate a 179,000 square foot office research building. The township
ordi nance had provided for an intensity bonus increasing the floor area ratio
from 0.175 to 0.220 which would allow a building with a total of 225,000
square f_eet. To obtain the intensity bonus the devel oper nust dedicate to
the township one acre of .Iand within parcel K (under the sane ovvhership as
parcel J) for every additional 7,623 square feet added to the buil di ng to be
constructed on parcel J. The intention is to use the dedicated land for
construction of a senior citizen facility for |lower incone people. The
townshi p thought that thé ordi nance provision would generate a dedication of

four to six acres of | and.

During the course of the trial, the township and Tinber reached a
settlement concerning the zoning of thi s parcel . Ti nber agreed to take
advantage of the floor area intensity bonus on the condition that the

townshi p i ncrease the bonus so as to produce a commercial building of 260,000

26



square feet. In exchange Tinber agreed to dedicate ten acres in parcel K
The bal ance of parqel K owned by Tinber was to be devel oped through a single
famly cluster concept. The resulting project was to be provided with sewer
capacity through' the BFH plant and the township undertook to upgrade BFH as
part of 'the' settl enent. Not wi t hst andi ng tﬁe increase in acreage dedicated,
the township agreed that it would not seek credit for nore than 90 Munt
Laurel units.

The master concurred with the nmunicipal zoning of the parcel even
before. the settlenment took place. He agreed that 90 units should be credi ted
to this site. The Public Advocate's expert, who also testified before the
settlement was reached, concluded that the floor area ratio bonus constituted
a substantial incentive for the land dedication. He conceded that there was
sone difficulty in being sure that a nonprofit sponsor of a senior citizen
housing project for the site would get funding. However, he characterized
the possibility as "not negligible" and urged the court to give credit to the
site because it was a serious proposal worth taking seriously and because of
the benefits of 100% | ow a‘nd nmoder at e housi ng which would result fromit. He
enphasi zed that it was inportant for the court to support alternative npdes
of conpliance other than the provision of lower income housing through the
construction of four market units in order to obtain one |ower income unit.
He did suggest that the court nonitor the situation with regard to the
progress of the nonpraofit corporation in obtaining funding and that if, after
a r.easonable period of time, it appeared that funding was not likely .or in
fact had beconme nore unli kél y, the court requi.re the toMshi p to do sonething
to provide for the construction of those units or provide an alternative

site.
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Dobbs! expert, who also testified before the settlenent was placed
on the record, argued that this site should not receive any credit for Munt
-Laurel purposes. He first asserted that the absence of sewerage was a
significant disincentive. Secondly, he hdi d not believe that the increase in
floor area ratio would act as an adequate incentive for the owner to exercise
the option. He correctly pointed out that the ordinance did not require the
| ands to' be donated spécifically for lower incone housing but rather for
"public purposes”.

The court concludes that this site should be given credit .for 90
units of |ower .incone housing based upon the agreenent ent ere_d into between
the township and Ti nber. It is evident that Tinber has already perceived the
incentive as being adequate to allow i-t to dedicate ten acres in site K
Apparently the sewerage issue, while by no neans. resolved, has taken a
further step towards clarification since both the township and Tinber have a
notive to pursue the technical upgrading of BFH. As will be seen later, the
increase in capacity in BFH to proyi de for Tinber can be acconplished wi thout
expansi on of the 'pI ant but rather through technical inprovenent. Finally,
while the availability of funding for the project my be probl ematic, the
court finds the argunments of the Public Advocate's expert persuasive.

Muni ci palities should be encouraged to satisfy their Munt Laurel obligation

t hr ough neans cher than four to one construction. The court is willing to
take a mni r_rumrisk, given the magnitute of the fair share of this township,
to acconplish that goal. Additionally, by virtue of the conditions to be
placed on this site, the risk can be further mnim zed. As will be seen
later, the court will require a nonitoring of the efforts being made to
realize the construétion of the 90 units. If after some reasonable time it

appears that funding is not going to be acquired through outside sources, the

28



township will have to consider undertaking the project itself through sone

other funding device or it will have to provide an alternate site.

7. Site M- Johnson

This parcel consists of approximately ten acres. It is zoned for a
variety of residential and nonresidential uses. The township argues that it
woul d be -an excellent location for subsidized senior citizen housing and.the
conpl i ance package provi des the opportunity for that construction. However,
the township seeks no credit towards its fair share nunber although it. points

out that the parcel could acconmpdate at |east 90 |ower inconme senior citizen

units. It is offered as an alternate site to that parcel which has now been
dedicated on site K The nmaster agreed that it was an appropriate
alternative. The Public Advocate's expert, while agreeing that it is

physically suitable, contended that it would be i napprdpri ate to provide a
fair share credit for nmore than one senior citizen project in the township
since it was highly doubtful that the township could get funding for two -
projects in the period in which the township is granted repose. Since the
township does not rely on this parcel for satisfication of its fair share,

the court need not pass upon whether it is a realistic site.

8. Site L - Dobbs

This site was not included in the conpliance package and, as a
result, brought about the chall ehge by Dobbs. The entire parcel in which
Dobbs has an interest consists é\f approxi mately 212 acres. The portion shown
as parcel L on Abpendix | conprises 137.5 acres. The townshi p's expert

cal cul ated that through the use of the present single family cluster zoning,

108 dwelling units could be constructed on the noncritical areas of the
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property, none of which would be for Ilower incone famlies. Dobbs has
proposed several uses of the site. Initially, his intention was to develop a
_shoppi ng center. Subsequently, in a letter dated February 7, 1984, he
p.rovi ded the court with three alternative uses. Dobbs® preferred élternativle
was a nixed conmercial-residential use which would provide 250 |ower incone
units. The other two alternatives were entirely residential ana woul d
produce from 192 to 232 lower incone units depending upon the anount of
acreage utilized. A portion of the parcel would be devoted to open space and
another portion of it is deenmed critical because it is within the flood
pl ai n.

The parties differ somewhat with respect to the accessi bility of
the site. The township contends that it has linmted frontage on State
H ghways 202 and 206 and that access is encunbered by a 200 foot wide Is_trip
of Green Acre buffer easement extending along the entire easterly border of
the property. Dobbs contends that the site which is just above Interstate
287 has direct access to the interstate and adeduate access to Routes 202 and
206. Dobbs also contends that the buffer easenent would not be a si gnihficant
constraint on the property.

The maj or area of dispute is the feasibility of sewering the site.
That issue led to extensive testimony concerning the overall inmpact of
sewerage issues on the conpliance package. The Dobbs parcel is not |[|ocated
within the franchise area of EDC. It appears that it would be physically
possible to provide the sewage treatnent to the Dobbs site from EDC 0]
course, if that were acconplished, EDC would have to reconsider its overall
ability to provide capacity to other sites within the conpliance package.
Dobbs argues that if EDC cannot provide capacity he will provide his own

sewage treatment facility on site. The systemwhich he proposes, a rotating
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biological disc tertiary treatnment plant with subsurface ground discharge,
all egedly avoids the delay and problens involved with discharge into a
wat er way . Several days of testinbny were consuned in evaluating the relative
advant ages and di sadvantages of this nmethod of tréatment as conpared to t.he
poi nt di scharge met hod utilized by the EDC plant. That system releases its
effluent directly into the Raritan River. The testinony also centered around
the tine span within which it would be possible to obtain approval and
realize construction of the Dobbs plant as opposed to obtaining approval for
the expansion of the EDC plant and its franchise area. Dobbs also asserted
that it was possible to sewer his site through the BFH plant. Agai n BFH
would require an upgrading in order to .provi de capacity and also would be
giving preference to Dobbs over other sites within the corrplianpe package.
-The parties did not substantially disagree with respect to the tine
within which it would be possible to obtain approval for their sewerage
progr ams. On bal ance, the court concludes that the nobst that can be said
with any certainty is that it_ will take approxinmately two and one-half years
to obtain all necessary approvals and conplete construction of the Dobbs
system and that it will take approximately the sanme period to expand the EDC
pl ant. Dobbs! expert agreed that both systens .a.re likely to conme on line
about the same tine. It appears to the court that approval of the EDC plant
is less unbertain than. Dobbs' proposal given the status of EDC s present
approvals and the fact that it was initially designed wth fhe potential to
double its capacity. Wile Dobbs contended that the Departnent  of
Envi ronnental Protection woul d require enlarged testing before EDC obtained
approval fo.r expansi on, the testi rrony establ i shed that there is no reason why
the application for 'exparl15ion cannot ruh concurrently with the increased rate

of testing as nore units in the Hlls devel opment cone on I|ine. Techni cal
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upgrading of the BFH plant seens to be likely and perhaps the nost
expedi ti ous neans of providing additional. capacity. Howevér, the anount of
cabacity is rather limted and would pe principally devoted to providing
sewerage for the Ti mber sites (J and K) .

.Th‘e i ssue of whether a site may appropriately be included in the
conpl i ance package should not turn solely upon the question of its relative
susceptibility to being sewered. O course, if the proofs dempnstrate that
one site has very little likelihood of having the appropriate infrastructure
provided to it and that another site is conparatively assured of having such
facilities, those proofs cannot be overl ooked. The evidence in this case
does not support the conclusion that Dobbs is in any better position as it
relates to sewer availability than any of the sites of the conpliance
package. In fact, the court nust |lean towards the conclusion that, as
between the two plans, it is nmore likely the township plan will obtain
approval and be inpl enented.

EDC is already corrﬁ‘itted to seeking an expansion and has started
wor k towards that goal.. The application for a discharge permt has already
been filed. The original plant capacity can be doubl ed. It was also
designed to the best available technological standards and those standards
have not been altered to date. EDC is a functioning organi zation staffed by
a coeretent. director who testified in these proceedings. He .appeared

experienced in the process of obtaining governmental approvals and in the

operation of the plant. The township has pledged its support for the
expansion of both EDC and BFH. It has signed an agreenent with EDC to
cooperate in obtaining the necessary pernmts. It has also signed an

agreement with the plaintiffs represented by the Public Advocate to take all

necessary steps to have the BFH plant technically upgraded to increase its
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capacity by 50,000 gallons and thus nake use of the Tinber parcel nore
feasi bl e. As part of its agreenent with Tinber, the township has agreed to
reserve and alldcate capacity in the‘ BFH plant sufficient to accommopdate
effluent from the senior citizen devel opnent on site R; CNéraII the efforts
of the town together with EDC have the potential of providing for alnobst an
addi ti onal one nillibn gall ons of effluent for the conpliance package.

- One final aspect of the sewerage issue deserves only passing
ment i on. Dobbs spent a substantial amount of trial tine attenpting to
construct a hypothetical case which he labelled "The Hills Dilema". Wrking
fromthe assumption that all of the sites in the Pluckenmin Village area were
to be devel oped inmediately, Dobbs aggregated the anmount of sewage capacity
-needed in the EDC plant to service those sites, existing contractua
commitments and proposed Hills construction in the adjacent Township of
Bernards. This totaled approximately one and a half million gallons. The
present capacity of EDC is approximtely 800,000 gallons. Thus, Dobbs argued
that sonme projects either in Bedm nster or Bernards woul d be del ayed. There
is no dilemm. In the first.place,.Dobbs does not account for the phasing
whi ch the court has authorized. Secondly no one can expect that all of the
sites will be built at once. In fact, that would be an undesirable result.
Finally, no package can be devised in Bedm nster which does not depend on
sewer expanéion or construction and the resulting delay. Even Dobbs woul d
experience that delay. .

Having considered each of the sites individually it is now
necessary to address the conpliance package of the township fron1_the
standpoi nt of an overall evaluation. Before doing so several caveats should
be expreésed. In the first place, it should be noted that we are in the

infancy of the developnent of conpliance packages throughout the State.
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Second, there have been very few conprehensive reviews of corrpl.i ance
ordi nances by our trial courts and as of yet no conprehensive published
opi ni on vv| th regard to any conpli ancé_ or di nance. Third, it should be
recogni zed that we are in an évol utionary process of developing alternative

conpli ance nechani sns for Munt Laurel purposes. The literature concerning

alternative methods of conpliance is starting to devel op. The court is
recei ving- novel conpliance ordinances taking varied approaches to providing
lower income units. VWhile we are in that process. the court nust be careful
not to discourage efforts which could avoid the nece_ssi ty to conmply with

Mount Laurel through the devel opment of four market units for every |ower

income unit. Finally, the court nmust be mndful of the broad area of
subj ective judgment involved in determ ning whether a conpliance package wil |
acconplish its goal. For exanple, competent planners can disagree wth

respect to the likelihood of a given site being utilized for Mount Laur el

pur poses or a specific nmechani sm acconplishing Munt Laurel goals. The court

is constantly faced with disputes over the judgments made by the nunicipality
in its conpliance efforts. It is inperative that the court not substitute
its judgment concerning the reasonableness of the “conpliance ordinance for
that of. a well reasoned and soundly conceived nunicipal plan where nore than
one reasonable alternative exists. Just as a municipality is not required to
do nore than its fair share, (at 219) a nunicipality is not required to
replace its reasonable approach with another reasonable approach nerely
because a property owner or owners, not entitled to a builder's remedy, are
excluded fromthe package or because it m ght have been .j ust as reasonable to
include them Wth these caveats in mind, the court nust decide whether the
Bednmi nster ordinance, in its totality, represents a reasonable approach to

providing a realistic opportunity for |ower i ncome housi ng.
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The township's approach to Munt Laurel compliance is to

concentrate nost high density housing in what is known as Pluckemin Vill age
utilizing highways to create both a visual and physical barrier between the
high density areas and the remmining rural parts of the township. A

secondary goal is to build up Bedminster Village as a small rural center in

which the senior citizen housing is to be located. |In addition, the township
seeks to provide a limted infill devel opment which will occur in Bedminster
Village on sites H and I. To acconplish those goals the township has zoned

sites A through G in Pluckenin Village and created a second node of
devel opnent within the vicinity of Bednminster Village utilizing sites H
t hrough K The. vast rrﬁj ority of the fair share will occur within Pluckenin
Village and it appears that all of the fair share conpliance through 1990 is

likely to occur in the Pluckenmin Village sites and on site K That latter

site will provide only 90 units towards the fair share. The bal ance of the
656 units through 1990 will in all likelihood come from those sites |ocated
in Pluckenmin Village. It is in that location that the present Munt Laurel

devel opnent is underway.

Site A is already under construction and will provide 260 units.
Site B shall be under construction shortly. Between those two sites the
township will have already provided 440 of its 819 units within a very brief

\time. All of those sites are located to the east o.f Interstate 287 which
creates what has been referred to by one expert witness as a "hard" barrier
protecting and preserving the rural, residential and farm land to the weét.
The zoning elinmnates the need to provide some transitional uses which woul d
ot herwi se becone necessary if the township were to allow devel opment to the

west of Interstate 287 in any substantial_ scale.
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The township provides nunmerous additional justifications for the
concentration of nobst of its conpliance sites in one area. In the first
place, it is obvious that Hills has tapped an intense housing denmand and is
likely to continue rapid construction. The devel 6pmant is likely to exeft
pressures upon adj acent properties making them attractive to potential
devel opers. Furt her nor e, if is reasonable to assune that the change in the
character-of that inmediate area m ght well have the effect of nptivating the
existing land owners, even those with residences on the conpliance parcels,
to offer their properties for sale. The natural market forces would seemto
fav.or the devel opnent of those sites which are concentrated close to the
Hlls sites rather than the developnent of sites scattered throughout the
nuni cipality. Furthernore, because of the corporate relationship, Hlls has
t'he benefit of controlling the EDC sewage treatnent plant to provide capacity
to both sites A and B. The township and EDC are now involved in a cooperative
effort to provide capacity to the other sites in the inmrediate vicinity.

Their proximity to the plant and their potential for Munt Laurel utilization

gives credence to the fact that t.he expansion of the plant could be |ooked
upon favorably by the supervising governnmental agencies. There is no need
for the construction of new facilities at EDC since the capacity can be
provi ded through the expansi.on of an existing facility which is designed for
t he requisife amount of expansion needed to service all - of the princibal
sites in the conpliance package.

In ternms of feasibility, that is whether the sites are zoned in

such a manner as to pernmit Munt Laurel construction, there has not been a

di spute anong the parties. No one questions that the zoning is adequate.
Finally, in terns of their availability to the market, the township expert

has testified with respect to their potential for sale. Wile clearly there
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are no guarantees which could be inplied from the statements nade by the
township expert, there seldomwi ||l be such guarantees. The best guarantee is
the market itself which, in this case, argues strongly for the inference that
t hese parcels vviIII be offered for sale at sonme reasonable tine in the future.
No other hidden constraints surfaced during the 17 day hearing.

The issue of assurance that sites wll be available for

construction leads to the principal argument which Dobbs makes for inclusion

in the Munt Laurel package. Essentially Dobbs presses upon the court the
proposition that he is ready, wlling and able to provide Munt Laurel
housing on his site as soon as he can obtain sewer approvals. First, as

previously set forth, the test is not one of conparative |ikeliness. Second,
even if.it were, ‘in the final analysis there is no greater guarantee of Munt
Laurel housing emanating from Dobbs' site than all of the sites in the
conpl i ance package which the court is relying upon for satisfaction of the
initial 656 wunits. Putting aside any argunent thét Dobbs is nbt a
resi dential devel o.per and is nerely speéul ating with this site, the hard fact
remaj ns that' no constructi.on can take 'place on his site for a period of
approximately two and one-half years assuming that approval of his sewer
proposal is obtained. It must be renenbered that the Dobbs application and
the township application to expand EDC would be going forward at the sane
tinme. The regulatory authorities would then have to approve both sites for
sewage di_sposal wi thin.the sane repose period. Howéver, if one assunes that
approval can be obtained by Dobbs, construction will then comence within a
time frame which is likely to result in units somewhere near the end of this
decadé. That time frame is not substantially different than the result
anticipated fromthe utilization of the conpliance éites of A through E. All

expefts who testified in this case conceded that fact and all but Dobbs®
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expert agreed that site K would be developed within the sane period. Even
Dobbs' expert placed sites A and B along with the Dobbs site in a category of
parcel s which would result in imrediate construction. Under questioning he
al so conceded that sites C, D and_ E s-houl_d be included in the conpliance
package. " Wil e Dobbs!? expert did atfach certain conditions to the inclusion
of these sites those conditions are no less threatening to the realistic
opportunity than is the uncertainty of sewerage approval for the Dobbs site
and the delay which nust occur even if approval is obtained.

As noted earlier the court has approved the deferral of 163 units
of the township's fair share for the period from 1991 through 1994. It nust
be conceded that the other sites formng a part of the conpliance package
which are likely to come on line at a later date have a greater degree of
uncertainty than those which vviII.satisfy the obligation from 1985 through
1990. It is for that reason that the court has inposed a condition

concerning the wutilization of 'those sites for Munt Laurel conpliance

purposes in the event that they are not developed prior to 1991. That
condition will be discussed at greater length later in this opinion.

Thus, viewed in its totality, the court concludes that the
conpliance ordinance of the township provi_des a reasonable nmethod of
satisfying its fair share. It has elimnated all unnecessary cost generating
devi ces, prbvi ded sufficient affirmati ve neasures and enacted feasible zoning

for sites which are likely to be available for satisfaction of that Mount

Laurel obligation within the tine established by the court. The exclusion of
Dobbs from the conpliance package is justified in light of the court's

conclusion that the other sites are likely to provide Munt Laurel housing

and because sound planning judgnents underlie the devel opnent of the package.
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O course, the court could not reach this conclusion if Dobbs were
entitled to a builder's renedy. As previously set forth, the test of
conpliance requires the court to ensure that the township recognize any
established builder's renedieé. Dobbs argues that he has earned a bui | der' s
remedy. He asserts entitlement to a renedy because he has actively
“participated in the conpliance process after the case was renmanded to this
court in 1983, has introdﬁced.proposals that were incorporated into the fina
township conpliance package and has provided the court wth invaluable
assi stance in uncovering weaknesses in the township's package.

The court holds that Dobbs is not entitled to a builder's renedy.
To fully understand the basis of Dobbs' claim and the court's denial of a
remedy, it is necessary to repeat sone facts that bear directly on that
claim

The firét conplaint in this action was filed in 1971. The
litigation eventually led to an invalidation of the ordinance by the trial
court in 1975 and an Appellate Division affirmance in 1977 requiring
ordi nance revi sion. A new ordinance was adopted and again successfully
challenged in 1979. The township did not appeal that decision. On January
29, 1980 the trial judge directed another revision procéss with the
assi stance of a nastef. On March 20, 1981 the trial court entered an order

decl aring the revised ordinance conpliant with Munt Laurel |I. The Public

Advocate appealed on the grounds that this revised ordinance did not mandate
|l ower inconme housing or a set-aside of |ower incone units. Before this
appeal but during the new revision period, Dobbs filed a conplaint on
Novenber 5, 1980 alleging that restricfive toﬁnship zoni ng precluded him from

constructing a regional shopping mall.
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On August 2, 1983, the Appellate Division remanded the case to this

court in light of Mount Laurel 1l1. The court held its first case managenent
conference on Cctober 6, 1983. Dobbs appeared at this and subsequent
conferences although his <case was never consolidated. Because Dobbs'

i ntentions concerning Munt Laurel construction remained unclear for nonths,

the court required himto submt a witten proposal summarizing his plans.
By letter dated February 7, 1984 Dobbs presented three alternatives all of -
whi ch contained sonme provision for |ower incone housing. As a result, over
the township's objections, the court permtted him te continue infornal
partici pation in the revision process. During this involvement Dobbs
submtted several reports to the nmmster concerning such .issues as sewerage,
site suitability and affordability. Dobbs asserts that this input caused the
township and master to abandon a Decemnber, 1983 conpliance proposal that was
presented to the court. Dobbs contends that the proposal was inadequate in
several respects and that it would have been accepted by the court but for
Dobbs' inval uabl e aid.

At the conpliance trial Dobbs produéed.several Wit nesses and again
expended substantial efforts in attenpting to denenstrate that the final
corrpliancé proposal did not pass nuster. To Dobbs' <credit, a few mnor
weaknesses were revealed and have becone the subject of court inposed
conditions on the conpliance package. That is not to suggest that these
technical defects would not have been disclosed by the Public Advocate, the
master or the court as the case proceeded. The real issue here, however, is
whet her Dobbs? _undertaki ng ent.itles hi m _to a builder's renedy. As noted, |
hold that it does not.

First, Dobbs is not entitled to a builder's renmedy because he has

never been a Mount Laurel plaintiff and furthernore never participated in the
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po'rtion of the trial invalidating the township ordinance. Munt Laurel 11

clearly enunciates a three-prong test that a plaintiff nust satisfy to becone
entitled to a builder's remedy, (at 279-80) For purposes of Dobbs' claim
the court will focus upon the first prong - suﬁcess in litigation. Quite
sinply, a plaintiff who has not succeeded in liti gation, by denonstrating the
invalidity of the township ordinance, cannot satisfy that first prong and
therefore cannot becone entitled to a builder's remnedy.

The builder's renedy is a device that rewards a plaintiff seeking
to construct |ower income housing for success in bri ngi ng about ordi nance
conpliance through litigation. The facts in this case denonstrate that
Bednm nster was brought to court and had its ordinance declared invalid |ong
bef ore Dobbs ever arrived on the scene. Thus, even if Dobbs were seeking to

construct Mount Laurel units fromthe outset, he was sinply too late to be

entitled to a remedy. Therefore, Dobbs falls short on two grounds - he was

neither a Mount Laurel plaintiff nor did he bring about the process | eadi ng

to ordi nance conpli ance.

Dobbs, nonetheless, relies upon his participation during the
revi sion process and conpliance hearing to assert that a grant of a builder's
remedy is warranted. Dobbs essentially seeks to create a new category of
bui l der's remedy which night be called the "but for bonus". He charges that
but for hils participation, the court woul d have approved an ordinance that

was not conpliant with Mount Laurel |I. There is no direct authority for the

proposition that a plaintiff may be entitled to a builder's renedy nerely
because of active or even hel pful participation in the revi sli on process and
conpl i ance heari ng. |

The court is, of course, aware that the Supreme Court affirmed the

grant of a builder's renmedy to Davis Enterprises in Munt Laurel || despite
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the fact that Davis did not intervene until the remand follow ng the Munt
Laurel | decision. The Court itself recognized that Davis was not a typical
“plaintiff-devel oper since it did not institute the suit and that the primary

reason for granti'ng a builder's remedy, encouraging Munt Laurel suits, was

not presént,' (at 309 n. 58) Hovvever, the Court noted that this deficiency
was nore than outweighed by the fact that Davis would provide a significant
amount of actual lower incone housing and the fact that after ten years of
litigation and obstructionism on the part of Munt Laurel Township, it was
i nportant that sonething be built.

The wunique circunstances in Munt Laurel Township conpelled the.

Court to depart fromits own guidelines in Munt Laurel II. That township

had so flagrantly resisted the Munt Laurel | mandate and dug in its heels

for a continued fight that it was inperative for the Court to do sonething
nmore than again order rezoning. It seized upon the chance to achi eve

construction and tinmely inplenmentation of the decision by taking advantage of

awlling builder to deal with an unwilling town.

Dobbs® situati on' is clearly distinguishable. Bedmi nster, unlike
Mount Laurel, has Ibeeh attempting to conply since the denial of the
township's petition for certification in 1977. The history of this

litigation denobnstrates that Bedm nster pronptly rezoned after that denial.
It also chose not to appeal a second finding of invalidity in 1979 and

i nstead proceeded towards conplying with the Munt Laurel doctrine as it then

existed. Additionally, unli ke_' Mount Laurel Townshi p, Bedm nster has already
permtted .the cons.truction of 260 Ilower income unlits which soon will be
occupi ed. Bedni nster has all owed the construction notw thstanding the fact
that there has been no final determination of the scope of its responsibility

under Mount Laurel 11.
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Dobbs also relies upon Morris County Fair Housing Council, et al.

v. Boonton Township, et al., 197 N J. Super 359 (Law Div. 1984) which he

contends stands for the proposition that a builder's remedy is appropriate

where a developer has played a _substantial part in brihgi ng about Mount
Laurel rezoning. In that case, Judge Skillman was faced with a party seeking
to pfotect his claimto a builder's renedy within the context of the Public
Advocat e,, another developer and the township seeking to exclude himas part

of a "class action" settlenent. The party being excluded was a Mount Laurel

plaintiff from the outset who was prepared to participate in proof of
nonconpl i ance of the ordinance. Judge Skillman noted that the objecting
party could seek to prove that his lawsuit played a substantial part in
bringing the township into conpliance, supra (at 373 tL 3) Nonet hel ess, on
the facts before him he denied a renedy .t o the objecting devel oper

notw t hstanding his Munt Laurel complaint and his full participation in the

suit. Dobbs! circumstances are not anal ogous. He never brought a Mount

Laurel action and additionally could not have played a substantial part in
bringing about a rezoning process that had begun |ong before he ever becare

involved in this litigation.

Besi des the absence of legal authority for Dobbs® claim there is

no sound policy argument supporting this new form of renedy. To the
contrary, sound policy dictates that such a remedy not be recognized. | f
Dobbs were to prevail, .then al nbst anyone who subnitted reports to the master

during the revision process, particularly if those reports were in any way

useful, could claimentitlement to a builder's remedy. The "but for" claim
woul d be echoed by anyone who saw the chance to ride the coattails of °

exi sting Mount Laurel litigation. The builder's renmedy was never intended

for- such far-reaching use and possible abuse. Its purpose is to bring about
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Mount Laur el conpliance by inducing and rewarding litigation which starts the

rezoni ng process. Once the process has begun, there is little need for
further renedies. This court has recognized that, while builder!s renedies
have been the npst effecti {/e device for bri ngi ng munici pal ities into
conpliance, there is a limt to the nunber of plaintiffs needed to vindicate
the constituti ohal obligation and that excessive plaintiffs seeking builder's
remedi es ‘can emasculate the nunicipal planning options. At  some point,

multiple builder's renedies are no longer necessary. J.W _ Field Conpany,

Inc., et al. v. Franklin Tp., decided January 3, 1985 (at 6)

Dobbs posits that_ to deny his renmedy would d.i scourage the
submi ssion of valuable information and that it is unfair not to reward a
litigant who is willing to incur the expense involved in that effort. The
court does not believe that such data will be withheld nor does it believe
that denying Dobbs a remedy is unfair. Dobbs did potentially have sonething
to gain by participating _in this litigation. While not able to assert a
legal right to reioni ng, Dobbs could hope to convince the township to

voluntarily rezone his property for Munt Laurel purposes or convince the

court that his site nust be included in order to achieve a realistic
opportunity to satisfy the fair share.
Sonet hing nmust be said about the factual validity of Dobbs' "but

for ar gunent . Dobbs alleges, as noted, that were it not for his
participation the township would have presented and the court would have
approved . a nonconpliant ordinance. That is not correct. The court
acknow edges that Dobbs did actively criticize sone conponents of the
conpl i ance package - -particularly sewerage. But Dobbs was not alone in such

criticism In Decenmber of 1983, the township had presented a conpliance

package which the naster generally endorsed. It was this court which
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rejected the proposal because it phased site availability based on sewer
availability. The court acted even before Dobbs was heard to conplain. It
was the court which required that all sites be zoned at once and thereby
p.l aced the burden on the township to resolve the sewerage issue and to phase
by a nmethod other than site avéilability. For Dobbs to allege that were it
.not for his criticism the court would have accepted the Decenber, 1983
package is both inaccurate and a bit presunptuous. The court recogni zes that
sewer age and wat er issues are paranmount in nost conpliance packages and, with
or without participants |ike Dobbs, the court has and will address them
Finally, Dobbs' involvenent in this suit is not the type of
participation that the Supreme Court sought to encourage with a builder's

remedy. The court does not suggest that Dobbs has used Munt Laurel in bad

faith. However, it is clear that Dobbs did not become interested in Munt

Laurel devel opnent until he realized that the township was unreceptive to his
proposed regi onal shopping mall. He could reasonably assume that after the

township had conpleted its Mount Laurel rezoning, his property could be

subject to even less desirable zoning than when he began his suit. The war
of attrition between Dobbs and the township was not one which Dobbs engaged
in so that he could develop a substantial amount of |ow and noderate incone
units. It appears that the offer to construct |ower income housing, even
when it was ultimtely elicited, was a required fall-back position from
Dobbs' desire to build a shopping center. As a sophisticated |and devel oper,
Dobbs was doi ng everything he could to protect the substantial investnent he

had in the property and to come out of the fray with the best possible

resul t. He cannot be faulted for that - nor should he be rewarded for his
tenacity al one. A right to a builder's femady sho.ul d turn, whenever
possible, on bright line legal principles not on a weighing of a nyriad of
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equi table arguments which nunmerous litigants could cultivate through their

parti ci pation.

C Over zoni ng

I n Mount Laurel Il our Court said:

In some cases, a realistic opportunity to provide

the municipality's fair share may require over-

‘zoning, i.e., zoning to allownmore than the fair

share if it is likely, as it usually is, that not

all of the property nmade available for |ower incone

housing will actually result in such housing, (at 270)

The parties in this case disagree whether the conpliance ordinance
has provided for sufficient overzoni ng. The Public Advocate contends that
for purposes of providing the initial 656 units, site G and either of the two
sites zoned for senior citizen housing at 90 units each, can be viewed as the
townshi p's overzoning w thout giving any consideration to sites H | and F.
The township's position is that the utilization of sites A through E, which
are conceded as realistic, provide 629 units which is 95% of the nunber of
units which the court is requiring through 1990 and 76% of the fair share
nunber of 819. The township asserts that given the rate of devel opment and
sale of residential housing in the Bedninster areé coupled with the |evel of
commercial and corporate devel opnent along the major highways in Sonerset
County, there is a. very great |ikelihood fhat all of the sites will, in fact,
be devel oped soon. Accordingly, it argues that the quantum of overzoning
necessary to all ow for -t he contingency that some sites will hot b.e devel oped
should be very |ow. The total nunmber of wunits actually zoned .for, by
townsh.ip calculations, is 900 or 137% of the 656 units required through 1990
and 110% of the fair share nunber. Dobbs contends that Bedmi nster has not

adequately overzoned beyond its fair share number. He argues that adequate

overzoning is that nmeasure of zoning above the municipality's fair share
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which wll reasonably assure that - t_he muni ci pality's constitutional
obligation will be net in its entirety. Wthh that assertion, Dobbs points to
several sites involved in the proposed conpliance package that are contingent
upon. factlors sucr; as the need for site assenbly, the willingness of the owner
to sell vvithi_n the conpliance period, the likelihood that a ready, wlling
and abl e devel oper will purchase and devel op and the prevailing econonm c and
mar ket pl ace conditions. Dobbs also contends that the unlikelihood of any
site in Bedminster obtaining funding for any senior citizen construction
woul d re_quire that those sites be credited only towards overzoning.

Many of the uncertainties.cited by Dobbs will exist in any |arge
scal e package. There are few guarantees in this process. Even if the court

were to grant Dobbs Munt Laurel relief, there is no absolute certainty that

Dobbs woul d proceed with that construction. However, as has already been
di scussed, conparative likeliness is not the test.

Furthernore, any discussion of overzoning nust now be viewed in the
context of the bhasing of the fair share obligation which the court has
pernmitted and also in the- context of the conditibns which the court will
i mpose upon.the conpl i ance package. The initial inquiry is whether there is
adequat e over zoni ng to satisfy the 656 units which nust be constructed
through the year 1990. As has already been reviewed, sites A through E
provi de the.realistic opportunity for 629 units through 1990. By virtue of
the agreenent reached.between the township and T.i nmber, site K now has the
realistic opportunity of producing an additional 90 units within that tine
span and thus a total of 719 units are clearly realistic by that date.

It should be noted that .overzoni ng is not required in all instances
and the degree of overz_oni ng, when required, should be directly related to

the likelihood of construction of those sites provided in the package. In
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this circumstance, the court believes that it has before it a greater

assurance of conpliance than is available in the typical case. In fact, it
is a virtual certainty that 440 of the.656 |ower income units wll ei ther be
sold or under construction by -the end of 1985. There is no other

muni ci pality before this court Ivvhich could make the claim that approxi mately
70% of its fair share obligation through the year 1990 is alnost secured.
Gven those set of circunstances and the fact that the court should not
require such excessive overzoning as_ to subject the mnunicipality to
unnecessary growth, the court i.s satisfied that the overzoning for the
initial phase of the fair share is entirely adequate.

Wth regard to the remaining 163 units of the total fair share
obligation of 819 which nust be constructed in the years 1991 through 1994,
there is a nore substantial argunent that some doubt exists as to the
feasibility of the sites necessary to satisfy the fair share obligation. At
this point, the argunment is highly conjectural. Bedm nster has zoned for its
entire fair share and it may decide to permit construction of nore units than
‘are required by 1991. Those units would obviously be credited towards the
second phase of its 1980-1990 obligation which need not be fulfilled until
the end of the year of 1994. For exanple, if sites A through E and site G
are developed in the first conpliance period, 719 units would be provided.
If site K ié al so devel oped 90 units would be added for a total of 8’09 units
still within the first corrpliance. peri od. Ther ef or e, the remaining
obligation for the period of 1991 through 1994 would only be ten units.

Whet her all of fhat construction will occur is unpredictable. In
the court's view it is not now sound to require substantial overzoning for
the second phase fair share obligation. | nasnuch as. the repose given to the

township will end approximately coincident with the termination of its first
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phase obligation a_md since é new fair share must then be assessed for it at
that time for the decade of 1990-2000, it would be preferable to conduct a
review of the status of Bedninster's conpliance at that tine. It can then be
determ ned whether it is neceésary to substitute sites for tHose whi ch vve.re
deemed realistic for that perilod or to add additional sites to ensure that
the second phase of the 1980-1990 obligation is net during the phased period
of 1991 through 1994. It should be stressed that any obligation which exists
during that period that has been carried over fromthe prior decade should be
added on to the 1990-2000 decade and that rezoning to neet the fair share for
that decade, if it oc-éurs at the same tine as the review for thée prior

decade, should include sufficient sites for both obligations.

D. Affordability of Lower |ncone Units

"Dobbs has asserted that the units being constructed on site A by

Hlls do not nmeet the affordability criteria as established by the court in

Mount Laurel Il or alternatively that if the units do fall within the
criteria they onIy.provi de housing at the outer linmits of the Iow incone and
noderate incone ra‘nges. (c£. 221 £.8) Dobbs concedes that the Bedm nster
ordinance requires that any |ower incone housing be offered for sale at a
reasonabl e cross-section of affordability.

THe testinmony reveals that the hones being offered for sale in
Hills* first devel opnment can be purchased by |lower incone famlies who wi I.I
not be required to utilize rmre.than 28% of their gross incone to defray the
cost of principal, interest, taxes, .i nsurance and condom nium fees. The
t.estirmny also reveals that those housing costs are normally utilized by the
United States Departnment of Housing and Urban Renewal in calculating

affordability and that that Departnent utilizes a 28% standard for purchase
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of hones and a 30% standard for r_ental units. The 28% rule and the

conponents of that 28% have becone broadly accepted in Munt Laurel

litigation.

| Dobbs is correct in asserting that the hones in the first HIls
devel opnent are only availablé at the upper ranges of ‘low and noderate
incone. The actual prices were approved by the court within the unique

context of this case in an effort to get some Mount Laurel housing underway.

Furthernore, the court concluded that the availability of a honme to a |ow
income fanmily of four at a purchase price of approximately $29,500 and to a
noder ate income famly of four at a purchase price of approxinately $48, 500
represented a maj or breakthrough in the construction of |ower income housing.
The court evaluated the fact that the pr-oposed selling prices did not create
a substantial range of affordability in this single devel opnment. However,

the overriding opportunity for actual construction of Munt Laurel dwellings,

the voluntary conpliance of the municipality in that effort and the fact that
the failure to conpletely resolve the litigation was threatening the
financing of the project conmpelled the court to grant approval in. t hese
limted circunstances notwithstanding the narrow range of affordability
invol ved. Any future devel opnent nust conformto the express requirenents of
the Bedminster ordinance that a reasonabl e cross-section of affordability be
provi ded. Gven the fact that there will shortly be 260 |ower incone units
constructed in Bedmnster within a developnent which wll incl ude hones |
costing up to approxinately $250,000, it is the court's judgment that
i nsi stence upon the technical requirement of a range of affordability at the
time the court authorized construction of those units would have been totally

i nappropri at e.
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I'V. Conditions of Approval

The conpliance ordi nance of the Township of Bedm nster is approved
subject to the follow ng conditions: ‘ |

1. The appl'ication-for expansi on of the EDC franchise area and
expansion of the capacity of the EDC plant to accomodate 1.75 mllion
gal lons of sewage shall be pursued aggressively by EDC and the township.

2. The technical upgrading of the BFH plant to provide an
addi tional 50,000 gallons of sewage capacity shall be pursued aggressively by
the township.

3. The tovmshi_p shall file quarterly reports with the naster
regarding the status of the efforts to obtain approval for expansion of the
EDC franchise area, expansion of its treatnment capacity and the technical
upgrading of the BFH plant. The naster shall, in turn, file sem -annual
reports with the court regarding the efforts being made and shall nonitor to
the extent necessary the progress of the appli catio_ns. The master may al so
communi cate with the court and parti és on a nore frequent basis if necessary
and shall advise the court of any instance in which it appears that the
applications are not noving forward either in good faith or in an expediti oué
manner .

4.. The township shall take | medi ate steps to form a nonprofit'
senior citi zen housi ng corporation which is necessary to fulfill the goals of
constructing a senior citizen housing unit either on site K or M The
corporation shall be formed not later than 90 days from the date of this
opi ni on. Conmenci ng six nonths fromthe date of this opini oh, the nonprofit
corporation shall file reports with the naster as to the status of its

efforts to obtain funding for and construction of a senior citizen housing
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project of not less than 90 units. The naster shall report to the court on
an annual basis as to the status of those efforts if he is satisfied that
they are noving ahead actively and in good faith. He shall, of course,
~report sooner if it appears that sufficient efforts are not being made or
t hat thé I'i kelihood of subsidization has beconme nore renpote. In the event
that the nonprofit corporation has not obtained a funding commtment for the
construction of the senior citizen housing units on or before December 31,
1987, the court shall consider requiring the township to provide alternative
zoning or other nechanisnms to substitute for the 90 units anticipated from
the site unless it appears that a conmmitment for funding is likely to be
obtained within a short period there-after.

5. | f by. June 30, 1986, Ti.nber or its successor has not actual ly
dedicated the ten acre site in accordance with t.he agreenment between Ti nber
and the township, the township shall zone an alternate site with the same
type of comrercial incentive to create the opportunity for the dedication of
| ands for |ower inconme housing purposes.

6. The present' townshi p ordi nance requiring dedication of Iandsr
in exchange for an increased floor area ratio requires that those |ands be
avail able for "publ.ic pur poses”. That | anguage does not ensure that the
lands will be utilized for the. construction of lower income housing. A
condition of approval of the township ordinance is that it be anmended to
provi de that. the dedicated lands will be used for the construction of |ower
i ncome housi ng. It need not specifically provide for |ower inconme senior
citizen housing.

7. The township shall adopt, if it ha's. not already done so, a
resol ution authorizing EDC to expand its franchise area. As noted earlier,

the township and EDC have already conmitted thenselves to expand the EDC
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franchise area to include the Mount Laurel sites in Pluckenin Village. As to

site G a notice shall be sent to the record owner advising that owner of
EDC s intention to apply for an expapsion pernmit to allow an increase in
capacity of the plant and to include site G wthin the e*panded franchi se
ar ea. _The not.ice shal | inform-the record owner that its property shall not
be included within the area for which EDC shall nake application unless that
owner enters into an agreenment with EDC within three nonths of the date of
receipt of the notice concerning the paynent of the cost of the owner's
proportionate share of expansion .of the plant and al | costs incurred in
bringing sewer service to that property. In the event that the owner of site
G does not exercise its option to be-included within the expanded franchise
area and agree to the terns of its inclusionwith EDCwthin that three nonth
period, the township shall be required to provide an alternate site as part
of its conpliance package which will realistically produce at least 90 units
of | ower inco'ma_ housi ng. The township shall be required to notify the court
at the conclusion of the three nonth period whet h.er this condition has been
satisfied. The Public Advocate and the nmaster shall also nonitor conpliance

with this condition.

8. By the adrﬁssi on of the township there is a defect in the land
use ordinance which resulted from oversight and requires amendnent. The
or di nance gi Ves residential and planned unit devel opers a commercial option.
The exercise of the ‘commercial option could reduce the overall nunber of
| over income units which woul d be provided. The township has stipul ét ed its
intention to amend the ordinance to require a devel opér to provide |ower
incone housing equal to 20% of the maximum residential units regardless of

whether or not the commercial option is chosen. In this manner, the
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commercial option would not reduce the anmpbunt of |ower inconme housing which
the court has found can be realistically generated by those sites.

9. As noted in the discussion of overzc_)ni ng, it will be necessary
near the end of the repose pefiod to review whet her additional sites nust .be
zoned by the township to sétisfy the second phase of - its fair share
obligation for the decade of 1980 to 1990. The township shall initiate
proceedi ngs before this court on or before January 1, 1990 to review that
issue and the failure to do so may subject it to a builder's renmedy wth
respect to any developer who institutes litigation after that date
chal  enging the sufficiency of the zoning. -

10. Finally, as has been noted earlier in this opinion, while the
townshi p has provided nodest affirmative assistance in addition to mandatory
set-asides in assisting Hlls with respect to site A, approval of the
conpliance package should not be deemed as constituting a finding by this
court that the township has done everything that it could have done in these
ci rcunst ances .or that it will not be required to do more in the future. As
the Suprene Court said:

...\Were appropriate, nunicipalities should provide

a realistic opportunity for housing through other

muni ci pal action inextricably related to |and use

regul ations. (at 264)

A township may not be passive in its approach to Munt Laurel conpliance. It

may npt be enough merely to adopt |and use regulations conformng to Munt
Laurel |1, However, ét this posture it is not necessary for the court to
define what a nunicipality may be legally or norally requi red to do beyond
rezoni ng. Suffice it to say that it is legally required fo take what ever

additional action is necessary to satisfy its constitutional obligation.



Wiile Bedminster receives legal repose from suit it may not rest in its

efforts to bring Munt Laurel housing to fruition. It has shown a

willingness to achieve actual construction but it may have to do even nore to

conpl ete the task.
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Environmental Disposal Corp. RECEIVED

P.0. BOX 509 .
PLUCKEMIN, NJ. 07978
201-234-0677 MAY 2 4 1985

2 ' JUDGE SERPENTBJJ'S CHAMBERS

May 21, 1985

AT&T Long Lines

(Tax Super, Rm N220)

340 Mount Kenbl e Avenue

Morri stown, New Jersey 07960

Re: Sewer Serivce
Lot 1, Bl ock 43A

Dear Sir of Madam

This shall serve to constitute notice to you as record owner of the above
referenced property in accordance with the May 1, 1985 decision in The All an-

Deane Corporation v. Towship of Bednminster, et al, Docket Nunmbers L-36896-70

P.W and L-28061-71 PPW A copy of this decision.is enclosed for your reference.

| refer you specifically to page 53 thereof which nmandates this notice.

Accordingly, you are hereby notified that Environnental D sposal Corp.
intends to apply for an expansion permt so as to allow an increase in the
di scharge capacity of its sewage treatnment plant and to apply for an expansion
of its franchise area. Lot 1, Block 43A shall not be included within the area
for which Environnmental Disposal Corp. shall make application for an expansi on
of its franchise area unless AT&T enters into an agreenment wi th Environment al

D sposal Corp. within three (3) nmonths of the date of your receipt hereof concern-
ing the paynent of the cost of your proportionate share of the plant and all costs

incurred in bringing sewer service to Lot 1, Bl ock 43A

Ovl- 861 -AV 8 ~.d

NVC re

cc: Honorabl e Eugene Serpentel Ii (/
Kenneth E. Meiser, Esquire
A fred L. Ferguson, Esquire
Roger W Thonas, Esquire
Henry A. Hill, Esquire
M chael D. Masanoff, Esquire

Return Recei pt Requested



