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OF COUNSEL
(201)) 267-8130 FRANK J. VALGENTY, JR.

EOWARD J. FARRELL
CLINTON J. CURTIS
JOHN J.CARLIN, JR.
JAMES E.DAVIDSON
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September 13, 1985

Ocean County Clerk's Office
Cour thouse

Toms River, New Jersey 08754

Re: The Hills Development Company

v. The Township of Bernards, et al.
Docket No. L-030039-84 P.W.

Dear Sir or Madam:

Enclosed for filing are the following:

l.

Two copies of Notice of Motion for Removal of Stay and
Transfer, returnable September 27, 1985;

2. Two copies of Certification of Nancy Ferguson;
3. Original and one copy of Brief; R W : 4
4.

Original and two copies of proposed form of Order for
Removal of Stay and Transfer to Council on Affordable Housing.

Please stamp and return the extra copy of the Notice of
Motion, in one of the enclosed postpaid envelopes.

If our motion is granted, please return a conformed copy of
the signed Order in the other enclosed postpaid envelope.
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Ocean County Clerk's Office
Page Two .
September 13, 1985

By copy of this letter, we are serving copies of all papers
upon all counsel, and we are filing the original Notice of Motion
and Certification with the Clerk of the Superior Court.

Very truly yours,

FARRELL, CURTIS, CARLIN & DAVIDSON

Howard P. Shaw

HPS/sjm

Encl.

cc: Clerk of the Superior Court (by mail)
Henry A. Hill, Esq. (by hand)
Arthur H. Garvin, III, Esq. (by mail)
Mr. H. Steven Wood (by mail)



FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defendants, The Township of Bernards, et al.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

SOMERSET/OCEAN COUNTY

(Mt . Laurel II)

THE HILLS DEVELOPMENT COMPANY,
Plaintiff,

vs.
Docket No. L-030039-84 P.W.
THE TOWNSHIP OF BERNARDS, et al.,
Civil Action
Defendants. .
NOTICE OF MOTION FOR REMOVAL
OF STAY AND FOR TRANSFER

e 88 60 28 04 ¢ se @0 31 % as

TO: HENRY A. HILL, JR., ESQ.

BRENER, WALLACK & HILL

204 Chambers Street

Princeton, New Jersey 08540

PLEASE TAKE NOTICE that on September 27, 1985 at 9:00 in
the forenoon or as soon thereafter as counsel may be heard, the
undersigned, Farrell, Curtis, Carlin & Davidson, and Kerby,
Cooper, Schaul & Garvin, attorneys for defendants, will move
before the Honorable Eugene D, Serpentelli, at the Courthouse in

Toms River, New Jersey for am Order removing the stay of this

evicusly entered by the Court and transferring the
matter to the Affordable Housing Council in accordance with

Section 16 of the Fair Housing Act (L. 1985, c. 222).



In support of this Motion defendants shall rely on the.
pleédings ahd previéﬁé motion papers in this matter, the
Certification of Nancy Ferguson, and the accompanying Brief.
A proposed form of Order accompanies this Notice of Motion.
Oral argument is regquested.
FARRELL, CURTIS, CARLIN & DAVIDSON
Attorneys for Defendants

Mayor and Township Committee of
the Township of Bernards

By: ,W /%«/—'

Howard P. Shaw

KERBY, COOPER, SCHAUL & GARVIN

Attorneys for Defendant,
Planning Board
Bernards

Dated: September 13, 1985

PROOF OF SERVICE

I certify that on September lé, 1985, I caused the original
of this Notice of Motion and supporting Certification to be
mailed to the Clerk of the Superior Court by first-class mail,
for filing; I caused copies of same, and original of a Brief and
form of Order to be filed by hand with the Clerk of Ocean

County: and I caused copies of all of the above to be served

Wy

Howard P. Shaw

upon all counsel by hand.
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FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defendants, The Township of Bernards, et al.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN COUNTY
(Mt. Laurel II)

THE HILLS DEVELOPMENT COMPANY,
Plaintiff,

vs.
Docket No. L-030039-84 P.W.
THE TOWNSHIP OF BERNARDS, et al.,
Civil Action
Defendants.
CERTIFICATION OF
NANCY FERGUSON

I, NANCY FERGUSON, certify as follows:

1. I am Secretary to the Planning Board of the Township of
Bernards. In that position I have access to the records of the
Planning Board.

2. The minutes and other records of the Planning Board
show, with respect to Hills Development Company ("Hills") and
the property owned by it in Bernards Township, that:

a. Hills received preliminary approval for 29
large-lot, single family dwelling units, designated as Section
1A, on October 8, 1981; |

b. Hills received final approval for Section 1A, and

Ihpreliminary approval for an additional 35 large-lot, single

family dwelling units (Section 1B) on September 6, 1984;




c. Hills has not filed any applications for zoning
appfovals ftoh:ét iéési November 1984 (when Township Ordinance
704 was enacted) to date;

d. Hills did present a conceptual map to the Planning
Board's Technical Coordinating Committee ("TCC") showing 2,750
proposed dwelling units, which was reviewed by the TCC and
discussed with representatives of Hills on March 19, 1985, and
as to which the Technical Coordinating Committee had serious
design questions regarding portions of the plan.
I certify that the foregoing statements made by me are
true. 1 am aware that if any of the foregoing statements made

by me are wilfully false, I am subject to punishment.

T, O L

NANCYCFERGUSON

Dated: September 12, 1985
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FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960 ; ‘ﬂ““““f

(201) 267-8130 T T
Attorneys for Defendants, The Township of Bernards, et al.

THE HILLS DEVELOPMENT COMPANY,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

SOMERSET/OCEAN COUNTY

(Mt. Laurel II)

Plaintiff,

vs.

THE TOWNSHIP OF BERNARDS, et al., Docket No. L-030039-84 P.W.

Defendants. Civil Action

DEFENDANTS' BRIEF IN SUPPORT OF
MOTION TO TRANSFER TO COUNCIL ON
AFFORDABLE HOUSING

FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue

Morristown, New Jersey 07960
(201) 267-8130 ‘
Attorneys for Defendants,

The Township of Bernards, et al.

KERBY, COOPER, SCHAUL & GARVIN

9 DeForest Avenue

Summit, New Jersey 07901

(201) 273-1212 ;
Attorneys for Defendant, Planning
Board of the .Township of Bernards

On the Brief:
James E. Davidson, Esq.

Howard P. Shaw, Esq.
Arthur H. Garvin, III, Esq.



STATEMENT OF FACTS

This Brief is being submitted in support of defendants'
Motion for Transfer of this action to the Affordable Housing
Council pursuant to to §16 of the Fair Housing Act (L. 1985,
c.222). In order to fully understand the issues and the
relationship of the parties, a review of the historical setting
is necessary. The historical information set forth herein was
brought to the Court's attention in defendants' Brief in
6pposition to plaintiff's Motion for Summary Judgment in July of
1984. It is, however, repeated here so as to provide
continuity. Plaintiff is apparently a joint venture made up of
Allan-Deane Corporation and other entities, and is the sucéessor
in interest to Allan-Deane (See Complaint). Because of this
continuity of interest, plaintiff and its predecessor will both
at times be referred to herein as "plaintiff" or "Hills".

The tract owned by Hills is approximately 1050 acres. At
the time of pﬁrchase, the property was located in the R-3A zone
which permitted the development of one unit for every three
acres. Thus, under that zoning (and after an allowance for
roads, etc.) approximately 350 units ¢ould be built on the
property.

In 1976, Aliéﬁ—Deane brought an action against Bernards
Township, Superior Court of New Jersey, Law Division, Somérset

County, Docket No. L-25645-75 P.W., alleging that Bernards




violated theMQictates of Mt. Laurel I (So. Burlington County

N.A.A.C.P. v. Township of Mt. Laurel, 67 N.J. 151 [1975]) and

requesting that the court increase the gross density for
development of the property among other requests for relief.
Copies of the Second Amended Complaint and P;etrial Order in
that matter are attached to the Certification of Harry M. Dunham
as Exhibits A-1l and A-2. (The Dunham certification was
submitted in opposition to the July 1984 Summary Judgment
Motion.) The parties agreed to a settlement of the Allan-Deane
matter and a Judgment was entered on March 18, 1980. A copy of
that Judgment is attached to Mr. Dunham's Certification as
Exhibit A-3. That Judgment (together with an attached letter
dated February 1, 1980) specifies, in some detail, the type of
development and flexibility which was to be incorpdrated in the
Bernards Township Zoning Ordinance in order to permit
construction of a variety and choice of housing for "all income
groups”.

The Bernards Township Land Development Ordinance was
originally adopted in 1980. 1In drafting the 1980 ordinarnce and
the subsequent modifications which resulted in the 1982
ordinance many planners were consulted. A very important part
of the process was the actual input of élaintiff and its
lexperts. (See Certification of Marshall Frost, pages 3 - 14,

for an explanation of the creation of the ordinance. Mr.




Frost's Certification was submitted in opposition to plaintiff's
Julf 1984 Motion fdfvSﬁmmary Judgment as referred to above.)

The resulting ordinance permitted the construction of
houses for all income groups by the removal of net density
requirements and cost generative proyisions not required by
health and safety.

Plaintiff has built no housing on its property which was
the subject of the 1976 lawsuit. A year after the Judgment was
entered, plaintiff submitted a conceptual development plan for
its property which included 1275 units, the lowest priced of
which was $155,000. (See Exhibit E to Certification of Harry M.
Dunham.) Plaintiff has not pursued that application, except to
the extent of 64 units of low density single family dwellings of
which 29 received preliminary approval from the Planning Board
in 1981 and final approval in September 1984, and 35 received
preliminary approval‘in September 1984. (See Certification of
Fancy Ferguson, accompanying this Brief.)

The R-8 and R-5 zones {(as now described in the Bernards

Township Land Development Ordinance), respectively, were the

ubject of the Allan-Deane v. Bernards Township litigation

rought by plaintiff, referred to above, and also an action

ntitled Lorenc v. Bernards Township, Docket No. L-6237-74 P.W.

Lorenc Final Supplementary Judgment is attached to the Dunham
ertification as Exhibit B). 1In each case, the litigation

jnvolved a claim or claims by the property owners that they were




prohibited by the existing zoning ordinance from the

construction of Mt. Laurel housing because of density
requirements in the zoning ordinance, and because of
cost-generative provisions. In each case, a judgment was put on

the record based on Mt. Laurel which (1) provided a substantial

increase in density; (2) provided for greater flexibility in
zoning; and (3) provided for the removal of cost-generative
provisions. 1In each case, the respective plaintiff participated
in formulating the language of the Judgment. 1In each case the
o;dinance was amended to comply with the Judgment. The 1982
ordinance embodied the amendments which arose out of those
litigations.

Prior to the commencement of this action, plaintiff had not
submitted an application for preliminary approval of any part of
its project (except as earlier indicated), although as part of
the apbroval process of other aspects of its project a
conceptual map was submitted (see Dunham Certification).

Based upon that map, and upon the project report of
plaintiff (Exhibit E to Dunham Certification), it is apparent
that the plaintiff intended to develop its property without Mt.
Laurel housing, at least until it purportedly decided otherwise
in the spring of 1984. Then, the attorﬁey for plaintiff
forwarded torthe Planning Board a letter dated April 10, 1984,
setting forth various thoughts and proposals and threatening

litigation unless certain density and other requirements were




met. The deadlines stated in that letter were so short that
enactment process wéuld have had to be substantially conplete
in less than thirty days, a totally unrealistic time frame,
(See letter of Henry Hill dated April 10, 1984, attached to
Complaint in this action.)

This action was commenced on May 8, 1984, twenty-eight day
after the date of Mr. Hill's letter. The action involves the

same property which was the subiject of the Allan-Deane matter

and demands a five-~-fold increase in density, and is based on the

dictates of Mt. Laurel 11, So. Burlington Ctv. N.A.A.C.P, v.

Mount Laurel Tp., 92 N.J. 158 (1983).

Digcovery was commenced by service of Interrogatories in June,

1984. A Motion for Summar i July, 1984 and

was denied + 1984, In

November, 1984 the defendant, Township of Bernards, adopted
Ordinance 704 which provides for imncreased density in two zones

within the township and other provisions intended (a) to insure

M A g§ -
“provide a realistlc opportunity for the construction of a

variety of housing types and for a variety of income levels in

the township. (Article 1101, Ordinance 704; a copy of Ordinance
704 is attached to this Brief as Exhibit A.) .- '

ordinance plaintif




dwelling units. (Article 1104-2, Ordinance 704) Twenty percent
(20%) of such dwelling units shall be affordable for lower
income households. (Article 1110, Ordinance 704) Ordinance 704
also modified other provisions of the Bernards Township Land
Development Ordinance in order to remove any unnecessary cost
generating features.

Subsequent to the%a@qg on of that ordinégéé, the parties

attempted to 3ax@ka«the'11t1gation baéedraﬁ Ordinance 704. In

furtherance thereof, the Court entered an Order dated December

19, 1984 staying the action and precluding b

The period of such stay has been extended to date.
The Court also appointed George Raymond as the Court
appointed expert to review the Amended Land Use Ordinance and to

report to the Court as to its compliance with Mt. Laurel II, and

to assist the Court and the parties in resolving any outstanding
issues where reguested.

Mr. Raymond reviewed Ordinance 704 and other materials
submitted to him by the parties and has counselled the parties
in an attempt to further the settlement of the matter. Mr.

6 the Court in

scommendations

kL shaxe and

Subsequent to the Supreme Court's decision in Mt. Laurel

1I, the legislature commenced consideration of legislation in




POINT I

THIS ACTION SHOULD BE TRANSFERRED

TO THE AFFORDABLE HOUSING COUNCIL
PURSUANT TO THE INTENT AND PROVISIONS
OF THE "FAIR HOUSING ACT".

This motion to transfer is brought in accordance with the

provisions of the "Fair Housing Act" (L. 1985, ¢.222; N.J.S.A.

52:27D-301 et seq.), hereinafter referred to as the "Act". The
Act became effective on July 2, 1985 and is the legislative

response to the decision of the Supreme Court in So. Burlington

County N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1983) (Mt.

Laurel II), (see legislative findings -- Act §2).
The legislative findings make it very clear that (1) the
legislature intended that the method of satisfying the Mt.
Laurel obligation is better left to the legislature (Act §2b)
and (2) the interests of all citizens (including low and
moderate income families) is best served by a comprehensive
planning and implementation response to the obligation. (Act
§2c.)

The Act also sets forth specific declarations in Section 3
as follows:

"The Legislature declares that the statutory

scheme set forth in this act is in .the public interest

in that it comprehends a low and moderate income

housing planning and financing mechanism in accordance

with regional considerations and sound planning

concepts which satisfies the constitutional obligation

enunciated by the Supreme Court. The Legislature

declares that the State's preference for the
resolution of existing and future disputes involving




exclusionary zoning is the mediation and review

" process set forth in this act and not litigation, and
that it is the intention of this act to provide
various alternatives to the use of the builder's
remedy as a method of achieving fair share housing."
(Emphasis added.)

In furtherance of its express intention to provide
comprehensive planning and implementation, and of its express
preference for resolving "existing and future disputes involving
exclusionary zoning" by use of "the mediation and review process

set forth in this Act and not litigation . . ." (Act §3)

(emphasis added), the legislature provided, in Section 16,
specific regulations relating to the transfer of existing cases
to the Affordable Housing Council. Those regulations address
two distinct situations: (i) Where an action was instituted
less than 60 days before the effective date of the Act, the
person instituting the action "shall file a notice to request
review and mediation with the council . . ." (Act §16b); (ii)
Where (as here) an action was instituted more than 60 days
before the effective date of the Act, any party to the
litigation desiring a transfer may file "a motion with the court
to seek a transfer of the case to the council". (Act §16*)

In the latter situation, the statute specifies only one

criterion for denying the motion. That criterion is as follows:

* The Second Official Copy Reprint (advance sheet) of the

Act shows a §16 and a §16b, but no paragraph expressly labeled
lll6all .

-10-~




"In determining whether or not to transfer, the
" court shall consider whether or not the transfer would
result in a manifest injustice to any party to the

litigation." (Act §16)

Thus, on a transfer motion the only issue which the statute
directs the Court to consider is whether the transfer would
result in "manifest injustice" to a "party to the litigation."
The Act does not give the Court any other basis for denying a
transfer application. By contrast, the Act strongly and
repeatedly expresses the legislative preference for the
specified comprehensive administrative mechanism over Court
adjudication of affordable housing cases (e.g., Act §§2a through
2h, 3, 16, 17a, 17b). This combination of a strong legislative
statement of preference for administrative proceedings, with the
specification of a very narrow and stringent basis for denying a
transfer application, indicates that unless the court
affirmatively finds that manifest injustice will result, it

should grant the application for transfer.

The Supreme Court itself, in Mt. Laurel II, stated

unequivocally its preference for a legislative remedy over a
judicial one, and stated also that the courts should and would
defer to the legislative remedies if and when they were
enacted. "We have always preferred legislative to judicial
action in this field," the Court said. 92 N.J. at 212.
"[Plowerful reasons suggest, and we agree, that the matter is

better left to the Legislature." 1Id. (emphasis added). "[TJhe

-11-




complexity and political sensitivity of the issue . . . make it
especially‘apprbpriafe for legislative resolution . . .." 92
N.J. at 213, n.7. Consequently "[o]ur deference to . . .
legislative and executive initiatives [such as the Municipal
Land Use Law and the State Development Guide Plan] can be
regarded as a clear signal of our readiness to defer further to
more substantial actions." 92 N.J. at 213,

Therefore, in the absence of a specific finding that
"manifest injustice" will result from the transfer of an action
to the Affordable Housing Council, the Court should "defer" to
the legislative initiative which is designed to produce lower
income housing through comprehensive regional planning and
central administration.

"Manifest injustice" does not exist merely because

plaintiff has commenced an action pursuant to Mt. Laurel II, nor

even because such action has been pending for some time. If
that were enough to constitute "manifest injustice", then the
Act's provision for transfer of existing cases, instituted more
than 60 days before the Act's effective date, would be rendered
illusory and meaningless.

The term "manifest injustice" has been interpreted in cases
where, as here, the issues involved retroactive application of
statutes to existing situations. (The present matter involves

application of Act §16 to an existing lawsuit.) 1In Gibbons v.

Gibbons, 86 N.J. 515, 522-524 (198l1), the Supreme Court

-12-




discussed in detail such retroactive applications, and stated
that retroactivity is appropriate where, for example, the
Legislature expressly states an intent to apply the statute
retroactively, or where the statute is ameliorative or

curative. Id. The Act (§16) expressly applies to permit the
transfer of existing actions, and it is obviously intended to be
curative of the shortage of lower income housing and of the
absence of statewide and regional planning for the purpose of
solving that shortage. Thus, it fits into at least two
categories of retroactivity.

But, said Gibbons, even if a statute is subject to
retroactive application, before so applying it a court must
inquire into whether "manifest injustice" to a party will result
therefrom.

"The essence of this inquiry is whether the
affected party relied, to his or her prejudice, on the
law that is now to be changed as a result of the
retroactive application of the statute, and whether
the consequences of this reliance are so deleterious
and irrevocable that it would be unfair to apply the
statute retroactively."

Id.l at 523—5240
The test includes, therefore, the following factors:

(1) Reliance to the prejudice of the party; and

(2) Deleterious and irrevocable consequences
arising out of the reliance.

Thus, in order to meet the test of manifest injustice the

party opposing application of the statute (here, plaintiff

-13-




Hills) must show a very high level of harm together with
reliance on the existing law. In that regard, it is noteworthy
that plaintiff acquired the property in question well before the

decision in Mt. Laurel II ~- the law which is being changed as a

result of retroactive application of the Act. (See Ferguson
Certification, which shows that plaintiff Hills received a
preliminary approval for several units as early as 1981.) Thus,

plaintiff could not have relied upon Mt. Laurel II when it

invested in that land. Also, in the 10 months since Bernards
Township adopted Ordinance 704, which provides for mandatory
set-asides for lower income housing and which gives plaintiff a
sizable density increase to facilitate construction of such
housing, plaintiff has not filed an application for approval of
any housing on the property whatsoever. (See Ferguson
Certification.)®

In State, Department of Environmental Protection v. Ventron

Corp., 94 N.J. 473, 498 (1983), the court again discussed
*manifest injustice", holding:

"[Wlhen the Legislature has clearly indicated
that a statute should be given retroactive effect, the
courts will give it that effect unless it will violate
the constitution or result in a manifest injustice."

Plaintiff has received a density bonus under Ordinance
704, and by virtue of the temporary moratorium provision of the
Act (§28) plaintiff cannot presently be awarded any "builder's
remedy"” in this court proceeding. This is an additional reason
why retroactive application of §16, to transfer this case from
the Court to the council, would not cause significant prejudice
or harm to plaintiff.

-14-




7 The court stated that the due process clause does not
prohibit retroactivéhéivil legislation unless "the consequences
are particularly harsh and oppressive," Id., at 499, and
indicated that retroactive application is particularly
appropriate where the statute is designed to protect an
important public interest. It is submitted that the public
interest in providing affordable housing and in doing so in the
context of sound comprehensive planning is of paramount
importance, and that the Supreme Court recognized its importance

in Mt. Laurel II. E.g., 92 N.J. at 215 (discussing State

Development Guide Plan as a "conscious determination of the
State . . . as to how best to plan its future"); 92 N.J. at 238
(*"[LZ]Joning in accordance with regional considerations is not
only permissible, it is mandated . . .."; "The Constitution of
the State of New Jersey does not require bad planning.").
Transferring this matter from a judicial forum to a
legislatively created administrative forum, specifically
designed to promote that public interest and to implement it,
hardly seems a harsh and oppressive result.

Ventron, supra, involves the application of the

environmental Spill Act, N.J.S.A. 59:10-23.11l et seg., to
existing industrial and other facilities. The court pointed out
that the Spill Act does not so much change substantive liability
as it establishes new remedies for tortious acts recognized by

prior law. The court pointed out that:

-15-




"A statute that gives retrospective effect to
- essentially remedial changes does not
unconstitutionally interfere with vested rights.
Pennsylvania Greyhound Lines, Inc. v. Rosenthal, 14
N.J. 372, 381 (1954)."

The Fair Housing Act expressly acknowledges the substantive

rights and obligations described in Mt. Laurel II (Act §2), and

does not impair that substantive law. Rather, it provides a new
forum and alternative remedies designed to implement that law.
Another line of cases holds that when legislation affecting
an action is amended while the matter is before the Court (trial
or appellate), the Court should apply the statute in effect at

the time of its decision. See, e.g., Kruvant v. Mayor of Cedar

Grove, 82 N.J. 435, 440 (1980). The purpose of this principle
is to "effectuate the current policy declared by the legislative
body ~- a policy which presumably is in the public interest. By
applying the presently effective statute, a court does not
undercut the legislative intent.” Id., at 440. See also

Orleans Builders and Developers v. Byrne, 186 N.J. Super. 432,

445 (App. Div. 1982), certif. denied, 91 N.J. 529 (1982) (court
upholds statute requiring new administrative scheme for
regulating Pinelands). Where legislation creates a new forum
designed to process cases'of a particular type, it is
appropriate for the Court to transfer avpending case of that
type to the newly-created jurisdiction of such forum. See,

e.g., Patrolman's Benev. Assn. v. Montclair, 70 N.J. 130 (1976),

ordering transfer of a labor dispute to the Public Employment

=16~




Relations Commission (PERC), after a trial court decision and
two‘levels’of éppeai; because PERC's jurisdiction had been
legislatively expanded during the pendency of the appeal.

In the current matter it is apparent that in enacting the
Fair Housing Act the legislature intended a policy to regulate

the construction of Mt. Laurel housing through a comprehensive

administrative procedure; that the Act results in essentially
remedial changes; and that no "harsh or oppressive"
consequences, as the terms are used in the case law, will result

to plaintiff if the matter is transferred.

-17-




CONCLUSION

For the reasons stated above this matter should be

transferred to the Affordable Housing Council.

KERBY, COOPER, SCHAUL & GARVIN

FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Deferldants,

Mayor and Township [Committee of the
Township of Bernafds

» /67
/{,.//’7\«- L - oA g { / ‘/ /L,/z T

HOWARD P. SHAW

By:

September 13, 1985
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FARRELL, CURTIS, CARLIN & DAVIDSON
{\TTORNEYS AT LAW
43 MAPLE AVENUE
P. 0. BOX (485

EDWARD J. FARRELL MORRISTOWN, N.J. O7960 OF COUNSEL
CLINTON . CURTIS (201) 267-8130 . FRANK J, VALGENTI, UR.
JOHN J. CARLIN, JR.

JAMES K. DAVIDSON

DONALD J. MAIZYS
171 NEWKIRK STREET

JERSEY CITY, N.J. O730€
LISA J. POLLAK (201) 795-4227

HOWARD P, SHAW

LOUIS P. AAGD

CYNTHIA H. REINHARO

MARTIN G. CRONIN

September 17, 1985

Henry A. Hill, Jr., Esqg.
Brenexr, Wallack & Hill

2-4 Chambers Street
Princeton, New Jersey 08540

Re: The Hills Development Company
v. The Township of Bernards, et al.
Docket No. L-030039-84 P.W.

Dear Henry:

Pursuant to our telephone conversation with Judge
Serpentelli's law clerk this afternoon, I was informed that the
return date for our Motion for Removal of Stay and Transfer
originally returnable September 27, 1985 was not available. The
new return date is October 4, 1985 at 10:00 a.m.

Very truly yours,

- o
7 P >
o N d L ¢
A A o A /—'///ﬁ{ o
7 -

“ Howard P. Shaw

HPS/sjm

cc: Honorable Eugene D. Serpentelli
Arthur H. Garvin, I1III, Esgqg.
Mr. H. Steven Wood



Bernards Twp.

ORDINANCE 8704

AN ORDINANCE OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF BEANARDS AMENDING THE LANO
UBSE ORDINANCE DF THE TOWNBHIP OF BEANARDS
N'B'EJ:‘C:yRDAINEDbym Township Commities of the Township of Bernards in the County of Somerset and Siate of

that

WHEREAS, the Supreme Court of New Jersey, in the case known as Mount Laursi i, has snnouncad a rule of lgw
mmmlmmunccwmhunmmmmummmmummumum
of a reglonal need for low and and

WHEREAS, mhmmnmrwmas«nammmnhmmnww
Development Ordinance of the Township of Bernards laifs Sa comply with the mandates of Mount Laure! )1, and

WHEREAS. through prior enactments the Township of Bernards has provided density bonuses io developers and
has otherwise provided a realistic opportunity for the construction of low and moderate income housing, and

WHEREAS, #t s found 10 be in the best # of he T p of Bernards to amand s Land Development
Ovdinance a0 88 o turther ensure the actuatl consiruction and availsbility of & teir share of low snd moderste income
ing in the Township of Bernards.

NOW THEREFORE, BE IT ORDAINED thst the Land Development Ordinance of the Township of Bermards be
amended as fofows-

1. There iz added to ssid Land Development Ordinence a new Asticle 1100, a8 sei forth in Appendix A fo this
amendatory Ordinance

2. Section 202, Definitions, is amended in the folowing manner:

(A) Inserting. atter Subsection 122. Lol Widih. the lofowing new subssections:

122 A Lower Income Househoid: A household meeting the income eligibility limits tor a househoid designated as low
and very low contained in H.U.D. Section 8 Rental Assé Program byleuyﬂnloumwowmo
housing region for various size households, or other generally pled state or K i agency &

122.8 Lower income Housing: Those dwelling units which lrelﬂotdabhlowchmofnntbyllowmm
househoid using nol more than 28 percent of the family income for nlnhouﬁ'gmaowcmhvnnmbwdng

{B) inserting, after Subsection 180, Retail Sales and Service, the folt g new S

180 A Raviewing Body: The Pianning Board. Wcmhemm'eqw.dbyNJSA 40:55 D-1 ot s0q.

3. Section 405, Conditional Uses, Subsechon Cc. Specmc Requirements, paragraph 8, Commaerciatl Development —
PRD-4 only, is amended by deleting paragraph f. and replacing the same with the lollowing:

{. The maximum development shah be limited lo 30,000 square lest of gross leasable floor area for the first 600
dweling units of the PRD-4 sna 1000 square leet of gross leasable lloor area for each additionsi 20 dweiting units of
the PRO-4 thereafter, not to exceed an overall total of 50,000 square feet of gross leasable floor ares. and provided that
the Board shail find that the intent of the proposed commercial uses. singuiarly and in combination, sefve a local snd
not a regional market

4. Section 405. Conditional Uses, Subsaction 10, Apsriment within & single lamily residence, is amended in the

manner:

(A) Deleting paragraph a. in its entirety, and replacing the same with the following:

2 The number of apartments within a single-tamily residence shait be imited 10 one, and shall be located within the
principat building or an out-building existing st the time of passage of this amendment.

(8) Oeleling paragraph b. in its entirety

{C) Deteting paragraph e in its entirety, and replacing the same with the lollowing:

® The exterior appearance of the principat structure shall not be subetantially sitered or s appearance ss 8
single-family residence changed

{ ‘Tha minimum size of apartments shail contorm to FHA minimum unit size by bedroom count.

5 The Zoning Map of the Township of Bernards, Somerset County, New Jersey. dated June 2. 1980, and revised
through December 14, 1982, Map 1 of 2. is hersby amended in the manner shown in the attached Appendix B to this
amendatory ordinance, and the map attached as said Appendix B is hersby adopted and s decisred to be part of the
Land Development Ordinance of the Yownship of Bernards

BE IT FURTHER ORDAINED that it any part of this Ordinance is declared invatid. such invalid part shak not attect or
invalidate the remainder of this Ordinance, PROVIDED. however, that in the event that any provision for & mandatory
set-aside, 88 specified in Section 1110.A.. is deciared invalid all property owners to whom such provision was intended
10 apply shalt nonetheiess be required to inciude a reasonable number of lower income dweling units as part of any
development on such propenty.

BE IT FURTHER ORDAINED that this Ordinance shal take effect immediately upon final passage and publication,
provided, however. that the provisions of this Ordinance shall expire one year trom its efiective date. unieas turther
extended by ordinance, uniess on of before such expiration date & Mt Lauret Il judgment of repose is entered by the
Law Oivision of the Superior Court of New Jersey with respect to the Land Develop Ordi ol the T hip of

Bernards.
APPENDIX A
ARTICLE 1100 — REGULATIONS APPLICABLE TO THE R.5 AND A-8 ZONING DISTRICTS PROVIDE AND LOW
AND MODERATE INCOME HOUSING

11.01. Purpose
The purpose of this Article 1100 is {o establish procedures for approving PRD developments in the R-5 and R-8
zroning disiricts in order to comply with the provisions of Mt Laurel If. The reg Ys and co d in this

Aricle shall be interpreted 10 assure the consiruction of lower income housing which meets the standards and
guidelines set forth in Mt Laure! 1. Any provisions of any other ordinances or Articles in confiict with this Article 1100
and which imposes restrictions or kimitations not retated 10 health and satety shall be inapplicabie to developments
under this Article 1100

it s aiso the intent of this Amcle to provvde l relﬁstlc opportunity for the construction of a variety of housing types
ond incomay levels in the T hip., ir g for lower income househoids: and o encourage the develop-
ment of such lower income housing. snd other housmg by providing specific land use regulations addressing those
needs. These reguiations are designed to meet the mandate of Mt Laurel it
1102 Reguiations Appiicable to the R-5 and R-8 Zones as Part of the PRD-2 and PRD-4 Options

A_Application Procedure

1. Applicant shall submit required plans and documents to the Planning Board for review and approval. The
Planning Board shall distribute the plans fo lhoso :gencus roquind by law 10 review and/or approve development
plans and to Township agencies which y review ¢ W plans.

2 The Ptanning Board shafl hold a pubkic huring n accordance wtth N.J.S A.40:550-46.1 on the application. The
initial hearing shall be hekd not tess then thirty (30) days nor more than forty-five (45) days trom the date of submission
of 3 complete application.

3. Applicants with 1oovmonncrumavelocnowbmdn0mcmﬂnnhlccmcﬁl’!w’WllMO'
8 PRU application in any R-5 or A-8 zone_ In the alternative, applicant may follow procedures for subdivisk
plan approval set forth elsewhere in this ordinance. Once & GOP s approved, WIMWMUMM
this ordinance for subdivision and/or site plan approval
1103 Use Reguiations.

3. Dwelling. Two-Family

4. Dwelling, Muiti-F amity

§. Public parks, playgrounds, conservation areas. end municips! facilities
8. Common Open Spsce

7. Panned Development

B Accessory Uses

1. Personal recreational faciities

2. Accassory
3. Ofi-sireet parking snd gerages
4 Fences

L)

Sigrs
C. Conditionat Uses
1. Essential Services

4 Retall and service commercial under PRD-4 oplion in - with Saction 405 requir s
1104. Minimum Tract Size snd Gross Density

1. Minimum Tracl Size. The minimum tract size for other than single or two-lamily development in sither zone shall
be 10 scres

2. The maximum number of dwefling units shall be as follows.

R-5; PRD-2: 5 § dwaling units /acrs on lands defined as Drylands In Article 200 and 1.0 dweling unit per acre on
iands defined 88 lowiands in Article 200, which is transferable pursuant {0 this ordinance and subject 10 & maximum of
$.5 dwelling units/ acre of dry land.

R-8; PRO-4: 5.5 dwelling units/acre. up o maximum of 2,750 dwelling units In the zone.

1105 Minknum Tract Sethack
. sha#t maintain 2 50-9001 minimum butfer 10 all exterior property ines. Said bulter shall be bermed or
Wmﬂmﬂnmwwmmmmuwuw Bulers may include Mminkmum yarc

EXHIBIT A



requirements for gl single-tamity. two-family and townhouse development
1108 Schedule of Ares, Bulk and Yard Requirements

Minimum Minimuemn Yards Maximum
Lot Ares Minimum Side ' Bullding Maximum
Permitied Uses (sq. M) Lot Width Front  one/bolh Rosr Coverage  Helgt
Dwelling, One-Femily 5.000 50' 2% 1018 25 20% koY
Townhouse N/A 18 28 N/A 20 0% s
Dwelting. Two-Family
(horizontalty 6.000 80 25 1018 25 % as’
separated)
DOwelling. Two-F emily
(vertically 3.000 30 25 0/10' 25 40% s
separated) unit .
Dwelling, Multi-F amily N/A N/A N/A N/A N/A % as'
1107. Disiance Between luildlngn
The minimum dist L and muiti-tamity buildings shall be as folows:
A. Windowk wall to wall 20 foet
8. Window wall t0 windowless wall 30 fowt
C. Window waf! to window wall
Front to fromt 75 teet
Resr to resr 50 foot
€nd to end 30 feel
D. Any buitding lace to right-of-way 25 lomt
€. Any building tace to collector sireet curb 40 foet
F. Any buiiding face to srterial streef curb 50 feet
G. Any building face to common parking ares 12 feet
The Phnning Bo-rd may reduce the nbove distances by not more than 20 percent i thers is an angle of 20 degrees
ovmon gs and e land: and butt which provide necessary screening and
shielding. are p b 1 buitdings. |nd further provoded that the reductions assist in meeting the objective of

this Avﬂcle and do not create any adverse negative impacts
1108. Minimum Off-Sireet Parking Requirements
1. Off-street parking shali be provided as follows.
Dwelling unit with one (1) bedroom for less: 1 5 apaces
Owelling unit with two (2) bedrooms or more. 2.0 spaces
2. An additional ten (10) percent (of that computed in 81 above) off-street parking shall be provided for visitu. .
3. A% common ofi-street parking shall be located within 300 {eet of the dwelling unit served.
1109. Minimum Floor Arsa for Dwelling Units

1 bedroom: 550 square feet
2 bedroom: 660 square feet
3 bedroom: 850 squars feet

1110. Lower income Housing Requirements

A. Number of Lower income Dwelling Units Required

All developments on contiguous parcels of land totalting ten (10) acres or more as of 10/2/84 in the R 5 and R-8
zones shail be deveioped in accordance with the PRD requirements and shall be required to provide twenty (20)
percent of ali dweling units to be affordable for lower income households. except as provided beiow:

1. A minimum of 15 psrcent moderate income housing only shalt be required in developments which have received
concepiual approval prior to July 1. 1984, and which have not received preliminary of final approvat.

2. A minimum of 12 percent moderate income housing only shall be required in deveiop ts where the i
sales price of any housing unit will not exceed $100.000 per unit (in 1983 doitars)

As used in this Section A, a parcel is considered '‘contiguous* aven though it is traversed by one or more roadways,
30 long as the land on both sides of the roadway is in common ownership Lands acquired sfter 10/2/84 may not be
combined {o form a new contiguous parcel and may not be added to. or considered a part of, & contiguous parcel
which existed on or belore that date

B. Eligibitity Standard

1. Excepl as provided above, one-hat! of ail lower income units shall meet HUD Saction 8, or other isted housing
programs, eligibility requirements lor very low income and one-halt shait meel HUD eligibility requiremants for lower
income

2 Applicant may substitule alternate comparable standards (other than HUD) where appropriate and to the
satistaction of the Planning Board

C. Housing Coat Component

in computing the #ligibility of purchasers or renters for sales or rental bousmg not more than 30 percent of tamity
income may be used for rent and not more than 28 percent of famity income may bod uwsed for purchase of sales
housing The foflowing costs shall be included: .

Aental Units: Gross Rent

Sales Unit: Principat and Interest

Insurance
Taxes
Condominium or h ors iation tees
D. Subsidies
Governmant subsidies may be used at the discretion of the applicant to fultil) the requir of the tion. The

lack of said subsidies shall in no way alter or diminish the lower income requirements of this ordinance

E Seaie and Resale and Rental of Lower Income Housing

1. ANl lower income dwelling units shall be required to have covenants running with the iand to control the sale or
resale price of units or to employ other legal mechanisms which shall be approved by the Planning Board Attorney and
will, in his opinion. ensure thal such housing wili remain atfordable 1o persons of lower income.

2. The owner of ali rental unils shalt provide legal documentation 1o be approved by the Planning Board Attorney to
assure that rental units will remain aftordable 1o persons of lower income

3. In the svent no Jow or moderate income purchaser is found within 60 days from the day a unit is offered for sale
or ressie. the low income unit may be sold to a moderate income puyrchaser or, if none is available, 1o any interested
purchaser, and the moderale income unit. to any interesied purchaser at a price which meets the eligibifity requirements
83 described above Resale controls shall ramain in sffect for any subsequent resales

4. The Township and the applicant may develop reasonabie qualifications for occupants of lower incoms housing.
Selection procedures shall be directed and administered by a Township official appointed sach year aa the Housing
Administrator by the Township C i The T hip Committee may arrange for third party administration of
resale. and tenant selection of lower income housing

5 The developer shall formulate and implement a writtan affirmative marketing plan acceptable to the Planning
Board The affirmative markeling pian shall be realistically designed to ensure that lowar income persons of aif races
anc ethnic groups are informed of the housing opportunities in the development, fes! weicome or seek or buy or rent
such housing. snd have the opporiunity 10 buy or rent such housing # shall include advertising and other similar
DUITaT @i wilnad

6. Sales prices and rents may be increased in accordance with the annual Metropomln New York Rogboul
Consumer Price index lor Housing of the Department of Labor pius reimbursements jor d d monetsry y
for regsonabie improvements and reasonable costs incurred in selling the unit

7 Rental units may be converted 1o condominium units atter 15 years. but the sales price shalt meet Mt Laurel it
guidelines and be priced 1o allow persons meeting low and moderate income eligibility standards 10 purchase such
unit

F.Phasing of Lower Income Housing

1. Lower income housing shall be phased in accordance with the foflowing schedule:

Minimum Percentage

Percentage of of Lawer Income
Tolal Dwelling Unite Dwelting Unils
25 0
50 25
75 100

100

The above percentages shail refer to the percentage of total dwelling unm having certiticates of occupancy.
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2. Any development int he R-5 and R-8 zoning districts tor which a P pian, jon, or site plan has
been approved shaill be considered a single development lor purposes of this p h “F diess of wheth
parts or sections are s0ld or otherwise disposed ollommnlmbgllmlthtmwummm
approval. All such approvals snd conditions of approvals shall run with the land.

G. Waiver of Fees

Notwithsianding any ordinance requirement of the Township of Bernards. the applicable approving sgency shall
waive the {ollowing fees tor every unit designated as lower income housing in the R-5 zoning district:

1 Subdivision and site pian application fees;

2 Building permit fees, except State and third party lees;

3. Ceniticale of occupancy lees;

4. Pro-rated part of the engi ing fees. apphicable 1o lower | 9

5. Oft-tract improvement fees

In addition. the spplicable approving agency shalt waive off-lract improvement fees ior every urit designated as
lower income housing in the R-8 zomng district
$111. Common Open Space Requirements

A A minimum of twenty (20) parcent of the land srea of any development other than single or two-tamily housing and
which may include environmentally restrictec land. shall be designated for conservation, open space, recreation
and/or other common open apace

8 Al property owners and tenants shall have the right to use the common open space.

C. Common open space may be deeded to the Township, chcopl-dbymoovmaody or to an open space

organization or trust. or to & private non-profit organi, with the p activities for the
residents of the development
B. At common open space deeded to an open space organization. trust, or private orgs . shak be owned and

maintained as provided forin N J S A 40-55D-43
1112 Engineering and Construction Design

A. Drainage

1 Where non-siructural means of controlling surface runoff, such as - and ad such
non-structural means shall be considered.

2. The system shall be adequate to carry off the storm water snd naturat drainage water which originates not only
within the iot or tract boundaries but also that which originates beyond IM lot of tract boundafin l1 m. ﬁmo of
development No storm water runol! or natural drainage water shall be so d od as to overh
systems or create flooding or the need for additional drainage structures on other privats properties of publlc lsnds
without proper and spproved provisions being made for taking care of these conditions.

3 Techniques for computing water runoff shall be as indicated in Sections 511 and 813 of the Bermards Township
Land Development Ordinance

4 Where required by the ¥ p and as indicsted on an improved D plan, s drainage right-of-way
easement shalt be provided fo the Township where a tract or tol is traversed by & system, channel or stream. The
drainage right-ot-way easement shall contorm substantially with the lines of such watercourse and. in any event, shall
meet anty minimum widihs and locations as shown on any official map and/or master plan.

B. Lighting

1. Street tighting shail be provided for ail street intersections. parking sreas. and snywhere eise d d Y
for satety reasons

2. Any outdoor lighting such as building and sidewalk ilumination. driveways with no adjacent parking. the lighting
of signs. and ornamentat lighting. shail be shown on the lighting pian in sutficient detail to allow & determination of the
affects upon adjacent properties. roads. and traffic safety from giare. reflection, and overhead sky giow in order fo

'd steps needed to mins these imp
3 The intensity of kghting ‘on dways shait be as required in Section 612 of this Ordinence
C. Sanitary Sewers
Where requited and where a public or pmnta " and colect tem is provided. the deveioper shakl

design and construct such facihties in accardance with the N J.D EP pemm mquuremem: and in such a8 manner as 10
make adequate sewsge treatment available o each lot and structure within the development from said treatment and
coltection system Il a public or private treatment and collection system iz Included as part of a development
appiication. the developer shall instail sewers. including connections to sech home fo be constructed.

D. Streets

1 AN developments shall be served by paved streels in accordance with the approved subdivision and/or site plan.
ak such sireets shail heve adequate drainage

2 Local streets shall be planned so as 1o discourage through traffic

3. The minimum public street right-of-way and cartway and the minimum private street cartway shall be in
accordance with the following schedule:

RO.W. Cartway
a Collector sireet (no parking
on either side 50 26
b Local street with
parking on one side only 50 26
¢ Local street with no on-street
parking 40 u

d Locaf street wilh on-sirest
parking on both sides 50 w

4 Street design and consiruction standards shali be as required in Sactions 509 60T, and 608 of this Ordinance
except as noted below

. Cul-de-sacs shall be no more than 1.250 feet in length and shatt provide access o no more than B0 dwelting units
A turnaround shall be provided at the end of the cul-de-sac with a paved turning radius of 40 hct and a ROW. radius
in the case of public streets of 50 feet

b The pnvemcnl slandard for alt roads shall be a base course of four (4) inches of Bituminous Stabitized Base. Mix

No. 1 placed on a p yielding subgrade, with a surface course of two (2) inches of Bituminous Concrete,

Iype FA BC — 1 Mix 85 lopbed in sccordance with Stale highway specifications. if sub-base material s unsstis-
faciory. four (4) inch stone. sub-base material may be required.

€ Water Supply

Where public waler is available. adequate waler service. in terms of adequacy of llow ond pressure. shall be made
available to sach lol or building within the develop t. The system shak be and construcied In eccordance
with the requirements and standards of the agency or authority having water oupply jurisdiction
1113, Walvers

Notwithstanding any ptovmom set forth elsewhere in this Article, the Planning Bosrd may walve any sngineering
and construction desig ns tained in this Article. in order to achieve the objectives of this Article,
provided thai the Planning Board shall be satisfied thal such a walver does not jeopardize the public health and safety.
and the same is consistent with the inlent and purp of this ordd

Fassed on nrst reacr.g Oclooer 7 1984

PUBLIC NOTICE
Notice 1s hereby given that the above ordinance was duly read and passed on linal reading and sdopled at a ing of the
Townstup Commitiee of the Townshep of Bernards in the County of Somersel, heid on the 12th day of November one thousand
nine hundred and sighty four

Bernards Township Committes
Wiliam B. Wahi
Mayor
Attest
James T Han
Township Clerk

1/z2m
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