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EXHIBIT A

FARRELL, CURTIS, CARLIN & DAVIDSON

ATTORNEYS AT LAW

* 3 MAPLE AVENUE

P.O. BOX 1*5

co«Aito.».r«Mcu. MORRISTOWN, N. J. O796O or COUNSCL

CLINTON j.CUMTIS <2OI) 267-6I3O r«A*m j .V»L*KWTI,JN.

JOHN J. CAKLIN, J * .

JAMU t . DAVIDSON

OONALD J. MAtitTS
171 NCWKIWK STWECT

LOUIS * * * • ©

^ _ JERSEY CITt. N. J . O73O«

USA J. POLLAK « O I ) 7»5-4*27

HOWARD P. SMM»

CTKTMIA M. ttCIMMANO

WAWTIM ft.OIONIM

P

Y

September 18, 1984

Honorable Eugene D, Serpentelli, J.S.C.
Court House, CN-2191
Toms River, New Jersey 08754

Re; Eills Development Company v*
Bernards Township
Docket No. L-030039-84 P.K.

Dear Judge Serpentelli:

Enclosed are an original and two copies of a proposed
Order Staying Discovery and Intervention for 45 days in the
referenced matter. We have been asked to submit this Order
to the Court on behalf of all counsel, and to respectfully
request that the Order be signed and filed. All counsel
have signed their consent.

Counsel and other representatives of the parties have
been actively engaged in discussions aimed at producing a
settlement which will be acceptable to the parties and the
Court* All counsel agree that those discussions are at a
stage where it would be beneficial to have the enclosed
Order entered, in order to enable counsel and the parties to
focus their time and efforts upon the attempt to reach a
settlement and to prepare and consider an ordinance which
would be the centerpiece of such settlement*

If the Order is entered, please return a conformed copy
to us in the enclosed postpaid envelope* "We are certain



EXHIBIT A

( I n

Honorable Eugene D. Serpentelll# J.S.C.
Page Two
September 18, 1984

that all counsel would be available to confer with Your
Honor, in person or by telephone, to discuss the Order in
case you have any questions.

Respectfully yours,

FARRELL, CURTIS, CARLIN & DAVIDSON

By: ̂ James E. Davidson

JED: map
Enclosure

cc: v^aenry A. H i l l , Esq.
Arthur E. Garvin, I I I , Esq.
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OMOINANCE * ? « EXHIBIT B
AN ORDINANCE OF THE TOWHSHIP COMMITTEE OF THE TOWtMMM* Of

Usf OROSMANCE OF THE TOWNSHIP OF BERNARDS
BE IT ORDAINED toy me Taw—tup Cemwniie» ot me T

Oed • « M < M M oppoVtunfty tor me constructor) ol tow and moaeraj
WHEREAS M to tound to be in me beet interests ol the 1 « M M M P ol Bemeroe «D emend Ms UnO Dawaippmant

( M M M M so as to lurmer ensure me eeiuet construction and avanabsiiy ol a to* ettere of tew cm) moos rats mcoms
Mousinp m me Township O» Bernard*

NOW THEREFORE. • £ IT ORDAINED that me Lend O m M m n i Ordmonce of MM TowneMp a* Borwanae to*

1. There to 00000 to eatd Land Psvaiapmant Ordnance a new Araete 1100. ae oat ten* m Append** A to IN *

2. Section 202. PsHnmons. to amended In me toaowmp manner:

I22> Laws t mcemt Nausea sto: A heusahato meetmp me income oagiwaty MmMs tor ahnuaehain oesip
affl0 V9fyf I 0 W C0MwMfwBO *^ H*WeeVl> v t t d M a M • M S M I B M pT«S4H0lblMf W S y W o V I V R O B M B V w)f rCVWIt*/ oMeM VOf W M

spion tor various site houeertoidi. or other panaraay acnsoiaii otate or toderei aoencyj 0

twufhoM uama not mot* than 28 patcant el tn« laMMy moomt tor aata* itouatng and 30 paceam tor MMWai twuawg
fB) inaawmp. awer SuBaaOum 1<O W«i»»i Sata« and S—vo, ma toaoiWifl n»» S«ja—etion:
laO A Hartawtnj tedy-. The Planning Board, aieapi wnata o t n a r i » Mouwad by N J.S.A «ftSS 0-1 at aatj.
3. Saewow 405. Conditional Uaa*. SiMiaaeiwn C. SoaeMtc rtaouwiwantt. paraoraprt 6. Cowiwaioial Qa mopwwt ~

**UW only, to amenoad er oaiaNnp pMapraph I. eno raptacMp Ma M M wNh MM tone—WB:
I Tita mamwuom da»atopwam aftaii be iMMtad to 30.000 aoware laal ol proaa «••••»« floor ar*a tor tna twa4 M 0

owUmp timti o) Urn PflCMant) 1000 aouata tool ol oroa» laaertie Moor otoa tor oacti addUwnal 20 dwtinp MWIW of
twa fWtM twa»aaitar. not to a«caad anowaraH tow o< 80.000 ipuara toal ol proaa taataoia Moor oroa, and prpwoad mat
fca Board anaM tmO that We <ntant o> Mia proooaad onwunrcm waaa. awpmafty and *n oawbmaNon, oaw»a a local mne
mm a raownat markat

4. Section 406. Condttwnel Uaa*. SuOaacWon 10. Apartwwnl aMMn a ornate ftmNy naHdanoa. to awandad In «w

|A)OaiatifippaiM»apha.aiM»ontiroty.ondioplactnp1waoaniawtmit>B toiowHrtp:
a The wMWbar oi aparrwantt wWfttn a awoia lamwy naawance anall be tmmad to owe, and attaW be tonated wiwiin the

(B) Detettng parooraph t tn «• amwaty.
ODataiwpparaprapha. t n l t » a t t t i r o i y . p ^ p

T I M ectertor appaaranea ol me pnrtaeat atrwewre ohaa not be aubewnitaiiy anerefl or Ma acoaaranoe •» a
r nMidanca otianoad

1 t. The wmwwium atte ot apanrnann ahaii contoww to fHA munmum wntt atta by bedroom count.
• 5. The 2ona»p Mao ol me lowneiMp of Bamantt. Sowaraet County. Mow Jefaey. oatad June 2.1M0. and tmm»mQ
1 twauprtOooaniber 14. tM2. Map t OI2. l>twreby otnarioadIn«Mmamwraiw«ma>ineaitaeiMd AMiandtxB toM»
; omandatery ofdwanca. and ma map attached aa aaw Appends B m noroby oaoptad and m oaciarod to be pan ol me
t Land tevetoomeni Ordinance e» the lownamp ot bemaro*
| BE IT FOBTHE« OROAINED mat« any pan ol tr«to OrOmer«ea to declared trweiM. eueft in»a«d pan enaH not ahect or
j awabaaie me lemawoai o> mto Ordmano*. PHOVMXD. however, mat M me owont that any prootaion tor a mandatory
: aau—loa.oaapaciwad In Secwon t i IDA., to aecMwed mvalw a< property oonere to <mom aueh pwwtoion wet mianaac*
j to oppry aha* nonamaiaaa be roquiiad to WdMOe a reasonable wumbar of tower meowi dwaWnp unae aa pan ot any
] . ooveioprfient on auct) proporty.
• BE IT FURTHER ORpAiWED mat mto Qrdmanet aha* tana oWact Immaaiatoly upon tmal paeaape and PMbacaban,

'; provtood. however, mai the provtownt ot thw Ordinance ahaM aspire one year trom «• ohoetwe date, unton rurtnef
> attended by ordinance, unww on or beiore auen ospwaNon Oate a ML Laurel H iuooitiom oi lopaae to entered by the

taw Piston of irMfcupartor Court o« Now joraey»^to«pa« to me Land Oevatopm^

\ . APPCMO4XA
| ARTICLE 1100 — REGULATIONS A»e>UCABLE TO THE R-6 AMD fka ZONH4O OtSIWCT& o«OVBE AND LOW
! AND MODERATE MCOME HOUSING
{ 11.01. rMroee.
% The purpoaa ot mto Article 1100 to to datapath procooure* lor approving PRO da»aioprwanto n t w W i w l M
"t mnino dtotrtcw In oroar to comply wrtti me prowauona of Ml. Laurel It. The ropuiaworx and oonwow cormmad In mto
j Anjcte anall be mtarpratod to assure the conatrueaon of tower income houemp which meets the atenoere* am)
\ ouideiNMseattorihrnMt Laureill AnyprowwtonsoianyottMrordinarioasorArtloeslnc^
•̂  ' ond which anpooat toatrtcMons or amttationf not fotetod to haaNh ono aatoty eturit be mappecajbto to dowMppmohto

Jt under this ArUde 1100.
^ KM also tfwlntefllotthtoArticto to provide a reawrtrcopfMnunlty tor the n>nat^^

• and meome levato m me Townahlp. mciuomp hOMomp tor tower mcome houaahotM: and to encourope me develop.
-, mow ot mch tower income houamp. and other houamp. by prortdwp twacttic land uae *aou>attons aflcnaaiinp moaa
I needs. Theae reoutauont are Cottoned to meat the manoata of Ml. Laurel II.
• 1102. ReouiaiMfts Applicable to (MM** and fc4 2ettosoe Pa* «t me M ^
\ A. Apphcatton Procedure
i 1. Applicant anall submit required plan* and document* to me Ptanmnp Board tor review and approval. The
I Ptanmnp Board snail distrrbure the plans to tftose aponcwe teovirod by tew ra MVWW and/pr approve osnaiopnianl
. ptam and to Township aoando» wttlcn normaWy review oeveiopmeni plans.
I . 2. The Ptanmnp Board ahaNhoM a pubHc heanng m accoraanee wtm N J J A . 4O-^SD-46.1 on the aopMcaaon The
I mmai haannp ahaH pc how wot tees than mtny (30) day* nor more than lortytioa (45) days trom me BOM ot sutimtoeiari
| etacomptataaopacaiiori.

0 • AppfeCaWett laW) 90 C WION̂  &&W& Mftfy #MCt to SllblMt ft COACVE" ̂ oVft If) fclCCOWwBWCt wwl 84RSHDV> 707 99 00ft Of
5 a PRO aac*cattonm any rVS or f^tor^.tntr^alierrMilr^. applicant aM>tol»owrxoe
I pMMl WNNOVwM Mil tWH) ISiWM'tMMV ttt (HW OfOofMMlCC O l W M GOP W «!PPfOWO» 90&tGt0n 9IMM 0IVOwW0 o

1103. H i t
A. PWIWMM) U|BM
i.Dwe>mp.On»r
2. I t
a.Dwebmc.Two^amliy

• . Common Open Space

B.-

3. OrHHreel perkinp am
4.
b.
C.
i .
2
3. ̂ VlvSM IvjaCNwUMM (IMf WRfl NQfltt
4. RoteH and aarviee commercial under PRIM optron m aceontanoe wNh BoeHon 406 •

1104. Mmtmum Tteet Site and Gross Density
• * o

be 10 acres
2. The maMmum number of dwoWnp umts ahaH be at toUowr
R-6: PRD-2: SS Owetunp uMM/acre on lands ootmed at Drylands In Arttcts 200 and l i t owamnp unit per acm on

lands oerined as toiands m Articto 200, which to irenaierabie pursuant to thto oromanceandoubtocttoamajraiwimof
tA owoiiinp unwt/ocra ot dry land

R4: PRtM: 5 ^ dwewmp untts/aera, up to mawmum of 2.780 oweMnp umts In the tone.
1105. Minimum lioct •atoack



EXHIBIT B

• 000

25-
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M/A

10/18
M/A

10/H

0/10'

M/A

to-

M*

M-

M/A

The

£• lrVmOOW WMI lO
HonttotroM 76 teat
Rear lo raar to l a *
End to and " 90 loot

P. Any buadmp loco «e rtoht^i.way 26ioet
E. Ar^buMdmplacetocoe»etoratre«teurt> 40tee<
r̂  Any buMo^taae to arterial aftoet curb SOiaal •
C. Any buaotnp laea to common aaramo erne 12 Mat

The ttaimlnp Board way reduce lha above » m w » i by not more Wan 20 percent W the— l i an onpta at 10 Oapiaa*
or mar* between bueomps and M extensive taMaeapmo and bunan. wwet» provloa necaaaary ecrewwrm and
ontatdmo. am ptaead between buttOmo*. and turmer provided mat the raduc*one —mm tn maaanu me -ni(inii._ oi
m» AMeie and do not create any eoveme negative Impact*.

1. OtMinwi paiklnp «w» ba pwwtoao aa loaoM:
Dajoamp unit with ona f 1) baoroom lor taw: 1 Jb spaces
Qwattnp wntt mUh tmo (2) boorootnt or mow: 2.0 aoaea«
i. An oddNMnai Ian (10) pareant <ot mat compuiad to mi obowa)en^oMa

^ ^

A. Kwmnar ol bo»ar mconta thw—mp Onto Waoutnw)
Alt Miaioowumi on conbpMOMa oatpan oi land ioia»np lan (1O> aen» o> wom o» ot 10/2/»4 tn ma *>-6 and I M

Mna* 0m» ba Bauwlopad In accomanc* wMn ma PRO raowtrwiMntt and anait ba Mgtwad to pmvaja aaamy CM)
pareant ot O» dwoNmp vMm to ba aitoroaMa lor toawr Meoma nouaanoto*. aapapt« pnj«Wad baiow:

1. A (ntrttmum o« 15 parcaru mooaraia tncoma noMMp owy anal ba M O U M O in dawatopn
eencaotual approval prior to Juty 1.19on. and wn*cn nava not raotwaa prammnary or nnai apfftnt1

2< A oiafitoium of 12 pofooni fnodofoto lnoow# ftowMnp on̂ y onott oo foojutfod In i
aatat one* ©t any nouamo «n« •*» not oseaad S100.000 par turn (tn 1M3 ooHars)

AS uaad in m« Saeaon A. a pareat» conatoanM) 'contiowoui' a*on mougn <t ai trawanjad OyonaorMoraraaoway*.
to amp a* ma land on bom stow ol ma toaoway to In common ownarwup. Lanes acottra* atiar 10/2/«4 may nolba
eambtnad to tomt a naw comtouou* paroal and may not ba addad to. or eonaidamd a p&n ol, a eonapHOMa panwl
ttWeti aiiaMd on or batofa mat data.

e.EftotBWty Sunward
1. Eaeapt a» praMead aoo«a. ona4iaH ot a l towar tneoma unit* ahatl moat HUD SaoMon >. or omar i

foojipWOfiiofioi lOf vovy low Inoomo ond on#^ioti onoN moot MUD i

2. AppMcam mar aubaNtma aaamaw oomoafaota awndawte (omar man HUD) artajra appropnaaj and to ma
aataucucn ot ma flarmtnp Boart.

C. Houatnp Coal Componant
m oompuanp ma otiptbiHty ot punsnaaan or rantorv tor aalaa or aantal nouaaio. not ajom man SO paroant ol lamby

mcomi may ba uaad tor tant and not mora man 28 paroant ol lomMy aioami may ba taad lor purcnaaa «t aataa
nouMne. Tna toaowww eoaw anal ba maudad:

Ramal Onlt«: Orest Aont
•aiaalMt.f*nnapalandinMM«al

J ^ ^ ^ ^
Oovofmnont ouovMNos moy o# tiood ot fno OfOOfONon ov mo ooolicont to luHW tno foouivomoniv ot mo oocojon. XOJO

m» ot aatd tuO*tdia» aftaW m no way attar or awntnam ma w w tneemt njouaamana) ol tnia onawanoa.
E. Sata and Raaata and Dantal ol Lowar meoma Houatne
1. All towar tneema owaWnp unH» anall ba raoutrad to nava cowananm nwnmp «*nn ma land to control ma aaia or

faaaia ortca ol units or to amptoy omar tooat macnanajma wnfctn anaM ba opnrovad by ma a>KfinmQ Boani Atiofnay and
ajtn. In I n opinion, onauia mat auch nouitnp wlit remain altordabta to panwna ol towar meoma.

2 Tna owinar pi a* ranwiuntttaftatlprovwatapaioocutnartuiion to o»app*o»ad by ma T^ann^
aosuni mat tantat units wiN nMaatn affordable to porsona ol towar income.

3. m ma awam no tow or moderate meoma purchaaar I* touno wtmtn «0 days Irem m* day a unM te odarad tor aaia
or njaali. ma tow meoma unit may pa aold to a mooaraia meoma purcnaaar or.» none la a»allab)a. to any mwroatod
Ptircitaaaf.»ndlitoiBooan>toaicomaiin».»anyinto>oMaOpiirciMMwrai«pfiraw
0B Ooocnbod Ooovs. noooto contvolk onoH ffofoovi In otioci lor ony ouooootiont ffoooiOaV,

4. Tna lownanip and ma applicant may develop teeaonaMe owattKcaMon* tor occMpanoi ol tower meoma nouemo.
Sataetton procaguroa m i l be dwadod and eomwanerad by a 1 ownanip owtda) apootntafl oacti year «t me Hauamp
Admtnlattaior by me lownanip Commmoe' Tna lownentp Commmee may on̂ onoa lor mms pet̂ y aominjainiaon of
*paaaie. ond tooejnt oatecbon of tower meoma nouamp.

fi. Tna developer anaJt tormutate and anptemani a wrtnon fiirmaNva mar—wng pwn aecapteWa to me nanMne
Board. The afUnnaave merketmfi plan aha« be raaiaticaKy oaaionad to anaura mat tower meoma persona et au raoa*
and otnntc oioups am tntofmed ol me noustnp oppoftunHies m the Oevetopment. toat welcoma or eeofc or buy or tent
such houano. and have me oppertumiy to buy or rant euen houatw. It ahaN tncwoa ed»erming and omar ejmbsr

fi. Sates prices and ntnts may b^ mcteaeod In accotdance w t̂n ma annual Metfopolien Mew Yonc noptonoi
Consumer r*nce moe» tor Housmp ol me Depanmant ol tabor p m rawnouiaainarM fardocumenwa mi>naaif|i amiayi
tor maaonabte anprovemenu and reasonable coais mewed mos*mo me unit.

7. Wontat units may be convened to condominium unHs ewer 15 year*, but me sates price sfte« meet ML Laurel II
putdoimaa and be priced ttottow person* nieaimp low anoinoe«was^c^

r.PMOMgolLowai

The adove baroemi

r income Housmp

•^reeniapaof
Tevsl Dweamo UnMs

25
SO
75

100
BOS anaM vetor to me peroanmoe

moo emn the toaowmo acnadule*
Minimum l»aroameo«

OweampUnM*
0

25
100



EXHIBIT B
tor •••eft a cowcapma* Man. auooMMion «r M

l lor purpoeqe e« M M p m y i f T " wsnanpisa• o«

approwsf. Aft eucn approvals and condtoons ov approvoaj anaf rvn with ma land

aroiwa MM teaowwo too* tor every unit eeeignaMo a* tower eioom* housing at me R * teranp ontncl:
1. auQdHiMH and aw* own aoofccafcon tear.
3 BuWowig permit toes, eacept SiaM and PWB party tees:
9. Camtmaw of occupancy tear
4. Promoted part of MM engineering toes. oppfecoOM to towf mcome housing;
t OH-fraet >wroiw«inl IMM.
In addajon. MM oppacabic approwng agency ana* wewe oiMroct supwement MM* «DT evary unit i

flQMNRff it! I'M A«ft etOWfip
Q o M W t OBBSOMPPT O%OBPB*IOVOMIIOM
a* tommy (20)^mremm a# iw l

B. All propany owners and lananuj ahtM have ma npht K U H I M common ooan aooea
C Cawwuii O P M I apaca atay I M l i m n to M M TOVMMMP. M accapwd by P M Oonammp Body, or to an opart apaea

orpanitaMon or trust, or to a pnvaw wow-proW orpanoaiwn CMarpad «Nr» M M ptetmen •« tmermaHon M M M lor MM
( • • O W t Of VM BWVMOBMMMM- ^

B.A»eanwiienonan apaea oaadad to »tt opanapaoaorpannatian.irtprt. or

ot tomromng aurtoea ranotl. aueh at awalw. «j taaalbw and
•»»>aifueiora) moana anaN pa cowatoMod.

2. T I M aywam anan ba adaouaM to cany oft M M aiomt walar and naturat draatapa • * » • wMen pnptnaia* not only
«NMn M M lot or tract bounoaraM but aiao Ptat wMctt origmaMs bayond M M lot or tract bounoana* at M M km* of
dtn lopwwi t No atom waior rwnotl or natural dratnaoe waMr •halt ba ao diwaratad as to owonoad aaattng onMnaga
%mum or craaM Noodtnp o* M M naad lor additional dramaoa Mructura* on otnar prwaia prepamat or pubkc lanoa
Mowut prooar and approvod prpwiMon* temp *Mda tor lakmp car* oi thaaa condMion*.

3. lacftmguM lor compuuno waMr ror»oft anatt ba as tndwaiad m Sadtona Si l and 613 o« M M Barwards lownanip
Land Dxalocmant QfMtnanca

4. wmara faouMod by M M Towiwrup and as Mdieatad on on tworowafl oa»alop"Mnt plan, a eramopa rtpt»M>i^ay
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EXHIBIT C

KERBY, COOPER. SCHAUL fe GARVIN

COUNSELLOR.5 AT LAV

RUSSELL T. KERBY. JR. 6 DE FOMST AVENUE RICHARD C.MO3ER
JOHN w. COOPER SUMMIT. N E W JERSEY 0 7 9 0 1 O f C O U N««-
ROBERT F. SCHAUL J JERRY FFTZCERALD ENCLI5H
ARTHUR H. GARVIN B 201-273-1212 OF COUNSEL
PHYLLIS B.STRAUSS

October 10, 1984

Honorable Eugene D. Serpentelli
Court House, CN-2191
Toms River, NJ 08754

Re: Bernards Township, etal ads Hills
Development Company
Docket No. L-030039-84 P.W.

Dear Judge Serpentelli:

Please find enclosed an original and three copies of the proposed
form of Order to be executed by Your Honor in connection with the
45 day stay in this matter. If the Order is in a form satisfactory
to Your Honor, all parties respectfully request that Your Honor
execute same and that a copy be returned to the office of the
undersigned in the enclosed, stamped envelope.

Your Honor's kind attention to this matter is most appreciated.

Respectfully yours,

ARTHUR H. GARVIN, III

AHG:pd
Enclosures
cc: Fajfrell, Curtis, Carlin & Davidson

Bfener, Wallack & Hill
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nr Clourt nf fitb

CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGE EUGENE D. SERPENTELLI C. K. 2191

TOMS RIVER. N.J. 08753

October 16, 1984

Arthur H. Garvin, III, Esq.
Kerby, Cooper, Schaul & Garvin, Esqs.
9 De Forest Avenue

Summit, N. J. 07901

Re: Bills Development Co. v. Township of Bernards et al

Dear Mr. Garvin:

I have your letter of October 10, 1984 which enclosed a proposed
order.

The procedure being followed is not in accordance with my normal
approach to granting immunity to builder's remedy suits. I have previously
been agreeable to granting immunity from builder's remedy suits if the
township will stipulate the present invalidity of its ordinance and its fair
shae number. The order as submitted merely delays the interim process for 45
days while the township attempts to resolve the matter. I do not believe
that that is a healthy practice in Mount Laurel litigation given the
procedure which I am willing to follow- 1 will be happy to confer with all
counsel concerning the matter at your earliest convenience.

Very truly yours,

EDS-.RDB £ugene D. Serpeatelli,JSC
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EXHIBIT E

FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue
Morristown, New Jersey 07960
(201) 267-8130
Attorneys for Defendants, The Township of Bernards, et al.

THE HILLS DEVELOPMENT COMPANY,

Plaintiff,

vs.

THE TOWNSHIP OF BERNARDS, et al.,

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN COUNTY
(Mt. Laurel II)

Docket No. L-030039-84 P.W.

Civil Action
ORDER STAYING ACTION AND
PRECLUDING 3UILDERS' REMEDIES

FOR 90 DAYS

This matter having been opened to the Court jointly by

Farrell, Curtis, Carlin & Davidson, Attorneys for Defendants,

The Township of Bernards, The Township Committee of the Township

of Bernards, and the Sewerage Authority of the Township of

Bernards, Kerby, Cooper, Schaul & Garvin, Attorneys for The

Planning Board of the Township of Bernards, and Brener, Wallack

& Hill, Attorneys for Plaintiff, The Hills Development Company

and the Court having been informed that the Defendant, Township

of Bernards has amended its land use ordinance to provide for
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more than 1000 units of low and moderate income housing pursuant

to Mount LaureI II; and the Court having been further informed

that the parties are in settlement negotiations with regard to

some aspects of the aforesaid amendment and other issues; and

the Court being satisfied that such voluntary settlements of

Mount Laurel II cases may be in the public interest;

day ofIt is on this /?™ day of ^W^^^.d^dr » 1984;

1. Ordered that this matter including all discovery and

motions, is stayed by a period of 90 days;

2. Ordered that pending this stay period, during which the

parties will have an opportunity to complete the settlement of

this matter in compliance with Mount Laurel II, any person who

shall commence an action, or who shall apply to intervene in

this action, against any or all of the Defendants upon Mount

Laurel II grounds shall not be permitted to seek or have a

builder's remedy in such action;

3. Ordered that George M. Raymond, 555 White Plains Road,

Tarrytown, New York 10591-5179 be appointed as the Court

appointed expert to review the Amended Land Use Ordinance and to

report to the Court as to its compliance with Mt. Laurel II, and

to assist the Court and the parties in resolving any outstanding

issues where requested.

4. Ordered that the parties may apply to this Court for an

extension of the stay herein ordered if further time is needed

to work out this settlement-

/

Eugene D. Serpentelli, J.S.C.



E X H I B I T E

This Order is consented to both in form and substance.

- - - % •• / .

Heirry A. Hi 1-1, Esq. *
Brener, Wa^lack & Hill
Attorneys for Plaintiff
The Hills Development Company

James E. Davidson, Esq.
Farrell, Curtis, Carlin & Davidson
Attorney for Defendants,
The Township of Bernards, et al.

Kerby
Attorney for
Planning
of Bernards

Schaul & Garvin
fendant
of the Township

-3-
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EXHIBIT F

Masterfs Report
Re? Hills Development Corporation v. Townshi

of Bernards

Prepared for
Hon. Eugene D. Serpentelli, J.S.C
New Jersey Superior Court
Ocean County Court House
Toms River, New Jersey 08753

June 12, 1985

by
George M. Raymond, AICP, AIA, P.P.
Chairman
Raymond, Parish, Pine & Weiner, Inc.
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Raymond, Parish, Pine & Weiner Inc. 555 White Plains Rd.. Tarrytown, New York 10591-5179 (914) 631-9003 (212) 365-2666

EDWARD J RYBC2YK

BERNARO J BULLER. P.E.. A.IC.P.
ROBERT GENESLAW. A.I.C.P.
RICHARD HARRALL
GERALD C. LENAZ. A.I.C.P.. A.I.A
EDITH LANDAU LITX A.I.C.P.
PHILIP M MICHALOWSKI. A.I.C.P.
JOHN J. SACCARDI
JOHN L SARNA. P.E
DAVID B SCHIFF. A I.C P
STUART I. TURNER. A.I.C.P

PATRICIA KELLY
NOEL SHAW JR.. A.I A
CSABA TEGLAS. A.I.C.P.. C.I P.

GEORGE M RAYMOND. A.I.C.P . A IA
NATHANIEL J PARISH, P.E.. A.I.C.P
SAMUEL W P»N£. A.I.C.P
MICHAEL WEINER. A.I.CP.

June 12, 1985

Services:
Community Development
Comprehensive Planning & Zoning
Economic Development
Environmental
Housing
Land Development
Real Estate Economics
Revitalization
Transportation, Traffic & Parking

The Honorable Eugene D. Serpentelli, J.S.C.
Superior Court of New Jersey
Ocean County Court House
Toms River, New Jersey 08753

Re: Hills Development Corporation v. Township of Bernards

My dear Judge Serpentelli:

Pursuant to your Order dated 19 December, 1985 appointing me as

special master to review the Amended Land Use Ordinance of

Bernards Township as to its compliance with Mount Laurel II and

to assist in the resolution of any outstanding issues, I am

pleased to report as follows:

1. Fair Share

Indigenous Need - In calculating its indigenous need in

accordance with the consensus methodology, the

Township used 82 percent of the 1980 deficient and

overcrowded units as constituting those likely to be

2
occupied by lower income households. The Rutgers

The Township's Fair Share Analysis and Compliance Package was set forth in a memorandum
addressed to me from Harvey S. Moskowitz, P.P., the Township's planning consultant/ dated
March 29, 1985, and hereinafter referred to as the Moskowitz Memorandum (see Appendix A ) .

Ibid., p.3.

Hamden, CT Princeton, NJ New York, NY

An Pnnal Onnnm init\> Cmr*inuo'
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EXHIBIT F

University refinement of the methodology, using the

actual percentage of deficient units that- are occupied

by income-eligible households in the North Somerset

County sub-region established 50 percent as appropriate

for use in Bernards Township. This reduces the

indigenous need from 42 to 26 units. Of these, 8 units

are overcrowded.

b. Prospective Need - I concur with the Township's

determination of 1,314 units.

c. Present (reallocated) Need - I concur with the

Township's determination of 506 units, with 169 units

to be provided within the six-year projection period.

The total resulting fair share amounts to 1,509 units.

Relying upon prior Court-sanctioned 20 percent fair

share reductions in cases of voluntary settlement, the

Township has requested a reduction which, using the
3

revised fair share would amount to 302 units. A

further reduction of 141 units is made pursuant to a

3Ibid., p. 10.
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4
prior Court order. This brings the Township's total

obligation down to 1,066 units. I have accepted these

adjustments in reviewing the adequacy of the proposed

compliance package.

2. Compliance Package

The Township has offered the following package toward the

satisfaction of its fair share:

(a) Rehabilitation of Heating- and Plumbing-Deficient Units

The Township is willing to undertake the rehabilitation

of those units which the 1980 Census reported to be in

that condition. Using the revised method for

determining the indigenous need, of the 35 deficient

units only 50 percent are deemed to be occupied by

income-eligible households. The Township's

responsibility would thus be to find and rehabilitate

18 such units. I recommend that the Court allow the

Township one year in which to develop a realistic

program to that end, including an identification of

sources of funding. .

4B>id., p. 10.

5Ibid., p. 13.
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(b) New Construction

The Township has re zoned or

incentives to developers suff

production of 839 units, as fol

(1) Hills Development Co. The

of land in the Township of which 501 acres are

located in the Raritan River Basin and 545 acres

are located in the Passaic River Basin. The

Township has rezoned the Raritan Basin lands,

which are located in its Growth Area, to permit a

total of 2,750 units with a 20 percent, or

550-unit, Mount Laurel set aside.

(2) Hovnahian (Society Hill). The 130-acre Hovnanian

tract has been rezoned to permit 830 units with a

12 percent set aside for moderate income units,

only. This project will therefore produce 101

units of that type. The Township has not imposed

a full 20 percent set aside requirement and has

6n>id., p. 13-u.
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not required the developer to provide any low

income units in this instance because the land had

been rezoned for 6.5 units per acre before Mount

Laurel II in response to the Mount Laurel I

doctrine which was in effect at the time. The

retrofitting of this development with a full Mount

Laurel II set aside requirement would have

required an additional density bonus which the

Township felt would be excessive, particularly

since adjacent developments, which were granted

their 6,5 unit/acre zoning subsequent to Mount

Laurel II, are quite able to provide a full

low/moderate set aside of 20 percent.

In the abstract, I would normally view a density

limit somewhat above 6.5 units per acre to be

acceptable. In this instance, however, I believe

the proposed maximum to be justified. The market

rate portion of this particular development is

designed to sell in the $70-100,000 range, which

will serve a lower segment of the above-moderate

income class than any of the several other

developments that have been built or are

programmed to be built in the Township (see Table

2) . As such, the ability of the market-rate



Honorable Eugene D. Serpentelli, J.S.C.
June 12, 1985
Page 6

.,.. EXHIBIT F

portion of the development to provide the

subsidies required for the economic feasibility of

low-income units is limited, at best.

To achieve the 12 percent moderate income housing

set aside without a density bonus that the

Township has given the developer substantial

inducements in the form of waivers of fees and

standards•

(3) Several other tracts located in the same vicinity as

the Hovnanian tract were mapped in the same zoning

district, which permits 6.5 units per acre, subsequent

to Mount Laurel II for the express purpose of helping

the Township satisfy its enhanced housing obligation.

Consequently, these tracts are all subject to the full

20 percent lower income housing set aside, evenly split

between low- and moderate-income units. These include

the following:

7
See Mount Laurel II Fair Share Analysis for Bernards Township, Somerset County, N.J., Harvey S.
Moskowitz, July 1, 1984, pp. 23-25.
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Kirby
Weymouth Capital

Wagner

Geyer

EXHIBIT F

Total

Capacity

510

100(a)
162*

(Ml172{ '

Low

51
10
16
17

Set Aside

Moderate

51
10
16
17

(a)
These two tracts were rezoned along with the Kirby and Weymouth sites but were

inadvertently not counted in the Moskowitz Memorandum. The capacity of the

Geyer property was adjusted to reflect the presence of major wetlands on the

tract.

In summary, the total provision which has been made for

the production of new lower income housing in Bernards

Township amounts to the following:

"ower Income
Development Low

275
—
51
10
16
17
369 units

Moderate

275
101
51
10
16
17
470 units

Hills

Hovnanian

Kirby

fleynouth Capital

Wagner

Geyer

Sub-Total

Total 839 units

*0f the above developments, Hovnanian is under

construction, Hills has made a preliminary conceptual

plan submission (which cannot be processed prior to

settlement), and Kirby is undergoing conceptual review.

Every indication, therefore, points to the probable
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realization of some 753 units as soon as permitted by

the area's market rate housing dynamics.

Deducting that portion of the 1,066 unit fair share

which will be satisfied through rehabilitation and the

new construction offered by the Township leaves a

209-unit balance. Part of this deficiency will be

satisfied by an increase in the 550-unit lower income

housing set aside on the Raritan River Basin lands of

the Hills Development Corporation by 68 units to a

total of 618.

Hills' Passaic Basin lands, which are located in a

Limited Growth Area, are zoned for 0.5 units per acre,

with a capacity of 273 units. These lands, which are

unsewered, cannot be developed with on-site septic

tanks due to poor soil conditions. Hills has requested

that the Township permit the sewering of this area by

including it in an expanded Environmental Disposal

Corporation franchise area. The Township originally

refused to allow this out of concern that its

acquiescence in the provision of sewers in a portion of

its Limited Growth Area may eventually be used by other

developers of adjacent vacant lands as a wedge to

undermine the integrity of the remainder of the Limited
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Growth designation. In response to Hills's request

that I intervene I stated that the sewering of a tract

zoned for single family houses on lots averaging more

than two acres was outside the area of my concern. I

suggested, however, that an offer by Hills to expand

its Mount Laurel set aside in the Raritan Basin by 25

percent of the number of units it proposes to build in

the Passaic Basin would bring that portion of the

project within the Mount Laurel orbit.

Hills has subsequently offered to build an additional

68 lower income units on its Raritan Basin lands in

exchange for the Township's support of the application

for expansion of the EDC franchise area.

It should be noted that this solution would avoid the

placement of densely developed housing outside the SDGP

Growth Area and would retain the existing zoned density

of the Hills lands in the SDGP Limited Growth Area. It

would also be environmentally superior to the sewering

of the single family houses by means of individual

septic tanks. At the same time, it would help the

Township reduce substantially its deficit in meeting

its fair share obligation.
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The additional 68 units would increase the overall

density on the Raritan Basin tract from 5.49 to 5.62

units per acre. To permit this to occur the current

zoning of this area, which was enacted as part of the

Township's effort to comply with Mount Laurel II, and

which now limits density to a maximum of 5.5 units per

acre, would have to be slightly adjusted.

The Township's concerns regarding the potential use by

others of the sewer lines provided in the Limited

Growth Area to service the Hills development could be

resolved through the sizing of pipes to avoid the

creation of excess capacity and through legal

instruments acceptable to the Township,

In recognition of the rapid rate of growth which

Bernards Township will experience in response to Mount

Laurel II I recommend that these additional 68 lower

income units be permitted to be phased in during the

period 1991-1994.

Credits vs. Phasing

The above modification in the new construction portion

of the compliance package would reduce the unsatisfied

portion of the Township's fair share obligation to 141
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units. I believe that the Township should be credited

for the following prior housing initiatives in an

amount sufficient to satisfy this portion of the

overall lower income housing need.

Ridge Oak Section 8 Senior Citizen Project. This

large, 248-unit project was completed in 1977 in

response to Mount Laurel I. It serves exclusively

lower-income households in compliance with the

applicable guidelines of the U.S. Department of Housing

and Urban Development. This project is experiencing an

annual turnover of between 15 and 18 units.

Market Rate Multi-Family Developments Permitted in

Response to Mount Laurel I. In 1979-1980, the Township

rezoned 1,480 acres of land which has led to the

development of projects with an ultimate capacity of

1,820 units of "least cost" multi-family housing at

varying densities, as follows:
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Table 1

MOUNT LAUREL I "LEAST COST*1 DEVELOPMENTS

Bernards Township, New Jersey

Capacity (in Units)

Area Before After Status

Development (In Acres) Reroninq Rezonlng (as of 5/85)

The Ridge 20 104 104 B.P. 70 CO.

Tbe Barons 25 132 82 B.P. 51 CO.

Countryside Manor 30 150 150 B.P. 150 CO.

Lord Stirlingville Vill. 15 150 120 B.P. 1 CO.

Maple Run 2Of>\ 6 4 breaking ground
Spring Ridge 190 1,220 256 B.P. No CO.

Total 300 1,820 612 B.P. 272 CO.

B.P. • Building Pernitl
CO. * Certificate of Occupancy

Probable maximum capacity based on environmental considerations.

While none of these units meet the Mount Laurel II test

of affordability (see Table 2, below), they do

constitute evidence of the Township's cooperative

attitude in meeting its obligations under Mount Laurel

I_, which was the law applicable at the time.
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Table 2

SALES PRICES

Mount Laurel I "Least Cost" Developments
Bernards Township, New Jersey

Development

The Ridge

The Barons

Countryside Manor

Lord Stirling Village

Maple Pun

Spring Ridge

Source: Bernards Township.

Unit Sales Prices

88 units @

62 units @

610 units @

$140,000-160,000

$180,000-280,000

$100,000-125,000

$125,000-150,000

$170,000-200,000

$200,000+

$100,000-125,000
610 units @ $125,000+

In recommending that the Township be given credit for

its prior efforts as described above I am also

cognizant that, in attempting to meet its housing

obligation, the Township has already rezoned a grand

total of 1,480 acres which, after density adjustments

in response to Mount Laurel II, make realistically

possible the construction of 4,518 multi-family units.

The 273 low density market rate units on Hills' s

Passaic Basin land and the accompanying 68 Mount Laurel

units in the Raritan Basin will also have been made

possible by a Mount Laurel-motivated expansion of EDC's

franchise area. (See map following.)
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At 2,5 persons per household, this number of units will

house approximately 12,000 persons. This will almost

double the Township's 1980 population of 12,920, As

the Court noted (Allan-Deane v. Township of Bedminster,

at p.8), while

"numbers alone cannot justify a finding of radical
transformation...the statistics do provide some
broad guidance in assessing the projected growth
rates. The Supreme Court demonstrated its concern
for the quantity of construction which could occur
within a short time (at 219). Thus the numbers
can play some role in the court's determination."

According to the U.S. Census, since 1960 only six of

the 146 New Jersey communities with 10,000 or more

residents doubled in population over a ten year period

(see Table 3) . All of these experienced this

extraordinary growth rate between 1960 and 1970. Only

one of the six, Willingboro Township, was in Bernards

Township's 10,000-15,000 population class, and its

growth was due to the establishment of Levittown in

response to the location in the area of a major steel

plant in the early post-World War II period of

universal seriously pent-up housing demand.
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Table 3

POPULATION GROWTH

Selected Municipalities with 10,000-4- Population

Municipality 1960

16,299

31,522
17,414

22,772
25,557

11,861

1970

35,057

64,395
43,751
48,715

55,112

43,386

% Growth

115%
104%

151%

114%

116%

266%

BricX Township (Ocean Co.)
Cherry Hill Township (Canden Co.)
Dover Township (Ocean Co.)
Old Bridge Township (Middlesex Co.)

Parsippany-Troy Hills Twp. (Morris Co.)

Nilllngboro Township (Burlington Co.)

Note: No municipality in the State of New Jersey with a population in excess of

10,000 persons experienced a growth rate of 100% or more during the 1970s.

I wish to emphasize that the 'basis for my

recommendation that credit for prior programs be given

is not the actual eligibility of any of the resulting

units toward the satisfaction of any portion of the

housing need as defined in Mount Laurel II and as

derived according to the AMG methodology. Rather,

based on reasoning similar to that which underlies a 20

percent reduction in the local fair share in

recognition of a municipality's willingness to comply

voluntarily, I feel that a municipality which, prior to

Mount Laurel II and unlike its neighbors, did as much

as Bernards Township to help alleviate the housing
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problem of the less affluent, is entitled to judicial

8recognition of its efforts.

I wish to emphasize also that, in my opinion, such

recognition is only justified now, during the initial

round of implementation of Mount Laurel II. After

1990, the only units which should be considered for

credit should be those, if any, that have been

constructed or authorized since Mount Laurel II in

excess of the local obligation for the particular

projection period. In cases of future overloads (i.e.

disproportionate rates of growth that would result from

the accommodation of the full fair share in one

projection period) it would seem to me appropriate to

resort to phased compliance rather than'reduced fair

shares.

8 •

The ineligibility, on a unit for unit basis, of bousing, which does not meet pricing eligibility
requirements or the affordability of which is not guaranteed into the future, is clear. I an
also particularly wary of Qualifying turnover in existing eligible housing built prior to the
commencement of the need projection period. If such turnover in units built before 1980 were to
be considered eligible now, logic would require that turnover in Mount Laurel II units built in
the 1980s be considered eligible toward the satisfaction of future Mount Laurel obligations.
But even apart from the latter consideration, existing lower income units, by definition, serve
a need that is already present in the municipality. As a unit becomes vacant, an already
present eligible household can be assumed to need it. In the calculation of fair share,
except for the narrowly defined indigenous need, the AMG methodology includes only units that
are needed to accommodate income-eligible households that are not yet living in the
municipality.
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Supplementary Apartments. The Township also proposed to

• use the apartments which will result from its recent

amendment of Section 405C.10 of its zoning ordinance to

allow accessory apartments as conditional uses in

one-family dwellings in all districts. The Township

estimates that such apartments may be created in 3

percent, or 114, of the existing 3,785 one family

detached units. No detailed method of assuring the

affordability of these apartments, initially and over

time, has been proposed. In addition, in my opinion it

would be unrealistic to expect that such units, which

would be located in private homes, can be assured of

being eligible and available on the open basis

contemplated by Mount Laurel II short of their becoming

part of the low/moderate income housing supply

administered by the municipality. It is my further

view that the ability of the municipality to impose its

affordable housing program standards on those

homeowners who may initially wish to participate in the

program on the terms that would make the units eligible

is most doubtful.

For these reasons, I do not believe that this type of

apartment would meet the standards of Mount Laurel II
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even if the initial af fordability issue were to be

resolved.

2. The Land Development Ordinance

On November 12, 1984, the Township Committee adopted

Ordinance #704 (see Appendix B) which embodies the

Township's effort to bring its Land Development Ordinance

into compliance with Mount Laurel II. I find the ordinance

to be acceptable with a few exceptions, as follows:

Article 1100

Section 1103. The Use Regulations in the R-5 and R-8

Zones as Part of the PRD-2 and PRD-4 Options permit

"Planned Development." The definition of "planned

development" in Article 200 includes both "planned

employment development" which is intended to

accommodate "employment uses" and "planned residential

development" which is intended to include the type of

development contemplated in fulfillment of the

Township's Mount Laurel obligation. The reference to

"Planned Development" should be modified to preclude

the use of any of the lands zoned as part of the

Township's compliance package for "employment uses."
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Section 1104. The compliance package assumes that all

lands zoned for higher density housing will be used for

residential purposes. The ordinance should clarify

that the number of units on each tract .will not be

affected should the Township approve the use of any of

the tract area for permitted non-residential purposes

(i.e., schools, municipal facilities, retail and

service commercial uses, etc.).

Section 1110. E. Sale and Resale and Rental of Lower

Income Housing

Subsection 5. The ordinance requires each developer to

"formulate and implement a written affirmative
marketing plan acceptable to the Planning Board.
The affirmative marketing plan shall be
realistically designed to ensure that lower income
persons of all races and ethnic groups are
informed of the housing opportunities in the
development, feel welcome to seek or buy or rent
such housing, and have the opportunity to buy or
rent such housing. It shall include advertising
and other -similar activities.B

Since the Township's compliance package includes a

number of potential developments, it would appear

desirable that more precise guidelines for such a

marketing plan be laid down by the Township. At the
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least, such a plan should be required to include

advertising in newspapers of general circulation

serving metropolitan centers and lesser urban aid

municipalities in the Township's present need region.

Sub-Section 6. There seems to be no good reason why-

conversion of rental units to condominium ownership

should be prohibited for 15 years following their

construction so long as the pricing of such units

follows the Mount Laurel guidelines.

Section 1112.

Sub-Section A. Drainage. The development's drainage

system should not be required, to accommodate storm or

natural drainage water which originates outside the

boundaries of the tract if such water would continue to

flow over undeveloped portions thereof.

The ordinance has been in effect for more than six months

and has been applied to Mount Laurel set aside developments

in the conceptual planning stage without raising objections

on the part of the developers involved* It has also been

reviewed thoroughly by: the Hills Development Corporation's

professional advisers-who nave found it to be reasonable and

free of unnecessarily cost generating provisions.



Honorable Eugene D. Serpentelli, J.S.C.
June 12, 1985
Page 21

<. E X H I B I T F

I recommend that the Court accept Ordinance #704 if amended

as set forth above.

3. Administration of the Affordable Housing Program

Ordinance #704 places the responsibility for the direction

~ and administration of occupant selection procedures upon a

Housing Administrator to be appointed annually by the

Township Committee, Despite the fact that the first

^ development which will produce Mount Laurel units has broken

ground, such an official has not been appointed as yet and

no rules to govern the process—including the establishment

of priorities, if any, among applicants—have been

formulated.

^ I understand that the Township has considered the

possibility of using the Bedminster Hills Housing

Corporation but has found it preferable to devise a

^ different vehicle for the purpose. An ordinance to that

effect is currently being prepared. According to the

Township Administrator, the marketing of the Mount Laurel

units in the first development expected to materialize

(Hovnanian) will commence in August, 1985. I recommend,

therefore, that the Court require that the Township

establish the necessary administrative structure within 30

days and that it submit to the Court the rules and



Honorable Eugene D. Serpentelli, J.S.C.
June 12, 1985
Page 22

EXHIBIT F

regulations intended to govern the administration of the

affordable housing program and a report on the provisions

made for financing the operating expenses connected

therewith by July 31, 1985.

4. Fee Waivers and Relaxation of Design and Construction

Standards

As an inducement for acceptance by Hovnanian of a 12 percent

moderate income housing set aside without the benefit of a

density bonus, the Township offered the following (in

addition to a relaxation of design and construction

standards that have since been incorporated into Ordinance

#704):

1. Fast tracking of applications

2. Waiver of fees

The same consideration is appropriate in the case of

projects that are granted a density bonus but that offer a

full 20 percent set aside that includes low* as well as

moderate*income units.
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I, therefore, recommend that the Court require the Township
o

to adopt the following application processing schedule:

ACTIVITY TIMETABLE

1. Application nade to the Planning Board 0 day

2. Planning Board provides developer with written

determination as to whether application is complete. 14 days

3. Developer furnishes the Planning Board with required 14 days*
additional material. Planning Board forwards copy

of applications to municipal agencies. Application

is deemed complete.

4. Interested municipal agencies file their reports 21 days

with the Planning Board. All documentation is

made available to the public.

5. Planning Board holds public hearing. 14*28 days

6. The Planning Board grants or denies preliminary 7 days

approval. _ ^ ^ _ _ _

Total Time 95 days

*In the event that the required additional material is not submitted within

the prescribed time period, the Planning Board should be entitled to stop

the timetable "clock" until five working days following the date of

receipt thereof.

9
This schedule was determined to be appropriate by the Court in Urban League of Essex County v.

Township of Mahwah on the basis of extensive expert testimony from both the plaintiff developer

and the Township.
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Waiver of Fees

The Planning Board application fees should be waived for all

low- and moderate-income units, whether provided as a set

aside or separately from any other units.

Respectfully submitted,

ICP, AIA, P.P

GMRskfv

cc: Henry A, Hill, Esq.
James £. Davidson, Esq.
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TO: George Raymond, P.P., Court Appointed Master, Bernards
Township

RE: Bernards Township Fair Share Analysis and Compliance
Package

DATE: March 29, 1985

Introduction and Summary of Findings

This memorandum summarizes Bernards Township's fair

share obligation and compliance strategy. It indicates that the

total 1990 fair share obligation using the consensus methodology

is 1,525 lower income units. A multi-faceted compliance strategy

has been prepared; most of it is in place at this time. In all,

credits for 1,701 lower income units is requested.

Compliance includes rezoning to provide density bonuses

and mandatory set-asides, rehabilitation of substandard units,

supplementary apartments, credit for Mt. Laurel I compliance,

turnover in existing subsidized units, and customary credits for

voluntary settlement. The background material and complete

analysis is contained in Final Report, Mt. Laurel II Fair Share

Analysis for Bernards Township, Somerset County, N.J. , July 1,

1984, by Harvey S. Moskowitz, Ph.D.

Fair Share Obligation

The methdology used to analyze the Township's existing

and prospective fair share obligation is the consensus

methodology developed in a series of seminars attended by ap-

proximately 16 planners convened by the Honorable Eugene E.
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Serpentelli, J.S.C., to determine an acceptable common

methodology for the Drban League of Greater New Brunswick v.

Carteret, et al., case. The procedures and techniques to compute

region, indigenous need, and present and future recommended fair

share by the experts appears to be the methodology of choice, at

least for those cases argued before Judge Serpentelli. Since

Somerset County is within the Mt. Laurel II judicial district of

Judge Serpentelli, that methodology has been used to determine

Bernards Township's low and moderate income housing obligation.

Using the consensus methodology, Bernards Township's

total Mt. Laurel housing obligation is 1,862 units of low and

moderate cost housing. Of this total, 1,525 is the 1990

obligation.^ These figures are derived as follows:

-̂Reduced by phasing in the present reallocated housing need;
one-third of 506, or 169 units by 1990.
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Indigenous Need; Bernards Township

Overcrowded units:
Units lacking complete plumbing
for exclusive use:
Units lacking adequate heating system:

Total Indigenous Need:

Adjusted Indigenous Need (82%):

Prospective Need:

Present Housing Need:

1/3 in place by 1990:

Total Mt. Laurel Obligation by 1990:

March 29, 1985
Page 3.

16

5
30
51
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Ut>

units

1,
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42

314
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525

units
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units

The following describes the methodology used to obtain

the three components of the Mt* Laurel housing obligation.

Indigenous Housing Need

• This is a measure of the substandard housing within the

municipality, based on data in the 1980 U.S. Census. It includes

three indicators of substandard conditions: overcrowded housing,

housing lacking complete plumbing for a household's exclusive

use, and units lacking an adequate heating system. The data used

have been chosen to eliminate double counting. The Mt. Laurel

housing need is assumed to be 82 percent of the total indigenous

need, based on a study of the New York metropolitan region which

established that 82 percent of households living in such housing

are low and moderate income.



16

5

30

51

42

units

«

m

units

units

EXHIBIT F

George Raymond, P.P. March 29, 1985
Bernards Fair Share Analysis Page 4.
and Compliance Package

Indigenous Need: Bernards Township

Overcrowded units:

Dnits lacking complete plumbing
for exclusive use:

Units lacking an adequate heating system:

Total Indigenous Need:

Adjusted Indigenous Need (82%):

Prospective Housing Need

Prospective need is the Township*s share of the housing

need resulting from employment growth, household changes, and

other factors which generate a demand for new housing. This

housing need is forecast for the period 1980-1990, for a housing

market region established for Bernards. The region consists of

those counties in New Jersey which are entirely or partly within

a 30-minute commuting trip by automobile from the Township. This

region includes Somerset, Morris, Middlesex/ Hunterdonr Union and

Essex counties. (See Map No. 1 on following page.)

Within this six county region, household growth was

projected for the period 1980-1990, using population projections

by county for 1990 which were issued in 1983 by the New Jersey

Department of Labor & Industry. Of total household growth

projected for the region, it is assumed that 39.4 percent will be

low and moderate income households, based on the percentage in

the state in 1980. This constitutes the region's Mt. Laurel
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housing need. This total is then increased by 3 percent, to

account for anticipated housing units lost during the period, and

additional units needed to provide the vacancy rate needed for a

normal housing market. The total prospective Mt. Laurel need for

the six county region is 50,484 units.

This total prospective Mt. Laurel housing need was allo-

cated among the region's municipalities, excluding municipalities

with no designated growth areas in the State Development Guide

Plan, and those state Urban Aid municipalities which already have

a disproportionate share of the region's substandard housing.

The allocation formula weights four factors: (1) the

Township's share of the region's growth area on the State Guide

Plan; (2) the Township's share of the region's employment

(private sector jobs in 1982); (3) the Township's share of the

region's average annual employment growth (growth in private

sector jobs between 1972 and 1982, using a linear regression

analysis technique designed to more accurately reflect annual

changes); and (4) a financial component based on the ratio of

Bernards median household income compared to the region's median

household income.

Bernards fair share allocation of the region's

prospective Mt. Laurel housing need is 2.169 percent, calculated

as follows:
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Growth Area

Bernards 10,694 acres
Prospective Need Region 490,825 acres
Fair Share Allocation 2.179 percent

Employment, 1982

Bernards 6,284 jobs
Prospective Need Region 734,998 jobs
Fair Share Allocation 0.855 percent

Average Annual Employment Growth, 1972-82

Bernards +624 jobs
Prospective Need Region +21,961 jobs
Fair Share Allocation 2.841 percent

Financial Factor

Average of Growth Area, Employment, & Employment Growth

2.179 + 0.855 + 2.841 .

Median Household Income (1980)

19$e

Bernards $35,522
Prospective Need Region $24,893

1.958 X 1.43 • 2.80 percent

Weighted Fair Share Allocation (4 factors)

2.179 • 0.855 + 2.841 + 2.80 . ? p e r c e n t

The consensus group has also recommended that each muni-

cipality's, fair share allocation should be- increased by 20

percent to account for municipalities in the region which have no

vacant land to provide their allocated share of the housing need,

and to provide for some measure of over zoning for market
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purposes. The total prospective need allocation for Bernards is

therefore calculated as follows:

Total Prospective Regional Housing Need: 50,484 units

Fair Share Allocation, Bernards: 1,095 units

Adjusted Fair Share Allocation (+ 20%): 1,314 units

Present Housing Need

The Mt. Laurel II decision stipulated that no municipal-

ity should be required to provide a disproportionate share of its

indigenous housing need; that is, municipalities which already

house substantial numbers of the region's low and moderate income

families, and which therefore have a large share of the region's

indigenous housing need, should not be assigned an equally large

Mt. Laurel housing obligation as a consequence. The regional

component of present housing need is generated from municipal-

ities whose indigenous need is a larger percentage of their total

housing than the percentage in the region as a whole.

For purposes of calculating and allocating present need,

four regions have been established in the state. Bernards is in

an eleven-county region which includes all of the counties in New

Jersey north of Monmouth and Mercer. (See Map No. 2 on following

page.) In this region, 6.4 percent of all housing was

substandard, as measured by the Census indicators described

above. This percentage is therefore the maximum indigenous need
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which a municipality is required to provide. If a municipality's

substandard housing (indigenous need) is more than 6.4 percent of

its total housing, the "surplus" over 6.4 percent is part of the

regional present need. Total "surplus" present need for the

11-county region is 35,014 units. Kith a 3 percent vacancy rate,

the figure becomes 36,064. The total "surplus" present need is

then allocated to all the growth area municipalities in the

region, excluding those Urban Aid municipalities which already

have a disproportionate share of the region's substandard

housing.

The formula for allocating "surplus" present need in the

region uses three of the four factors in the prospective need

allocation formula: share of the region's growth area, share of

the region's jobs (as of 1982, the most recent year for which

municipal employment data is available), and the financial

factor. Bernards Township's fair share of the region's "surplus"

present need is 1.169 percent, calculated as follows:
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Growth Area

Bernards 10,694 acres
Present Meed Region 704,633 acres
Fair Share Allocation 1.518 percent

Employment, 1982

Bernards 6,284 jobs
Present Need Region 1,247,601 jobs
Fair Share Allocation 0.504 percent

Financial Factor

Average of Growth Area and Employment

; °-504 - i

Median Household Income (1980)

Bernards $35,522
Present Need Region $24,177

1.011 X 1.47 « 1.486 percent

Weighted Fair Share Allocation (3 factors)

1.518 + 0.504 + 1.486 „ 1
< j m t

As with prospective housing need, the final allocation

is increased by 20 percent, to account for municipalities which

lack vacant land to provide the housing allocated to them and to

provide for some measure of overzoning. Bernards' fair share of

the "surplus" present housing need is therefore calculated as

follows:
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Total Present Regional Housing Need: 36,064 units

Fair Share Allocation, Bernards: 422 units

Adjusted Fair Share Allocation ( + 20%): 506 units

Since present need was built up over a long period of

time, the consensus group recommended a gradual rather than

immediate implementation schedule. The present need is

recommended to be met over three six-year periods, and that only

one-third of the total need, or 169 units, must be met by 1990.

Compliance

The * following measures represent Bernards Township's

compliance package. It consists of credit for existing housing

constructed or approved as part of Mt. Laurel I, rehabilitated

units, supplementary apartments, and rezoning to provide for

density bonuses and mandatory set-asides. At the outset,

however, the Township is requesting a 20 percent reduction in its

overall fair share figure as an inducement to settle. - This

reduces the total obligation to 1,220 units. In addition, in

conferences with Judge Serpentelli, a further reduction of 141

units was indicated in return for settling the case brought by

Spring Ridge. This further reduces the overall obligation to

1,079 units.

Credit for Existing Housing and Turnover. Ridge Oak, a

248-unit, senior citizen housing complex, was constructed in
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1976-1977. The rents are controlled and meet HUD Section 8

guidelines. Almost all of the units are now low income occupied.

The executive director of the complex estimates that 16 to 18

apartments become available annually.

The experts assembled by Judge Serpentelli did not

discuss existing subsidized housing units constructed prior to

1980. (Those constructed after 1980 were counted as credit

against a municipality's fair share figure.) While some might

argue that existing subsidized housing does not increase the

housing supply, some recognition of this resource is warranted,

particularly since Ridge Oak was constructed in 1976-1977 as part

of the Township's willingness to provide lower income housing in

response to Mt. Laurel I. Ridge Oak was in addition to rezoning

for 600 least cost housing units in five developments to provide

a variety of housing types at densities of six (6) units per

acre.

The 248 units was the Township's response to an existing

or present need and therefore should be credited against the

Township's present need allocation of 506 units, bringing the

total down to 258 units of which one-third, or 86, are required

to be in place by 1990.

In addition to a credit against the Township's present

need, the annual turnover of 16-18 units per year in the complex

constitutes a prospective or future need resource. The average
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figure of 17 units per year for the decade, or 170 units, was

applied to the Township's prospective need.

Balanced Residential Complexes. In 1977, in settlement

of a suit filed under Mt. Laurel I, Bernards Township rezoned

five areas in the Township to allow construction of 600 multi-

family units. All of the complexes have been granted final

approval, and their present status is as follows:

Dnder
Name Total Occupied Construction Approved

The Ridge
The Barons
Countryside Manor
Lord Sterling Village
Maple Run

Total: 600 255 252 93

While there are no qualifications in terms of occupancy

and the units are sold at market levels, the rezoning did comply

with Oakwood at Madison in the sense that they represented least

cost housing appropriate to Bernards Township. Moreover, the new

density of six (6) dwelling units per acre was a significant

increase over the previous densities of one (1) dwelling unit per

one acre for four of the sites and one (1) dwelling unit per two

acres for one site. The multi-family units were also the first

in the Township.

We propose that a percentage of the 600 units be applied

against the Township's present need since they were constructed

in response to an existing (pre-1980) demand.

104
132
150
150
64

70
51
133
1

mm

34
81
17

120
-
29
64



EXHIBIT F

George Raymond, P.P. March 29, 1985
Bernards Fair Share Analysis Page 13.
and Compliance Package

Rehabilitated Units. The Township's indigenous share of

substandard housing (exclusive of overcrowded units) is 35 units.

Assuming 82 percent are occupied by Mt. Laurel II households, 29

units would be eligible for rehabilitation credits. Using

community development grant funds or local resources if

necessary, Bernards will rehabilitate the 29 units by 1990.

Supplementary Apartments. The Township recently amended

its zoning ordinance (Section 405C.10) to allow for accessory or

supplementary apartments as conditional units in all residential

zones; The previous provisions allowed accessory apartments but

restricted their occupancy to immediate family members — mother,

father, son, daughter, brother or sister. The new amendment

removes the restriction. The new amendment (adopted as part of

the compliance package) also permits such units in outbuildings.

The total number of potential apartments is 3 percent of

the 3,785 single-family detached dwellings in the Township, or

114 units. This is not unreasonable. Studies in Nassau and

Suffolk counties indicate as many as 10 percent of the single-

family units have supplementary apartments.

New Construction. The Township has amended its zoning

ordinance to eliminate all cost generating features not related

to health and safety, provide for fast tracking of Mt. Laurel

applications, increase densities, require mandatory set-asides

for lower income units, and reduce bulk standards.
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The amendment also rezoned several areas of the Township

to provide low and moderate income units as follows: *

Total Units Low & Moderate

Hills Development 2,750 550
Hovnanian 850 101*
Kir by 510, 102
Weymouth Capital 100 20

Total 4,210 773

•All moderate income.

The status of the applications are as follows:

a. Hovnanian; Final approval; construction expected to
begin shortly.

b* Kirby: Application for conceptual approval filed;
public workshop scheduled for April 30th.

c. Hills: Conceptual plans being prepared.

d. Weymouth Capital: Nothing submitted as of this date.

Of the 773 low and moderate income units projected from

the rezonings, 101 will be under construction in 1985, an

additional 102 will be approved in 1985, and 550 will be approved

after settlement of this lawsuit.

Summary of Compliance Measures

The Township of Bernards has moved expeditiously to meet

its Mt. Laurel II obligation. All zoning amendments are in

place, and the Township has granted final approval to the first

project providing lower income units (Hovnanian). All but one of
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the other proposed lower income units to be constructed by

builders are in the pipeline.

The full compliance strategy as applied to the Town-

ship's Mt. Laurel II obligation provides for a significant degree

of overcompliance, as follows:

Mt. Laurel Obligation (1990) 1,525 Units

Credits:
20% Settlement: 305 Units
Spring Ridge Settlement: 141 "
Rehabilitated Units: 29 "
Subsidized Housing Turnover: 170 "
Mt. Laurel I Compliance,

Ridge Oak
Balanced Residential — 169* "
Complexes |

Supplementary Apartments: 114 "
Rezoning,

Hills 550
Hovnanian 101 *
Kirby 102
Weymouth Capital 20 •

Total: 1,701 Units

•Total of 848 Mt. Laurel I units (600 balanced residential
complex units plus 248 subsidized units) credited against
Township's total 169 present reallocated need, or a 20% credit.

Additional Comment

Attached as Appendix A is a report dated March 11, 1985

entitled. Fair Share Figures Using Rutgers CUPR Methodology. It

indicates that the Township's fair share figure, using a probable

Rutgers CUPR methodology would be somewhere between 900-1,000

units.
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EXHIBIT F

TO: Bernards Township Planning Board and Township Committee

RE: Fair Share Figures Using Rutgers CUPR Methodology

DATE: March 11, 1985

1. The Legislature is now considering a bill which would

establish an Affordable Housing Council. They in turn would de-

velop a fair share formula based on fixed regions. (We presently

use a commutershed for prospective share and a fixed region for

present need.)

2. The methodology would probably be based on the broad

parameters suggested in the Rutgers Center for Urban Policy

Research report, Mt. Laurel II: Challenge and Delivery of

Low-Cost Housing. We have recalculated Bernards Township's

Mt. Laurel obligation based on those guidelines and found that

the Township's obligation is 1,004 units.

3* As the Board may recall, our fair share number under the

consensus methodology is 1,272 units. This is a net figure,

however, and includes deductions for Ridge Oak, including the

original 248 units and the annual turnover. If those credits

were permitted to be applied to the Rutgers methodology, it would

reduce the number to approximately 746 units. (The 248 units

that we have taken credit for with respect to Ridge Oak was

applied only to the present need. Under the Rutgers formula,

that present need is only 88 units to begin with, so this is the

maximum credit we could get for the original Ridge Oak

construction.)
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Bernards Township, Somerset County
West Central (Region 3)

Rutgers CUPR Mt. Laurel Analysis

Present Regional Housing Need
(includes indigenous and reallocated present need

8,520 Units: 1980 Present Need
2,812 Phased in Need (1980 X .33)

Prospective Regional Housing Need (1980-1990)

22,002 Units

Total Need by 1990 (present plus prospective) ,

24,814 Units

Allocation Factors*

Employment, 1982

Bernards: 6,284

Hunterdon 20,492 - 6,987 * 13,505
Middlesex 240,832 - 32,322 * 208,510
Somerset 82,957 - 161 * 82,796

Warren 24,632 - 5,385 - 19,247

Net Employment: 324,058

Bernards as a Percent of Region 3:
6 *284

324,058

•Deductions are made for non-growth and selected urban aid muni
cipalities.
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Growth Area

Bernards: 10,694 Acres

Hunterdon 26,759 - 0 « 26,759
Middlesex 154,110 - 6,432 « 147,678
Somerset 100,455 - 0 100,455

Warren 23,047 - 0 23,047

Net Growth Area: 297,939

Bernards as a Percent of Region 3:

297^939 • .03589 - 3.589%

Employment Growth (72-82)
(Linear Regression)

Bernards:

Hunterdon
Middlesex
Somerset
Warren

+624

5
3

601
,932
,067
208

7
3

425
,040
,071
61

Net Employment Growth: 10,597

Bernards as a Percent of Region 3:

* -05888 • 5.888%
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Modified Wealth Factor; Aggregate Regional Wealth

HUNTERDON:

1980 Mean
Household Income X

$27,979 X

Deduct Non-Growth Municipalities:

Alexandria
Bethlehem
Bloomsbury
Califon
Delaware
East Amwell
Franklin
Frenchtown
Glen Gardner
Hampton
Holland
Kingswood
Lambertville
Lebanon Twp.
Milford
Stockton
Tewksbury
Union
West Amwell

Net Aggregate
County Wealth:

27,359 X
28,704
24,117
25,143
29,301
27,660
28,489
19,040
18,623
20,722
25,218
23,882
17,879
27,297
19,101
19,782
54,753
37,823
25,144

1980
Households •

28,515

877
918
308
352

1,263
1,134
752
586
278
557

1,485
922

1,613
1,719
484
252

1,285
1,053
775

Deduction Total:

$797,821
-463,429

$334,392(1 ,000fs)

$797,821(1,000fs)

23,994(1,000*8)
26,350
7,428
8,850

37,007
31,366
21,424
11,157
5,177

11,542
37,449
22,019
28,839
46,924
9,245
4,985

70,358
39,828
19r487 *

463,429
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MIDDLESEX:

1980 Mean 1980
Household Income X Households *

$25,023 X 196,708 $4,922,224(lr000
fs)

Deduct Urban Aid Municipalities:

Mew Brunswick 16,965 X 13,244 224,684(1,000•s)
Perth Amboy 17,003 13,617 231,530

Deduction Total: 456,214

$4,922,224
-456,214

Met Aggregate
County Wealth: $4,466,010(1,000fs)

SOMERSET:

1980 Mean 1980
Household Income X Households «

$30,278 X 67,368 $2,039,768(1,000•s)

Deduct Non-Growth Municipalities:

Rocky Hill 30,614 X 267 8,174(1,000fs)

Deduction Total: 8,174

$2,039,768
-8,174

Met Aggregate
County Wealth: $2,031,594(1,000's)
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WARREN:

EXHIE

1980 Mean
Household Income X

$21,330 X

Deduct Non-Growth Municipalities:

Allamuchy
Belvidere
Blairstown
Franklin
Freylinghuysen
Hardwick
Hope
Knowlton
Liberty
Oxford
Pahaguarry
White Twp.

Net Aggregate
County Wealth:

33f887 X
20,149
27,567
24,598
24,718
22,052
23,189
20,541
21,669
18,311
14,779
22,418

UT F

1980
Households *

29,406

969
935

1,380
741
456
287
494
682
574
570
13
921

Deduction Total:

$627,230
-194,723

$432,507(1,000's)

$627,230(1,000's)

32,837(1,000's)
18,839
38,042
18,227
11,271
6,329

11,455
14,009
12,438
10,437

192
20f647

194,723

REGION 3 NET WEALTH (1,000fs)

Hunterdon: $334,392
Middlesex: 4,466,010
Somerset: 2,031,594
Warren: 432,507

$7,264,503(l,000ls)
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BERNARDS SHARE OF REGIONAL WEALTH

Bernards Mean Income X Households
Net Regional Wealth

7,264,503 - 0 2 0 6 0 " 2 - 0 6 0 %

MODIFIED CONSENSUS ALLOCATION

Present Need*

Employment + Growth Area + Modified
Factor Factor Wealth Factor v

3 *

Regional Phased Present Need « Present Need

.01939 + .03589 • .02060 . ^ 2 S x 2 f 8 1 2 . 7 X

71 X 1.2 (land availability in region) «

85 X 1.03 (vacancy factor) « 88 Units Total
Present Need

•Includes reallocated surplus and indigenous need.
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MODIFIED CONSENSUS ALLOCATION

Prospective Need

Employment + Growth Area + Employment + Modified
Factor Factor Growth Factor Wealth Factor

4

X Regional Prospective Need « Prospective Need

.01939 + .03589 + .05888 + .02060 n,, c o4 m .ujjby

.03369 X 22,002 - 741 Units

741 X 1.2 (land availability factor) «

889 X 1.03 (vacancy factor) « 916 Units Total

Prospective Need

Total Obligation by 1990:

Prospective Need: 916
Present Need: 88

lr004 Units
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ORDINANCE #704

AN ORDINANCE OF THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS AMENDING THE

LAND USE ORDINANCE OF THE TOWNSHIP OF BERNARDS

BE IT ORDAINED by the Township Committee of the Township of

Bernards in the County of Somerset and State of New Jersey

that:

WHEREAS, the Supreme Court of New Jersey, in the case known

as Mount Laurel II, has announced a rule of law requiring that

every municipality in New Jersey must provide a realistic

opportunity for the construction of its fair share of a regional

need for low and moderate income housing; and

WHEREAS, litigation is pending against the Township of

Bernards in which it is alleged that the present Land

Development Ordinance of the Township of Bernards fails to

comply with the mandates of Mount Laurel II, and

WHEREAS, through prior enactments the Township of Bernards

has provided density bonuses to developers and has otherwise

provided a realistic opportunity for the construction of low and

moderate income housing, and

it f^ found to be in.the best interests of the

r Township jjfeaegnifcrip to amend its Land Development Ordinance so

as to fxm0B^:mmm#< the actual construction and availability of

a fair share of low mud moderate income housing in the Township

of Bernards.

NOW THEREFORE, BE IT ORDAINED that the Land Development

Ordinance of the Township of Bernards be amended as follows:

j
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1. There is added to said Land Development Ordinance a new

Article 1100, as set forth in Appendix A to this amendatory

Ordinance.

2. Section 202, Definitions, is amended in the following

manner t

(A) Inserting, after Subsection 122, Lot Width, the

following new subsections*

122.A Lower Income Household: A household meeting the

income eligibility limits for a household designated

as low and very low contained in H.U.D. Section 8

Rental Assistant Program Income by Family Size for the

appropriate housing region for various size

households, or other generally accepted state or

federal agency standards.

122.B Lower Income Housing: Those dwelling units

which are affordable to purchase or rent by a lower

income household using not more than 28 percent of the

family income for sales housing and 30 percent for

rental housing.

.«. (B) Inserting, after Subsection 180, Retail Sales and

| Service, the following new Subsectionf

180.A Reviewing Body: The Planning Board, except

where otherwise required by H.J.S.A. 40:55 D-l et seq.

3. Section 405, Conditional Uses, Subsection C, Specific

Requirements, paragraph 6, Commercial Development * PRD-4 only,

is amended by deleting paragraph f • and replacing the same with

the following:

-2-
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f. The maximum development shall be limited to

30,000 square feet of gross leasable floor area for

the first 600 dwelling units of the PKD-4 and 1000

square feet of gross leasable floor area for each

additional 20 dwelling units of the PRD-4 thereafter,

not to exceed an overall total of 50,000 square feet

of gross leasable floor area, and provided that the

Board shall find that the intent of the proposed

commercial uses, singularly and in combination, serve

a local and not a regional market.

4. Section 405, Conditional Uses, Subsection 10, Apartment

within a single family residence, is amended in the following

manner:

(A) Deleting paragraph a. in .'its entirety, and

replacing the same with the following:

a. The number of apartments within a single-family

residence shall be limited to one, and shall be

located within the principal building or an

out-building existing at the time of passage of this

r amendment. .

J (B) Deleting paragraph b. in^its entirety.
« ^ . -

(C) Deleting paragraph e. in its entirety, and

replacing the same with the following:

e« The exterior appearance of the principal structure

shall not be substantially altered or its appearance

as a single-family residence changed. •. .

f. The minimum size of apartments shall conform to

FHA minimum unit size by bedroom count.

-3-
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5. The Zoning Map of the Township of Bernards, Somerset

County, New Jersey, dated June 2, 1980, and revised through

December 14, 1982, Map 1- of 2, is hereby amended in the manner

shown in the attached Appendix B to this amendatory ordinance,

and the map attached as said Appendix B is hereby adopted and is
• • • • •

declared to be part of the Land Development Ordinance of the

Township of Bernards.

BE IT FURTHER ORDAINED that if any part of this Ordinance

is declared invalid, such invalid part shall not affect or

invalidate the remainder of this Ordinance, PROVIDED, however,

that in the event that any provision for a mandatory set-aside,

as specified in Section 1110.A*, is declared invalid all

property owners to whom such provision was intended to apply

shall nonetheless be required to include a reasonable number of

lower income dwelling units as part of any development on such

property.

BE IT FURTHER ORDAINED that this Ordinance shall take

effect immediately upon final passage and publication, provided,

however, that the provisions of this Ordinance shall expire one

year from its effective date, unless further extended by

' ordinance, unless on or before such expiration date a Mt. Laurel

II judgment of repose is entered by the Law Division of the

Superior Court of New Jersey with respect to the Land

Development Ordinance of the Township of Bernards.

-4-
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APPENDIX A

ARTICLE 1100 - REGULATIONS APPLICABLE TO THE R-5 AND R-8
ZONING DISTRICTS-TO PROVIDE LOW AND MODERATE INCOME HOUSING

1101. Porpose

The purpose of this Article 1100 is to establish

procedures for approving PRD developments in the R-5 and R-8

zoning districts in order to comply with the provisions of Mt.

Laurel II* The regulations and controls contained in this

Article shall be interpreted to assure the construction of lower

income housing which meets the standards and guidelines set forth

in Mt* Laurel II* Any provisions of any other ordinances or

Articles in conflict with this Article 1100 and which imposes

restrictions or limitations not related to health and safety

shall be Inapplicable to developments under this Article 1100.

It is also the intent of this Article to provide a

realistic opportunity for the construction of a variety of

y housing types and income levels . in the Township, including

/ housing for lower income households; afid to encourage the devel-
* * • • ' ' ' • •

opment of such lower income housing, and other housing, by

providing specific land use regulations addressing those needs.

These regulations are designed to meet the mandate of

Mt* Laurel II*
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1102. Regulations Applicable to the R-5 and R-S Ion eg as Part of
the PRD-2 and PRD-4 Options " • — —

A. Application Procedure • .

1. Applicant shall submit required plans and documents to

the Planning Board for review and approval. The Planning Board

shall distribute the plans to those agencies required by law to

review and/or approve development plans and to Township agencies

which normally review development plans.

2. The Planning Board shall hold a public hearing in

accordance with N.J.S.A«~ 40:550-46.1 on the application. The

initial hearing shall be held not less than thirty (30) days nor

more than forty-five (45) days from the date of submission of a

complete application.

3. Applicants with 10 or more acres may elect -to submit a

Concept Plan in accordance with Section 707 as part of #a PRD

application in any R-5 or R-8 zone. In the alternative,

applicant may follow procedures for subdivision and site plan

approval set forth elsewhere in this ordinance. Once a GDP is

approved, applicant shall proceed as provided in this ordinance

for subdivision and/or site plan approval.

• * •

. . •• »

• 1103. Use Regulations

A. Permitted Uses -

1. Dwelling, One-Family
2. Townhouse
3. Dwelling, Two-Family
4. Dwelling, Multi-Family
5. Public parks, playgrounds, conservation areas, and

municipal fac i l i t i e s
6. Common Open Space
7. Planned Development
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B. Accessory Uses

1* Personal recreational facilities
2. Accessory buildings
3V Off-street parking and garages
4• Fences
5* Signs

C. Conditional Uses .

1* Essential Services
2. Hursery schools
3. Private recreation uses with lights
4. Retail and service commercial under PRD-4 option in

accordance with Section 405 requirements

1104. Minimum Tract Site and Gross Density

1. Minimum Tract Size. The minimum tract size for other

than single or two-family development in either zone shall be 10

acres.

2. The maximum number of dwelling units shall be as

followss

R-5j PRD-2: 5.5 dwelling units/acre on lands defined as
Drylands in Article 200 and 1.0 dwelling
unit per acre on lands defined as lowlands
in Article 200, which is transferable
pursuant to this ordinance and subject to a
maximum of 6.5 dwelling units /acre of dry
land.

v R-8j PRD-4* S.5 dwelling -units/acre , up to a maximum of
f ' 2/750 dwelling units in the zone*
' • m>

* 1105. Minimum Tract Setback

All development shall maintain a 50-foot minimum buffer

to all exterior property lines. Said buffer shall be benned or

landscaped and remain unoccupied except for entrance roads or

utilities. Buffers may include minimum yard requirements for all

single-family, two-family and townhouse development.
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1106. Schedule of Area, Bulk and Yard Requirement*

- 4 -

Permitted Urn

Dwellino. Qne-Foeily

Townhouee
Dwelling, T«o-feaUy

(horizontally
eeoereted)

Duelling, Two-Feelly
(vertically
aeoareted)

DMllina. Multi-Feelly

Lot AIM

(ea.ft.)

5.000

N/A

4,000

3,000/
unit

N/A

Min im
Lot Width

30*

1<«

« •

30*

N/A

Mlnloue Yard* •

Front

23«

» •

2J/A

Sloe
one/both

IO«/15»

N/A

W»/13»

0/10»

N/A

Roar

23*

20«

75*

23«

N/A

[Mesial*
Building | Mexleue
Covereoe 1 Hoio ît

» *

«Of

«os
1

401

3SS

33*

33»

33'

33»

33*

1107. Distance Between Buildings

The minimum distance between townhouses and multi-family

buildings shall be as followst

A. Windowless wall to windowless wall 20 feet *

B. Window wall to windowless wall 30 "

C. Window wall to window wall

Front to front 75 •

Rear to rear . . 50 •

• End to end * 30 •
. »

D. Any building face to right-of-way. 25 •

E. Any building face to collector street curb 40 "

F. Any building face to arterial street curb 50 "

G. Any building face to common parking area 12 •
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The Planning Board may reduce the above distances by not

more than 20 percent if there is an angle of 20 degrees or more

between buildings and if extensive landscaping and buffers, which

provice necessary screening and shielding, are placed between

buildings, and further provided that the reductions assist in

meeting the objectives of this Article and do not create any

adverse negative impacts. _ , . . . . . .

1108* Minimum Off-Street Parking Requirements

1. Off-street parking shall be provided as followst

Dwelling unit with one (1) bedroom or less: 1.5 spaces

Dwelling unit with two (2) bedrooms or mores 2.0 spaces

2. An additional ten (10) percent (of that computed in #1

above) off-street parking shall be provided for visitors.

3. All common off-street parking shall be located within

300 feet of the dwelling unit served.

1109. Minimum Floor Area for Dwelling Dnits

1 bedroom: 550 square feet

2 bedroom: 660 square feet

jp 3 bedroom: "850m square feet

t '. . . . . . . ...... : : . •*.

Lower Income Housing Requirements

A. Number of Lower Income Dwelling Units Required

All developments on contiguous parcels of land totalling

ten (10) acres or more as of 10/2/84 in the R-5 and R-8 zones

shall be developed in accordance with the PRD requirements and
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, • • « > . ' . > . . . . - •

shall be required to provide twenty (20) percent of all dwelling

units to be affordable for lower income households, except as

provided belowt

1. A minimum of 15 percent moderate income housing only

shall be required in developments which have received conceptual

approval prior to July 1, 1984, and which have not received

preliminary or final approval.

2. A minimum of 12 percent moderate income housing only

shall be required in developments where the maximum sales price

of any housing unit will not exceed $100,000 per unit (in 1983

dollars)•

As used in this Section A, a parcel is considered

"contiguous" even though it is traversed by one or more roadways,

so long as the land on both sides of the roadway is in common

ownership*' Lands acquired after 10/2/84 may not be combined to

form a new contiguous parcel and may ' not be added to, or

considered a part of, a contiguous parcel which existed on or

before* that date*

B* Eligibility Standard .

1« Except as provided above, oUe-half of all lower income

units shall meet BOD Section 8, <lr other assisted housing

programs, eligibility requirements for very low income and one-

half shall meet BUD eligibility requirements for lower income.
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2. Applicant may substitute alternate comparable standards

(other than BUD) where appropriate and to the satisfaction of the

Planning Board*

C. Bousing Cost Component

In computing the eligibility of purchasers or renters

for sales or rental housing, not more than 30 percent of family

income may be used for rent and not more than 28 percent of

family income may be used for purchase of sales housing. The

following costs shall be included!

Rental Unitsi Gross Rent

Sales Units: Principal and Interest

Insurance

Taxes

Condominium or homeowners association fees

D. Subsidies

Government subsidies may be used at the discretion of

the applicant to fulfill the requirements of the section. The

lack of said subsidies shall in no way alter or diminish the

V. . lower income requirements of this ordinance.

/ E. Sale and Resale and Rental of Lower Income Bousing

1. All lower income dwelling units shall be required to

have covenants, running with the land to control the sale or

resale price of units or to employ other legal mechanisms which

shall be approved by the Planning Board Attorney and will, in his

opinion, ensure that such housing will remain affordable to

persons of lower income.
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2. The owner of all rental units shall provide legal

documentation to be approved by the Planning Board Attorney to

assure that rental units will remain affordable to persons of

lower income.

3* In the event no low or moderate income purchaser is

found within €0 days from the day a unit is offered for sale or

resale r the low income unit may be sold to a moderate income

purchaser or, if none is available, to any interested purchaser,

and the moderate income unit, to any interested purchaser at a

price which meets the eligibility requirements as described

above. Resale controls shall remain in effect for any subsequent

resales.

4. The Township and the applicant may develop reasonable

qualifications for occupants of lower income housing. Selection

, procedures shall be directed and administered by a Township

official appointed each year as the Bousing Administrator by the

Township Commit tee. The Township Committee may arrange for third

--, party administration of resale t and tenant selection of lower

tu income housing* •

' 5. The developer shall formulate and implement a written

•- affirmative marketing plan acceptable to the Planning Board. The

affirmative marketing plan shall be realistically designed to

ensure that lower income persons of all races and ethnic groups

are informed of the housing opportunities in the development,

feel welcome to seek or buy or rent such housing, and have the
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opportunity to buy or rent such housing* It shall include

advertising and other similar outreach* activities*

6. Sales prices and rents may be increased in accordance

with the annual Metropolitan Hew York Regional Consumer Price

Index for Bousing of the Department of Labor plus reimbursements

for documented monetary outlays for reasonable improvements and

reasonable costs incurred in selling the unit.

7. Rental units may be converted to condominium units

after 15 years, but the sales price shall meet Mt. Laurel II

guidelines and be priced to allow persons meeting low and

moderate income eligibility standards to purchase such unit.

F. Phasing of Lower Income Bousing .

1. Lower income housing shall be phased in accordance with

the following schedule: *

Percentage of
Total Dwelling Units

25
50
75
100

Minimum Percentage
of Lower Income
Dwelling Units

0
25

100

f
The above percentages shall refer to the percentage of

total dwelling units having certificates of occupancy.
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2* Any development in the R-5 and R-8 zoning districts

for which a conceptual plan, subdivision* or site plan has been

approved shall be considered a single development for purposes

of this paragraph "F" regardless of whether parts or sections

are sold or otherwise disposed of to persons or legal entities

other than the one which received approval. All such approvals

and conditions of approvals shall run with the land*

G. Waiver of Fees ... . .. „ .

Notwithstanding any ordinance requirement of the

Township of Bernards, the applicable approving agency shall

waive the following fees for every unit designated as lower

income housing in the B-5 soning districts

1. Subdivision and site plan application fees?

2. Building permit fees, except'State and third party fees;

3. Certificate of occupancy fees;

4. Pro-rated part of the engineering fees, applicable to

lower income housing;

5. Off-tract improvement fees.

In addition, the applicable approving agency shall

waive off-tract improvement fees for every unit designated as •

lower income housing in the R-8 zoning district.

1111• Common Open Space Requirements "

A. A minimum of twenty (20) percent of the land area of any

development other than single or two-family housing and which

may include environmentally restricted land, shall be designated

for conservation, open space, recreation and/or other.common

open space.
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B. All property owners and tenants shall have the right to use

the common open space.
\s»* . . . . . .

C. Common open space may be deeded to the Township, if accepted

by the Governing Body, or to an open space organisation or trust,

or to a private non-profit organisation charged with the

provision of recreation activities for the residents of the de-

velopment.

D. All common open space deeded to an open space organisation,

trust, or private organization, shall be owned and maintained as

provided for in N.J.S.A. 40:55D-43.

1112* Engineering and Construction Design

A. Drainage -

1. Where non-structural means of controlling surface

runoff, such as swales, is feasible and adequate such* non-

structural means shall be considered.

2. The cyst cm shall be adequate to carry off the storm

water and natural drainage water which originates not only within

the lot or tract boundaries but also that which originates beyond
*the lot*or tract boundaries at the time of development* No storm

"water runoff or natural drainage water .shall be so diverted as to

overload existing drainage systems or create flooding or the need

for additional drainage structures on other private properties or

public lands without proper and approved provisions being made

for taking care of these conditions.
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3. Techniques for computing water runoff shall be as

indicated in Section* 511 and 613 of the Bernards Township Land

Development Ordinance*

4. Where required by the Township and as indicated on an

improved development plan, a drainage right-of-way easement shall

be provided to the Township where a tract or lot is traversed by

a system, channel or stream* The drainage right-of-way easement

shall conform substantially with the lines of such watercourse

and, in any event, shall meet any minimum widths and locations as

shown on any official map and/or master plan.

B. Lighting

1* Street lighting shall be provided for all street

intersections, parking areas, and anywhere else deemed necessary

for safety reasons. •

2. Any outdoor lighting such as building and sidewalk

illumination, driveways with no adjacent parking, the lighting of

signs, and ornamental lighting, shall be shown on the lighting

plan in sufficient detail to allow a determination of the effects

f upon adjacent properties, roads, and traffic safety from glare,

* reflection, and overhead sky glow in order to recommend steps

needed to minimise these impacts.

3* The maximum intensity of lighting permitted on roadways

shall be as required in Section €12 of this Ordinance.
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C. Sanitary Sewers

Where required and where a public or private treatment

and collection system is provided, the developer shall design and

construct such facilities in accordance with the K*J*D*B*P*

permit requirements and in such a manner as to make adequate

sewage treatment available to each lot and structure within the

development from said treatment and collection system* If a

public or private treatment and collection system is included as

part of a development application, the developer shall install

sewers, including connections to each home to be constructed*

D. Streets

1. All developments shall be served by paved streets in

accordance with the approved subdivision and/or site plan, all

such streets shall have adequate drainage*

2* Local streets shall be planned so as to discourage

through traffic*

3* The minimum public street right-of-way and cartway and

the minimum private street cartway shall be in accordance with

the following schedules .

f
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a. Collector street (no parking
on either side)

b. Local street with
parking on one side only

c. Local street with no on-street
parking

d. Local street with on-street
parking on both sides

R.O.W.

50*

50*

40*

50f

Cartwav

26'

26 •

24*

30 •

4. Street design and construction standards shall be as

required in Sections 509, 607, and 608 of this Ordinance except

as noted below:

a* Cul-de-sacs shall be no more than 1,250 feet in

length and shall provide access to no sore than 80 dwelling

units. A turnaround shall be provided at the end of the cul-de-

sac with a paved turning radius of 40 feet and a R.O.W. radius in

the case of public streets of 50 feet*

b. The pavement standard for all roads shall be a base

course of four (4) inches of Bituminous Stabilized Base, Mix

No. 1 placed on a compacted, unyielding subgrade, with a surface
• *

course of two (2) inches of Bituminous Concrete, type F.A. B.C.
• . «»

- 1, Mix #5 applied in accordance with State highway

specifications* If sub-base material is unsatisfactory, four (4)

inch stone, sub-base material may be required*

B* Water Supply

Where public water is available, adequate water service,

in terms of adequacy of flow and pressure, shall be made
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available to each lot or building within the development* The

system shall be designed and constructed in accordance with the

requirements and standards of the agency or authority having

water supply jurisdiction.

1113. Waivers

Notwithstanding any provisions set forth elsewhere in

this Article, the Planning Board may waive any engineering and

construction design requirements contained in this Article, in

order to achieve the objectives of this Article, provided that

the Planning Board shall be satisfied that such a waiver does not

jeopardize the public health and safety, and the same is

consistent with the intent and purpose of this ordinance.

%
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EXHIBIT G

FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue
Morristown, New Jersey 07960
(201) 267-8130
Attorneys for Defendants, The Township of Bernards, et al.

THE HILLS DEVELOPMENT COMPANY,

Plaintiff,

vs.

THE TOWNSHIP OF BERNARDS, et al.,

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN COUNTY
(Mt. Laurel II)

Docket No. L-030039-B4 P.W.

Civil Action
ORDER STAYING ACTION AND
PRECLUDING BUILDERS1 REMEDIES
FOR A PERIOD ENDING
.MAY 15, 1985

This matter having been opened to the Court jointly by

Farrell, Curtis, Carlin & Davidson, Attorneys for Defendants,

The Township of Bernards, The Township Committee of the Township

of Bernards, and the Sewerage Authority of the Township of

Bernards, Kerby, Cooper, Schaul & Garvin, Attorneys for The

Planning Board of the Township of Bernards, and Brener, Wallack

& Hill, Attorneys for Plaintiff, The Hills Development Company

and the Court having been informed that the Defendant, Township

of Bernards has amended its land use ordinance to provide for
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more than 1000 units of low and moderate income housing pursuant

to Mo u n t La-tire 1 11; a nd t he Court having been further informed

that the parties are in settlement negotiations with regard to

some aspects of the aforesaid amendment and other issues; and

the Court being satisfied that such voluntary settlements of

Mount Laurel II cases may be in the public interest; and the

Court having entered an Order staying this action and precluding

builder's remedies for 90-days; and the parties having requested

an extension until May 15, 1985; and for good cause shown;

It is on this £( *) day of jfe ̂ tA-^C' » 1985;

ORDERED that this Court's Order dated December 19, 1984 is

extended in all respects for a period ending May 15, 1985.

.•••' r -
$4

Eugene D. S e ^ p e n t e l l i ,/^J .S . C .

- 2 -
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This Order is. consented . to both in form and substance.

Henry/A. Hill,/Esq. *\
Br<%?r, Walladk & Hill
Attorneys fof Plaintiff
The Hills development Company

Howard P. Shaw, Esq.
Farrell, Curtis, Carlin & Davidson
Attorney for Defendants
The Township of Bernards, et al.

Arthur H. (JarvrJa, III
Kerby, Cooper, Schaul & Garvin
Attorney for Defendant
Planning Board of the Township
of Bernards

-3-
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EXHIBIT H
•«*•§

upcrinr (Enuri rrf ^tixx

CHAMBERS OF
JUDGE EUGENE D. SERPENTELLI

OCEAN COUNTY COURT HOUSE
C.N. 2191

TOMS RIVER, N.J. 08754

May 13, 1985

Mr. George Raymond
Raymond, Parish, Pine & Weiner,Inc.
555 White Plains Road
Tarrytown, N. Y.
10591-5179

Re: Hills Development v. Township of Bernards

Dear Mr. Raymond:

I wish to acknowledge your letter of May 8, 1985. I note that the
first immunity order in this matter was entered on December 19, 1984 allowing
for 90 days in which to provide a compliance package. By the extension of
the immunity to June 15, 1985 the township would have had six months to
complete the compliance package.

I will honor your request for an extension to June 15, 1985 with
the express understanding that no further extension will be granted. I also
note that if matters can be resolved sooner, the compliance package will be
submitted before the expiration date.

EDS:RDH
copy to:
James Davidson, Esq.
Thomas J. Hall, Esq

ly yours,

A J!'

fene D. Se
J. S. C.

ntelli,
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EXHIBIT I

FARRELL, CURTIS, CARLIN & DAVIDSON

ATTORNEYS AT LAW

-13 MAPLE AVENUE

P.O. BOX 1*5

MORR1STOWN, N. J. O796O

C2O1) 267-SI3O

171 « * « » « STP»££T

jc»scr art, N.J.

MAMTIN 6 . CMOMtM

June 12, 1985

The Honorable Eugene D. Serpenteiii
Judge of the Superior Court
Ocean County Court House
Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township
Docket No. L-030035-84 P.W.

Bear Judge Serpenteili:

The parties -XJL.. tihm mhowm' a«B̂ i«MMkl--wit̂ t#r ̂ tv« arrived at
an agreement' to settle and conclude the above matter.
Additionally the Townsliip lias been working with George Raymond
on all aspects of the Township's compliance package, and we
believe we have reached an understanding, which is satisfactory
to Mr. Eayaond ap€ the BURlcijaaAity, $''-*oit': in the proc*ss of
drafting a pr^i^;^^r;-.^^. Jsi^aat• A4»eh will be
satisfactory to the' patties and' the Court. The drafting of the
proposed judgment has proved difficult. It is my understanding
that this process, including the drafting of the judgment, lias
delayed the filing of George Raymond's report, although Mr.
Raymond has indicated to me that lie expects to have M s report
filed by the end of this week.

1 respectfully .request that t^, C©,frt/ acttedolifc a f
dat© to review the |>ropO9ed sê tXeaMMit.-.lMBilK .'eospiiAnce package in
ord«r to diypoee- ofvthe metion and bring the matter to a.
conclusion* 1 would expect to submit all reports and
documentation necessary for the Court *s review well in advance
of the hearing date. 1 would also respectfully request that the
Order dated April 29, 1985 whicb was supplemented by the Court's
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Honorable Eugene D. Serpentelli
Page Two
June 12, 1985

letter dated May 13, 1985 be extended until such hearing date
and until the matter is finally disposed of by the Court.

Both my adversary and Mr. Raymond have indicated to me that
they concur with this request.

Respectfully submitted,

FARRELL, CURTIS, CARLIN & DAVIDSON

ames E. Davidson

JED/sjm
cc: Arthur H. Garvin III, Esq.

Henry A. Hill, Jr., Esq.
Mr. George Raymond
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Exhibit (J, (September 6, 1985 Concept Plan) submitted herewith
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EXHIBIT K

FARRELL, C U R T I S , C A R L I N & D A V I D S O N
ATTORNEYS AT LAW

<3 MAPLE AVENUE

P.O. BOX 145

SOWMWJ.FAIMCU. MORRISTOWN, N. J . O 7 9 6 O OTCOUNWL

CUNTON J.CUI»TO (2OI) 267-S13O
JOHN J.CARUN, JH.

JAMBS C DAVIDSON

I l l jnw*yaT7,i*-».©»oe

USA J.POUAK C*00 7OT-4H7

HOWARD P. SNA*

CTKTHIA M.WKIWIIAIID

MANTIM O.CROMN - ~ ~ *

November 23 , 1964

Honorable Eugene D. Serpentelli
Judge of the Superior Court
Court House
CN 2191
Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township
Docket No. L-030039-84 P.W.

Dear Judge Serpentellis

On November 12, Bernards Township adopted an amendment to
its land use ordinance pursuant to Mt. Laurel II. A copy of the
ordinance is enclosed herein. The ordinance requires. Mt. Laurel
housing in two separate areas of Bernards Township. The first
area (R-8; PRD-4) is owned by the plaintiff in this suit - Kills
Development Corporation. The ordinance provides (&1104.2) for
5.5 units per acre up to a. maximum of 2750 dwelling units in the
zone. (The zone is approximately 500 acres). Section H10(a)
provides for a mandatory set-aside, in that 20% of all dwelling
units shall be affordable for lower income housing. The
ordinance also provides for similar densities in another area in
the township (R-5r PRD-2) as also set forth in §1104.2* In tnat
area there is also a 20% mandatory set-aside except that the
set-aside is modified to 15% moderate income housing in
developments that have already received conceptual approval and
12% moderate income housing in developments where the sales
price of any housing unit in the development will not exceed
$100,000 per unit.

Pursuant to these provisions more than 900 new Mt. Laurel
housing (low and moderate) will be constructed. In addition,
Mt. Laurel housing is provided which arises out of the
redevelopment of current substandard housing together with
rehabilitations and apartments in existing housing. This should
result in more than 1050 Mt. Laurel nousing units being
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lionoraDle Euyene D. Serpentelii
Page Two

23, 19o4

supplied. There currently exists senior citizen© beetion £
housing which was constructed in the late 1970's which provides
Bore than 200 units of low and Moderate income Housing.

There is, of course* not a clear agreement **> to Bernards
Township's fair share number. Tne amended Matter Plan of
Bernards Township indicates that the fair snare it within tne
range of 1000 to 1200 units. Plaintiff's expert in trie above
case indicates that he feels that bernaruc Township it in tne
1300 unit range, whereas the township's expert indicates that he
feels the nun&er is in the 1200 unit range. (These opinions
both give credit for the existing senior citizen housing). Both
experts have used the so-called "consensus »ethodology" whicn iB
set forth in the Leiaan report and is discussed in your decision
in the Warren Township case.

We feel that the ordinance provides for Bernards Township's
fair share of lot* and Boderate income Housing pursuant to Ht.
Laurel II* The result of the ordinance will be tc provide for
more tn&n 1050 units; 900 of wnich will be newly constructed by
developers. We also feel that these units will, in fact, be
built. Hills Development, as you know, has already ouilt low
and moderate income housing in Bedmiuster and is probably
considered the cost qualified developer (for that purpose) in
New Jersey. Additional factors which we think are valid tor
your consideration are:

1. One developer in the township ha.& committed tc building
approximately 730 other units at xaouerate price (not however
qualified for low &n£ aoierate statue) which will be affordable
for another economic level*

2. Under Mt. Laurel I, Bernardo Township rezoned for 600
unite of least cost housing {initially, prior to tUc Madison
Township Opinion, these were to be strict Section 8 housing or
the equivalent). Wnile this attempt die provide substantial
housing which was affordable to various income groups we
recognise that it did not result in additional low and nouerate
incoae housing. bZotwith-Btending this, we believe Bernards
Township should receive some recognition for having employed a
somewhat unique system (at that ticie) of providing houeing at
that level.

For all the reasons set forth above, it ie our contention
tnat the zoning aaendiaent complies with Mt. laurel ana should be
acceptable to the court. It is »y understanding tnat tne
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Honorable Eugene D. Serpentelli
Page Tnree
November 23, 19B4

ueneity provided for the Hills property and the 20i siandetory
set-aside are acceptable to Hills. There are, however, so«*e
issues still open regarding Kills most of which relate to design
requirement*, off-tract improvements, and other similar mattere
which suet be negotiated before the current litigation can be
finally settled. It is our feeling that all the isauec
outstanding can be finally settled by the parties themselves.

We are, however, concerned that the status of our «t.
Laurel compliance efforts should not be disturbed while we are
settling these issues and therefore respectfully request & stey
of this natter and & stay of any action, or intervention in the
current action, being brought by persons seeking a builders
remedy-

I am, therefore, enclosing a copy of a form of Order for
your consideration. I as distributing the Order to the other
attorneys for their consent.

If you think it would be helpful to discuss the Batter, we
would be happy to meet with you at your convenience.

Respectfully yours

FA&RELL, CURTIS, CAKLI3 fc'DAVIDSON

By:
Janes L. Davidson

r

ccs wHenry h. Kill, Esq.
Arthur II. Garvin, III,
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EXHIBIT L

BERNARDS TOWNSHIP
AMENDMENTS TO MASTER PLAN

Adopted October 30, 1984

Master Plan Amendments

1. Page 9 - Add a new objective to the list of objectives under the goal of

providing "a reasonable relationship between housing, employment and retail

development,11 as follows:

The Township's land use policy should provide a realistic opportunity
for the construction of low and moderate income housing.

2. Page 19 - Under Future Residential Development, after the introductory

paragraph, a new paragraph should be added entitled, Bernards Township's Mt.

Laurel II Obligation:

The Supreme Court decision of Danuary 20, 1983, known as Mt. Laurel
II, directed that any municipality in a designated growth area in the

• State Development Guide Plan of 1980 is responsible for a share of
the regional housing need as well as its own "indigenous" need, as
indicated by data on substandard housing conditions in the munici-
pality. All but the westernmost portion of Bernards Township and
public parklands along the boundary with Harding Township are
included in a growth area on the State Guide Plan. Using generally
accepted methodology to compute its fair share, Bernards Township's
1990 Mt. Laurel housing obligation is between 900-1,300 units of low
and moderate cost housing.

The Township will provide the low and moderate income units as
follows:

a. Provide funds through the Community Development Grant
program or other sources to rehabilitate substandard housing
units

b. Amend its Land Development Ordinance to provide for supple-
mentary apartments

c. Require from developers in the R-5 (PRD-2) zone a percentage
of lower income units

d. Increase the density on property owned by Hills Development
generally west of Somerville Road and currently zoned R-8
(PRD-4) to provide for 5.5 dwelling units per acre of which 20
percent will be lower income units
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3. Page 21 - After "Quarry," the following paragraph should be
added;

Mt. Laurel II Housing

As part of its Mt. Laurel II obligation, the Township proposes to
rezone certain lands for Mt. Laurel II housing. These include the
Hills Development land in the area adjacent to Bedminster for 5.5
dwelling units per acre of which 20 percent would be low and
moderate income. In addition, the R-5 district south of Valley Road
is also recommended for low and moderate income housing as part of
any proposed planned development (PRD-2). In this zone, at least 20
percent of all development shall be low and moderate income in
accordance with the Mt. Laurel II mandate except for those proper-
ties for which conceptual approval has already been granted (Spring
Ridge). In that case, the responsibility of the applicant shall be for 15
percent moderate income housing. Where an applicant is proposing to
sell market housing at less than $100,000 per unit, in 1983 dollars, the
housing responsibility shall be limited to a maximum of 12 percent
moderate income housing.

4. Page 27 - Figure 5, Recommended Land Use Plan, should be amended to

show the Hills property in the Raritan basin (presently zoned R-8) adjacent to

Bedminster Township and that land located south of Valley Road (presently zoned

R-5) to include a Mt. Laurel II housing component.

In addition, the following parcels shall be rezoned from R-8 (2 dwelling

units per acre) to R-3 (one (1) dwelling unit per two (2) acres): Block 171, lots 3,

4, 5, 6, &: 13. These parcles, totalling 121 acres, are located on the southeasterly

corner of Douglas Road and Layton Road. The purpose of the rezoning is to

reduce the impact on the Liberty Corner area of the increased density needed to

secure Mt. Laurel II housing.

5. Page 34 - Second paragraph, delete the last sentence which refers to

fair share.
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6. Page 3^ - Add a fourth paragraph under "Undeveloped Areas,*' as

follows:

In addition to moderately priced flats and luxury townhouses, the
Township has embarked on an aggressive program to provide for its
fair share of low and moderate income housing in accordance with
the Mt. Laurel II mandate. This includes density bonuses to Hills
Development and design and fee waivers to R-5 developers (under
PRD options) to make a portion of their housing affordable to low and
moderate income families in accordance with the Mt. Laurel II
mandate.

7. Page 36 - Before "Recommendations," a paragraph should be added

which would read as follows:

These units, of course, are in addition to those units to be provided as
part of the Township's specific obligation under Mt. Laurel n.
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EXHIBIT M

MARRY BRENER

HENRY A. HILL

MICHAEL D

ALAN M. WALLACK*

GULIET D HIRSCH

GERARD M HANSON

J. CHARLES SHEAK"

COWARD D. PENN*

ROBERT W. BACSO. JR . *

MARILYN S. SILVIA

THOMAS J. HALL

SUZANNE M. L A R O B A R D I E R '

ROCKY L. PETERSON

VICKI JAN ISLER

MICHAEL J TEEHAN

MARY JANE NIELSEN* *

E. GINA CHASE4

THOMAS r. CARROLL

JANE S. KELSEY

BREKER, VTALLACK 5c HILL
ATTORNEYS AT LAV

2-4 CHAMBERS STREET

PRINCETON, NEV JERSEY O854O

(600)©24-O8O8

CABLE "PRlNi_AW PRINCETON

TELECOPIER I6O9I 621-6238

TELEX 637652

• M C M * C * or N.J. 4. c C ••»•»

• • Hill!* Or N.J. & »». t M

* MEMBER or «.«p. 4 N.T • > •

* * t x a l i l l Or no 4. o * »»•>

November 5, 1984

3ames £. Davidson, Esq.
Farreil, Curtis, Carlin and Davidson
43 Maple Avenue
Morriston, New Oersey 07960

3000-04-02

Dear Mr. Davidson:

On behalf of The Hills Development Company, let me thank you for
your letter to Henry A. Hill dated October 15, 1984, which enclosed a copy of the
proposed amendments to the Bernards Township Land Development Ordinance.
Both in your October 15th letter, and in meetings prior to the introduction of the
ordinance and in subsequent telephone conversations, you have solicited our
comments as to the settlement process. I have set forth our concerns and
comments below.

At the outset, The Hills applauds the effort now underway to pass an
ordinance which complies with Mount Laurel II standards. We recognize this is a
difficult process, and believe that the Ordinance which we have seen is a good
start towards an Ordinance which would enable us to settle the litigation we
have brought against Bernards, and permit Bernards to obtain the repose which it
seeks. Our comments, below, are offered in an attempt to be helpful, and to
identify those points which we be live ought to be addressed as soon as possible.
We have included comments as to issues in the proposed Ordinance as well as
matters of concern to Hills which are outside of the Ordinance process.

1. The proposed Ordinance:

Page 3, section 404.f.
The Hills Development Company objects to the limit of 50,000 square
feet of gross leasable floor area of commercial space. In initial
conversations with Bernards, we had indicated that we were
interested in 150,000 square feet of commercial as part of a package
which included residential development at 5.5 du/ac.
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Dames E. Davidson, Esq.
November 5, 1984
Page 2

Section 1100

Section l\0k: Contains a "cap" of 2,750 du; which does not reflect the
fact that Hills has perhaps 20 acres of land in the R-8 zone which is
in the Raritan basin, outside of the 500 acres +_ about which most
attention is focused. Hills intends to leave those 20 acres or so
undeveloped and would like to transfer building credits from that
area into the main iandholding.

Section 1106: Contains a maximum building coverage requirement,
which would hamper Hills ability to deliver lower income housing
product. See the attached comments of Kenneth 3. Mizerny, the
project planner for Hills. Some of Mr. Mizerny's comments are
highlighted in this letter, and we think that your office and Bernards'
planner should look at all of Mr. Mizerny's comments.

Section 1106 also contains a height restriction of 35', and we think 45'
feet would be preferable; and contains a front yard requirement of
25', while we think 10' would be preferable.

Section 1107. Please note Mr. Mizerny's comments.

Section 1110: We think a significant probability of unequal
competitive advantage exists for those developers owning land in the
R-5 zone as opposed to those owning land in the R-8 zone, both as to
the percentage of units required and, as we will note below, in the
concessions granted to developers in the R-5 zone not granted to the
R-8 developers.

We have no comments at this time with respect to your proposed
resale/marketing procedures. We are learning a great deal from the
Bedminster project and may have some concrete suggestions for you
based on our experience in Bedminster at a later t ime.

We would suggest modifying your phasing requirements to bring them
in line with those used in Bedminster and approved by the Court,
namely,

% low/moderate % market
0% up to 25%
25% up to 50%
50% up to 75% ,
100% more than 75%

It would even be wise to permit some relaxation of these phasing
requirements, since a developer may chose to do what Hills did in
Bedminster—build all of the lower income units at once, after the
market pattern of the unrestricted units was set .
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Dames E. Davidson, Esq.
November .5,
Page 3

Sections 1111 and 1112 : Please note Mr. Mizerny's comments.

II. Items outside the proposed Ordinance.

The proposed ordinance does not replace the existing Ordinance, and
we have some major problems remaining with that. These include:

1. Submission requirements. We believe that the submission process is
far more complex and cumbersome than is necessary for any
protection of the public health, safety and welfare; would not
withstand judicial scrutiny, and serves neither the Township nor the
developer. You have recognized this by giving "fast-tracking" to
other developers providing lower income housing; and we think that
Hills is entitled to at least that much.

2. Waiver of fees . It is our understanding that your Planning Board
has already waived fees for a competitive developer in the area so as
to induce him to provide lower income housing. We understand that
this waiver of fees was for the entire development, not just the lower
income portion thereof. We would also like to have the development
fees waived.

3. The Off-tract contributions need to be discussed between your
engineer and ours, and a reasonable figure developed which both of
our clients could agree to . We cannot live with the present formula
with the higher density in place, and I think neither of us wants to
leave this case with any issues unresolved.

4. We have some general problems with your design requirements.
The building length, number, and mix requirements not only violate
the previous (Leahy) Order, but also make it impossible for us to
provide the kind of units which we are providing in Bedminster. Dust
one example: 605 D requires that no building have more than 8 units
in it . In several of our product types, for which the architectural
work is already done, for which construction has been completed, and
for which there is an obvious market, we have buildings with 16 units
or more, and we fail to see why we should either discard a winning
formula or be forced to seek a waiver of this requirement. There are
other design problems, such as the parking stall size requirement, the
granite block curbing requirement, the shade tree requirement, and
other illustrations referenced in our complaint. Rather than list all of
the design problems in the letter, a better way to proceed with this is
to have your planner and ours sit down together and work out a series
of proposals which meet our mutual goals.
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Dames E. Davidson, Esq.
November 5,
Page 4

The tax issue we have previously discussed may well have worked
itself out, in fact, since Hills intends to proceed to market the lots which were
affected by the series of errors affecting the tax assessment. We may wish to
review this, particularly if there is a delay in marketing those lots.

There is a significant problem we may face with respect to the lots
we have begun to develop in the Passaic basin—the sewer issue. As you know,
we had proposed serving the 268 +_ units in the Passaic with a "community septic
system", and have had some discussions with your Sewerage Authority as to how
the systems would be monitored, serviced, and maintained. One proposal we had
put forward was to have Environmental Disposal Corp. handle that process.

We have now learned that N3DEP is raising some questions as to the
final approval of the community septic system proposal, based on preliminary
data which they got from a project in Wisconsin. We have learned that later data
seems to contradict the earlier findings and perhaps the issue can be resolved on
a technical basis. However, we are also thinking that a better approach might
well be to abandon the idea of a community septic system, and tie the lots into
the Environmental Disposal Corp. plant or into the Bernards sewer system. If we
do go forward with the EDC sewer possibilities, we would be willing to size the
pipes, pumping station, and all other facilities so that they would serve only
those lots we are zoned for in the Passaic and would covenant with you that we
are not going to sewer any more areas within the Passaic basin.

Such a solution might be the best one, both from an immediate
standpoint and also from a longer-run maintenance view, and we should discuss
it. If this is a desirable way to proceed, Hills will have to work out the
administrative problems with NJDEP and would have to expand its franchise
area, and the cooperation of Bernards Township would be vital in both areas.

As I suggested, I am enclosing Mr. Mizerney's critique, and would be
happy to assist in arranging meetings between Mr. Mizerney and your
planning/technical staff, as well as between Bob Rodgers, our traffic engineer,
and your engineering/technical staff. There are a series of important details
which need to be resolved if we are to have a complete settlement of all issues
in this case, which is, 1 think, the goal which both Hills and Bernards are trying
to reach.

Enclosure
T3H-3
cc: -Henry A. Hill

Dohn Kerwin
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e r N T N M M . M . N M M D January 3, 1985
MAKTIN O. CRONIN ,

FEDERAL EXPRESS

Mr. George Raymond
Raymond, Parish, Pine & Weiner, Inc.
555 White Plains Road
Tarrytown, New York 10591

Re: Hills Development Company
v. Bernards Township
Docket No. L-030039-84 P.W

Dear Mr. Raymond:

Pursuant to our telephone conversations I am enclosing
various materials relating to the recent zoning amendment made
by Bernards Township. The amendment was made in order that
Bernards could better provide for its share of low and moderate
income housing pursuant to Mount Laurel II.

The zoning amendment was adopted on November 12, 1984. I
am enclosing herein a copy of my letter to Judge Serpentelli
dated November 23 which gives a brief description of the
ordinance. Also enclosed are the following documents:

1) Ordinance #704;

2) Land Development Ordinance of Bernards Township;

3) Master Plan of Bernards Township; and

4) A report by Harvey S. Moskowitz dated July 1, 1984 and
entitled "Mt. Laurel II Fair Share Analysis for Bernards
Township, Somerset County, N.J."

Mr. Moskowitz' report sets forth much of the background
information which was used in arriving at Ordinance #704.
Ordinance #704 is consistent with Moskowitz' recommendations,
although some changes were made.
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Mr. George Raymond
Page Two
January 3, 1985

I trust these materials will be enough to give you the
required background information to begin your analysis of
Bernards Township's Mt. Laurel Ordinance.

In our last telephone conversation, we discussed-meeting on
January 15. Since that time I have spoken with Mr. Moskowitz
and have determined that he is not available on that date. I
would, therefore, like to suggest the morning of January 16,
1985 as an alternative date. I will contact the representatives
of Hills Development to see if that date is convenient for
them.

Please call me at your earliest convenience so that we can
firm up that date or seek an alternate date.

Very truly yours,

ames E. Davidson

JED/sjm
Encl.
cc: Henry A. Hill, Esq.

Arthur H. Garvin, III, Esq.
Mr. H. Steven Wood
Mr. Harvey S. Moskowitz
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Danuary H, 1985

George Raymond, AICP
Raymond, Parrish, Pine and Weiner
555 White Plains Road
Tarrytown, NY 10591

Dear George:

As you requested, I have set down on paper those issues which are of
greatest importance to Hills. I believe that none of the issues pose insurmountable
problems, and that with diligent effort on the part of the parties, and with your
assistance, we should be able to resolve these issues in a timely fashion.

I understand that we are meeting at 10:00 a.m., Wednesday, Danuary
16th, 1985 at the Bernards Township Municipal Building.

See you then.

SEND VIA EXPRESS

Enclosure

cc Uohn Kerwin
Henry A. Hill, Esq.
Arthur Garvin, III, Esq.
Clames Davidson, Esq.
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MEMORANDUM

TO: George Raymond, AICP, Special Master in Bernards Township

FROM: Brener, Waliack and Hill, Counsel to The Hills Development Company

RE: Issues in the Hills v. Bernards case

DATE: Danuary IU9 19&5

Pursuant to your request, we have set down below what we regard as the
remaining significant issues in the Bernards case:

1. Total number of units Hills will be permitted to construct:

The Township has "capped" the number of units permitted by the revised
zoning in the Raritan Basin at 2750. Hills has lands within the Raritan Basin in
excess of the 500 + acres in its main holdings, and these should be accorded the 5.5
du/ac rights otherwise permitted.

For a variety of reasons, it would be desirable to have additional
flexibility in the zoning ordinance.

2. Permitted commercial space.

The Township has allowed The Hills 50,000 square feet of commercial
space, designed to serve the internal needs of the Hills residents. With the
expanded size of the development, 150,000 square feet would be more appropriate
to service the needs of the residents. This would include provisions for
neighborhood shopping as well as professional offices.

3. Sewer service:

(a) Service to the Passaic Basin.

As you may be aware, Hills had originally proposed to service the lots in
the Passaic Basin with a community septic system. This was the "desired" policy of
DEP in 1981. DEP has now indicated that it will not permit the construction of the
community septic system it had originally indicated it would approve in the Passaic
Basin. Without some sort of sewer service, the lots are undevelopable at the
present time. The probable gallonage of effluent to be generated by the 275 +
nouses in the Passaic—less than 100,000 g.p.d.—could be accomodated in at least
two ways. DEP has suggested that it would be appropriate to have the homes
serviced by the Bernards Sewage Treatment system, and the technical processes
necessary to connect to an available Bernards plant for treatment are within
relatively easy reach.

In the alternative, Environmental Disposal Corp. (EDC) could provide
sewage treatment for the lots. It would be necessary for EDC's franchise area to be
expanded to the outbounds of the Hills property, for the 201 and 208 plans for the
area to be amended, and for EDC to receive full municipal cooperation to carry out
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this service.

Which ever alternative is selected, it is necessary for this question to be
resolved in order to settle the suit.

(b) Expansion of EDC's plant.

Hills believes that an endorsement from Bernards as to the social
desirability of the expansion of the EDC plant to serve the lower income units and
the market units necessary to support them would be helpful in securing 201/20S
modifications, as necessary.

^.Revisions to the Bernards Township Ordinance:

It is understood that as part of the settlement with Bernards, a concept
plan vesting rights/obligations as to both Hills and Bernards as to location of roads,
densities of sites for housing/commercial development, number of units,
development standards, drainage, open space, community facilities and related
issues for a period of at least ten (10) years will be included.

This Concept Plan will be, therefore, outside the existing Bernards
Township Ordinance. However, there are a number of specific changes which Hills
believes are necessary in the exisiting Ordinance. Some of the problems have been
previously pointed out (see Hall letter of 11/5; Mizerney memos of 10/15 and
11/2S, all attached). By way of illustration—and retaining the right to point out
additional problems which may occur as a result of detailed discussions between
Hills and Bernards— we suggest the following problem areas:

a. Design Standards:

i. Bulk standards: As one illustration, the standards for the one-acre
zoned land permit a larger house than would be permitted in the
two-acre zone under the cluster provision.

ii. Maximum building coverage: As previously noted by K. Mizerney
(see memo of 10/15/84), the standards established in the Ordinance-
-20^ for one/two family dwellings; 35% for multi-family—make no
sense and should be eliminated.

iii. Front yard requirements: should be no more than 20 feet; should
have optional provisions for reduction to 10 feet.

iv. Building separation requirements: as per Mizerny memos of 10/15
and 11/28.

v. Height restrictions need to be modified so as to permit the
potential for 3& stories—say, 45 feet—which may be required for
certain product types under uphill/downhill configurations.

vi. Road widths, curbing requirements, building size limits, parking
standards, and numerous other restrictions in the Ordinance could be
modified with cost savings and no loss of public health, safety and
convenience.
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b. Application processing:

i. The initial application proceedures are too cumbersome, detailed
and expensive. Hills intends to provide a schematic Concept Plan,
and, in view of the fact that it has already provided Bernards with a
previous environmental/community impact report, and in view of
the fact that the area has been re-zoned, by the Township, to a
higher density— with the Township's full knowledge of what the
environment is in that area, and what Hills intends to do with the
land, it seems redundant and cost-generative to require Hills to
provide Environmental Impact/Community Impact statements.

ii. The process of building lower income housing along with market
units can be impeded or rendered much more expensive by delays in
the processing of applications— delays which serve no one.
Therefore, Hills wants " fast-tracking" on all applications, not just
Concept plan applications. "Fast-tracking" means deletion of
unncessary details, elimination of unnecessary reviews, scheduling
so that the technical reviews are conducted in a high-priority
fashion, and board consideration of projects with lower income
housing on a priority basis. As one example of this, when Hills
proposes a subdivision/site plan, the whole process of review ought
to take place within 60 days following submission, with special
meetings exclusively devoted to considerations of Hills applications
held as frequently as necessary—every week or every other week, if
necessary, for the entire buiidout period* Given the fact that other
builders may also seek to provide lower income housing, Hills wishes
to have a guarantee that its applications would be first on the
agenda for all Planning Board meetings at which it has any
application pending.

iii. The procedures for waivers/modifications of the terms of the
Ordinance need to be streamlined.

c. Fees:

While Hills welcomes the elimination of applicable fees for lower
income housing, it wants a guarantee that:

i. fees charged for all housing it builds in Bernards not exceed the
actual cost of the inspections performed;

ii. Use of "prototype" building designs must result in reduction of
fees charged;

iii. If other developers providing lower income housing are provided
with waivers of fees for both market and lower income housing,
Hills wants the same waiver. Hills cannot be placed in any
competitive disadvantage with other developers providing lower
income housing.

d. Engineering Standards:

The Hills review of engineering standards indicates that many are
excessive, cost generative, and unnecessary to support health/safety
standards.
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5. Off-Tract improvements:

The Hills will provide up to $ 3.24 million dollars to support all off-tract
improvements generated by its development, provided:

a. Hills and Bernards agree to a timetable and location of the
improvements to be undertaken by Bernards; including the Allen
Road extension/bridge

b. Hills and Bernards agree to a timetable and approval standards of
all road/utility improvements to be undertaken by Hills; including
the reconstruction/realignment of Schley Mountain Road.

c. Bernards agrees that this sum will cover all assessments made by
governmental bodies, whether state, county or local, for road
improvements. Hills cannot agree to contribute a known sum of
money to improve roadways impacted by its development; and
remain liable for ••assessments" proposed by other levels of
government which intend to improve roadways as a result of their
own or other developer's planning processes.

The figure agreed to reflects an assessment to the 50,000 square
feet of commercial space, with an understanding that the assessment is based on
33% of the otherwise applicable assessment, inasmuch as the traffic generated
therein is related to the internal needs of the development. When Bernards reaches
agreement with the Hills as to the additional 100,000 square feet of commercial
space, it would be appropriate to make an additional contribution to the off-tract
improvement fund.

6. Farmland Assessment:

Hills and Bernards have an existing dispute as to taxation. If the sewer
problem in the Passaic Basin is resolved as suggested, then the taxation issue can
also be resolved. If the Passaic basin land is not sewered, then the issue remains
and must be resolved. Meetings between counsel for Hills and Bernards are
scheduled in advance of the meeting with the Master.

7. Open Space requirements

The Hills is willing to discuss placement of open space and dedication of
lands to the Township for community facilities/open space/passive recreation
purposes. This is an issue which needs to be fully resolved before the concept plan
is finalized and agreed to by all parties.

tjh-4/1/14
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HARVEY S. M0SK0W1TZ P.P..P. A-

D R A F T

TO: George Raymond, AICP, Special Master; Bernards Twp.
(Copies to James E. Davidson, Esq.; Arthur Garvin, Esq.;
Steven Wood; Peter Messina, P.E.; John H. Kerwin; Tom
Hall, Esq.; andi^Kenneth Mizerny, P.P.

DATE: January 23, 1985

This memorandum summarizes "the results of the

January 16, 1985 meeting which dealt with the points raised in

the memo submitted by Brener, Wallack & Hill dated January 14th.

A. Total number of units Hills will be permitted to

construct in the Raritan Basin will be 2,750.

B. Hills is requesting additional retail space up to

100,000 square feet. Hills is to submit a memorandum in support

of the additional space. They indicated they can live with the

50,000 square feet as recommended in the Master Plan.

C. A number of questions were raised with respect to the

request by Hills to allow EDC to extend force mains into the

Passaic River Basin to serve the single-family homes. The Town-

ship will seek the advice of its sewer consultants (Killiam

Associates) with respect to the various options including

community septic systems and extension of EDC force mains into

the basin. The Township will also try and get approval from the

State for community septic systems within a 90-day period. Hills

will submit a copy of an agreement which would allow for the
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George Raymond, AICP January 23 , 1985
.,-•-.:.:.•:••.-.:.• , Page 2.

expansion of EDC force mains into the Passaic Basin and which

would include suggested safeguards to prevent their use by anyone

else but Hills.

D. Ordinance Revisions

1. Concept plan. It was agreed that the concept plan will

show the building footprint, parking areas, and major and minor

roads. The applicant indicates that he will submit full

engineering details as required by the Township for Schley

Mountain Road and Allen Road for their approval.

2. Bulk standards.

a. The Township will revise the ordinance to eliminate

any limitation on house size in the two-acre cluster zone

providing the lot size is at least one acre or larger.

b. Maximum building coverage. This standard will be

changed to "Maximum Impervious Coverage." I would suggest the

figures be changed as followsr

Dwelling, one-family detached: 50 percent
Townhouse: 75 "
Patio Home: 80 "
Dwelling, two-family

(horizontally separated): 50 fl

Dwelling, two-family
(vertically separate): 50 "

Multi-family: 70 "

c. Front yard requirement shall remain as set forth in

the ordinance.

d. Building separation shall remain as set forth in the

ordinance.
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George Raymond, AICP J a n u a r y 2 3 , 1 9 8 5
Page 3.

e. Height restrictions. We are presently working on a

revision to the standard to allow a higher maximum based on

topography; in other words, three stories in the rear with a

maximum height of 40 feet would be permitted. The measurement

would be computed from the average finished grade around the

structure. Hills will also submit a product line to indicate the

maximum height needed.

f. Road widths shall remain as indicated.

g. The parking spaces will be reduced to 91 X 18*

allowing for an overhang.

h. The Township will add efficiency units as a

permitted use with a minimum floor area of 400 square feet.

3. Curbs and drainage.

a. Curbs (Page 600.9). The Township will either modify

the basic ordinance or modify Ordinance 704 to indicate that

mountable concrete curbs shall be permitted in high density

single-family detached areas and in the R-5 and R-8 zones.

b. Swales. Amend Ordinance 704 to read that swales may

be used for drainage purposes along major roads where there is a

minimum distance of 40 feet between abutting buildings and

pavement.

E. Application Processing

1. EIS and CIS Submissions. I have not reviewed what has

been submitted with respect to the EIS and CIS but I will get to
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George Raymond, AICP January 23, 1985
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determine whether any additional material is needed. At this

point I don't think there is any.

2. Time for review. It was agreed to use the timetable in

the Mahwah decision. These are as follows:

Number of Days
Each Total

14

21

na

30

28

49

63-77

93-107

a. Determination as to whether application is
complete: 14 14

b. Additional material submitted to make appli-
cation complete (Township must review &
certify as complete or indicate what is
needed:

c. All municipal agency reviews and reports:

d. Start of public hearing:

e. Grant or denial of approval:

The total time from original application sub-
mitted to the Township until official action
by the Board shall be not greater than: 107

3. Hills is to submit specific list of what constitutes

unnecessary details.

4. It is agreed that Article 8, which calls for detailed

engineering plans, applies only to public streets. No

construction can begin until these plans have been approved.

F. Fees

1. The Township agrees to waive all municipal fees on low

and moderate income units.

2. On prototype buildings, the State Building Code permits

a reduction in fees of 25 percent. The Township agrees to follow

that requirement.
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George Raymond, AICP January 23, 1985
Page 5.

G. Off-Tract Improvements

1. I believe there was agreement that $3,240,000 in off-

tract fees was a reasonable amount. If the commercial exceeds

50,000 square feet, applicant will pay 1984 additional trip

costs.

2. Peter Messina will provide Hills the new 1-78 and

Martinsville Road interchange costs.

H. Summary

1. Hills will:

a. document the need for additional commercial space;

b. provide a resolution or agreement with respect to

the extension of sewers into the Passaic Basin;

c. provide designs for patio homes so that we can de-

velop standards;

d. provide product type to ascertain height require-

men ts;

e. provide information as to what constitutes

unnecessary cost generating details in ordinances.

2. The Township will:

a. examine all sewer options;

b. attempt to get community septic approvals within 90

days;

c. modify ordinances as suggested in the memo;

d. review EIS and CIS requirements;

e. provide interchange costs.
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Danuary 30, 1985
FILE NO.

Mr. Robert E. Hughey
Commissioner
Department of Environmental Protection
3ohn Finch Plaza
802 Labor & Industry Building
Trenton, N3 08625

Re: Sewer Service for property owned by The Hills Development
Company located in the Passaic Basin section of Bernards
Township to service a proposed single family home
development.

Dear Commissioner Hughey:

The purpose of this letter is to outline efforts made by the Hills
Development Company to provide sewer service to a portion of its property in
Bernards Township in New Jersey; to outline shifts in NJDEP sewer policy and to
illustrate how those policies shifts have affected this particular project; and to
request the Department to provide clear guidance to ourselves and the Township
so that we may proceed to an acceptable resolution of a serious problem.

1. History of the pro feet.

The Hills Development Company ("Hills") or its predecessor in
interest, has owned property in Passaic Basin since 1969. In 1979, it formulated
a proposal to build approximately 275 single family homes in the area. In
conformance with then DEP policy, it formulated an application to sewer this
project with an on-site treatment system, which would have discharged effluent
into the Dead River. An application was made to N3DEP in September, 1979.

At that point, Hills' predecessor in interest was informed that
Departmental policy did not favor package treatment plans, and were advised
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that such plans were not likely to receive approval by the Department. The
applicant was informed that DEP preferred Community Septic Systems (CSS).

Hills and Bernards Township agreed that CSS would be more
compatible with Bernards Township growth policies, and Hills applied for an on-
site CSS in 1982. DEP reviewed the project and indicated all technical issues
regarding design and engineering were resolvable and that conceptually the
project could be approved.

In Duly 1982, The Hills Development Company received a letter
from S.T. Giallella, Chief of DEP's Bureau of Municipal Waste Management,
advising the Company that the area (Sections 1A and IB of The Hills
Development Company's Bernards Township, Passaic Basin single family lot
program) should be serviced by the Bernards Township Sewerage Authority and
that the Community Septic System was therefore inconsistent with the
appropriate 201 and 208 Plans (See Exhibit A attached). The application was
resubmitted in October 1982, and again rejected by DEP in February 1983 as
being inconsistent with the 201 Plan. (See attached letter Exhibit B.)

Subsequent to this, Bernards Township submitted information
expressing their opinion that The Hills Development site, although in their
franchise area, was not within their sewer service area. This material was
reviewed by the USEPA who in May 1983, advised DEP and the other parties that
effluent from the Hills site was not figured into the Harrison Brook plant and
therefore The Hills should not necessarily connect into the Bernards Township
Sewerage Authority. (See Exhibit C). In Dune 1983 DEP, concerned with this
USEPA decision, advised The Hills to resubmit its application for a Community
Septic System. (See Exhibit D). After considerable time and expense, the
application was prepared once again and resubmitted to DEP in November 1984.
(A copy of this application, already in your possession will be supplied upon
request). In December 1984, DEP responded once again that the CSS was
inconsistent with 208 planning, stating that "...this area (The Hills) is to be
sewered by the Bernards Township Sewerage Authority, not by a Community
Septic Water Treatment Facility". (Attachment E).

2. Effect of NDDEP Policy Shifts.

Since 1979, Hills has been attempting to develop its property in
an environmentally responsible manner. Both Hills and Bernards Township feel
at a loss as to how to proceed with this project. Based on early NDDEP policy,
Hills formulated a plan for a package treatment system. When informed this was
unacceptable, Hills spent substantial additional monies in the design of a
Community Septic System. When the Department told Hills that once again
there was a policy shift, Hills has informally requested the BTSA to connect its
project with Bernards Township system but has been informally told that such a
connection is not acceptable.
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Thus far, the project is no closer towards development than it
was in 1979, and Hills has spent several hundreds of thousand dollars in
attempting to resolve this issue in an environmentally responsible manner. This is
in addition to the many thousands of dollars in site work undertaken in reliance
on the Department's earlier policies and the subdivision approvals granted by the
Townsip.

3. Proposed solution.

Hills Development Company would accept DEFs determination
that the Bernards Township Sewerage Authority (BTSA) would offer the most
technically feasible and environmentally and economically responsible means of
providing sewer service to its site. Further, since resolution of this issue is
essential to the settlement of a Mt. Laurel case, a connection of the project with
the BTSA would result in positive socio-economic impact to the area.

Because of its growth management policies and the capacity
figures supplied by its experts, BTSA has been unwilling, thus far, to agree to
treat effluent generated by the project. Part of the rationale of such an
unwillingness was Bernard's understanding that CSS was an appropriate way to
proceed. If the Department will unequivocally indicate that it will not approve a
CSS system for that area, and will, instead, accept only connection to a existing
Public Utility System, then we would proceed with negotiations with Bernards
Township as the preferred means of providing service to this area.

In the alternative, the Environmental Disposal Corporation, a
franchised public utility currently in existence, would be willing to provide sewer
service to this site. EDC operates an 850.000 gallons per day advanced waste
water treatment system discharging to the Raritan River, and any connection to
this project would require modification to the existing "201" and "208" Plans and
would also require the Department's acceptance of a modest inter-basin transfer
of water.

Hills and Bernards Township are moving, in an accelerated
fashion, to resolve issues which were raised by Mount Laurel litigation. One of
the items essential to the solution of the problem is the provision of an adequate,
environmentally responsible waste water treatment system for the 273 homes in
the Passaic Basin which, along with a larger number of units to be built in the
Raritan Basin and serviced by EDC, will be part of a comprehensive Mount
Laurel H compliance program for Bernards Township. Neither Hills nor Bernards
Township wish to delay resolution of this issue, and both Bernards and Hills seek
clear direction from the Department as to which alternative would be
acceptable.

We would appreciate the opportunity to meet you, the Director
of the Division of Water Resources and the appropriate members of the
Department so that this matter can be resolved in a timely fashion. Please



exhibi t q

Mr. Robert E- Hughey
Danuary 30, 19S5
Page 4

advise us when a convenient time for such a meeting can be arranged.
Representatives of the Bernards Township Sewerage Authority as well as
representatives of The Hills have indicated they would be willing to participate
in such a meeting.

Thank you for your attention to this matter.

cc: 3ohn Gaston
George Horzepa
Arnold Schiffman
Bernards Township Sewerage Authority
George Raymond, AICP
Dames Davidson, Esq.
3ohn Kerwin
Ray Ferrara, Ph.D.
Harvey S. Moskowitz, P.P.
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Re: H i l l s Development Sec t ion 1A & IB
Low Pressu re System and Community Recharge F ie ld
Bernards Township
Project No. SOS2-3160-4

Gentlemen:

This office reviewed the above referenced project consisting of a low
pressure system and community recharge field for Section 1A & IB of
the Hills proposed development in Bernards Township, Somerset County.

During the review process our staff investigates the consistency with
any existing 201 and 208 plans. In your case we reviewed to see if the
project was consistent with the Upper Passaic River Basin 201 Facilities
Plan, Environmental Impact Statement (E1S) done by the Environmental
Protection Agency (EPA) and the Northeast New Jersey 208 Water Quality
Management Plan. We checked with our Grants Administration and found
that the Bernards Township Sewerage Authority recently received a grant
from EPA to expand their treatment plant up to a design capacity of 2.5
NGD. In reviewing the above noted facilities plans we found that the
2.5 MGD design capacity provides sewage capacity for serving the area
of the proposed Hills Development -project. This determination was made
in concert with EPA and our Bureau of Planning and Standards (208).

Based on these findings the proposed on-site treatment and disposal
system is inconsistent with the existing facilities plan and E1S.
Consequently we have -no recourse but to reject the project without
prejudice. However, we shall retain the plans for the treatment
and disposal system, but return the plans for the sewage collection
system.

EXHIBIT A
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^ regulations specify thai the project if r e s u l t e d within one
f the date of rejection will not require any adcitional fee
T as now viewed, is resolved then the project may be

i
resubnitted.

Very truly yours,

S. T. Giallella, P.E., P.P., Chief
Bureau of Municipal Waste Management
Water Quality Management

WQH4:emd
cc: Arnold Schiffman, Director, Div. of Water Resources

Keller & Kirkpatrick
Township of Bernards Sewerage Authority
Mayor and Members Bernards Township Consnittee
Bob Hargrove, EPA

EXHIBIT A



EXHIBIT

The Hill XMveLopaeat C
P.O. ho* 500
PlucLeaia, fcev Jersey O797o

Re: liiilc Ixrveloirocnt Section
lA & lii Lov Pressure Systea
c&J rftmmiry Kechar^e Ficld/iicmaras T p
Projecc 2k)• SC-&2-347S-<>

Centleoenj

This office vos sent the ni>ove referenced project on October 26, 1932 vbicb was
acknowledged oi: Jiovei&cr 11, 12S2* The project consisted of s low pressure sever
eysteia and corsaunity recharge field xor Section 1A £ 12> of the proposed Hills
Development ID Berssrds Tovcaixip^ Socstiri»et County* This project v«5 previously
subsiitted end vis rejected^ is a letter il&tad July 8, 1932, because i t vas irr-
coiislstent vitb the iierr«fircls lowusliip — Upper I'ass&ic 201 T^cilities Plan.

We agreed to Accept the rcEubcissioc of this project so as not to unduly delay the
issuance of £ construction pemit while tbe 201 inconsistency qu&fitioa v&s rcsolved4
During the 90 day review period, it vas expected that the appropriate document* re-
garding the resolution of the inconsistency of this project, with the Bernards

~ Upper Pass&ic 201 Facilities Plan, vou.ld be submitted*

The required documentation as ztoted above has not been submitted within the 90 day
reviev period and ve therefore, have no recourse but to reject and return, without
prejudice, this project* When the inconsistency question is resolved, the project
say be rcsubairted. Ho additienal reviev fee vill be required if the project is
resubsitted on or before July S» 19S3*.

Very truly yours,

S. T. Ciallella, ?.Z*t P.P., Chief
Bureau of Municipal Waste
Vater Quality lianâ taaent

\
enclosures
cc; Keller {, tirkpatrick

Township of Bernards Sevcraee Authority
.... Mayor and Kecberc of B£rnardfi Township Cocnittee

bec:
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U
Mr. George Caporale
Division of Water Resources
New Jersey Department of Environmental Protection
P.O. Box CN-029
Trenton, New Jersey 08625

Dear Mr. Caporale:

This i s in response to your recent request for additional comments on the
consistency of the proposed H i l l s Development in Bernards Township with the
Upper Passaic environmental impact statement (EIS).

Based on my review of the draft EIS and materials submitted by your of f ice
and Mr. Louis Kago cf Farrel l , Curtis, Carlin & Davidson, I have determined the
following:

1) The service area for the funded Bernards Township wastewater treatment
plant does not include the area of the proposed Hills Development.

2) Tne 2.5 mgc capacity of the Bernard plant will be met by the popu-
lation projected for the delineated service area without affecting
environmentally sensitive areas.

3) The draft EIS included a provision for serving the portions of
Bernards Tovr.sh.ip that are outside of the delineated service area
with on-site systems. This provision will be restated in the final
EIS.

4) Approval of the Hills Development will not cause an inconsistency
between the EIS and the 208 plan.

Therefore, our previous reccmnendation that the Hills Development connect to
the funded Bernards Township wastewater treatment plant is withdrawn.

I want to reiterate our understanding that the portions of the Hill Develop-
ment study area delineated as environmentally constrained in the draft EIS
should not be served by the development's wastewater treatment facilities.
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I hope this satisfies your concerns regarding this project. If vou have any
further questions, please feel free to call me at (212) 264-8670*

Sincerely yours.

Robert Hargrove, Life Scientist
New Jersey/Puerto Rico Section
Environmental Inpacts Branch

cc: B. Chalofsky, NJDEP
L. Rago, Farrell, Curtis, Carlin & Davidson
J. Coe, E. T. Killam Associates
M. Frost, Frost Associates
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irlalr nf iCnn Si
DEPARTMENT OF ENVIRONMENTAL PROTECTION

DIVISION OF WATER RESOURCES
P.O. BOX CN 029

TRENTON, NEW JERSEY 08625

JUN 0 8 19E3

Mr. John H. Kerwin, President.
The Hills Development Company
P.O. Box 500
3 Burnt Mill Road
Pluckemin, New Jersey 07 978

Re: Sewer Service Area and Hills Development

Dear Mr, Kerwin:

As reflected in the enclosed letter to Bernards Township
Sewerage Authority, the Department has resolved the incon-
sistencies between the Hills Development Low Pressure System
Community Recharge Field proposal and the Upper Passaic River
Basin 201 Environmental Impact Statement. It is our determina-
tion that the sewer service area will be limited to that area
shown on Plate I (enclosed) which does not include the Kills
Development proposal. Therefore, you may resubmit the applica-
tion for a sewer extension permit and KJPDES permit for the
ground water discharge.

We are in receipt of your April 21, 19S3 letter regarding treat-
ment of the wastewater from the site at the recently permitted
Environmental Disposal Corporation Treatment Plant. The Department
is not opposed to entertaining this alternative. In fact, the
Department recognizes some merit to such an approach considering
the soil limitations of the Bernards Township site for subsurface
disposal and the advantage of managing all the wastewater from the
Hills Development at one facility. However, it must be realized
that both the Upper Raritan and Northeast New Jersey Water Quality
Management Plans would reguire an amendment in addition to the
Upper Raritan Watershed Wastewater Facilities Plan. This, of course,
could reguire a substantial amount of time to process. However,

RECEIVEDJUK 1 3 1 9 E 3

EXHIBIT D
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Mr. John K. Kervin
Re: Sewer Service Area anp, Hil Is Development
Page 2

barring any unforeseen environmental concerns, we are willing
to work with you towards this alternative. Please let us know
of your intentions in this regard.

Sincerely yours,

y
Arnold Schiffman
Administrator
Water Quality Management

W0M13:cjr

Enclosure

cc: • Richard Salkie, Construction Grants
Barry Chalofsky, 208 Planning
Bob Hargrove, EPA
Bernards Township
Bedminister Township
Farrell-, Curtis, Carlin and Davidson
James Coe, E. T. Kill am Associates
M. Frost, Frost Associates
Bernards Township Sewerage Authority
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irlalr nf Krw 3Jrr»«ni
DEPARTMENT OF ENVIRONMENTAL PROTECTION

DIVISION OF WATER RESOURCES
CM 02?

TRENTON. NEW JERSEY 08625
JOHN w. GASTON JH.. P.E. DmK c H O F M A N

DI«EC7OK DEPUTY

December 26, 1984

Mr. "IJeil-V. Callahan
The Hills
P.O. Box 50P
pluckenin, New Jersey 0797E

Re: The Hi 11s. Sect ions 1A and E - Bernards Twp.

Dear Mr. Callahan:

The Bureau of planning-and Standards has reviewed your project for consistency with
the provisions and recoinrendations of the Northeast New Jersey Quality Management
Plan. We have found your project to be inconsistent with this plan. According to the
provisions of the plan, this area is to be served by the Bernards ivp S. A., not by c
•ccnnvjnity septic wastewater treatment facility. In addition our review indicates
that your project is either partially or totally within a wetlands, as identified on
the U.S. Fish and Wildlife /Wetlands Inventory. This problem needs to be addressed
before a permit can be issued.

A finding of inconsistent means that the Department cannot issue a permit for the
project as proposed. If you wish to proceed with the project, please contact me or
Barry Cnalofsky at (629) 633-7321. We will infonr, you as to the appropriate
procedure to follow.

Sincerely,

George Horzepa, Chief
Bureau of Planning and standard*

cc: Dennis Palmer
John Trela

RECEIVED JW 0 2. 1385.

EXHIBIT E
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Detprrinetior. Bv Thp k'Ĵ P Aoency*

This project or activity* as proposed, has been reviewed by this agency in
accordance with the Areawide Water Quality Management Plan (WOMP)'. The
following determination has been made by either the appropriate desicjneted
WQMP agency, or the Department (wnere appropriate).

Project is consistent with Plan

Project is not inconsistent with Plan**

X Project is inconsistent with Plan***

The Hills - Section 1A and B - Bernards Twp.
(Name of Project) ~~

Sewer Extension/orpund water discharge
(Type of Permit)

Northeast Water Quality Management Plan

Bureau of Planning and Standards, NJDEP
^ Of Agency)

Signature )

Barry P>. Chalofsky, P.P. December 26 , 1984
Name Date

Suoerv i s ino Planner
[TrtTel

Note: For the name of the appropriate WQMP agency, or any other questions,
contact the Bureau of Planning and Standards, NJDEP at (609)633-7021.

* This form may be necessary for the submission of other NJDEP permits.

** A finding of not inconsistent has the same effect as a finding of consistent

*** A finding of inconsistent precludes the Department from issuing a permit.

EXHIBIT E
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EXHIBIT R

BKEKEB, WALLACE 6c HILL

C-A CHAMBEES STBEET

ALAN m. W#»UL^K« P1IKCETOK, KEV JERSEY

GERARD «i. «*>ISOM'

GWUCT c. ntuse-M

— - ( e o e ) B 2 4 - o s o f i ••!«•»•«»'h<J.*».c •-•

£. SILVIA

«J. HALL

VICKl J<*
MICNACL J . TEEHAN

MARTIN w). JtNNINCS. J R . "

MARY *J*ME WICL.SCK* *

t. GIMA CMASP*

April 1, 19P5

James E. Davidson, Esquire
Farrell, Curtis, Carlin, h Davidson
^3 Maple Avenue
Morristown, New dersey 07960

Dear Jim:

I am glad we had the chance to discuss the pending Stipulation of
Settlement at the Mount Laurel conference on Saturday.

1 am enclosing the following items:

1. k redrafted Stipulation of Settlement, which reflects a-
conversation 1 had with Seorge Raymond today. George is going
"to review the material he has and will set forth tii.s
understanding of jour fair share of lower income housing. The
Stipulation now includes lanpyiat making it clear that the
Township woyld receive * Judgment of Repose as a conscience of
this/'Settlement. I have also added SOUK -language which
protlcts The Hills Development Company in the "e-vent that
legislation, now pending, ultimately manages to get signed into
law.1; We both realize that George Raymond has not yet rendered
£ final decision on .fair share and compliance, and the final
draft of the Settlement Order will reflect his decisions.

2. I am else including the Memorandum of Understanding which I
drafted on receipt of material from Orth-Rodgers;

3. Ken Hizerny's draft of Appendix "E", which includes the changes
which Ken believes necessary to be maoe in the exsisting
Ordinance with respect to building coverage, site aesiejn, and
application procedures. This material is being reviewed by
Harvey Moskovritz now.

4. 1 am also including e draft of Appendix "F", which reflects the
time period set forth in the Henwah decision.
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Mr. James Davidson
April 1, 1985
Page 2 \

I believe this case is now ripe for settlement, and would proDose
that we schedule a meeting among the parties to be held no later than ADrii
10. This will give us the opportunity to work through the document" on a line
by line basis if necessary, so that we can get this case (and the Farmland
Assesment case, which is currently scheduled for trial on April 17) out of the
way in a timely fashion.

I look forward to hearing from you in the near future.

SinterelyT\

Thomas O.Hall
TJH/ehl . i
Enclosures
cc: John Kerwin

Art Garvin
George Raymond
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HARRY SRENER
MCNRY A. HILL.
MICHACL O. M A S A N O F F * "

ALAN M. WALLACK*
CCRARO M. HANSON*
GULICT D. HIRSCH

J. CHARLES SHCAK"

COWARD 0. W N N *

ROSXRT W. BACSQ. JR.*

MARILYN S. SILVIA

THOMAS J. HALL

SUZANNE M. L A R O M A R D I E R '

ROCKY L. PETERSON

VICKI JAN ISLER

MICHAEL J. FEEHAN

MARTIN J . JENNINGS, J R . "

MARY JANE NIELSEN * *

E. GIMA CHASE**

THOMAS r. CARROLL

JANE S. KELSEY

BBENER, WALLACE <5c HILL
ATTORNEYS AT

e-<* CEANBEBS STREET
PRINCETON, NEW JEBSEY OB&4O

(eoe) oe^-oeoe

CABLE "PRINLAW PRINCETON

TELECOPIER: (COS) » 2 * «523S

TELEX: 637652

June 24, 1985

CB«rririKO CIVIL Taut.

. 3000-04-02

The Honorable Lawrence L. Lasser
Presiding Judge, Tax Court of New Jersey
Richard J. Hughes Complex
CN-975
Trenton, New Jersey 08625

RE: The Hi71s Development Company v. Bernards Township
Docket No. 18-02044A-83C

Dear Judge Lasser:

This is to inform you that The Hills Development Company, after
consultation with the Township of Bernards, has decided to withdraw its
complaint in this case, and respectfully requests that you dismiss this matter.
At the present time, this matter is scheduled to be heard before Your Honor on
June 27.

Thank you very much for your consideration to this request.

SincefTh

Thomas J. Hall;

TJH:k.lp

cc: Louis Rago
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HBMOBAHDCIN OF AGBEEIOT

EXHIB1T T - l

1 ,Boadf Pluckeain, Set/Jersey (Hills);

of Collyer'̂ laaner Basking md§#» Hew Jersey, a municipal
'*.*—« t'

corporation of the State of Hew Jersey {Townsliip}? THE FLAMMING

BoissToF Tffi T^lSHlP"bFxBE»AEDS CPianBing Board); and, THE

TQWMSBiP Of BB1MJIED8 SE^B^E AOTHOEITY (Sewerage Authority)

The parties are entering into this memorandum of agreement

as part of the settlement of the matter of
j ^ Docket No.

IJ-030039-84 and it Is intended that this memorandum of agreement

will be attached to the Judgment in that matter and will be part

thereof.

1. Ttiat portion of Hills1 property located within the

Earitan Watetstied, stipulated to consist of approximately 501

acres, lias been zoned pursuant to the Bernards Township Land

•Development Ordinance as amended by Ordinance #704 as R-8 with a

PRB-4 option. |A mapping of the Hills property is attached

hereto as Schedule A.) Pursuant to that zoning, a total of

2,758 dwelling units "can be built within said portion of the



T -1

property* - Bills will build 20% of the total nuaber of units to

pm ̂ constructed on said portion of ths* property as housing

affordable*to lower incose households, pursuant to Mt.

J_i. Such Mousing for lower ipcoae households C"lower income1

incoM'and "Moderate* income housing#""as

axe defined in

12 N.J. 158 C1983) at n. 8, p 221)

l^-^^\w-i&s1isJ,li^-Md?dnstriict#d'lii accord with a^BOttsing olam# reference

toelow. At least 50% of such housing shall be constructed for

low income tiousefeolds •

2« The iQwnstiipi including the Township Planning Board,

stipulates that Hills shall be entitled to construct* said 2,750

dwelling units within the Raritan Basin; pro¥ided that such

development is In accordance with the 20% limitation referred to

in paragraph 1 hereof and other provisions of Bernards TownsMp

Land Development Ordinance•as amended; and, further provided

that site plait and subdivision standards as set forth in the

Bernards Township Land Development Ordinance as amended and as

modified by this agreement are observed. Such construction

shall not be subject to phasing or other timing requirements

except as provided in Ordinance #704 as amended.

3. Hills shall not seek to obtain any additional density

nor seek the. right to construct additional units on the

aforementioned approximately 501 acres within the Raritan

Watershed or. any other property within such watershed now owned
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by iti' Bills tieretoj agrees to limit its Earitan Ba»ia

development to 2,750 units (except as provided for In

4 hereof) and will forego development on other properties that

it currently owns in the Earitan Watershed. The properties

located in the Raritan Watershed include the following* **7*"'

Lot Block Owner

lit the event that Hills acquires any other property In the

Raritan Watershed, west of Somerviiie load and north of"

interstate 78, Hills agrees to not develop such property or seek 4

greater density than that .currently existing under the Bernards

Townstiip Land Development Ordinance (1 unit per 3 acres).

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the

development of such property as hereimabove provided,

4, Hills Beveiop»ent will provide 68 additional lower

.income units uttiicti shall be constructs in the Hills property

".tap Watershed* 'Such a€ditio»al lower income

stmeted prior to £He completion of lore ttian

•.._.,_„_ .,.,_...-.- _int"o'f Hills total development Cottoer than

thes# units).v"which includes 2750 units in the Raritan Basin and

273 units iff the Pa»«aic Basift. Such construction shall take

place during a period commencing 1^1" apd ending 1994.' At least

? 1
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fifty (50%) percent of such units •kail be constructed for low

Ifteojte households• / ̂^ ^ >x; C, .".'V. V Ĵ .̂

5. That portion of the Hills property located within the

Passaic Watershed stipulated to consist of approxi«at©iy 545

acres has been *on«d as R-S upoiijirhich' the parses'agree', that .a

total of 273 dwelling units_can be built, subject to'the

provisions of the Bernards TowMhip'lAnd Bevelopiient^Ordinance.

H i l l s shall nbt^Jbff-jeni;itp:ed ^ejjiJSJJJj

density which will result in 'more than .273 dwelling "unitsT

6. Hills tieretoy stipulates that it will not seek to obtain

any additional density nor seek the right;'to construct

additional units on the aforementioned approximately 545 acres

withirt the Passaic Watershed. Hills tiereby agrees to limit its

Passaic Watershed development to 273 units.

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the

development of such property as hereinabove provided.

7. Hills agrees to grant' an easement to the Township or

î s assigns- which shall effect an area surrounding its

development for open space area. Such area shall be _ _

wide and the approximate location thereof is stiown on Schedule A

-attached hereto. • Ho structure or other construction or

development shall take place on, over or under such open space

area except as permitted by the Township.
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in no event#*
>:Mwever shall;sjanitary sewer s"jc>£* sewerage* v;

facilities b«,pimc«4 or, constructed om4 -over or m ^ « r such open

ar«a without "regard* to' wket̂ ir'̂ sttcfe op«it space' is11 used for

road, drainage or other purpose*»

Hills agrees'to .provide ******

and other documents m«o«««ary to "regulate and restrict the

development of »ocM open space *«•*" as te««i»atoove provided;

Authority" agt©©*"t>0 taice wliatev#r action is reasonably aecessary

to extend the f»ncM«© of the tovironmeittal Dis^sai Corp.

Ctiereinafter referred to "IDC") a francliised public utility,'

licensed by the Hew Jersey Board of Public Utilities to that

portiop of the Hills property which is located in the Fassaic

Water shed awd upon which the 273 units liereinabove referred to

will be constructed. Such franchise will only include, that area

upon which the units are to be built and will be limited to the

following properties and structures: .

fa) 273 residential units;

(b) a public setiooi building which may be erected on

property now owned by Hills on a site cTtesen by mutual agreement

between Hills and the Township as hereinafter provided;

ft
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MQ structure or facility outside ttdft property 'shall toe

permitted tb^cojmect to the BDC^sewerage7system. 'J.

9. E M agrees to provide sewerage collection and disposal

system for the pro^rtiea in question mud to limit its frmncMse

as herein *2>rpyided^^i^^tj.:
 %" ̂ ~± ̂ ,.̂ 1*̂ ..- -̂̂ :

(a) ̂  .The 273 units referred tojherein will be so

designed and constructed so as "to fewfr^t* no more than 110,000

^ current desiQn ' ' ••'•)';.

standards.

(b) The public sclio©! building which may be erected

will be allocated sewer capacity in "an amount not to exceed

25f000 gpd. Such facility shall be connected to the-EDC central

sewerage collection and treatment system described above. Such

capacity allocated ttereunder for the sclmol will not be

available until the EDC plant is expanded as contemplated and

described herein* The property to be used as a school site

shall be of sufficient size to meet state standards. Hills

shall deed such site to the Township or as it directs, it is

expected that the proposed site shall be approximately 20

acres. The aggregate of ail facilities to be constructed on the

property owned by Hills within the Passaic Watershed to be

served by the EDC expanded franchise will be designed so as to

not generate more than 135,000 gpd of sewerage based on current

design standards*

r
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Z'j: (i) The school site shall be selected within _

y©ar» froa the date hereof. ': . .

(ii) In the event that the site shall not be

used for a aetiool site it shall be used for permanent open

spac«» park#
:^yict#attopi or other public purpose. The property

shall not be used for residential or commercial purposes and

shall contain', no structures other than ttoose used for the

and »»©» accessory thereto. . /%

(iii) The allocation of sewer capacity set forth

herein shall be held available for the proposed site until

tmtmmmmmmm_^^ at which time Buch capacity Is subject to

being reallocated. in no event, "however, shall such" capacity be

used to create additional-development-

(c) The Township of Bernards Sewerage Authority

agrees to approve and consent to EDC's service. If such action

is necessary to meet EJDEP requirements. A proposed franchise

expansion resolution is set forth, as Appendix ______.__.

(d) The Bernards TownsMp Sewerage Authority will

cooperate with IDC by reviewing designs for pomps, force mains,

collectors, and other structures designed to serve the .

structures, dwellings, and facilities referenced above. it is

specifically stipulated that physical facilities designed to

service Hills properties in the Passaic Watershed portion of the

Township will be =sized and located in such a manner as to

preclude expansion of the system in the Passaic Basin beyond
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that; necessary" tp"-eex.ve the prop«rti#« referenced above. Hills

agrees that i% jg^i^provide reasonable funds to the Township for

an engineering "review fee, provided, however, that such sun

•hall not exceed Ten Thousand CllOfOOO| dollars.

.Iŵ t (a|^SotMlth«tanli»f #the above Bernards Townsliip

Bernards Towasliip Sewerage Authority will pot assume any

responsibility .£or the correct deaifn# construction or a«e of

sewerage; faeiliibies awd will* noC assiSae' any

liability for incorrect design, construction or use of the

facilities. Hills and EDC agree to accept liability and hold

Bernards Township and Bernards Township Sewerage Authority

harmless from all actions, suits, administrative proceedings or

otherwise which arise out of'the design, construction or use of

these facilities including any violation of EDO's discharge

permit or permits. ,

10. The Township stipulates that upon notification by Hills

that all agreements with EDC have been executed, and that EDC

lias commenced construction of appropriate sewerage works to

serve the Passaic Basin, the Township will enter into an

agreement with Hills and with EDC as follows:

(a) EDC will construct, on a site satisfactory to the

Township and the New' Jersey Department of Environmental

Protection (MJDEP), sewage conveyance pipes and a Voiding tank

or tanks to hold effluent from houses constructed during the

period during wMcIi the permanent connections with the EBC plan

i.
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are being built; the Township and Authority agree'to approve mmA

consent to ETC construction* maintenance and operation of these

temporary sewerage facilities as long as the same"are in

accordance with any approvals required toy any agency having

jurisdiction. The Township and Authority will'b^C^'assume any

costs associated with construction, operation or maintenance of

these temporary facilities. It is the r#B^»«ibility of Hills

or E ^ to _f«t*"nece«»mrf approval* fr.pm^ra^^a^^a'sy-pother y^i
or agency having jurisdiction for the* ?te«j»rary facilities.

Township and Sewerage Authority agree to take smell actions as

are reasonably necessary to assist Hills and ETC in getting

approvals for such temporary sewerage facilities* EDC and Bills

agree to hold Township and Authority "harmless from any actions,

suits., administrative proceedings or otherwise which arise from

such temporary facilities;

(b) The grant of the franchise to EDC to serve the

Hills property in the Passaic Watershed notwittistandipg, the

Bernards Township Board of Health will have jurisdiction to

inspect such "holding tank or tanks and sewage facilities during

such ̂ trempoxary folding period, and to regulate the use thereof

pursuant to the law so made and provided;'

• (c) Hills# upon submissiop to the Township of

satisfactory evidence that it has met ail relevant subdivision,

site plan, Board of Health,, Department of Environmental.

Protection awi construction code requirements, stiaii be

i.-
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authorised to obtain building permits (and subsequently, :

certificates of occupancy) for Jbouses and other facilities

within the Passaic Watershed:

(d) Such use of a holding tank and sewage

program shall be discontinued upon the completion' of mil

construction, inspections and acceptance of the expansion of tl

EDC facilities required to servic© the Paosaic Watershed

properties and all jCajcixf^jCei^^S^OMd oif^ecejtYe^S^?;4^^^S§

necessary, shall be done ©o in accordance with applicable

regulations of any body or agency having jurisdiction thereof.

(e) Security (7) • •

11. The Township' stipulates that it shall support the

proposed expansion of the EPC plant, located in Bedminster

Township, New Jersey, from its present 850,000 gpd capacity to

1.75 million gpd capacity. Such an application is currently

pending before the New Jersey Department of Environmental

Protection. The expansion is necessary to provide sewage

service for housing units to be built as a result of

settlements in Bernards Township and Bedminster

Townstiip, including the housing proposed to be constructed in

the Passaic Watershed.

The Township shall take all reasonably necessary actions

support modifications of plans or requirements established by

the Mew Jersey Bepartment, of Environmental Protection, the

0 i -
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United Stataa ̂ Bnviroziaental^Protection Agancy# * or^ tha County of

* >iJtaaoXutiona

plans ara aat forth %n * incorporated

here in and- i a d e < a part hereof^aa i f s e t for th a t l e n g t h here in

' :rvi2. rl' .Tha 'paxt iaa l i a r a t q a t ipa la ta^that? ! f i i l l a w i l l provide *

i 3 v 2 4 0 # 0 0 0 « - a s i t s contritoutioa t o t h e JToWnahip for t h e

construct JLoitrof required .off-tract ijapfoyaaanta' in the

reasonable and necessary street and drainage Improvements which

are necessitated or required by construction of the Hills

developmentwreferred to herein and covers all-Hills* liability

for off-tract improvements to be required by the Township

.without regard to whether such off-tract improvements are to

municipal or Somerset County facilities.

The aforementioned $3,240,000 is based on the following

parameters:

(a) Hills will construct no more than 2,818 units of

housing in the Raritan Watershed;

(to), Hills will construct no more than 273 units of

Mousing in -the Passaic Watershed-?

(c) Hills will construct no more than 50,000 square

feet of retail commercial or office space.

Any additional retail or commercial space,' approved by the

Township, if .any, shall toe subject to additional contributions

for off-site improvements, which shall also reflect a credit

-11-
.-. \.
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gi¥en for internall*»J^oflpDf'traffic within Hills*, properties,

as set forth in .the Hemoranduik*. of Onderstanding." dated

concerning'tiie off-tract i»prov««ent«. That

Menotand mi of Onder»tandlnf# Imcudipg the timing of the

const ruction of off-tra^fcU»Frov#Bent8» is'attached kereto as

^^ndix ^-B—# attached hereto and Made a part hereof as if set

forth at length

E^^^StiSS. Bernard*̂  stipulate anâ â r.ee

that the Bernards Township^Land *^veiop«ent Ordinance" as amended
c*.

by Ordinance #704 and as further aaendei as set forth on

Scliedmie A of the Judgment in this matter shall control the

development of the Hills properties,

14. The parties stipulate that the Concept Plan Map

attached hereto as Appendix mmmmmmmmmmmmmm, and made a part hereof as set

forth herein will serve as a general guide to the development

within properties which It owns in the Township. Hills shall

provide engineering details, as quickly as possible, for the

planned development of Schley Mountain Road and Allan Road. The

Townsliip shall implement a timely review and approval process of

said road plans, specifically with regard to that portion of

Schley Mountain Road which begins in Bedminster Township and

provides access'to Block 59, Lots 1.01 apd 1.02 as shown on the

Tax Maps of Bedainster Townstiip,

15• The parties stipulate that the Concept Plan provides an

overall general guide to the development of Hills property and

- 1 2
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ill'be'permitted to build in accordance with the

layouti with regard_to number of buildings,

getieraiised location of roads, density ranges, and other

particulars noted on the map* Hills shall submit detailed

prellmioaxy*-K»i - final applications for each su^ivision and sit©

plan for' the Planning Board*• review, as provided by ordinance

as provided
•>• . — ~ • ii i - . - . .

Hill's shall draft, and the * •

p̂ shall'review and' approve, a plan for the construction

mud operation of lower income tiousing to he built by Hills, The

parties' stipulate that no decision lias been reached, at this

time as to Whether such "housing shall be for sale, rental

housing, or a combination.of the two forms of ownersliip and

use. When developed, and thereafter reviewed and approved by

the Court, this bousing plan shall be made part of the Order in

this case. *

17. The development of the Hills property shall not be

affected by any municipal action arising out of any State,

County of municipally imposed moratorium or phasing schedule,

-except to that portion of the development which relates to the

68 additional units which are to be phased in during the period

•of 1991 to 1994, -as hereinabove described.

18. This agreement and any terms hereof may toe modified by •

the par-ties hereto by a written agreement. Any such,

modification shall not result in the Townslaip being unable to

- 1 3 - ' *'
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provide for'a realistic opportunity for the construction of

lower income bousing mm provided in the Judgment in this matter

-14
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".iffiMQlllOTOM OF AGREEfffiBT

EXHIBIT T-2

^ T h a 'jmrti©* _tp ̂ QufTt^grseBent ar« H1L1.S OT¥tt#QPMEOT

COMPAHY, of 3 Bufn^'jH^ll' Boady Pluckealn, NOM Jersey {Hills )cr its
»- • i ^ * ^ . •: - ' • ass igns;

XHVXBONMEHTAL . D l S F O S ^ ; . C O B ^ ^ ^ « ^ f of _ ^ _ 5 0 6 # Pluckemin^Ney Jersey
"-.. • ••'^^~^ tr"v^£>^^^*^^*?S^^^^.^^^^'^^^^^-» '••••» -i-s-Z'"** .̂*,"-;:., (EDGî 9risfi»C^assigDS

of Coliyor"l*anef Basfcipg 'M.agef Mew Jersey, a mttnlclpal

corporation of the State :of Hew Jersey {Township); THE PLASHING

BQABD^OP T ^ TOWNSHIP"bF*vBERHAKDS (Planning Board); and, THE

TOWMSHXP' OF BE1MAEBS SEWEBAGE AOTHOEITY (Sewerage Authority)

The parties are entering Into this memorandum of agreement

as part of the settlement of the matter of

^ ^ Docket No.

IJ-030039-84 and I t i s Intended -that tills memorandum of agreement

will be attached to the Judgment in that matter and -will be part

thereof.

1. That portion of Hills ' property located within the

Sari tan Watershed, stipulated to consist; o£ -appx^xxmately 5.01

acres» has been zoned pursuant to the Bernards Township Land

Development Ordinance as amended by Ordinance $704 as R-8 with a
^ ^ ^ # QDsntly in effe2tr is attadrad here to as /ftarriix A.

PRB-4 QptlorCT -̂ (A mapping of the Hills property is attached

hereto as Schedule A, ) Pursuant to that zoning, a total of

2f750 dwelling -units 'Sa»-toe bai l t within, said portion of the



^EXHIBIT T-2

property* Hills will build 201 of the total nuaber of units to

be" con«tract»d on said portion of the property as teasing

"to lower income households, pursuant to Mt.

XI. Such, housing for lower income "households ("lower income

-includes'.both "low" income' and "moderate" incoae touiXEg»'"ai

those terms are defined in

H.J. 15B C1983) at n. 8# p 221)

mceord with ^JiouBing plan,

below, At least 50% of euch koucing shall be constructed for

low income households.

2- The Township, including the Township Planning Board,

stipulates that Hills shall be entitled to construct" said 2,750 *

dwelling units within the Earitan Basin; provided that such

development is in accordance with the .20% limitation referred to

in paragraph 1 "hereof and other provisions of Bernards Township

Xamfl~Beveippmant Ordinance as auafinded; and, fur^kex provided

that site plan and subdivision standards as set 'forth in the

Berxxaxns Township Land Development Ordinance as amended and as

modified by this agreement are observed. Such construction

:bje -subject to phasing or other timing requirements
pmossi to he cfmdad as set forth in
^ ^ ^ d i Bexcept as provided in Ordinance #704 as^sewmbsft. p̂aidix B.

3. Hills shall not seek to obtain any additional density

nor seek the right to construct additional units on the

aforementioned approximately 501 acres within the Raritam

Watershed or any other property within such watershed now owned

-2-
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by it#" Bill* hereby agrees to limit its Raritan Basin "..

development to 2,75-0 units fexcept as providad for^ in paragraph

4 hereof) and will forego development O P other properties' that

it currently owns in the Raritan Watershed. The properties

located in the E&ritan Watershed Include the following iT*̂ ."/'*

173 Hills

In the event that Hills acquires apy other property in the

Raritan Watershed, west of Somerville R0&3, and north of*

Interstate 78, Hills agrees to <^t develop such property mm Mmm
-at cbisities

tai<ieiii#y ^ ^ ^ ^ ^ ^ ^ t - currently existing under the Bernards

Township Land De¥elopment Ordinance (1 unit per 3 acres).

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to rexpiXa^e and xestxict the

development of such -property as Iiaredbmto-Dve
4. Hills Bevelopmeitt will provide- 68 additional lower

income units "which, shall be constructed in the Bills property

located in ifae JBarijtaB Watershed. Such -additional lower income

units sto.II be constructed prior *to the completion of more than

ninety (90%) per cent of Hills total development (other than

tbese units) whicii includes 2750 units in the Rarit;an Basin and

273 units in the Passaic Basin- ,4£uch construction ^ t e ^ take

place durii\g a period commencing l̂ Si*'and ending 1994.*

•3-
•t- \.
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\ fifty (501) pmtomnt of such unit* chill torn constructed for

] income household*. "-/••?* •- «-• "V.""

•.•'•5i'"'-That portion of the Hills property located within the

Passaic Watershed stipulated to consist of approximately 545

'•"•"" acre* has b«en zoned as R-B uponjwhich the partl*s a£reV*that a

total of 273 dwelling unit* can be built, subject to "the

provision* of the B«r»«xto TownaMp

Hill, shall aot

Development Ordinance

densitj which will result in more -than 273 dwelling

6. Hills hereby stipulates that it will mot iteefc to obtain

any additional density nor seek the right'''to' construct

additional units on the aforementioned approximately-545 acres s

within the Passaic Watersited. Hills hereby agrees to limit its

Passaic Watershed development to 273 units U.MJO& ijjnfetJ (tyctrrtf™ ^ •

Hills agrees to provide deeds, assignment!, acknowledgments **

anfl other documents necessary to reguia.te and restrict the

development of such property as hereinabove provided.

Hills agrees to grant an easement to the Township or

shall effect^aaf area surrounding it,s

development for tfp<n spa^e area. Such area shall be

wide ani the apprpximate^ocation thereof is shown on Schedule A

attached hereto. Ho structure^er other cons-truction or

t shall take place on, over"*©^ under such o^n space

except as permitted by the Township. . L-\Vi)u"'- A- T ^ '.

- 4 - ' ' '
7. The Township of Bernards and the Bernards Township Sewerage Authority agree
to grant an expansion of the franchise area of EDC to serve the 273 residential
structures and the public school proposed to be constructed on land currently
owned by Hills, ali in the Passaic Basin portion of Hiiis current landhoidings.

This grant of franchise is specifically conditioned on the following:

a.. The franchise shall be carefully described by metes and bounds and :
shall-all be int«naJto property held by Hills. The franchise shall not extend to the .
.the rights- ©f~*aj_of public.roads external to the -Hills-current iandhoidings in the
Passaic Basin," specifically. Mount Prospect Road, Liberty 'Corner Road and

b. Any development undertaken by .'Hills within the. Passaic. Basin .shall _
Include a setback from the public roadways. In coniormance with the Land
Development Ordinance, which setback shall serve to buffer the development from
the public road.

c. EDC shall provide sewer service to the,Hills' Passaic Basin properties
through interceptor and trunk lines located internal to the Hills property and not
within the public rights of way of boundary roads, specifically Mount Prospect
Road, Liberty Corner Road and Somerville Road. If engineering considerations
require the placement of interceptor and trunk iines adjacent to boundary roads,
such trunk iines shall be placed In the buffer area owned by Hills. Such trunk iines
shall be separated from the edge of the public right-of-way of any boundary road
by no less than twenty (201) feet of land owned by Hills.
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shall »amit«xy sewers*or'

facilities be^jalaced or eonstruet«dkon]*'
>'pver crc.iinajir.siuch open

space area without/re'gard to whetner'^such open ipace is" used for

road, drainage or other purpose*,

and other .documents.., necessary^ to regulate _and restrict the

of jruch "open «pace '̂ axea/ as jhereinabove jproyided*;

Authority* terte' "to take whatever action is xcasoit^ly necessary

Corp.
\ ..

to extend the\±ranchise of the &vironae»tai
\ - •' r* , . •'

(hereinafter referred to "EDC*) a franchised public utility.e

licensefl by the Ne»xJersey Board of Public Utilities to that

portion of the Hills/Property which is located in the Passaic

Watershed and aaw whicnX^he 273 units "hereinabove referred to

will be constructed. Such\rancliise will only include that ares

upon wfaî K the uni-ts are to be\built and will be limited to the

following properties and structures:

Ca) 27i

(b) a pub

property now owned

between Hills i

resident units?

school building which may be erected on

ills on a site chosen by mutual agreeaeni

he Township -as iiereinafter provided;

&. The Township of Bernards and the Bernards Township Sewerage
-nHMM.HM^L«pec4JUcaily .retain authority for sewerage service in ail other areas of
the~3>wn5hip {otter'-than those'properties currently being « r v e d by EDC) and^there

-"c^ensioii of sewerage service or connection of any property outside of
system. ~ ;, •" _ * *- ----- • —-.._.._- -.:__.



T
So structure pr facility outside tfedfs property shall to*

• . - , ' * • • • ...-••«• 'w-•-_;..;. • - - : - . - *> . ' , • '

to. connect t o the IDC..wi*trigi^iyitts, .-.. ....._

9, E K agrees to .provide sewerage collection m.nd disposal

system tor the properties

'as herein.
{a) ( The Ji73 units referred to.therein will be so

designed and constructed, so as ."-to genaxi^te no »ore thi® 110,000

'pe§

standards.

ftSV-OA CUE r e n t d e s i g n

(b) The pablic school building which »ay be erected

will be allocated sewer capacity in an aaount not to exceed

25,000 gpd. Sacto, facility shall toe connected to the-EDC central

sewerage collection and treatment system described above. Such

capacity allocated bereunder for the school will not be

available until the EDC plant is expanded as contemplated and

described herein*/ The property -to be used as a school site

.shall be of sufficient size to meet state standards ̂ ailis

shall dead sacb site to the Township or as it directs. It is

expected that the proposed site shall be approximately 20

•acres. The mfgretprttr-of all £&eiii-ties to be constructed on the

property owned by Bills within the Passaic Watershed to be

served by the EDC expanded franchise will be designed so as to

not generate »ore than 135,000 gpd of sewerage' based on current

aesign standards, .." ,

The school site land transfer shall be governed by the following
considerations: • . . _ . . . . -

a* ^^i^1*^1*^ TCtairi owernshlp of .the land yntil sudi time~as the Bernards
,Jownship School Board I "Board") completes all. necessary State, plan,

iYcfie^-aiitf'1ia'S**alJocated"safflcIent "funds*"to" commence construction of
theJbuiiding. Thereafter, Hills shall convey the site to the Board on Its

' request*. "
b. If the Board elects not to construct a public school building on that site
or fails to complete the plan reviews and appropriate the funds as set
forth above by 3uiy i» 1990, Hills' obligation to provide the site is
extinguished, ' •"

c. The property shall be reserved for use as a pubic educational facility
and ownership and use of such property shall automatically revert to Hills
if the facility is ever used for any other purpose other than public
education.
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£)L\ 4

",*••.-• CiJ The school sit* shall be selected within ̂^

yesxs froa "the date hereof, 'I*.** ...

Cii) in the event that the site shall not be

used for © school site it shall be u#ed for peraanent open

•paeet park #-,'r«cr«at ion or other public purpose. The property

shall not b« used for residential or coaaerciai purposes and

shall contain, no itructuiei othez than those uned for the

"ptio3©««»* and usei accessory thereto. \.JT~Z

(iii) The allocation of sewer capacity set forth

herein sh&I'i be held available for the proposed site until

j at Which time such capacity is subject to

being reallocatedN^In no event, however, shall such' capacity be

used to create additional development. C-K(lYt>'C \y-'-

<̂ tĉ '̂  The Township of Bernards Sewerage Authority

agrees to approve and consent to EDC's service, if such action

is necessary to meet NJDEP requirements. A proposed franchise

expansion resolution is set forth as hpp&ndix ^0___«_,*

U.

The, Bernards Township Sewerage Authority will

cooperate with EDC by reviewing designs for pumps, force mains,

collectors, anfl other structures designed.to serve the

structures, dwellings, and facilities referenced, above. it is

specifically stipulated that physical facilities designed, to

service Hills properties in the Passaic Watershed portion of the

Township will be sized &n& located an such & manner as

preeitide—expansion -of the-system-in--the-Passage—Basin

HIEs has allocated 25,000 gpd of capacity which It holds under agreement
from EDC to serve the school site.Ihe allocation of sewer capacity for the school
site set forth herein shall be held available for the proposed site until 3uiy i, 1990,
after which such allocation of capacity shall revert to the management and
control of. Hiiis; provided, however, if the Board has begun the process of
cansmieting such school, the capacity shall be reserved lor the Board until 1995 f or

-until-the-date oi completion of the school, whichever comes first. At such time as
the school is ready "to- be sewered, the Board shall enter into an Agreement with

• ._r^1T,'Jfr.sucb "capacity"does revert to HiJJs, It shall not be used to serve
additional development within the Passaic Basin portion -of Bernards Township
without the express approval of the Bernards Township Committee and the
Bernards Township Sewerage Authority.
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that necessary t,o'•••rve the properties refertnctd above.

agrees that it trill" provide reasonable funds to the Townaliip to:

an engineering review fee, provided, however, that such BUMS

shall not exceed T«R Thousand (ilD#QQD) dollars,

7'^"^ LsflfĴ fiottri that and ing "the above Bernards Township and*,̂

Bernards Township Sewerage Authority will not assume any

responsibility'.^or the correct design# construction^ or use of.,'

liability for incorrect design, construction or use of the

facilities. Hills and EDC agree to accept liability and hold

Bernards Township and Bernards Township Sewerage Authority

harmless froi'all actions, suits, administrative proceedings or

otherwise which -arise out of the design, construction or use of

these facilities including any violation of EDC's discharge

permit or permits.

10. The Township FtipuXates that upon notification by Hill

that all agreements with EDC have been executed, and that EDC

lias commenced construction of appropriate sewerage works -to

serve the Passaic Basin, the Township will enter into an

agreement wrth Hills and with EDC as follows:

(a)/\ EDC. will construct, on a site satisfactory to t)

Township and the New Jersey Department of Environmental

Protection (EJDEP), sewage conveyance pipes and a holding tank

or tanks to hold effluent from houses constructed during -the

period during which the permanent connections with the EDC pla:

\.:
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are being built; .the Township and Authority agr*« -to approve

consent toAEDC construction, mairttenanc* mnd operation of these
•- •- • v- •••- • -v^-s-^iSwt -• -."

temporary sewerage facilities as long ma the iaie are in

accordance with any approvals required by any agency having

jurisdiction,. The Township and Authority*will'noC'assume any

costs associ»tei with construction, operation or maintenance of
these ten^rary facilities, it is the responsibility of Hills

^"-or EDC^to jet", necessary approvals ̂

or agency liavipg jurisdiction for the" temporary £

and Sewerage Authority agree to take such actions as

are reasonably necessary to a'ssist Hills and EDC in getting

approvals for such temporary sewerage facilities. EDC and Hills

agree to hold Township and Authority "harmless from any actions,

suits., administrative proceedings or otherwise which arise from

such temporary facilities;

(to) The grant of the franchise to EDC to Bexve the

Hills property in the Passaic Watershed notwithstanding, the

Bernards Township Board of Health will have jurisdiction to

inspect such "holding tank or" tanks and sewage facilities during

such -temporary holding period., amd to regulate the use thereof

pursuant to the law so made and provided;

(c) Hills# upon submission to the Township of

satisfactory evidence that it lias met all relevant subdivision,

site plan. Board of Health, Department of Environmental.

Protection and construction .code requirements, shall be

f . ""*"**"' Y" ^ J j A
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authorised to obtain building permits (and subsequently, ', •.

certificates of occupancy) for_houees and other facilities:", v;^.

within the Pass&ic Watershed?

(d) Such use of a holding tank and sewage aanageient

program shall be discontinued upon the co«pletion_ of all_...-rj.-?ci;̂-"'

construction, inspectioiiB and acceptance of the expansion^ of the

EDC facilities required to service the Passaic Waterskad •_.,.

properties and all facilltdTeŝ iaJMkndoned or" r^celvaaiiit^Vv^'^&v

necessary, shall be done so in accordance with applicable

regulations of any body or agency having jurisdiction thereof.

11. The Township stipulates that it shall support the

proposed expansion of the EDC plant, located in Bedminster

Township, New Jersey, from its present 850,000 gpd capacity to

1.75 million gpd capacity. Such an application is currently

pending before the New Jersey Department of Environmental

Projection. The expansion is necessary "to provide sewage

service for "housing units to be ̂ buiit as a result of

settlements In Bexnmxds Township and Bedminster

Townshipf including the housing proposed to be constructed in

the PassB.ic Matershed.

The Township shall take all reasonably necessary actions to

support modifications of plans or requirements established by

the Sew Jersey Department, of Environmental Protection, the
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United States Environmental' Protection Agency, or the County of

Somerset* " ,^mmo^m^^^r-Mcmmw^rY~^o~mmi

•ft

12.2. V Ths parties Imrato.. «tipulat«.that? Bills will

.in

$3,240,000.3s its contribution to the T̂ownship for the

con»traeti«^

reasonable and necessary street and drainage improveaents which

are necessitated or required by construction of the,' Hills

develop»«nt'" referred to herein and covers ail'Hills' liability

for off-tract improvements to be required by the Township

without regard to whether such off-tract improvements are to

or Somerset County facilities'.-"3"'1-''' '•*-'''•'./ /'•̂••'- '--̂  O^AO,a;.

The aforementioned $3*240,000 is based.OP the'following dl"

parameters:

(B) Hills will construct mo more •than.2,818 units of

housing in the Raritaa Watershed;

(b) Hills will construct no more than 273 units of

housing in "the Passaic Mater sited,-;

(c) Hills will construct no more than 50,000 square

feet of retail commercial or office space."—x

Any additional retail or commercial space, approved by the

Township* if any, shall be subject to additional contributions

for off-site improvements, which shall also reflect a credit

. (d) The "Township will supply documentation as to:

i r«cessity for the construction of the partlcyiar road or section
of road' for' which Hills contribution Is required,* including an

how development of Hills property requires, sych road

ii. Whether contributions from other developers are also allocated to
the particular road or section of road; and if so, the percentage of
Hills contribution in terms of the total construction cost.



given for internalizatXon ©£ traffic within Rills' propertin*,

&i set forth in ths Meaorandua of Understanding, dated

Ĵ Ĵ ,̂ ^ concerning -the off-tract inprovements. That

Memorandum of Understanding, incuding the timing of the
---..«»— . v, -ivi^it&sf^p^.»«c™ --»-. , - • •

construction of off-tract i»provamsnts, is attached hereto as

# attsched hereto and made a part hereof as if set

^ > ^ '̂  ~ ~ ̂ ^ '^' ̂  •

«-.Rills iip of Bcrnarda stipulata azid .agree

that the Bernard* "townaiiip 'lAiid I>eve2 opmemt Ordinance as

by Ordinance 1704 and as further attendeea as Bet forth 19Q lrv
tit & (xxv*. Ei ov'-j'^ A i. >. fr.fc

4 f a i f c -matter shall control the

developaent of the Hills properties.

14. The parties stipulate that the Concept Plan Map

attached hereto as Appendix mJ^mmmmmmmm anfi made a part hereof as set

forth herein will serve as a general guide to the development

within properties wkich it owns iti the Township. Hills shall

provide engineering details, as quickly as possible, for the

planned Development of Schiey Mountain Road and Allan Road. The

Townstalp shall implement 8. timely review and approval process of

. saifl romd plans, specifically with r-egard to 'that portion of

Schley Mountain Road which begins in Bedminster Township and

provides access to Block 59, Lots 1.01 and 1.02 as shown on the

Tax Maps of Bedminster Township.

15. The parties stipulate that the Concept Plan provides an

overall genera.1 guide to the development of Hills property and

-12-
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BiilipM*ii b« permitted to build in accordance with the
*̂ iSSSE?"'"" • •••'•'":

g«nex£p£si»d layout, with'regard to nmb«r of buildings,

generalised location of road»» density ranges, and other

particulars noted on the nap. Bills shall submit detailed

pr*il«ivuury and final applications for e&ch subdivision and site
plauxTier the Planning Board's review, as provided by ordinance

stipuiji^r'that Hills shall draft, and the.y.

shall xeview and approve ( a plan fox the cortBtruetion

&nd operation of lower incoae houciftg to be built by Hills, The

parties stipulate that no fiecision lias been reached* at this

time as to whether such housing shall be for sale, rental

bousing, or a combination of the two forms of ownership and

--"-Iff. The development of the Hills property shall not be

affected toy any municipal action arising oat of any State,

County jadf municipally imposed moratorium or phasing schedule,

•except to that portion of "the development which relates to the

68 additional units which «*«—fe© be phasea xn during the period

of 1991 to 1994, as hereinabove described.

-iC, This agreement and any terms hereof may be modified toy

-the parties hereto by a written agreement. Any such

modification shall not result in the Township toeing unable "to

-13-
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include revised standards for subdivisions, substantially in accord with the language
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provide for & realistic opportunity for the construction of

lower income touslng as provided in the Judgnent in this matter

—14— - . ?



mx



"""XT"-*

MOT Tin town 9 l w r

-813
for

07960

HILLS DEVE.OPMEET

fe.";' -Plaintiff.

• - V B -

2 SUPERIOR -CO0RT OF
: : ~ *•"'- IAH DIVIS

s,..*-.. SOMERSET/OCEAHz.
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T^HSHIP OF BEBHABBS i n the :
CDOIHY OF SOMERSET/ a m u n i c i p a l
c o r p o r a t i o n of t h e S t a t e of New ;
J e r s e y , Tffi TOWNSHIP COMMITTEE OF
TIffi T^THSHIP -OF BEKHAKD8, ^ffi :
PIA^ttKG BOAKD OF THE TOWNSHIP OF
BE1HABDS and the SEWERAGE AUTHORITY:
OF THE TOWKSHIP OF

Civil Action

ORDER OF JUDGMEHT

Defenf iants .

Tais matter liaving ^een opened to the Court on application

-all the paxtdes hereto, Bud Brcner, WnllBxrk & Eill (Henxy A.

Hill, Esq.) appearing on behalf of plaint iffs; Farrell , Curtis,

Carlin & Davidson fJames E. Davidson, Esq.) appearing on behalf

of defendants, the Townstiip of Bernards in the Countj of

Somerset,, the Township Committee of "the Township of Bernards,

and the Sewerage Authority of the TTownsliip'.of "BernaxcLsT



*V* _»*-»""•,..

Rarty#. Cooper t Schatil 4 Carrx? IArthur

appearing on behalf ©£ AelBZidant^ the &'Board'of

Township of BernarAs," for entry of a Judgment concluding*'t:)iis*

action; . _

-̂:-:̂: And-±!he ^ a r t having c0m»Ioer«a H » pl«aftiBf» in

* matter # the report of the Master appointed'in" this matter r"

1 , • George Baymond, and*.ithe;iAnd ̂ Develppnent^Ordinance of "
..-•*r .-^..v " l«'.»^£ft*JwC3Naf*'

development Ordiiiance" of the""'Toifnsiilp of Bernards;1 -and a^xepdr^S**'

of Harvey Moskowitz, Planner - ior the TTokmship^ofj.^ernardsT *- *•?*"-"

And, the Township""of Bernards having" developed^ a prqpo*sed'-" "*:L*

strategy, ifiduding the enactment of Ordinance 704f proposed

amendments to Ordinance 704 anfl other municipal actions, for

fully complying with its obligation to provide a realistic

opportunity for the provision of i-ts fair sliare of low and

moderate income housing., as that term is used in Soutber_n__

B£rl^^ 92 K.J.

158 (1983) (wMt. l*anr«l IX*), liereinafter reierxed to as the

"compliance package*1;

Ynis Court having reviewed tine Townsliip of Bernard's

compliance package at a liearing held on m^mmmmmm_m^^ 19B5

and having conducted other proceedings In connection with this

action, and the Court having beard and considered the arguments

of counsel; ^_"7



thm Court having

on» of law:

on tbe above

the following finding*

"*1^ For tihe period ending 1991 the Town*hip*"of Bernards' Ie

required to provide a realistic opportunity for the provision of

1066av units -of/;low',wia iH»g7 Whi ch " imaibeV''^'' Gx">"

Townsliip' of Bernards'" °sheill constitute the *"* fair "share*'of

^^r for provision of

15B (1983)

2. As part of Ordinance-4704 the\ allowable fienfiity of the

lands owned by plaintiff Hills'"waE"'increased to provide 2750

units to be constructed in the R-B zone. The sole purpose and

intent of that increase In density was to enable Hills, pursuant

to the 20% set aside mandated in Ordinance #704, to construct

550 units of low and moderate income liousing.

3* Attached hereto as "Exbobi-t B is a memorandum of

agreement between the parties which recites in detail the

understanding of the parties as it relates 'to the development of

plaintiff4s property which the parties intenfi to implement as

•part ©•£ -and as -consitiera-tion -of -the settlement of t-hi-s action.

4. The defendant Township has indicated its agreement to

certain amendments to Ordinance #704 which amendments include a

provision for 68 additional units to be located in the 1-8

(PRD-4) zone, such anit£ -to Ibef phased in and_ constructed during

*^*7^



package including thrdlnance #704, BI BO^*:

•^clfled In this

satisfaction]

housing; i^SS

amei^«fl» "and with'the* Norther provision* '

•the Tomemp i

as amended

toy Drdinanc^^TDft &nfi. A»"*^o1^e"fciiirt.*her amended as herein =.™*-

provifiefl provides a rea l i s t i c opportunity ±or t*he provlBion of ~ »

Bernards Township *s fair share of lower "Income liouslng, pursuant

to the requirements set forth in

JK^A^^^ 92 N.J. 15B (X9E3).

2. T^e determinm^ion of compliance set forth lierein i s

conditioned on "the followings

'(sL}~:i-'YhB defendants shall modify the Bernards Townsliip

I*anfl Development- Ordinance in the manner set forth on Exhibit A

attached feer-eto, includin-g -specifically tiie following -pxm^xs±oxisz

(1) An increase in density in that portion of

the Hills property located In the Sari-tan Basin to provide 68

additional units of housing, 50% of which shal l "he low Income

lioasi^g januijSQl of icbacli jibaXL be moderate" income lions Ing. The

construction of snefa lions ing shall ^e phased In so that such



be pzow

cifioaUy prov

ng t he p e r i o d >99jL^through JL994 as

n t he »«Morai%du« of ag reemen tT .

• t h e r e t o as E x h i b i t B l i e reo f . '"' ' • • - • - - - * • i - - - r -

(2) Planning^Board a p p l i c a t i o n fee for t h o s e

zone r̂fHicM" areTjLow ^or jto^eraTte'

waived, '" '

i^S^' (3)...
— T r 3 3 * * - ^ ^ « ^ . * v ^ -

i»dinBTxeffl^^acre3Sff^«p

Wssure/that such nonsing shall remain low aM'iioderate income'

a period of ": years _ from the date "hereof.

(4} A provision that will*insure that

development applications for developments which include low and

moderate income housing unxts should be completed and action

taken within a 55-day period commencing on the date of

submission of. a complete application, or within such further

time as may be consented to toy the developer.

(b) The parties shall implement the memorandum of

agreement -attached hereto as Exhibit B. . . :-*;-- : •

ORDEEED that this action s"hall dismissed

with prejudice and without costs; "and -that the

Townskip of Bernards, shall be entitled to repose from further

litigation relating to i t s obligation to provide housing for low

and moderate income families under ^^_^^^£,i»^i o x otherwise,

the. lie termination r of .Bernards Townsliip's fair share, and the

judgment of i t s compliance with i t s M^̂ L&Ĵ Eesl̂ XI. obligation*"



judgment.

pondition»

affect* .despite .clipped, circumstances!" for,,' a.perlo^jD^ .

^t"he""pef iod>'to begfn^on tW*"date "of "«ntry*:of S K I 1 ^ ^ 3 ? ?

4, -••^^•"A^i^i

' " " - T ^ ' • "~w"" -
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IXHIBIT V

COHPOHA1|(JN

***MEMORANDUM***

To: John Kerwin
Henry H i l l
Thomas H a l l
Pegi Schnugg

From: Ken Mizerny

Da te : October 1 5 , 1984

Re: Ordinance 7 0 4 , Bernards Tovnsh ip
P r o j e c t No. 840200

I have reviewed the above capt ioned ordinance and have the following
comments.

1. Section 1106, Schedule of Area, Bulk and Yard Requirements.

My main o b j e c t i o n here i s the establishment of a maximum building
coverage requirement for a l l un i t types. Spec i f i ca l ly , ! have a
problem with the 20% standard for one and two family dwellings and 35%
for m u l t i f a m i l y . The twenty percent for the single family will
p roh ib i t the H i l l s from developing the small lot product they are
thinking about u s i n g . The 35% in the multifamily is very mariginal
assuming a Vi l l age Green type product at 20-25 units per acre net
d e n s i t y . If I r e c a l l cor rec t ly , the original 1981 settlement with
Bernards excluded any type of bui lding coverage requirement. We
should s t i ck to th i s . There is really no rational basis for having a
bui ld ing coverage requirement because stormwater runoff is computed
using t o t a l impervious cover , not j u s t bu i ld ing cover. Total
impervious cover is a function of gross density, which in this case is
e s t a b l i s h e d at 5.5 d u / a c . The only th ing a b u i l d i n g coverage
requirement does when coupled with other reasonable bulk standards is
to place a back door limit on achievable net densities. In effect, i t
undermines the integrity of other bulk standards.

A d d i t i o n a l l y , I would l i k e to see the front yard requirement of 25
feet reduced to 20 feet with the option in certain instances for a
further reduction to 10 feet. This would enable us to use some of the
site planning techniques we employed in Knollcrest.

Andrew T. Sullivan, AIA, AICP
Peter F. Arfaa, FAIA
Robert R. Heuser

Architecture, Planning, Landscape Architecture, Environmental Studies
2314 Market Street, Philadelphia, Pennsylvania 19103 (215) 567-7300
Offices in Philadelphia, Princeton and Ft. Lauderdale



EXHIBIT V

***MEMORANDUM***
Ordinance 704, Bernards Township
October 1 5 , 1964
Page 2

2 . Sec t ion 1107, Bu i ld ing S e p a r a t i o n Requirements

I would recommend the fo l lowing changes :

a . R e d u c e t h e f r o n t to f ron t window wa l l t o window wal l s e p a r a t i o n
from 75 to 60 f e e t .

b . Reduce the 25 foot requ i rement between any building face to
R.O.W. to 20 feet with the abi l i ty to reduce further to 10 feet.

c. A new ca tegory should be added which allows that any building
face with a t t a c h e d garages be permitted to be 5 feet from the
edge of a ca r tway . This i s the same as we have been doing in
Fieldstone and Crestraont.

3. Section 1110F, Phasing for Lower Income Units

This should be modified to bring i t in line with the requirement for
Bedminster Township.

4. Section 1111, Common Open Space

Twenty percent common open space is required for a l l but single family
detached h o u s i n g . While this could work to our advantage since the
H i l l s contemplates mostly single family, I think this provision could
cause some c o n t e n t i o n during s i te plan and subdivision review. I'm
sure the town i s going to want to see more open space than the Hills
is ob l iged to p r o v i d e . I t h ink i t would be better to set out the
s tandard for the whole project at the outset and avoid the inevitable
controversy l a t e r .

5 . Section 1112D, Streets

This provis ion requires that a l l s treets provide a 40-50 foot minimum
R.O.W. There i s no r e l i e f for p r i v a t e s t r e e t s . This could be
p a r t i c u l a r l y problematic in a townhouse product similar to Stone Run
and Knollcrest.

6. In a d d i t i o n to the o rd inance p r o v i s i o n s above I would offer the
following comments:

a. Unit Count: The ordinance puts a cap on the number of units in
the R a r i t a n Basin at 2,750 u n i t s ; assuming 501 acres in the
R a r i t a n at 5.5 d u / a c . , the cap f a l l s s h o r t by 5 .5 un i t s .
A d d i t i o n a l l y , we can't get credit for that portion of the Water
Tank s i te which fal ls in Bernards Township.



EXHIBIT V

***MEMORANDUW***
Ordinance 704, Bernards Township
October 15 , 1984
Page 3

b . They d i d n o t g i v e us a n y r e l i e f from the e x t e n s i v e submiss ion
r e q u i r e m e n t s f o r C o n c e p t , P r e l i m i n a r y and F i n a l a p p r o v a l s .
A d d i t i o n a l l y , t h e r e i s no a c c e l e r a t e d a p p r o v a l p r o c e s s for
developments c o n t a i n i n g lower income h o u s i n g .

c . There i s no waiver of fees for lower income h o u s i n g .

d. T h e r e h a s b e e n no a d j u s t m e n t t o t h e O f f - T r a c t Improvement
Ordinance. With the new density we would be more than doubling
our contribution.

e. The design standards for the commercial s t i l l have some strange
requirements concerning number and sizes of buildings. We should
ask that these be revised.

f. We should clarify, perhaps in letter agreement, that the Hills is
no longer obliged to provide a school site or a 100 acre park.

g. The o r i g i n a l consent judgement should be reviewed to identify
those cost generative design standards which were excluded in the
Judgement bu t , nevertheless, found their way into the Bernards
Ordinance. These should be removed from the ordinance, at least
for developments with lower income housing.

Kenneth J. Mizerny
Associate/Project Manager

KJM/cr
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£EXHIBIT W 1954

A PROFESSIONAL CORPORATION

* * * MEMORANDUM***

TO:

FROM:

DATE:

RE:

1106

John Kerwin
Henry Hill
Tom Hall

Ken

November 28, 1984

Updated Review of Bernards Tov.Tiship Ordinance 704.
Project #8402

Revise Schedule of Area, Bulk and Yard Requirements

1. Eliminate maximum building coverage for all unit types.

2. Add new category, Patio Homes with the following
requirements:

a. Minimum lot area:

b. Minimum lot width:.

c. Minimum frontage:

d. Minimum frontyard:

e. Minimum sideyard:

f. Minimum rearyard:

3200 s q . f t .

40 f t .

20 f t .

20 f t . ( f rom curbl ine)

0 f t . / l O f t . (one/both)

5 f t . w h e n a d j a c e n t t o open
s p a c e ; 1 5 f t . w h e n
a d j o i n i n g r e a r of another
l o t .

g. Maximum bldg. height: 35 ft.

3. Modify Dwelling, One-family:

a. Add, minimum frontage: 25 ft.

b. Minimum frontyard: 20 ft. (from curbline)

Andrew T. Sullivan, AIA, AICP
Peter F. Arfaa, FAIA
Robert R. Heuser

Architecture. Planning, Landscape Architecture, Environmental Studies
2314 Market Street. Philadelphia, Pennsylvania 19103 (215) 567-7300
Offices in Philadelphia. Princeton and Ft, Lauderdale



EXHIBIT W

Updated Review of Bernard Township Ordinance 704
November 28, 1984
Page Two

1107

1109

1111

1112D3

4. Modify frontyard requirement for all unit types to: 20 ft.
from curbline.

Revise Distance Between Buildings

1. Window wall to windows wall front to f ront : 50 feet

2. Any bui lding face to r ight of way: 12 feet

3 . Add new c a t e g o r y . Any bui lding face wi th garage to common
parking area : 5 f e e t .

R e v i s e Minimum F l o o r Area fo r D w e l l i n g U n i t s by a d d i n g ;
Efficiency: 400 square f ee t .

R e v i s e Common Open Space Requirements as follows: An amount
of l a n d e q u a l t o a minimum of twenty (20) percent of the land
a r e a of any development other than s ingle or two-family housing
and which may include environmentally r e s t r i c t i v e land, shal l be
d e s i g n a t e d for conservat ion, open space, recrea t ion and/or other
comnon open space.

R.O.W. and Cartway Widths

R e v i s e car tway width for local s t r e e t with no one s t r e e t parking
from 24 to 20 f e e t .

KJVL/yr



E X H I B I T W

A PROFESSIONAL CORPORATION!

***MEJVDRANDUAr **

TO:

FROM:

DATE:

RE:

John Kerwin
Henry H i l l
Tom H a l l

Ken M i z e r n y ^ ^ ^

November 2 8 , 1984

H i l l s , P r o j e c t No. 8402

I reconmend that the following elements be incorporated into the submission
requirements for Concept Plan approval for the Hills property in Bernards
Township. I anticipate that the Concept Plan will be approvaed as part of
the Settlement Agreement between the Township and The Hills.

1. Development Plan

This plan should indicate the location and area of the major land use
elements including; residential, conmercial, common open space and
major roads. The total number of dwelling units by zoning district,
the total number of lower income housing units and the total square
footage of commercial should also be shown on the plan.

2. Circulation Plan

This p lan should show the location of the major collector roadways
p r o v i d i n g c i r c u l a t i o n through out the s i t e and access points to the
s i t e . The p lan should a l s o inctfcde typical roadway cross-sect ions
indicating R.O.W. and cartway widths"

3 . Ut i l i t i es Plan

This p lan should show how the development will be serviced by sewer
and w a t e r . The p lan should include the location of the major sewer
c o l l e c t i o n system and_ the water distribution system. The general
location of any pump stations or water tanks should also be indicated.

4 . Drainage Plan 7

This p lan should show the s i z e and l o c a t i o n of d e t e n t i o n (or
retention) f a c i l i t i e s , drainage patterns and major stream crossings.

Andrew T. Sullivan, AIA, AICP
Peter F. Arfaa, FAIA
Robert R. Heuser

Architecture, Planning. Landscape Architecture, Environmental Studies
2314 Market Street, Philadelphia, Pennsylvania 19103 (215) 567-7300
Offices in Philadelphia, Princeton and Ft. Lauderdale



EXHIBIT W

* * *MEVORANDUM* * *
Concept P l an Submiss ion
November 2 8 , 1984
Page Two

A f u l l E n v i r o n m e n t a l Impac t S t a t e m e n t or Project Report should not be
r e q u i r e d as p a r t of the Concept Plan Submission. Since the zoning is in
p l a c e , a ful l Environmental Impact Statement, as cur rent ly required in the
o r d i n a n c e , s h o u l d no t be n e c e s s a r y s i n c e i t would infact j u s t i f y the
e x i s t i n g z o n i n g . The Hi l l s would be w i l l i ng to develop a best managennent
p r a c t i c e s p r o c e d u r e for c o n s t r u c t i o n and an on-going maintenance which
would address environmental concerns in a more p rac t i ca l and useful way.

The approved Concept Plan should be vested for a minimum of ten (10) y e a r s .
A d d i t i o n a l l y , upon approval of the Concept Plan the Applicant should have
t h e r i g h t to construct the major in f ra s t ruc tu re including roads, u t i l i t i e s
and d r a i n a g e s y s t e m s by submitting completed engineering drawings of the
improvemen t s t o t h e Townsh ip Engineer and obtaining his approval . The
c o n s t r u c t i o n of t h e s e major improvements should not be the subject of a
formal s i t e p l a n appl ica t ion and approval . This in no way a l l e v i a t e s the
a p p l i c a n t of t h e r e spons ib i l i t y of obtaining s i t e plan and/or subdivision
approval for the proposed buildings and the i r appert inant i n f r a s t r u c t u r e .

KJM/yr
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E X H I B I T X

LYNCH, CARMODY, GIULIANO & KAROU P.A.
CONSULTING ENGINEERS • LAND PLANNERS • SURVEYORS • LANDSCAPE. ARCHJTt:

March 4 , 1985

Registered Proiessionc Sicf"

Thomas F. Lynch
Cornelius P. Carmody (1970-1984;
Michael j . Giuhanc. Ji.
John D. Karoi
Donald M. Abbott
Bnan S. Fiannery
Thomas R. Hansen
R. Niels Sperling
William Voeltz
Lee Webb

Brenner, Wallach § Hill
2-4 Chambers Street
Princeton, NJ 08540

Attention: Tom Hall

Re: THE HILLS - Planned Development
85-0386-1

Dear Mr. Hall:

As per my discussion with Mr. Ken Mizerny, attached you will
find a Memo addressing the cost generative provisions of the
Bernards Township Development Regulations (Articles 500 and 600).

If we can be of further assistance in this matter, please
do not hesitate to contact this office.

Very truly yours,

LYNCH, CARMODY, GIULIANO K A R O L , P . A

,11

Macnael J.; Giuiiano, Jr-
For the F i\r m / \

MJG/bb
Attachment
cc: Ken Mizerny, P.P.



E X H I B I T X

LYNCH, CARMODY, GIULIANO & KAROL, P.A.
CONSULTING ENGINEERS • LAND PLANNERS • SURVEYORS • LANDSCAPE ARCH!TEC1

Registered Proiessionc'. Stcf-.

Thomas F. Lyncr.
Corneiius P Carmody (1970-1984
M;chael J. Giuiiano. Jr.
John D. Karo!
Donald M. Abbott
Brian S. Flannery
Thomas R. Hansen
R. Niels Sperling
William Voeltz
Lee Webb

M E M 0

TO: THOMAS HALL, ESQ. DATE: FEBRUARY 27, 198 5

FROM: MICHAEL J. GIULIANO, JR., P.E. RE: THE HILLS - BERNARDS TWP

ASSESSMENT OF COST GENERATIVE PARAMETERS WITHIN THE BERNARDS TOWNSHIP
ORDLHANCES ENTITLED: 'ARTICLE 500 - DEVELOPMENT REGULATIONS" AND
ARTICLE 600 - DESIGN STANDARDS"

509.B.2 Public Streets -- This section requires that arterial

streets have a right-of-way width o£ 60 feet and that

all other streets have a right-of-way width of 50 feet.

These right-of-way widths may be excessive depending upon

the width of the pavement which they will encompass. The

right-of-way widths should be a function of the requirement

for sidewalk, i.e., one side of street or both, pavement

width, and housing type. Sixty feet and 50 feet

represent, in our opinion, maximum widths which should not

be applied to all developments.

510.A.2B Parking § Loading, Location of Spaces,/Residential Zones --

This section states that no more than one required parking

space for single family detached dwelling units on lots

of 30,000 s.f. or more shall be located in a front yard

area. This is unreasonable since the minimum front yard

is 50 feet in the appropriate zones and includes more than



EXHIBIT X

MEMO February 27, 198 5
Re: The Hills - Bernards Twp. Page :

one space by virtue of the length of the driveway.

Again, in paragraph - within the PRJ) for multi- family

development, only one space may be located in a paved

driveway to the garage. However, depending upon the

length of the driveway, there may be more than one

space available and this should be allowed in the

calculation of off-street parking spaces.

511.A.7.C Drainage/Design Storms -- This section mandates that

a 25 year storm be utilized to size all pipe lines and

other components of the infrastructure. A 10 year

frequency storm is adequate for this purpose, which will

result in smaller and less costly pipelines and other infra

structure components.

513.C.I. Water Supply and Fire Protection -- This, section states

that fire hydrants should be located as approved by the

Chief of The Basking Ridge or Liberty Corners Fire Depart-

ments. This criteria is too discretionary and may be cost

generative if an unreasonable approach is taken by the

fire department staff. A more conventional way to space

fire hydrants is based upon a dimensional criteria, such

as, a proximal area of 500 feet.

Lynch, Carmody. Giuliano &: Karo!. P.A.
CO\'SULT1\G FS'GISr.F.RS •



EXHIBIT X

MEMO February 27, 19 8 5
Re: The Hills - Bernards Twp. Page 5

514.A.I. Utilities/Utilities to be Provided -- This section

mandates that all developments be serviced by gas service.

This may be cost generative depending upon the type of

housing, as well as the proposed heating units and appli-

ances most available to the developer. The type of fuel

specified should be directed by tiie market at

the time of construction. This section also requires

that cable T.V. be provided and, again, this may be cost

generative and should not be mandated.

514.B.I. Utilities/Location -- This section mandates that all

proposed utilities be below ground. This may be cost

generative and above ground utilities should be allowed.

516.B. Screening and Buffering/Buffers -- This section requires

that any development proposed pursuant to PRD criteria

is required to provide a 25 feet continuous screen, landscaped

buffer when abutting residential zones. It is unnecessary

to buffer a residential development from a residential zone.

604.D. Development Standards/Transition Areas -- This section

requires that any proposed lot which is adjacent to or in

a defined proximity of an existing developed lot, must pro-

vide for additional area and, possibly, a landscaped

buffer. This seems contrary to the zone of the proposed

lot and may be cost generative depending upon the Beard

requirements.

Lynch. Carmody. Giuliano & Karoi. P.A.
CONSULTING ENGINEERS • LAND PLANNERS • SURVEYORS • LANDsCAP: A^r^an-rjs



EXHIBIT X

MEMO February 27, 1985
Re: The Hills - Bernards TVp. Pane 4

605.B.1 Development Standards-PRD/Buffer Areas -- This section

requires single-family lots within a PRD to provide sub-

stantial buffers when they shall be constructed adjacent

to existing single-family residential lot. Again, this

is a hardship upon the proposed development and unreason-

able and cost generative to buffer a residential development

from existing residential development.

605.B.2 Development Standards-PRD/Buffer Areas -- This section

requires that no public right-of-way or roadway be located

within 50 feet of an existing off-tract residential pro-

perty line or from within 150 feet of a zone boundary

except if the Board determines the roadway shall be used

for future development purposes. This may be cost generative

depending upon the burden placed upon the property to effect

a reasonable lot yield.

607.C. Design of Streets/Pavement Materials -- This section

requires the base course of 5 inches placed upon 4 inches

of sub-base with a finished course of Ik. inches. This nay

be excessive since pavement thickness is the function

of the type of soil underlying the base course and, in many

cases, a base course of only 2 or 3 inches is satisfactory,

possibly even less on minor streets* Pavement thickness

should be a function of field testing of the roadway sub-

grade .

Lynch. Carmody. Giuliano &: Karo!. P.A.
COS'SULTIXG r\Gi\'EF.RS • L.A\i) Pt.A\'\'!-:RS • SiJRV!'\'()Rs • :A\!)SCAP: AR



EXHIBIT X

MEMO February 27, 1985
Re: The Hills - Bernards Twp. Page 5

607.G. Design of Streets/Grades -- This section promulgates the

maximum road grade for a local street as 8 percent where

10 percent as a reasonable maximum. This may be cost

generative since more earthmoving may be required if

steeper grades are necessary to complete the development.

607.1. Design of Street/Non-Curbed Roads -- This section requires

that road side swales be designed to carry 25 year frequency

storms where a 10 year frequency storm is reasonable for

adequate public safety. A 25 year storm may cause larger

swales, larger right-of-way wridths and more earth grading,

which are all cost generative.

608.C. Design of Intersections/Separation — This section requires

excessive separation between existing and proposed inter-

sections which may be cumbersome and cause hardship in

effecting a reasonable subdivision design.

610.A. Parking,Loading and Access/Sizes of Parking Spaces

This section requires that all spaces be either 10'x20'or

9'x201 while accepted design practice is currently 9'xl8T.

610.C.2 Parking, Loading and Access/Standards for Parking Loading

and Access -- This section requires that all off-street

parking be paved with a minimum 1% inches of FABC' top

course upon a minimum of 5h inches of stabilized

base and minimum of 4 inches of compacted sub-base. Again,

Lynch, Carmody. Giuliano &. Karo!. P.A.
COSSULT1\'C F.SGISF.FRS • LASD PLASM-RS • S'JRVFYOHS • '..A \7\sc V,:"
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MEMO February 27, 1985
Re: The Hills - Bernards Twp. Page o

pavement thickness should be a function of field testing

with a minimum specification 2 inches of FABC placed on

6 inches of compacted Type 5A Road Gravel. This section

also states that no more than one required parking

space may be located in a driveway to a garage.

This is unreasonable in light of the fact that many

multi-family type driveways are very long and may provide

parking for more than one vehicle. The development should

be given credit for these extra spaces.

614.C. Landscaping and Shade Trees/Shade Trees -- This section

requires that each development provide for shade trees

having a maximum spacing of 50 feet along each side of

the street. This is an excessive and cost generative require

ment. A lesser spacing i.e., possibly 100 feet is adequate.

616.B. Tree Removal/Tree Protection -- This section requires

that wells be placed around trees which are to remain

and have fill placed around their root structure. This

may be very cost generative if the Planning Board mandates

that many trees be saved. The saving of trees which are

to be filled should be at the discretion of the developer

unless they are specimen trees
'i I 1

Michael J. \Giuliano, Jr.^
N.J.P.E. #2S^

Lynch, Carrnody. Giuiiano &: Karoi. P.A.
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E X H I B I T Y
HARVEY S.MOSKOWIT1 P.P.,P.A.

TO: Township of Bernards Planning Board

RE: Ordinance Changes (Hills settlement)

DATE: May 21, 1985

As part of the Hills settlement, a number of changes

have been requested by Hills with respect to Ordinance No. 704,

which was adopted as part of the Township's Mt. Laurel compliance

package. Peter Messina and I talked with Ken Mizerny, Hills

designer, and reviewed each of the changes they requested. Most

of the changes were not acceptable to us, and Hills backed off or

modified their request. For example, they wanted to reduce the

front yard setback on all housing types to 20 feet. We indicated

that 25 feet would be the minimum except for patio homes.

The changes and the reasons for the change are noted

below.

A. Section 1106. Schedule of Area, Bulk and Yard Requirements
(Existing)

•

Permitted Uses

Dwellinq, One-Family

T ownhouses
Dwelling, Two-Family

(horizontally
separated)

Dwelling, Two-Family
(vertically
separated)

Dwellinq, Multi-Family

Hininun
Lot Area
(sq.ft.)

5,000

N/A

6,000

3,000/
unit

N/A

Kininum
Lot Width

50'

16'

60*

30'

N/A

Minimum Yards

Front

25'

25'

25'

25'

N/A

Side
one/both

10'/151

N/A

10'/15'

0/10'

N/A

Rear

25'

20'

25'

25'

1
N/A

Maximum
Building
Coverage

20*

60S

40S

. 40S

35 S

Maximum
Heiont

35'

35'

35'

35'

35'
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Bernards Planning Board
Ordinance Changes (Hills)

May 21, 1985
Page 2.

Schedule of Area, Bulk and Yard Requirements
(Proposed)

Permitted Uses

Dwellinq, One-Family

Townhousee
Dwelling, Two-Family

(horizontally
separated)

Dwelling, Two-Family
(vertically
separated)

Dwellincu Multi-Family

Dwwllinc. Patie HOB*

1 Minimum
| Lot Area
1 (sq.ft.)

1 5.000

! N/A

6,000

3,000/
unit

N/A

4,000

I
| Minimum
1 Lot Width

1
50'

1 16 •
1

60'

30 '

N/A

40V

Front

25 '

25 '

2 5 '

2 5 '

N/A

Minimum Yards

| Side
[ one/both
|
! 1 0 ' / 1 5 '

N/A

1O' /15 '

0/10'

1
N/A |

t or 12»/l?f1

Rear

1
25'

20'

2 5 '

25 '

N/A

20»«

[ Haxiaaar
| laparviaui

Covaraqe

1

1 70*

X X

30X

35 S

701!

| Maximum
Heioht

! 35'

35 '

3 5 '

35 '

35 '

35*

perpendicular to the right-of-way.

The proposed schedule includes a new housing type, patio

or zero lot line. It's a single-family unit attached to another

single-family unit on one side and at least a 24-foot separation

on the other side. In addition, the lot lines and building are

not perpendicular to the right-of-way. We have sketches on the

layout, and it is an exciting and viable concept.

The other change recommended by Hills is to change

"maximum building coverage" to "maximum impervious coverage."

This makes sense because it more accurately reflects coverage,

runoff and open space. Since impervious surface includes drive-

ways, sidewalks, etc., the previous figures for building coverage

have been adjusted upward.



EXHIBIT Y

Bernards Planning Board
Ordinance Changes (Hills)

B. Section 1107. Distance Between Buildings

The existing regulations are:

May 21, 1985
Page 3.

Window wall to window wall:
Front to front
Rear to rear
End to end

75 feet
50 •
30 M

Mizerny suggested two additional dimensional categories

as follows:

Window wall to window
Long side to long
Front to rear
Front to end
Rear to rear
Rear to end
End to end

wall:
side 75 feet

50 n

45 "
50 "
40 "
30 "

We concur in the addition.

Section 1109. Minimum Floor Area for Efficiency Units

(new category) Efficiency dwelling units: 400 sq. ft,

Section 1111. Common Open Space Reguirements

The current paragraph reads as follows:

A minimum of twenty (20) percent of the land area of
any development other than single or two-family housing
and which may include environmentally restricted land,
shall be designated for conservation, open space,
recreation and/or other common open space.

The change we recommended after discussion with Mizerny

is as follows:

A minimum area equal to twenty (20) percent of the land
area of any development other than single- and two-
family or patio homes and which may include
environmentally restricted land, shall be designated
for conservation, open space, recreation and/or other
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Bernards Planning Board May 21, 1985
Ordinance Changes (Hills ) Page 4.

common open space. Such open space shall be reasonably
related to the dwelling it is designated to serve.

We believe the change allows slightly more flexibility

while still preserving the intent of the original section.

E. Add the following definition:

Patio Home - a single-family detached dwelling unit
with one side of the building located on the side lot
line. Side lot lines need not be perpendicular to the
street or street right-of-way.

F. Section 405C. 6. Commercial Development

1. Delete subparagraphs "f," "jr" and "k. " These

paragraphs now read as follows:

f. The maximum development shall be limited to 30,000
square feet of gross leasable floor area for the
first 600 dwelling units of the PRD-4 and 1,000
square feet of gross leasable floor area for each
additional 20 dwelling units of the PRD-4
thereafter, providing that the Board shall find
that the intent of the proposed commercial uses,
singularly and in combination, serve a local and
not a regional market.

j. The maximum gross leasable floor area of any single
building shall be 5,000 square feet except that one
building may have a gross leasable floor area equal
to 60% of the total allowable gross floor area for
the commercial development portion of the tract.

k. Certificates of Occupancy shall be issued for
commercial development as follows:

1) When Certificates of Occupancy have been issued
for 500 dwelling units within the tract or
within 1,000 feet of the tract Cor municipal)
boundary, Certificate(s) of Occupancy shall be
issued for a maximum of 75% of the gross floor
area.

2) When Certificates of Occupancy have been issued
for dwelling units within the tract or within
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Bernards Planning Board May 21, 1985
Ordinance Changes (Hills) Page 5.

1,000 feet of the tract (or municipal)
boundary, Certificate(s) of Occupancy shall be
issued for 100% of the gross floor area.

Subparagraphs "f" and "k" would be part of the

settlement agreement. We had recommended paragraph "j" be

deleted earlier. (We should have included Mkn as well.) Sub-

paragraph "j" restricts all but one commercial building to 5,000

square feet. There doesn't appear to be any planning rationale

for this requirement.

2. Paragraph "i" of Section 405C.6 reads as follows:

No building shall be located within 50 feet of any line
establishing the Commercial Development Area or any
street right-of-way line. No parking area or internal
roadway shall be located within 50 feet of any line
establishing the Commercial Development Area or within
25 feet of any street right-of-way line.

Hills recommended, and Peter and I agree, that the

minimum setback distance be changed from 50' and 25' to 25' and

10', respectively, as reflected in this revised paragraph:

No building shall be located within 50 feet of any line
establishing the Commercial Development Area or any
street right-of-way line. No parking area on an
internal roadway shall be located within 25 feet of any
line establishing the Commercial Development Area or
within 10 feet of any. street right-of-way line.

The reason for the change is that parking areas are

required to be further away from commercial axeas than housing.

This doesn't make sense. They can serve as buffers with proper

landscaping, etc.
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Bernards Planning Board May 21, 1985
Ordinance Changes (Hills ), Page 6.

G. Section 604. Development Standards (Cluster)

Mizerny suggested that we delete 604C, maximum floor

area, which is set at 20 times 'lot width plus 10 percent for two-

story houses.

See separate memo dated 5/21/85 on this matter.

H. Section 607G. Curbs

The following sentence should be added to the first

paragraph:

Mountable curbs shall be permitted for high density
single-family detached, two-family, patio homes and
townhouses within the R-5 and R-8 zones.

We allow this now in these zones.

I. Section 610A.1 Parking Space Size

Change to 9' X 18'.

We have recommended this change before.
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Alan Mallach,AIGP
15 Pine Drive Roosevelt Neu- Jersey 08555 609-448-5474

September 13, 1985

Thomas Carroll, Esq.
Brener Wallack & Hill
2-4 Chambers Street
Princeton, New Jersey 08540

RE: Fair Share Housing Allocation
Bernards Township

Dear Tom:

As per your request, I have reviewed possible alternative
fair share allocations for Bernards Township that might come about
should the township succeed in transferring to the Fair Housing
Council, and in being able subsequently to determine its fair
share allocation de novo based on the Council guidelines to be
adopted.

As I indicated to you in our conversation, it is my opinion
that it is really not possible to predict what such a fair share
allocation actually would be. The discretion of the Council in
framing its guidelines under Sec. 7 of the Fair Housing Act is
broad in the extreme; that section contains a long series of
criteria or factors which can be applied in innumerable ways and
have wildly unpredictable effects on the eventual fair share
number, depending on how the Council proposes to apply them.
Furthermore, the act makes clear that it is the municipality that
actually makes the allocation, based on the Council guidelines.
That, in turn, introduces a further note of massive uncertainity
into the matter.

While it is impossible to predict what the number will be, it
is possible, by looking at a number of alternatives, to show that
it would not necessarily be significantly different, in particular
significantly lower, than the fair share allocation established
under the Consensus methodology. In order to reach this conclu-
sion, I have carried out a series of analyses based on certain
features of the act which can be predicted to some reasonable
extent; specifically, (a) the requirement that regions contain
from two to four counties; and (b) the credits permitted under
Sec. '7<c)(D of the act. I have also examined the effect, in the
context of the four-county region developed by the Rutgers Center
for Urban Policy Research, of (a) eliminating the reallocation of
present need entirely; and (b) using the lower prospective need
figures given in the CUPR study. A summary of these analyses is
given below, with more detailed information on attached sheets.
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Thomas Carroll, Esq. (2) September 13, 1985

I. Three County Region/Consensus Methodology: The first
analysis utilizes the consensus methodology, but limits the
region, for both present and prospective need, to the PMSA, made
up of Hunterdon, Middlesex and Somerset Counties. The effect of
this change would be to increase the fair share allocation for
Bernards Township, by approximately 20%. The indigenous need
remains the same, and the reallocation present need is reduced,
since the only communities from which present need is reallocated
in the three county region are New Brunswick and Perth Amboy. The
prospective need is increased, since all three counties have
relatively high household increase figures, and by definition,
there are fewer communities in the smaller region among which to
distribute the increase. The estimated allocation, without regard
to potential credits, which are discussed below, is:

INDIGENOUS NEED 42
REALLOCATED PRESENT NEED 20
PROSPECTIVE NEED 1778

TOTAL FAIR SHARE ALLOCATIION 1840

II. Four County Reaion/CUPR Prospective Need: The above
analysis utilized the prospective need assessment developed for
the Consensus methodology, which is substantially higher than that
developed by CLJPR. Specifically, the Consensus methodology
projects a need of 31,888 units in the three county region by
1990, while the CLJPR projection is for a need of 22, 002 units by
1990 in a region that adds Warren County to the three counties of
the PHSA. Similarly, the CUPR methodology has been used to esti-
mate the percentage of substandard units in Bernards that are
occupied by lower income households, in order to determine
indigenous need. We have disregarded, as noted earlier, any
reallocation of present need. The estimated allocation, again
without regard to potential credits, is:

INDIGENOUS NEED 36
PROSPECTIVE. NEED 1188

TOTAL FAIR SHARE ALLOCATION 1224

III- Credits: Section 7(c)(l) of the act provides for credits
for current units of low and moderate income housing, as defined
in the act. I have analyzed the potential credits available to
Bernards Township under that provision, based on the interpret-
ation of the provision that I have made in the analysis you have
previously received, and I have concluded that Bernards Township
could potentially qualify for approximately 317 such "credits*.
Since, to the best of my knowledge. The Ridge Oak senior citizen
development was constructed and occupied prior to 1980, this
credit figure includes the units in that development and no
further credits for that development are appropriate.
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Thomas Carroll, Esq. (3) September 13, 1985

Based on this assessment of credits, the adjusted fair share
allocations would be (a) for the three county region, using the
Consensus methodology need determination, [1840-317 =3 1523; and
(b) for the four county region, using the CUPR need determination,
[1224-317 *3 907 units.

I hope this I B useful.

Very ItruJLy yours.

Alan nallach

AH :ms
enc.
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TABLE 1: FAIR SHARE ALLOCATION COEFFICIENTS

HUNTERDON/1
MIDDLESEX
SOMERSET/2
WARREN/3

3 COUNTY REGION
4 COUNTY REGION

GROWTH AREA
EMPLOYMENT
EMP. CHANGE
MEDIAN INCOME

GROWTH AREA

26, 759 A
154, 110
100,455
23,047

GROWTH AREA

281,324
304f 371

BERNARDS

10694
6284
624

$35, 522

1972
EMPLOYMENT

9, 280
141,251
56,952
7,986

1982
EMPLOYMENT

13,936
208,510
82, 796
9,288

AVG. ANN 1982 MEDIAN
EMP. CHANGE EMPLOYMENT INCOME

9,
9,

776
906

3 COUNTY

3. 807.
2. 06
6.38

1.422 TO

305,
314,

7.

4
X

242
530

$24,
$24,

4 COUNTY

3.
2.
6.

517.
00
30

1.439 TO 1

891
689

1
L

I/growth area includes Clinton Town, Clinton Township, FlemingtonP
Hampton, High Bridge, Lebanon Borough, Raritan, Readington, and
Tewksbury.

2/Growth area includes all municipalities except Rocky Hill.
3/Growth area includes Hackettstown, Independence, Mansfield,

Washington Borough and Washington Township.
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TABLE 2: COMPUTATION OF FAIR SHARE ALLOCATION

A. 3 COUNTY/CONSENSUS METHODOLOGY

INDIGENOUS NEED 42

PRESENT NEED:

3.80*2.06/2 « 2.93 X 1.422 = 4.17
3.80+2.06*4.17/3 = 3.3437. X 1463 = 49
49 X 1.2 « 59 X 1.03 « 61/3.= 20
PROSPECTIVE NEED:

3.80*2.06+6.38/3 = 4.08 X 1.422 = 5.80
3.80+2.06+6.38+5.80/4 = 4.51
4.51 X 31888 = 1438 X 1.2 = 1726 X 1. 03 = 1778

TOTAL 1640

B. 4 COUNTY/CUPR NEED DETERMINATION

INDIGENOUS NEED (51 X .7) 36

PROSPECTIVE NEED:

3.51+2.00+6.30/3 = 3.937 X 1.439 = 5.665
3.51 + 2.00+6.30+5.665/4 * 4.369
4.369 X 22002 = 961 X 1.2 - 1153 X 1.03 1188

TOTAL 1224
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TABLE 3: DETERMINATION OF SEC. 7(C)(1) CREDITS

RENTERS OWNERS
0-69999 610000-619999 0-69999 610000-619999

PERCENTAGE OF INCOME FOR SHELTER:

< 257. 88
25-34% 66
35*/. * 53
N. C. 5

PERCENTAGE OF INCOME C< 307./3307. • 3 INCLUDING ALLOCATION OF N. C.
UNITS

< 30% 124
307. * 88

32
15
21
0

5
7

142
18

127
70
158

0

LESS 507. OF INDIGENOUS NEED UNITS

POTENTIAL CREDITS AVAILABLE

40
28

UNITS

9
163

TOTAL < 307.

162
193

= 335

[ 183

317


