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BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808

Attorneys for Plaintiff

THE HILLS DEVELOPMENT COMPANY

Plaintiff

VS.

THE TOWNSHIP OF BERNARDS in the
. COUNTY OF SOMERSET, a municipal :
corporation of the State of New Jersey, :
- THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP

OF BERNARDS and the SEWERAGE :
. AUTHORITY OF THE TOWNSHIP
OF BERNARDS

se o8 e

Defendants :

SUPERIOR COURT OF

NEW JERSEY

LAW DIVISION-

SOMERSET COUNTY/OCEAN COUNTY
(Mt. Laurel 11

Docket No. L-030039-84 P.W.

CIVIL ACTION

ORDER

This matter having been opened to the Court by Farrell, Curtis, Carlin &

Davidson, attorneys for Defendants, Township of Bernards, Township Committee of

the Township of Bernards and the Sewerage Authority of the Township of Bernards,

James E. Davidson, Esq. appearing, and Kerby, Cooper, Schaul & Garvin, attorneys

for Defendant Planning Board of the Township of Bernards, Arthur H. Garvin, III,

Esq. appearing, and by Brener, Wallack & Hill, attorneys for Plaintiff - The Hills

Devefopment Company, Henry A. Hill, Esq. appearing, and the Court having reviewed

the Defendants' motion for transfer to the Affordable Housing Council and Plaintiff's

cross-motion for a judgment of compliance and the moving and responding briefs z-¢
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afﬁdavits submitted with respect to the Defendants' motion and the Plaintiff's cross-
motion, and having considered the arguments of counsel;

IT1S on this _/& _ day of October, 1985

ORDERED that Defendants' motion to transfer this litigation to the
Affordable Housing Council be and the same hereby is denied for the reasons set

forth on the record of the oral argument on October 4, 1985.

MW
ene D. Serp?ntelh, A.J.S.C.

= NOTICE OF MOTION RETURNABLE
—_ MOVANTS’ AFFIDAVITS DATED
—- MOVANTS' BRIEF DATED

— ANSWERING AFFIDAVITS DATED
SUBMITTED ON BEHALF OF

— ANSWERING BRIEF DATED
SUBMITTED ON BEHALF OF R

— CROSS-MOTION DATED
FILED BY

— MOVANTS’ REPLY DATED
— OTHER
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Transcript of Honorable Eugene D.

Serpentelli - October 4, 1985

SUPERIOR COURT OF NEW JERSEY
LAXY DIVISIOR - OCEAN COUNTY

DOCKET NO. 1~30039-84 P.W., et al

THE HILLS DEVELOPMENT s

COMPANY,

Plaintiff, :

vs. $ : TRANSCRIPT
or
BERNARDS TOWNSHIP, 1 AFTERNOON BESSION
Defendant, :
And Consolidated Cases. :

BEFORE:

APPEARAN

October 4, 19585
Toms River, New Jersey

HONORABLE EUGENE D. SERPENTELLI, J.§8.C.
CES:

BRENER, WALLACK & BILL, ESQUIRES,
BY: HENRY A. HILL, ESQUIRE
and
THOMAS J. HaLL, ESQUIRE,
For Hills Development Company:

MC DONOUGH, MURRAY & KORN, ESQUIRES,
BY; JOSEPH E. MURRAY, ESQUIRE,
For &. V. Associates;

FRIZELL & POZICYKI, ESQUIRES,
BY: DAVID J. FRIZELL, ESQUIRE
«hd
KENNETE E. MEISER, ESQUIRE,
For Pozcyki, et ale; -

GAYLE GARRABRANDT, C.S.R.
O0fficial Court Reporter
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" APPEARANCES (Contd.):

BY: JAMES E. DAVIDSON, ESQUIRE,
Por Bernards Township)

HAROLD G. PIERSON, BSQUIRE,
For Borough of Watchung:;

GAGLIANO, TUCCI, IADANZA & REISNER,
BY: JAMES H. GORMAN, ESQUIRE,
For Manalapan Township;

JOHN MC DERMOTT, ESQUIRE,
Por Muscarelle. '

Da 4a

. PARRELL, CURTIS, CARLIN & DAVIDSON, ESQUIRES

|

ESQUIRES,




. fORM 1048

PENGAD CO.. BAYONNE. ). OTON2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. concerning the constitutionality of the

3

THE COURT: As I said before lunch, I
apﬁibﬁilo in advance for those of you who are
going to hear for the second time some of what
I am going to say today, particularly given the
fact that we were here for six-and-a-half hours
on Wednesday, and you had to stay till five-
thirty to hear it.

I feel some of it is necessary to
repeat simply to be sure that the thinking of the
Court is adequately set forth on the record in
the event that anyone seeks review of the decision
of the Court. If I could incorporate the record
which was made on Wednesday, I would do that, but
I understand that that's not an acceptable
arrangement. |

Just to be clear, the Court is dealing
here with transfer motions only. Any other

issues raised by the motione or the pleadings are

not before the Court. Any other -- any guestions

legislation are not before the Court.

1 also want to be clear that I do not
intend by this opinion in these three cases to
establish an exhaustive definition of meaning of

manifest injustice. I consider the cases are

Da 5a
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" fall into & category, as 4i8 the five cases which

4

fact-specific. To some extent, the cases today

I heard on October 2nd4.

On that day, I heard matters, all of ,
which involved cases which had been fully tried |
or, in the case of South Plainfield, settled
during tria;. And all of those cases are presentl
in a conpliance stage, that is, in the process of
reaching compliance. |

The three cases today did not reach
trial; rather, prior to the time that they would
have reached trial, they were either settled by
consent, or the municipality agreed voluntarily
to comply with Mount Laurel II in exchange for an
immunity from further builder remedy actions.

I think the next thinq»that 1'd like to
do as a preliminarf matter is to place the issue
of transfer in its proper perspective. When one
hears all of the argument that goes on about the
provisions of section sixteen, it is wondered
ﬁhether the section means anything, whether, as
the plaintiffs seem to argue, that the transfer,
any transfer should be denied because of manifest
injustice; and, as the defendants argue, that no
transfer should be denied_unleas there is a clear|

Da 6a
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“the bullder plaintiffs.

‘circumstances, it would be inappropriate, if not

Council process.

S

manifest showing to -- of a specific injustice to

The legislation itself, if 4t is clear
with respect to anything, in my view, evidences
through_aection sixteen and elsewvhere, including
section nineteen, which deals with remand, sectior
twenty-three, which deals with the supervision of
phasing by the Court, and section twelve-B, which
deals with the interplay between the Court and
counsel concerning regional contributions, that
the Legislature did not intend to totally exclude
the Court from the housing process. |

The legislation evidences an effort to
strike a balance between the desire to place the
housing issue squarely in the legislative-
executive arena, and the need to recognize that,

in some cases, because of fact-specific
unlawful, to subject those cases to the Housing

And finally, as part of the overall
perspective, something should be said about the
oft-gtated preference of our Supreme Court to

have this matter dealt with in A legisglative

fashion. Given the fact that the Court has already

Da 7a
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4f the Court is not abiding by its own words, and

provisions of section sixteen as they relate to

denied five motions for transfer, one might wonder

whether the trial Court is not heeding what the

Supreme Court said with respect to that preference.

Pirst, I reacknowledge that it is clear
from Mount Laurel that it was the wish of the
Supreme Court, and I can assure you it is the
wish of this Court, to give due deference and
preference to the legislative process.

I am sure that my own personal wishes

are personally motivated; however, the Supreme

Court saw clearly in its decision that the housing
issue belonged with a legislative solution. §

Ten years later, it still is the :
position of the Court that that is where the
resolution of this problem belongs; and as a
result of that, it should motivate the trial

Court in all appropriate cases to give deference

to the legislation, not only with respect to the

transfer, but in each and every case with respect
to the balance of the provisions of the Act,
whenever possible,

It has to bé noted, however, that the

Court's patience and the legislative default has

Da 8a
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~ is not to experience any constitutional infirmity.

created some circumstances in which it is no
longer viable to vindicate the constitutional

obligation by a total abdication to the legislati

executive process; and indeed, section sixteen of

the Act recognizes that.

One cannot find any other reason why
section sixteen would be in the Act, but for the
fact that the Legislature saw that, in certain
instances at least, there would be a need to
retain‘-one cases in the court system; therefore,

preference for the legislative-executive solution

cannot in all cases be translated to a ciréumstanae’

where the constitutional imperative of Mount
Laurel would be violated.

At the minimur, the manifest injustice
exception must contemplate that we avoid the
situation in which transfer would seriously
undermine the constitutional imperative which the

legislation itself would satisfy if the legislatic

To that extent, the terms should be
interpreted in such a manner so as to support
rather than undermine the fundamental goal of the
Act to satisfy a constitutional mandate in a

reasonable manner.

Da 9%a
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- the literal meaning of section sixteen. We are

Now, something should be said about

dealing today with the first portion of the
statute, of a section of a statute which has been
referrad to as section sixteen-A. In actuality,
the statute does not have a sixteen-A but, rather,
sixteen-B, the A apparently having been

inadvertently omitted in the printing of the Act.

But just so we are clear, we are talking
about the language which reads, quote: “For
those exclusionary szoning cases instituted more
than sixty days before the effective date of this
Act, any party to the litigation may file a motion
with the Court to seek a transfer to the Council.
In determining whether or not to transfer, the
Court shall consider whether or not the transfer
will® == I'm sorry -- "would result in a manifest
injustice to any party to the litigation."

The pertinent section does not define
transfer. It doas not define manifest injustice,
and it does not define party.

Now, the language that I quoted,
starting with the vords,§quote, *Any party to the
litigation may €ile a motion with the Court to

seek a transfer,” unquote, replaced a different

Da 1l0a
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‘nkin:pitt, quote, "No exhaustion of the review and

wording 4id not intend a change in meaning.

standard in the prior draft of the Act which read

mediation procedures established in section
fourteen and f£ifteen of this Act shall be required
unless the Court determines that a transfer of the
case to the Council is likely to facilitate and
expedite the provisions of a realistic opportunity
for low-and moderate-income housing.”

It is by no means clear what the
Legislature intended to accomplish by the change
from a standard of facilitating and expediting
the provision of low-cost housing to a standard
of manifest injustice to any party.

I believe it is fair to say that the
final version emphasizes at least more explicitly
the -interest of the parties, whereas the prior
version more explicitly emphasizes expedition in
the provision of lower-income housing.

One cannot assume that the change in

Beyond that, however, absent some clear legislative
history which is yet to be found, it is extremely
difficult to discern whether the legislature

sought to limit or broaden the Court's discretion,

or whether it sought to limit or broaden the

Da lla
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than sixty days old.

know it when you see it.

10

potential for transfer of cases which were more

Now, I would suggest that strong
interpretive arguments can be made on both sides. !
I do not intend by this opinion to either
reconcile the language or to give & complete
definition of the term, "manifest injustice.”®

As I noted, the term tends to be fact-
specific: and thus, I deem it more appropriate to
define it within the context of the cases as thef
appear before me. Its full meaning will evolve
as the transfer motions now pending beforeﬂthis
Court and other Mount Laurel judges are heard and.
decided, and 1 beiieve ultimately it will be more
fully explored in a written opinion.

In cases at the factual extremes, the
term will be relatively easy to interpret, as I
indicested on Wednesday. Just like obscenity, to

paraphrase Justice Stewart, you should be able to

And finally, in terms of a definition,
as I noted, there is no clear -- there is no
definition, in fact, of the term “transfer" or
*party.*”

As to the term, "transfer,®” that issue

Na 1l2a
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might be relevant to manifest injustice to the

extent that if a case is transferred in its

pr.cent posture, with a full record, and the
Council being bound by issues decided by the
Court, the poteniial tor'delay and the possible f
cost of litiqation might be reduced.
The procedural scheme which is evidenced
by the Act does not seem to disclose an intent to
bind the Council with what has happened in the
Court. The municipalities which have-aﬁpeared’

before the Court so far with respect to these

transfer motions have stressed the potential under

the Act for a fresh, new, comprehensive approach §

[l
H

to the housing issue. And I would tend to agree,
yithout deciding the issue, that, on first
reading, the Act would give one the impretsion
that that is what the lLegislature intended.

In any event, I do not intend to decide
that issue today, either,

}As to the term, "party,” something
should be said about the interest of the group
which we call lower-income households. One of
the defendants in the cases on Wednesday referred
to the lower-income people as hidden beneficiaries.

Today we have gone even further and

Da 13a
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.and yet we would not consider that as a manifest

12

indicated that lower-inoome people are not parties

‘to this 1itigation at all. And 1t's been indicate

that they are, quote, "not here."

It should have long since been clear
that the status of lower-income households rises
far above the category of a hidden or third-party
beneficiary, and that they are very much here.

As a matter of fact, they are more here‘than the
plaintiffs themselves, becaupe‘the plaintiffs
themselves are nominal plaintiffs, representing

the interests of the class.

Even where an Urban League or other

civic or non-builder plaintiff is not involved,

the lower-income class must be considered a pértyf

to the action. If that were not the case, we

would have the anomaly of considering whether
there is manifest injustice to the Urban League
or to the Public Advocate or to the fair housing

groups which have sought relief as plaintiffs, |

injustice to other plaintiffs by a different

name who seek the same relief for the lame"group;;--

The prospect of a builder's remedy was
the genius of the Supreme Court decision, because

it brought forth those nominal plaintiffs to

Da l4a
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13
represent the interests of the groups which
bﬁhﬁf&i.g would not have been as adequately

represented.

The Court saw the limits in the ability

of the non-profit organizations to represent the
interests of the class, and therefore created the
renedies so that they would be, they would in

fact be represented.

Nith all of that, it is incredible to

imagine that lower-income people could not. be
considered as parties to Mount Laurel actions.

Our Supreme Court has described Mount Laurel

actions as institutional or public law litigatio:n.

It is at 92 New Jersey 288, 289, nnd in Pdotnote

43.

The actions are brought to vindicate ?

resistance to a constitutional obligation for the
affected group. It makes no difference ihat
they're also brought for another reason.

The secondary motive of the plaintiff
may be primary to the plaintiff, but it was
secondary to the goai of the Court. It ﬁas the
motive upon which the Court seized to reach its
ultimate goal, which was the vindication of the

constitutional right.

Da 1l5a
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- class actions, and I think Judge 8killman has

Supreme Court has held that any individual

14

In that sense, Mount Laurel actions are

said it very well in his decision in Morris County

Pair Bousing Council versus Boonton Township, 197

New Jersey 359, Lawvbivilion 1984, at pages 365
and 366, where he said, in part: A Mount Laurel
case may appropriately be viewed as a
representative action which is binding on
non~parties. The constitutional right protected
by the Mount Laurel Doctrine is the right of
lower-income persons to seek housing without being
subject to economic discrimination caused Sy

exclusionary soning.

The Public Advocate and such organizations

as the PFair Housing Council and the NAACP have
standing to pursue Mount Laurel iitiqation on
behalf of lover-inéome persone., Developers and
property owners are also conferred standing to

pursue Mount Laurel litigation. 1In fact, the

demonstrating an interest in or any organization
that has the objective of securing lower-income
housing opportunities in a municipality will have
standing to sue such municipalities on Mount

Laurel grounds.

Da lé6a
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However, such litigants are granted

 standing not to pursue their own interests, but

rather as representatives of lower-income persons
whose constitutional rights are allegedly being
violated by exclusionary gzoning.

It was this group that the Supreme
Court was talking about when, at page 337 of the
opinion, 1t'referred to lower-income people as
having the, éuote, *greatest ipteroat in ending"
oxclnsioﬁary :oning;' And it is that 1n£§rest
that we are dealing with in these transfer motions
and throughout the Mount Laurel process here in
court,

Now, before turning to a factual
analysis of the three cases here today, something
should be said about the consequences of a
transfer as it relates to the potential for
delay or expedition of the process which leads
to the production of lower-income housing, since
it should be evident that, I believe, that delay
in those terms relates to a definition of
manifest injustice.

It seems that the parties here today,

as on Wednesday, all agree that speed in the

- e

resolution of the housing issues and expediting.

Da 17a
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~at this point where the arguments diverage. i

16

lower-income is, in fact, one important element

in the definition of manifest injustice.

Clearly, the defendants today and'
earlier this week maintained that delay alone, ir
a vacuum, is not enouch; and Y will address
myself to that in a minute.

As a practical matter, if we agree that
séeed in providing housing is an element of
manifest injustice. wve are, in effect,.reading
back into the atatut; what was in there before

the final amendment, that we should consider

whether a transfer will facilitate and expédite ,
the provision of the realistic opportunity to !
builé léwer—iﬁcome housihg. ‘

In the context of manifest injustice to

the parties, we are asking whether 6r not the

transfer will aid the lower-income people by
spceding the day wher. the realistic ooporiurisey

for housing will arrive: and, of course, it is

A brief review of the timing and
procedure of the Act is appropriate. The Act,
of course, became effective on July 2nd, 198S.
Section five creates a Council on Afforiable

Bousing which, for the sake of ease, we have all

Da 18a
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not be adopted until after the deadline for

17
come to call the Housing Council, or the Council;
and section D roquiroi the governor to ﬁoninato
the members within thirty days of the effective
date,

Section eight requires the Council to
propose procedural rules within four months after
the confirmation of its last member initially .
appointed, or by January 1, 1986, whichever is
earlier.

” Given that the Council members have not
yet been confirmed, it is likely that the
procedural rules will be proposed around May lst
or perhaps a little earlier.

Section nine-A requires any municipality
which‘elécts to submit a housing plan to the
Council to notify the Council of its intent to
participate within four months of the effective
date of the Act, so that the notification
procedure will certainly not cause any delay in

and of itself, since the procedural rules will

notification, in any event.
Section seven requires the Council to
adopt criteria and guidelines for the housing

plan within seven months of the confirmation of

Da 19a
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" 1st, 1986, whichever is earlier. Assuning

18

the last member initially appointed, or by January

confirmation of the membership is accomplished
near the end of this year, the Council would have '
until approximately August 1, ‘86 to adopt the
criteria.

Section nine-A gives the municipality
five months from the date of the adoption of the
criteria to file 1t§ housing element, and ifuthe
criteria aro.not adopted until August 1 011'86,
the municipality would have until January 1 of
'87. '

I realigze that in each of these
assumptions, there is the possibility that the
Council -- whether the municipality might move
faster. And as I go through this scenario, I
think some of the assumptions I will make will
adequately make up for that possibility;

Section thirteen provides that a
municipality may file for substantive certificatien
of its plan at any time within a six-year period
from £iling of the housing element. Nothing seexs
to expressly require expeditious £iling for
substantive approval, but if we assume that it is

requested, the township has to give public notice

Da 20a




20488

- FORM

PENGAD CO.. SAYOMNNE, N J. 07007

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

within an unspecified period of the resquested

Hcerfification. Once public notice is given, the

19

forty~-five-day objection period begins to run.

It is not clear from the Act that there
is a time limit on the Council to respond to the
requested certification; thus, though the
objection period is forty-five days, the review
period could be longer and niqhﬁ be expected not
to comnence until after the objection periocd
expires.

Assuming, however, the vary unlikely
scenario of the township petition for aubstantivek
certification, a simultaneous public notice that |
is on the s&me day, and assuming that the Council
does not wait for the objection period to expire
before it starts review, the procedure would have
to consume forty-five days, since that is the
minimum period allowed for odbjection. That would
take us to approximately February 15th, 1987.

‘As a practical matter, of course, it is
highly unlikely. It would seem to be highly
inefficient that the Council would start to
review a petition for certification before it
found out whether or not thefe were objections
to it. But I am assuming for the purposes of my
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and under that scenaric, we would have reached

20
review that they will do so.

If at the end of the forty-five-day
period the Council denies certification, or
conditionally approves it, the municipality has
sixty days to refile, which would then bring us
to April 15th, 1987. And the Council has an
unspecified pcriod,to review.

Once the COuhcil grants substantive
certification, the municipality has forty-five
days to adopt its implementing ordinancé; and
thus, the procedure might extend to June 1, 1987,
even allowing for no time for review by th§
Council.

Of course, in the best of all worlds, |

at the end of the forty-five~day objection period,

if there's no objection and if the Council has

reviewed during the objection period, substantive:
|
!

certification could then be granted, and within ;
!
forty-five days an ordinance could be adopted;

April 1, 1987, which appears to be, within any

reasonable estimation of times, the earliest date

that the procedure could be completed.
If, on thé other hand, an objection is 5
filed, it must be done within forty-five days, as
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21
I indicated; and assuming public notice has been
giver on January 1, 1987, the objections would be

completed by February 15th, '87.

Pursuant to section fifteen-A, mediation
would then be commenced. No time limit is set to;
that process. I will assume it would take a
minimum oé sixty days. I believe if the Council

had one case to act on, a minimum of sixty days

We don't know how many cases they will

have, but I am going to assume there are no others,

and we are limiting ourself to a single ca?e. The
mediation process in these highly complex cases, %
given the other duties of the Council, would then;
expire on April 15th, 1987.

If the mediation is unsuccéssful, the

matter is then referred to an administrative law |
judge, who has ninety days to issue a decision |
unless that period is extended for good cause.
That procedure would then extend to July 15th,
1987, assuming there is no extension. The -
administrative 1§w dudge's findings would then be |
forwarded to the Housing Council with the record
of the proceedings.

Now, under N.J.A.C. 1:1-165, the Council
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"by iéédptinq, rejecting, modifying or remanding

l, 1987, or approximately two years from now.

‘invalidating the ordinance in March of 1977.

That decision was affirmed in October of '78. A

22

then has forty-five days to act on the decision

the initial decision to the administrative law
dudge; and assuming no remand, we would then,

within a ninety-day period, have reached September

Thereafter, an appeal would lie with the Appellate
Divilionx and presumably, there would be no
difference in the time frame than an appeal from
the Superior Court, or at 1ea:t‘no substantial
difference. There is some difference in the rules

Now, before reaching the ultimaté inue|i
in this case, I would like to just review the |
status of the three cases that are before me
today, because I believe that it's pertinent to
the decision of whether to transfer or not.

With regard to Manalapan, the suit was
filed against the Township in February of 197€.

There waé an initial trial Court decision

petition for certification was denied in January

of '79.
In May of '79, the trial Court

invalidated the second ordinance, and the
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23 !
Appellate Division remanded the case to this

' Court in light of Mount Laurel IX in August of

1983.

Thereafter, there was, as there has
been with almost every Mount Laurel case, some
“ extensive case management conferencing; and as a
| result, the case was settled. A consent order
setting the fair share at nine hundred and
authorizing the plaintiffs to provide seven
hundred eighty-six of-those units was ehter@d oﬁ
May 11lth, 1984.

The cOtrt withheld the appointmént of &
master, since the consent order resolved most of
the issues of the case by judgment; but at the
regquest of the municipality, soc that it might
retain -- obtain repose, the Court appointed a
master to review the final details of the
compliance ordinance as it related to tﬁe
.remaining one hundred fourteen units and the
overall rezoning for Mount Laurel compliance.

The Court responded to the municipal
request in that regard when the municipal attornef
submitted the town expert's report concerning itsf
compliance plan. |

On May 1l3th, 1985, the successor
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township attorney advised the Court that the

'brdidhnég, a compliance ordinance had been

introduc;d on f£irst reading on May 8th, 1985.
The court expert advised that she could approve,
with a few technical changes, the compliance
ordinance. She d4id this on May 29th, 1985,

The plaintiffs in the case apparently
submitted applications for development approval
to the Planning Board in June of 1985: and I say
®"apparently,” because it is sc alleged and it is
not refuted.

The plaintiffs negotiated a consent
order with the Utilities Authority by which sewer
pervice will be provided, pursuant to an order of
August llth, 1985. The Township Committee |
thereafter adopted'a‘resolution requesting that
the Authority refrain from entering into any
consent order until 1t could meet with the
Township with respect to that issue.

Meanwhile, on July 30th, 1985, almost
nine years after the first complaint was filed
and approximately fourteen months after the entry?
of a consent order, vhich.vas in fact a partial ;
judgment, and three months after the introduction

of the compliance ordinance on first reading, thef
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28

Township sought to vacate its judgment on the

entered into the judgment was not authorised to
do so.

The plaintiffs responded with an ample
record, which demonstrated beyond a shadow of a
doubt the authorization and the knowledge of the
governing body of the settlement.

The Court rejected the motion, finding
that it was totally meritless, that even if there
was some factual basis for it, which there was
not, that the municipality was subject to
estoppel and, finally, that the motion was brought
in bad faith, R e

Now what is left to be done in the
Manalapan case is a compliance hearing dealing
with the balance of the hundred and fourteen unitﬁ
-=- the seven hundred eighty-six are covered in
large bart by the consent order; the review of
sale and resale controls on the seven hundred
eigth-six units, and the establishment of
controls on the others, of course; and the
revision of the ordinance, if neceasary.

As indicated, the master has found the |

ordinance to be satisfactory but for some minor
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_based on the fact that there was not adequate

26
technical changes, and it would not appear that a
CDdrféordcr;d revision of the ordinance will be
necessary.

By that I nean; the ordinance would
apparently be capable of being approved subject
to some minor conditions which could, in effect,
amend the ordinance itself, or which could be
embodied in an amending ordinance. Alllof this
could be accomplished within a ninety-day period.

Now, with regard to Bernards, the
complaint was filed by Hills on May 8th. 1he
plaintiff's motion for summary judgment was denied
and the Township thereafter adopted the revised
zoning ordinance 704 -~ I should have‘said, of
course, May of 1984 -~ and the ordinance was
adopted in November of '84. |

There wasg correspondence with the Court

concerning the entry of an immunity order. Tic¢

|
}
Court at first declined to enter an immunity crds%.

stipﬁlation. Ultimately, it was entered. A
master was appointed. And the immunity was
extended three times,

The initial order was entered on

December 19th, 1984, with an extension on May 15th,
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‘ocompliance hearing.

27

June 15th, to the -~ and then to the date of the

In a further effort to expedite the
settlement, the Court further reduced the fair
share of the municipality by a hundred and forty-
one units, as was indicated earlier, based on its

voluntary compliance, based upon the size of its

fair share number, and other equities which I need

4

not repeat. .

The only thing standing in the way of a

rapid resolution of the case at that posture was
' Cod
a suit brought by a property owner included in :

the compliance package who alleged wrongful

exclusion.

With the thought that the matter had

[
{
|
!
|
l
H

been resolved with the Hills plaintiff, the cOurt;

i

allowed the Township to reduce its fair share

nurber by an amount equivalent tc the units which
‘ !

would be generated by the parcel to be removed |

from the package. 1

In June of 1985, the defendant's counse

wrote to the Court advising that an agreement had.

been reached, requesting a compliance hearing andi

|

an extension of a stay until that time. At or

about the same time, the Court-appointed master
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wrote to the Court, submitting his report,

.roebﬁnanding approval of the ordinance subject to

some minor changes.

It is then alleged between the parties
-=- of course, the Court was not involved in these
negotiations, but it does not seem to be disputed
that there were drafts of settlement exchanged.

Plaintiff alleges that the draft was
acceptable to it, but the Court has no way of
knowing what was in it. But today, at least, the
plaintiff stipulates that the ordinance in {ts
present form will not be challenged at a compliance
hearing.

Ultimately, the Court, because of its
prior notification, contacted plaintiff --
defendant's counsel with respect to whether or
not the Township wished to proceed before the
Court, or wished to file a motion for transfer.

Defendant's counsel, after due consultation with

‘his client, advised the Court that a motion for

transfer would be filed; and it was in fact f;led
on September 1l3th, 1985.

" Now, what is left to be done in this
case is not totally clear to the Court, in light

of the colloquy between the Court and counsel

Da 30a
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during oral argument.
| o It would appear to me that a compliance
hearing would be held on Ordinance 704, which the
defendant contends is in accordance with Mount
Laurel II, which the plaintiff is willing to
accept, and which the master approves subject to
some minor changes.

Under those circumstances, that could
be accomplished very quickly, and there would

appear to be no need for revision except for some

technical items.

Under those circumstances, the Court ?
would approve the ordinance if it found no major |
defect itself, subject to the technical revisions;

if pecessary, being accomplished within a short

time span.

The municipality would thereafter have
& compliant ordinance., It is -~ in effect, it
does contain a self-destruct clause, which is not
uncommon in Mount Laurel ordinances. I don't
fault the municipality for that at all. It has
been the procedure in most ~-- in many of the
muhicipalities to adopt the ordinances contingent
upon Court approval in & compliance setting.

In any event, the fact that it does have
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30
a terﬁination date is not at all fatal to its
validity. Whether or not the compliance hearing
is held before or after its termination date,
since the municipality takes the position that the
ordinance is compliant, and since the time for it
to submit a compliant ordinance has now expired,

it would either have to come to a compliance

hearing without an ordinance, or with the
ordinance that it has adopted, designated 704,

Under all of those circumstances, it
would appear that a ninety-day period would be
adequate to allow for the completion of this case.

Now, with regard to Watchung, this
complaint was filed on December 1l8th, 1984.. My
secretary has translated, having here '85, so
your complaint hasn't been filed yet. You're
free now, when the sixty-day period has notjeven
run.

The consent order in this case was
entered on June 19th, 1984, and it was somewhat
typical in form to approximately sixteen other
orders entered by this Court, in that it gave the
municipality an immunity from a builder's remedy
suit based upon the conceded invalidity of the

ordinance.
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3l

It set a fair share, it appointed a
master, and it provided, in effect, that if the
builder's remedy issue could not be resolved
between the parties, it would be resolved by the
Court.

The court master then set about
establishing a -cheduio for development of an
acceptable compliance ordinance and, under letter
of July 19th, 1985, established the deadline for

the submission to the Court as September 28th,

1985.

|
On August 15th, 1985, the Township !

adopted a resolution of participation under the

Housing Act. A month later, this Court entered

i
i

(a2

an order extending the immunity, which is somewha

ironic, until October 4th.

But I say that with just a certain
amount of Jest, because the reason was that the
Township wanted to know whether or not its case |

would be transferred and, therefore, wanted

The master, on September 1llth, 1985, in
recognition of the delays which had occurred,
established a new time schedule which was subject’

to the Court action on the transfer motion. And
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the deadline for submission under that schedule

“can extend it to the end of March, the Watchung

32

is b;édaber ist, 1985. That is the deadline for
submission of the compliance ordinance to the
Court.

So what is left to be done in Watchung
is the submission of the ordinance by December lst:
a compliance hearing thereafter, which would
include a hearing with respect to the builder's
remedy, if the builder is not satisfied by the
compliance ordinance:}a revision of the ordinance
if the Court does not accept the compliance
ordinance; and then an adoption by the municipality
of the ordinance, or adopFion of ghe ordinance by |
Court order, which is, of course, an alternative
in each one of these cases.

The Watchung timetable would seem to be |
somewhat longer than the other two cases here
today; but in any event, I would presume that by

the end of Pebruary or sometime into March, we

case could easily be completed.

Now, with that overview of the statute
and the review of the procedures under the
statute, the time frames and the specific

analyses of the progress of each of the cases
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1sluewo£ whether these cases should be tranltorrod
to the Council or retained here.

The parties to these motions and others
filed with the Court have suggested a host of
criteria by which the applications are to be
Judged. And I listed them the last time,
thinking that it would be useful to counsel in
future cases; and apparently, it was partially
useful, at least, to eoﬁnlel.

I am going to list them again and
expand just slightly on them, because as we go
through these cases, nev issues are developed,
and all of them should be considered.

I emphasize again, however, that I do

not list them in order of preference, and clearly

with no intention to imply approval or d;sapprova%
of any factor which X don't specifically discuss.f
In any given case, one of them may have greater
relevancy than the other, may not apply, or may
be the determining factor.

The factors include the age of the casej
the complexity of the issues; the stage of the
litigation, that is, discovery, pretrial, trial, !

compliance, settlement; the number and nature of

Da 35a




fonm 2048

PENGAD CO BAYONNE, N1, Ofon}

]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the relative degres of judicial and administrative

34

previous determinations of substantive issues;

expertise on the issues involved. !
The need for development of an evidenti%ry
record; the conduct of the parties; the 1ikelihoo%
that the Council determinations would Aaiffer fromg
the Court's: the likelihoodAthat Council i
determinations would have a basis in broader stat;-

wide policy. g
|

Whether harm would be caused by a delay:

in the transfer or, conversely, whether a denial ?

of a transfer would cause a greater delay.

. Whether the Council process, absent the
ability to impose restraint, would cause the.
irreparable loss of vacant developable lané for
Mount Laurel construction:; whether the transfer
would facilitate or expedite the realistic
opportunity for lower-income housing.

Whether a change in the housing market

could occur if the venue selected causes delay:

the loss of the plaintiff's right to participate
in the Council process at least up to the point

of mediation; and the loss of alleged rights |
existing under Court orders.

We are up to fifteen factors at this
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" not been mentioned, and there may be others which

. ninety days envisioned by our Supreme Court to

3s

point. They may encompass some others which have

have not yet been oconsidered. As noted, I 4o not
see any need to dwell on each factor.

All of the cases today have a certain
number of factors in common. They have all
settled voluntarily, in the sense that the
municipalities have either settled directly with
the parties or have chosen to voluﬁtarily comply
with Mount Laurel, and the parties hdve all.acted.
until recently, in accordance with the provisions
of those voluntary orders.

The record in each case is replete with
evidence that the parties have, through their own
conduct, defined the issuves of region, regional
need and fair share, 4ust as though a trial had
been held in the case.

During the proceses, all three

pmunicipalities have been given much more than the

revise their ordinances, and indeed much more
time than any municipality which had not
voluntarily complied, since that municipality or
those types of municipalities would have been

brought to trial within the time frame consumed
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a compliance ordinance under review.

36
by these cases.

In any event, tﬁo compliance ordinances
have been accomplished in Manalapan and in
Bernards; and in large part, they seem to have
the general approval of the master.

In the Watchung case, its ordinance is
in progress and is due to be submitted in less
than sixty days.

Purthermore, oaﬁhvof the municipalities
has received significant fair share reductions

baecause of voluntary compliance. I applaud that.

Some have criticized it as a reward for obéying g
the law. ;

There are aspects of estoppel in each |
case. Had the defendants not sought to -- sought
entry of coﬁsent orders or-immunity'orders, it is .

entirely likely that each of these cases would

have been tried, the fair share established,

certainly in both Manalapan and in Bernards, and }

In Watchung, we might have been near or
would have been completed the trial and been in
the compliance stage,

The Court has, in short, been a patient.

partner with the towns, because they demonstrated
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many plaintiffs have chastized the Court for being

_eonclusively in Bedminster. The evidence in the

37

their desire to voluntarily comply. In fact,

too patient.

{

There are additional factors which are
]

unique to each case, which I need not dwell upon,‘

nor do I give them excessive weight; yet they
deserve just brief notice, and they are considered

in the total picture.

The Manalapan case is now over nine
years old, and it is nov within a few months of
total resolution. Bven without a compliance
ordinance, it has a binding Court order which
will provide seven hundred eighty-six units of
its nine hundred fair share.

* The Bernards case was and, from what

the Court hears today, is for all intents and

purposes settled, and the plaintiff is as ready
a builder as the Court has before it.

It's demOnbtrated that rather

Bedminster case may be considered in this matter.
It is entirely clear that the effort of Hills
Development is within a confined area, that it
has control of the important aspects of

construction which go to making rapid constructiohn
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" npow, and still later seek a reduction of the

38
possible. It has control of its sewer plant, it
has sewer capacity. It has all of the necessary
other infrastructure at hand, and it has the site
immediately adjacent to its site in Bedminster.

In Watchung, the immunity order has
given the town a two-sided protection somewhat
unique to Watchung, does exist in a few other

municipalities. It has an opportunity to settle

fair share based on what might happen in the

Housing Council. That arrangement rings of

fairness to the defendant.

Of predominant importance in these cases
is the status of each case and the inevitabia
delay which will be caused by transfer. As the
facts were cited show, each of the cases before
the Court are very near to completion. The
Court's best estimate is that they could.be done
in anywhere from thr?e to sikaonths. They could
be done even sooner than that,

Even if the estimate is overly~
optimigtic, the time span is significantl} shorter
than the minimum periocd of time which was

calculated in the analysie of the Act.

¥We are not looking at delay in a vacuum,
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because as the defendants' counsel have properly
boidtid'out. the Housing Council process nhlt
take some time. And at this posture, we have to
presume that the Legislature chose a reasonable
time frame for cases which belong before the
Council.

That presumption is a right to which
the legislation is entitled. But in transfer

cases, we have to look at delay in relative terms,

that is, relative to the status of the case before
the Court, because delay before the Council,
excessive delay, in relationship to delay b@fore
the Court, equates to postponing the day until
the realistic opportunity is aftofded and housing

is buile.

In each of these cases, we have builders

wvho are ready to proceed. Indeed, we have

builders proceeding in two of the cases, just ace
builders have moved promptly to get construction
under way in other towns where compliance has

already ocdurrod.

Of course, avoidance of delay at all -
costs is not an acceptable goal; however, no one
has demonstrated to the Court that the Court does

not have the expertise to complete these matters
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. the same, or hopefully they would be one and the

of the Act calls upon the Council to consider

40
and to meet thq special issues involved.
| All the municipalities before the Court
today and in other matters have been evaluated
based upon statewide planning criteria which have
been carefully developed.
I might note that the Act itself does
not call for statewide planning; it calls for

regional planning. Presumably, they're one and

same, except for the fact that the Act limits the

regions to a maximum of four counties.
In any event, and that is an aaide, theg
methodology which the Court uses leaves room for é
adjustments based upon tﬁe very criteria which
the Act itself has adopted. 1In fact, if one were

to read the Act, it would look like a compendium

of those issues raised by the defendants in Mount.
i

Laurel proceedings,

I don't say that with any criticism.

It is entirely appropriate. But section seven-C

various criteria in reviewing the housing clementr
And I believe that a review of them
will track the sort of defenses which the Court

has dealt with here in the judicial setting and
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41
responded to in that setting.

8o ths methodology has left room for
adjustnent based upon vacant land, based upon
environmental cbnstraintl, the need for
preservation of agricultural areas, historic areas
recreational areas, open space, and other special
categories of land uses.

The Court has allowed for adjustments

use patterns, and thus, as a result, in Preehold
Township, reduced the fair share of that
community by thirty-five percent because of prior
efforts made to provide a variety and mix of
housing. |

The methodology allows for many other
practical and equitable adjustments, as is
evidenced indeed in the instance of Bernards and
in many other cases in which there has been
voiuntary compliance.

The determihation of the manifest
injustice issue is and will be a balancing
process in all of the cases. 1In each case before
the Court today, the balqpce tips heavily in
favor of a2 denial of the motions to transfer.

The statutory test {s manifest injusticé
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to any party. The defendants have failed to

whereas the injustice to the lower-income
households is entirely evident and manifest.

With respect to the other collateral
issue in Manalapan, that is of phasing, the Court
will deal with it on the compliance hearing. I
suggest that it can be dealt with as to the
hundred and fourteen units so as to satisfy the
entire phasing issue, and I need not decide the
applicability of section twenty-three to the
settlement, and adequate phasing of those hundred
and fourteen units will accomplish the 1egia1ativé
intent‘even if it 4is applicable, which is a
substantial doubt.

All right. X will entertain a motion
from each plaintifs denging -1 mean.an order
denying the motion. Anything further?

| ' MR. MURRAY: Judge, in each of the two
times you read the -- your opinion, you referred
to Judge Skillman's citation as N. J. It
probably is N, J. Buper.

THE COURT: Did I say that? Well, he
deserves to be elevated. Maybe I'm predicting

something. I'm sorry. It certainly is New Jersey
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Super.
MR. BILL: Technically, in submitting

the orders, Your Honor, there was a cross-motion

for a hearing on compliance which I think Your !
Honor spoke to. 8Should the judgment reflect thatf

that would take place at a date to be set by the

Court?

TRE COURT: That will happen whether or

not you put it in the order.

MR. RILL: I just was wondering how to

write the order.

THE COURT: It need not go in the order,
but there will be a compliance hearing set, Okay?

Gentlemen, have a good day.
ALL ATTORNEYS: Thank you, Your Honor. -

(End of proceedings.)

* & & & @
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CERTIFPFPICATE

I, GAYLE L. GARRABRANDT, Certified S8horthand
Reporter and Notary Public of New Jersey, do certify the
foregoing to be a true and accurate transcript of my
original stenographic notes taken in the above matter to

the best of my knowledge and ability.

Gggbgit. ARRABRA

License No. X100737

pATED: /C /€ &S5
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BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
- (609) 924-0808

ATTORNEYS FOR Plaintiff

SUPERIOR COURT OF

NEW JERSEY

LAW DIVISION-

SOMERSET COUNTY/OCEAN COUNTY
(Mt. Laure] I1)

Plainti{f
THE HILLS DEVELOPMENT COMPANY

vS. Docket No. L- 030036-54
Defendants CIVIL ACTION
THE TOWNSHIP OF BERNARDS in the COMPLAINT
COUNTY OF SOMERSET, a municipal IN LIEU OF

corporation of the State of New Jersey, PREROGATIVE WRIT
THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS, THE PLANNING :
BOARD OF THE TOWNSHIP OF BERNARDS :
and the SEWERAGE AUTHORITY OF THE :

TOWNSHIP OF BERNARDS

Plaintiff, THE HILLS DEVELOPMENT COMPANY (hereinafter .
referred to as "HILLS"), a joint venture general partnership existing under the
laws of the State of New Jersey with principal offices at 3 Burnt Mill Road,

Pluckemin, New Jersey, by way of complaint against the defendants, says:
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'FIRST COUNT

THE PLAINTIFF

J. HILLS is a joint venture geaeral partnership existing under the
laws of the State of New Jersey and is the owner in fee simple of approximately
1,046 contiguous acres of land of which approximately 500 acres are located
within the Raritan Watershed and approximately 545 acres are located in the
Passaic Watershed, all in Bernards Township, Somerset County, New Jersey.

2. HILLS is the successor in title to the Ail.an-Deane Corporation,
which on March 17, 1980 obtained a Final Judgment in an action entitled The

Allan-Deane Corporation v. Township of Bernards et als., Superior Court of New

Jersey, Docket No. L-24645-75 P.W., a copy of which is attached hereto as
Exhjbit A.
THE DEFENDANTS

3. Defendant, THE TOWNSHIP OF BERNARDS in the County of
Somerset (hereinafter referred to as "BERNARDS TOWNSHIP"), is a municipal
corporation organized and existing under the Jaws of the State of New Jersey.

4. Defendant, THE TOWNSHIP COMMITTEE OF THE TOWMNSHIP
OF BERNARDS (her€inafter referred to as "Township Committee"”) is the duly
constituted governing body of BERNARDS TOWNSHIP which enacted all of the
ordinances hereinbelow complained of, including the LAND DEVELOPMENT
ORDINANCE of THE TOWNSHIP OF BERNARDS and all amendments thereto
(hereinafter referred to as "LAND DEVELOPMENT ORDINANCE" or
"ORDINANCE"), the ordinances creating defendants PLANNING BOARD OF
THE TOWNSHIP OF BERNARDS (hereinafter "PLANNING BOARD") and
SEWERAGE AUTHORITY OF THE TOWNSHIP OF BERNARDS (hereinafter
"SEWERAGE AUTHORITY") and pursuant to said ordinances makes appointments

to the PLANNING BOARD and SEWERAGE AUTHORITY.
.2. Da 48a



5. THE PLANNING BOARD was created by the TOWNSHIP
COMMITTEE pursuant to N.J.S.A. 40:55D-23 et seq. and adopted the TOWNSHIP
OF BERNARDS MASTER PLAN (hereinafter "MASTER PLAN") pursuant to

N.J.S.A. 40:55D-28.
6. Defendant SEWERAGE AUTHORITY was duly created by the

TOWNSHIP COMMITTEE pursuant to the Sewerage Authorities Lau;, N.]1.S.A.

REGIONAL SETTING

7. BERNARDS TOWNSHIP is located in a housing region which
includes at least portions of Hunterdon, Somerset, Middlesex and Union Counties
and is within the Middlesex, Somerset, Hunterdon Primary Metropolitan
Statistical Area as defined by the United States Census Bureau.

8. BERNARDS TOWNSHIP is located in the portion of Somerset
County which is part of the growth corridor paralleling the Interstate Highway
system on the State Development Guide Plan.

9. The nearby municipalities of Bridgewater, Warren, and
Bedminster Townships, (within Somerset County), and many municipalities in
Morris County have undergone substantial development and growth including
m.uch office, industrjal, and commercial facilities.

GROW TH AND DEVELOPMENT OF BERNARDS TOWNSHIP

10. The State Development Guide Plan recognizes the
appropriateness of future growth and development in BERNARDS TOWNSHIP by

desigrnating most of the TOWNSHIP as a growth area.

11. As recognized in the MASTER PLAN, -substantial growth
pressures began to affect the Township following the construction of Interstate

Highways 1-287 and 1-78.
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.12. ln.a‘ddition to the excellent state highway system expected to be
completed in the near future, the New Jersey Transit Rail Service provides
commuter service to the New York Metropolitan area and has two stations in
BERNARDS at Lyons and Basking Ridge.

13. Substantial sewage treatment capacity is available to
BERNARDS TOWNSHIP in the TOWNSHIP's 2.5 million gallon per day (mgd)
treatment plant. .

14. A portion of BERNARDS township {(and the HILLS' property) is
within the franchise area of E.nﬁronmental Disposal Corporatjon, a public utility
which has or will have substantial sewage treatment capacity.

15. Substantial water supplies are available to BERNARDS
TOWNSHIP through the Commonwealth Water Company.

16. According to the MASTER PLAN, BERNARDS TOWNSHIP'S
median housing price in 1980 was $120,200, nearly double the State's median of
$61,400 and substantially higher than the Somerset County average of $ 77,80C.

17. BERNARDS TOWNSHIP current]y has 2,554 acres of land in
public, quasi-public and open space uses, which includes a golf course and Lord

Sterling Park within its borders.

BERNARDS TOWNSHIP LAND USE CONTROLS

18. Land use control is exercised in BERNARDS TOWNSHIF by
virtue of the administration and enforcement of the LAND DEVELOPMENT
. ORDINANCE of BERNARDS TOWNSHIP and the MASTER PLAN.

19. According the the BERNARDS TOWNSHIP MASTER PL AN, "the
keynote to Bernards Township current housing policies, as expressed in its lanc
development ordinance is 'flexibility’: allowing developers to respond to markets

and to site constraints, minimizing Jand development costs, and eroviding
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opportunities for greater variety in the types of housing constructed within the
Townshijp."

20. The BERNARDS TOWNSHIP MASTER PLAN alleges that the
LAND DEVELOPMENT ORDINANCE eliminates unnessary restrictions within

the development process.

21. Although the BERNARDS TOW’NSHIP MASTER PLAN alleges
that it is conceivable that as many as 5800 multi-family housing units could be
built in the undeveloped portions of Bernards Township, it does not suggest that
any of these .units will be affordable to Jow and moderate income households.

22. The  BERNARDS TOWNSHIP LAND DEVELOPMENT
ORDINANCE fails to provide any realistic opportunity for the production of the
TOWNSHIP'S fair share of low and moderate income housing because
undeveloped Jand in the TOWNSHIP is predominantly zoned for single family
homes at low gross densities of between two acres per dwelling unit and one-
half acre per dwelling unit.

23. The BERNARDS TOWNSHIP .LAND DEVELOPMENT
ORDINANCE {ails to provide any realistic opportunity for the production of the
TOWNSHIP's fair share of low and moderate income housing through the
residential cluster option since the cluster optior{ permits the development of
single family homes at the same gross densities as the "as of right" zoning and at
net dénsities ranging between .33 and 1.33 dwelling units per acre.

24. The BERNARDS TOWNSHIP LAND  DEVELOPMENT
ORDINANCE fails to provide any realistic opportunity for the production of the
TOWNSHIP's fair share of low and moderate income housing through the Planned
Residentia] Development (PRD) option, and in fact, merely creates the illusion

of a higher density multi-family option because:
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PRD-I, permxtted in the R-2 and R-4 2zones, has a 600 dwelling
unit Jimit which has ajready been reached.

The PRD-2, PRD-3 and PRD-4 options which are permitted in
the R-5 zone, R-3 zone and R-8 zone, respectively, permit the
development of some multifamily housing within developments
at very low gross densities and subject to high open space

requirements.

25. The BERNARDS TOWNSHIP. LAND  DEVELOPMENT

ORDINANCE fails to provide any realistic opportunity for the production of the

TOWNSHIP's fair share of low and moderate income housing because the

ORDINANCE is replete with cost-generating provisions which are not related to

public health and safety standards.

26. The following cost generative standards illustrate the nature of

the cost-generative LAND DEVELOPMENT ORDINANCE provisions which make

it difficult, if not impossible, for builders to supply, in a cost-effective manner,

Jow and moderate income housing on vacant land in BERNARDS TOWNSHIP:

All standards listed in the Second Count as violative of the

Municipal Land Use Law since they force developers to choose

between complying with an illegal requirement and litigation
over the requirement;

All standards listed in the Third Count as impermissibly vague
and indefinite since they force a deveioper to redo designs and
engineering when a standard takes on an unexpected meaning:
Development apﬁlication and associated fees, which bear no
relationship to the TOWNSHIP's costs in reviewing applications
for development;

Street standards, including the requirements for at least a 50
foot right-of-way on all public streets;
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St;ﬁAafds apéligéﬁle to the PRD option including minimum tract
sizes, the 600 unit limit in the PRD-1 zone, the required mix of
single farnily and multifamily units, gross and net densities and
open space requirements;

The prohibition against tree removal which effectively requires a
tree survey prior to approval;

The requirement that package treatment plants be provided in
areas where public sewers are intended to be installed but are
not yet available, coupled with the requirement that such |
package treatments plants must be discontinued when the public
system is available;

Excessive buffer requirements;

The requirement for pedestrian and bicycle circulation paths
separated from motor vehicle circulation paths; '
The eight (8) dwelling units per building limit on multi-family
buildings;

The prohibition against building heights greater than two and
one-half stories;

The excessive detail required for preliminary plan submissions
including, detailed engineering reports, descriptions of
architectural treatment of buildings and aesthetic and socio-

economic impact analyses.

LACK OF AFFIRMATIVE INCLUSIONARY MEASURES

27. BERNARDS TOWNSHIP has failed to implement effective

affirmative measures to afford a realistic opportunity for the construction of

lower income housing, including at least the following af{irmative measures:

Da 53a

-7-



a. Requiring developers to set aside a portion of their development
for lower income housing;

b. Providing effective 2oning incentives for the production of lower
income housing;

c. Zoning vacént land for mobile home development;

d. Adopting a resolution of need for jower incofne housing;

e. Adopting 2 resolution granting tax abatement for projects
including governmentally subsidized lower income housing.

HILLS' QUALIFICATION FOR A BUILDER'S REMEDY

28. The New Jersey Supreme Court held in Mount Laure! Il that a

successfu] developer-litigant is entitled to a builder's remedy for a proposed
project providing a substantial amount of lower income housing unless the
municipality establishes that the proposed development is contrary to sound
planning principles or represents a substantial environmental hazard.

29. The all'egations stated in this Count demonstrate the facial
invalidity of BERNARDS TOWNSHIP'S LAND DEVELOPMENT ORDINANCE

under Mount Laure} ll.

30. HILLS has requested that the PLANNING BOARD amend its

MASTER PLAN to comply with the Mount Laurel II mandate and THE

PLANNING BOARD has refused or failed to so amend the MASTER PLAN.
3]1. HILLS has requested that the TOWNSHIP COMMITTEE amend its

LAND. DEVELOPMENT ORDINANCE to comply with the Mount Laurel Il

mandate and the TON NSHIP COMMITTEE has refused or failed to so amend the

ORDINANCE.
32. The HILLS property generally has no subsiantial development

constraints, has adequate road access and is near two major interstate highways.
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33. HILLS can arfange for the provision of adeguate sewage
treatment and public water supply to serve the needs of its proposed
development.

34. HILLS, pursuant to the attached certification, has committed to
providing a substantial amount of the housing in its development as presented to
the Planning Board by way of concept plan folrwarded by letter dated April 10,
1984, as housing which will be affordable to lower income families.

35. Development of the HILLS' property as a planned development at
an overall gross density of 10 dwelling units per acre in the Raritan Watershed
and 6 units per acre in the western portion of the Passaic Watershed, including
lower income housing, would contribute to the alleviation of the housing shortage
in the housing region which includes BERNARDS TOWNSHIP and would enable
persons who cannot presently afford to buy or rent housing in BERNARDS
TOWNSHIP to live there.

36. Housing can be constructed on HILLS' property in an
environmentally responsible manner and in price ranges affordable to a variety
of people who might desire to live there, including those of Jower income, if
BERNARDS TOWNSHIP by its Jand use regulations, made such developmenf
.reasonably possible.

WHEREFORE, HILLS demands judgment as follows:

1. Declaring the BEQNARDS TOWNSHIP LAND DEVELOPMENT
ORDINANCE invalid in its entirety;

2. Appointing a special master to revise the BERNARDS
TOWNSHIP LAND DEVELOPMENT ORDINANCE and to supervise the
TOWNSHIF with respect to the implementation of any builder's remedy in order
to insure prompt and bona-fide review by defendants of all applications by HILLS
for development approvals;
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3. Ordering the revision of the BERNARDS TOWNSHIP LAND
DEVELOPMENT ORDINANCE in order to bring it into compliance with the

MOUNT LAUREL Il mandate;

4. Ordering a bujlder's remedy for HILLS in the form of court
approval of a Concept Plan application to be submitted by HILLS conditioned
upon the provision of a substantial amount of dwelling units as housing affordable
to lower income people;

5. Ordering that all development applications for development
which includes a sﬁbstantial amount of lower income housing be "fast trécked;',
that is, approved within shorter time periods than provided for in the Municipal

Land Use Law and that Environmental Impact Assessments or Statements and

Community Impact Assessments or Fiscal Impact Reports not be required for
such developments;

6. Ordering that all fees, including but not limited to application
fees, inspection fees, engineering fees, building permit and certificate of
occupancy fees be waived for a. sufficient and appropriate amount c;f .housing
within developments which include a substantial amount of lower income
housing;

7. Ordering that only performance and maintenance guarantees
essentjial to protect public health and safety be required for on-tract or
off-tract improvements. associated with developments which include a
substantial] amount c;i lower jncome housing;

8. Ordering that mobile homes and midrise apartment unjts be
permitted in any development which includes a substantia] amount of lower
income housing;:

9. Ordering BERNARDS to plan and provide for, out of municipa!
tax revenues, reimbursement to developers for the construction of sewer, water,
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roads, other utilities and open space facilities required for developments which
include a substantial amount of lower income housing;

10. Ordering BERNARDS to accept all open space, recreational
facilities, roads and other infrastructure which may be dedicated in connection
with development which includes a substantial amount of lower income housing;

11. Ordering BERNARDS to pay for the costs of a nonprofit entity

to:

a. Subsidize . land, site improvement, construction and
“financing costs for lower jncome housing, particularly

Mount Laure] II housing;

b. apply for all available governmental subsidies for lower
income housing; and
c. screen applications for and sponsor and maintain lower

income housing, particularly Mount Laurel 1l housing in

BERNARDS TOWNSHIP.

12. Ordering BERNARDS to adopt a resolution of need and grant
tax abatement where necessary;
| 13. Restraining Defendant PLANNING BOARD from approving any
application for development of land in BERNARDS TOWNSHIP until a final
judgment is entered which finds that BERNARDS TOWNSHIP has met its fair
share of regional housing needs; o

14. Ordering Defendant BERNARDS TOWNSHIP to pay HILLS
counse] fees and costs of suit; and '

15. Granting HILLS such further relief as the Court deems just and

proper.
SECOND COUNT

1. HILLS repeats the allegations. of the First Count and

incorporates them as if set forth herein at length.
Da 57a
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VIOLATIONS BY BERNARDS TOWNSHIP OF THE MUNICIPAL LAND USE LAW

2. For at least the following reasons set forth in the remainder of
this Count, the BERNARDS TOWNSHIP LAND DEVELOPMENT ORDINANCE

is invalid as contrary to the general welfare and in violation of the New Jersey

Constitution and the Municipal Land Use Law, N.J.S.A. 40:55D-1 et. seq.
3. The provisions of the BERNARDS TOWNSHIP LAND
DEVELOPMENT ORDINANCE which violate the Municipal Land Use Law are

unduly cost-generative and thus bar the provision of lower: income housing
becausé thes' req'uire a developer to choose between compliaﬁce with an illegal
standard or litigation over such standard.

4. The TOWNSHIP COMMITTEE revised and adopted the current
' LAND DEVELOPMENT ORDINANCE on May 13, 1982.

5. The PLANNING BOARD adopted the current MASTER PLAN on
December 13, 1982.

6. The failure of the TOWNSHIP COMMITTEE to readopt the LAND
DEVELOPMENT ORDINANCE after the new MASTER PLAN was adopt.ed in
December of 1982 violates N.J.S.A. 40:55D-62 and effectively invalidates the
entire ORDINANCE.

7. The ORDINANCE provision delegating substantial decision-
making authority to the Technical Coordinating Committee violates N.J.S.A.
40:55D-20.

8 The ORDiNANCE provision containing conditiona] use standards
violates N.J.S5.A 40:55D-67;

9. The ORDINANCE standards governing modifications of design
standards violates N.J.S.A. 40:55D-51.

10.. The ORDINANCE f{fails to require the PLANNING BOARD to
make required findings of fact for residential cluster development in violation of

N.J.S.A. 40:55D-45; Da 58a
-12.



11. The O!iDINAﬁéE requires 8 developer to enter into a
*Developer's Agreement"” with the TOWNSHIP which allows the TOWNSHIP
COMMITTEE to retain approval over development in violation of N.1.S.A
40:55D-37a and 40:55D-76b which grant the Planning Board and Board of
Adjustment site plan and subdivision approval powers, and N.J.S.A. 40:55D-20,
which vests such powers exclusively in those Boards.

12. Ordinance No. 655 which was enacted on November |, 1982

governs assessments for off-tract improyements and violates the Municipal Land

'Use Law in at least the following rﬁanner: o o |
a. ORDINANCE No. 655 mandates contributions for off-tract
improvements without regard 1o whether or not such
improvements are "reasonable and necessary" , "necessitated or
required by construction or improvements within such
development", and without any- determination that such
improvements bear any rational nexus to the impact of the
speéiﬁc development on the community's infrastructure, in
violation of N.J.S.A. 40:55D-42;
b. ORDINANCE No. 655 requires the developer to execute a
contract or " Developgr's Agreement" with the TOWNSHIP as a
condition of approval, thereby forcing a waiver of rights
provided by the Municipal Land Use Law, including the right
proﬁded by N.J.S.A. 40:55D-42 to make payment undér protest
so as to preserve rights for later judiciai determination as to the
fairness and reasonableness of the fees;
c. ORDINANCE No. 655 provides that the off-tract
improvement fee charged to a developer can be raised after
prelimina_ry approval to reflect "current construction costs",
despite the provisions of N.J.S.A. 40:55D-42 to the contrary:
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d. ORDINANCE No. 655 sets forth a determination of the
costs for improvements thoughout the municipality without
regard to the rights of a developer to prove whether or not any
specific improvement has any benefit to or impact on the
specific development, in violation of N.J.S.A. 40:55D-42.
e. Ordinance No. 655 requires payments towards traffic
improvements, such as the rehabilitation of two railroad
stations, an off-street commuter parking facility and County
roads and br}dges, not authorized by N.J.5.A 40:55D-42.
WHEREFORE, HILLS demands judgment as follows:
l. Declaring the BERNARDS TOWNSHIP LAND DEVELOPMENT
ORDINANCE invalid in its entirety;

‘ 2. Appointing a special master to revise the BERNARDS
TOWNSHIP LAND DEVELOPMENT . ORDINANCE and to supervise the
TOWNSHIP with respect to the implementation of any builder's remedy in order
to insure prompt and l?ona-ﬁde review by defendants of all applications by HILLS
for development approvals;

3. Ordering the revision of the BERNARDS TOWNSHIP LAND.
DEVELOPMENT ORDINANCE in order to bring it into compliance with the

MOUNT LAUREL Il mandate;

4. Ordering..a builder's remedy for HILLS in the form of court
approval of a Concept Plan application to be submitted‘b) HILLS conditioned
upon the provision of a substantial amount of dwelling units as housing affordable
to lower income people;

5. Ordering that all development applications fof development
which includes a substantial amount of lower income housing be "fast trached",
that is, approved within shorter time periods than provided for in the Municipa!
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Land Use Law and that Environmenta] Impact Assessments or Statements and

Community Impact Assessments or Fiscal Impact Reports not be required for
such development; .

6. Ordering that all fees, incjuding but not himited to application
fees, inspection fees, engineering fees, building permit and certificate of
occupancy fees be waived for a sufficient ana appropriate amount of housing
within developments which include a substantial amount of lower income
housing;.

7. Ordering that only pérformaﬁce and .maintenance guarantees
essential to protect public health and safety be required for on-tract or
off-tract improvements associated with developments which include a
substantial amount of lower income housing;

8. Ordering that mobile homes and midrise apartment units be
permitted in any development which jncludes a substantial amount of lower

income housing;

9. Ordering BERNARDS to plan and provide for, out of .municipai
tax revenues, reimbursement to developers for the 'construction of sewer, water,
roads, other utilities and open space facilities required for developments which
include a substantial amount of lower income housing;

16. Ordering BERNARDS to accept all open space, recreationa!
facilities, roads and other infrastructure which may be dedicated in connection
with development which includes a substantial amount of jower income housing;

11. Ordering BERNARDS> to pay for the costs of a nonprofit entity
to:

a. Subsidize Jand, site improvement, construction anc

financing costs for lower income housing, particularly

Mount Laure] 1l housing;
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b. apply for all available governmental subsidies for Jower
income housing; and
C. screen applications for and sponsor and maintain lower

income housing, particularly Mount Laurel Il hcusing in

BERNARDS TOWNSHIP.
12. Ordering BERNARDS to adopt a resolution of need and grant
tax abatement where necessary;

. 13 Restraining Defendant PLANNING BOARD from approving any
application for‘deve.lop;me;\t of iand in .EERNARDS TOWNSHIP until a final
jud.gment is entered which finds that BERNARDS TOWNSHIP has met its fair
share of regional housing needs;

14. Ordering Defendant BERNARDS TOWNSHIP to pay HILLS
counse} fees and costs of suit; and

_15. Granting HILLS such further relief as the Court deems just and

proper.

THIRD COUNT

1. HILLS repeats the a_llegations of the First and Second Counts and
incorporates them as if set forth herein at length.

2. For at least the reasons set forth in the remainder of this Count,
the BERNARDS TOWNSHIP LAND DEVELOPMENT ORDINANCE is
impermissibly vague and indefiﬁite.

3, The provisions of the BERNARDS TOWNSHIP LAND
DEVELOPMENT ORDINANCE which are impermissibly vague and indefinite are
unduly-cost generative and thus bar the provision of Jow and moderate income
housing because they force developers to redo costly site designs and engineering
when an ambiguous standard takes on a new meaning through PLANNING
BOARD interpretation. Da 62a
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4. The following sections of the BERNARDS TOWNSHIP LAND

DEVELOPMENT ORDINANCE grant excessive and unlimited discretion to either

the TOX'NSHIP engineer or defendant PLANNING BOARD and are illustrative of

provisions which fail to set forth adequate standards to guide these township

officials in the exercise of discretjon:

b.

C.

i.

Street type definitions;

Business type definitions, such as the limitation that a

business be "designed and intended to serve the need of

residents in the immediate vicinity";

The requirement that “"monotonous repetition of elements
shall be avoided;

The requirement that multi-family units within a Planned
Residential Development be "attractive";

a general prohibition against development which would
create “impractical, unsafe or unsatisfactory conditions...";
a requirement that any proposed conditional use B will
éonform as much as possible to surrounding buildings and to
such other development as permitted by right within the
zone";

a requirement that the Board consider, for residential
cluster, whetﬁer or not the design furthers " the amenities
of light and air, recreation and visua! enjoyment."

The provision which allows the Board to grant
modifications from design standards at the Board's

discretion;

WHEREFORE, HILLS demands judgment as follows:

l. Declaring the BERNARDS TOWNSHIP LAND DEVELOPMENT

ORDINANCE invalid in its entirety; Oa 63q
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2. Appointing a \special master to revise the BERNARDS
TOWNSHIP LAND DEVELOPMENT ORDINANCE and to supervise the
TOWNSHIP with respect to the implementation of any builder's remedy in order
to insure prompt and bona-fide review by defendants of all applications by HILLS
for development approvals;

3. Ordering the revision of the BERNARDS TOWNSHIP LAND

DEVELOPMENT ORDINANCE in order to bring it into compliance with the

MQUNT LAUREL Il mandate;
' ” 4. drdering a builder's remedy for HILLS in the iorrﬁ of court
approval of a Concept Plan application to be submitted by HILLS conditioned
upon the provision of a substantial amount of dwelling units as housing affordable
to lower income people;

5. Ordering that all development applications for development
which includes a substantial amount of lower income housing be "fast tracked",
that is, approved within shorter time periods than provided for in the Municipa!

Land Use Law and that Environmental Impact Assessments or Statements and

Community Impact Assessments or Fiscal Impact Reports not be required for
such developments;

6. Ordering that all fees, including but-not limited to apglication
fees, inspection fees, engineering fees, building permit and certificate of
occupancy fees be waived for a sﬁfﬁcient and appropriate amount of housing
within developments which incjude a substantial amount of lower income
housing;

7. Ordering that only performance and maintenance guarantees
essential to protect public health and safety be required for on-tract or
off-tract improvements. associated with developments which include a
substantial amount of lower income housing;

DQ 6L§q
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8. OrAering that mobile homes and rrﬁdrise apartment units be
permitted in any development which includes a substantial] amount of lower
income housing;

9. Ordering BERNARDS to plan and provide for, out of municipal
tax revenues, reimbursement to developers for the construction of sewer, water,
roads, other utilities and open space facilities required for developments which
include a substantial amount of lower income housing;

10. Ordering BERNARDS to accept all open space, recreational
faciﬁties, roads and other infrastrﬁcture which may be. dedicated in connection
with development which includes a substantial amount of lower income housing;

11. Ordering BERNARDS to pay for the costs of a nonprofit entit);
to:

a. Subsidize land, site improvement, construction and
ﬁn.ancing costs for lower income housing, particularly

Mount Laure] Il housing;

b. apply for all available governmental subsidies for lower
income housing; and
c. screern applications for and sponsor and maintain lower-

income housing. particularly Mount Laure! II housing in

BERNARDS TOWNSHIP.

12. Ordering BERNARDS to adopt a resolution of need and grant

tax abatement where necessary;

13. Restraining Defendant PLANNING BOARD from approving any
application for development of land in BERNARDS TOWNSHIP until a {inal
judgment is entered which finds that BERNARDS TOWNSHIP has met its fair

share of regional housing needs;

Da bso
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14. Ordering Defendant BERNARDS TOWNSHIP to pay HILLS
counse} fees and costs of suit; and

15. Granting HILLS such further relief as the Court deems just and

proper.

FOURTH COUNT

1. HILLS repeats the allegations of the First through Third Counts
and incorporates them as if set forth herein.'

2. The HILLS property includes substantjal property within a
growth area designated on the State Development Guide Plan.

3. The HILLS property has excellent access via the Interstate
Highway system.

4. The HILLS property is bounded by Somerville, Liberty Corner,
Mount Prospect and -Layton Roads, and such roadways provide an adegquate
circulation network to serve the proposed development.

5. The HILLS has made arrangementsl with Environmental Disposal
Corp., @ public utility with a franchise area which includes a portion of the
HILLS property, to provide adequate sewage service to permit development of
its property as proposed herein, and can make contractua! arrangments for an
adequate water supply to serve ,SUCh, development.

6. The BERNARDS LAND DEVELOPMENT ORDINANCE currently
zones the HILLS property for R-8 development with a PRD-4 option in the‘
Raritan Watershed, and for R-3 development with a PRD-3 option in the Passaic
Watershed.

7. The current 2oning of the HILLS property would permit 1,275
dwelling units and 50,000 sq. ft. of commercial uses on 1,046 acres at a gross

density of approximately 1.2 units per acre.
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8. The densities permitted on the HILLS property do not reflect the
high environmental suitability of the property and the availability of sewer,
water and road infrastructure to serve high density development.

9. The classification of the HILLS property for R-3 and R-8 uses
violates the requirement of N.J.S.A. 40:55D-62a that the zoning ordinance be
drawn with reasonable consideration to the character of each district and its
peculiar suitability for earticular uses in order to encourage the most
appropriate use of land. 4

10. The restriction.s imposed upon the HILLS property by virtue of
the R-3 and R-8 zoning are arbijtrary, capricious, unreasonable and are not
justified by the natural features of the property, its location with respect to
existing sewer, water, road and other facilities, its Master Plan and State
. Development Guide Plan designation.

12. The classification of the HILLS property for relatively low
intensity uses is arbitrary and unreasonable sincé it bears no reasonable relation
to the public health, safety and welfare of the present and future residents of
the TOWNSHIP.

13. For the reasons set forth hereinabove, the 2oning ordinance

designation of the HILLS' property violates the Municipal Land Use Law and

constitutes an unnecessary and excessive restriction on the use of property, thus
depriving HILLS of its property \,vi.th‘out due process of Jaw and said designation
is therefore unconstitutional and null and void.

WHEREFORE, Hills demands judgment as follows:

1. Declaring the BERNARDS TOWNSHIP LAND DEVELOPMENT
ORDINANCE invalid in its entirety;

2. Appointing a special master to revise the BERNARDS

TOWNSHIP  LAND DEVELOPMENT ORDINANCE anc to supervise the

Oa bva
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TOWNSHIP with respect to the implementation of any builder's remedy in order
to insure prompt and bona-{fide review by defendants of all applications by HILLS
for development approvals;

3. Ordering the revision of the BERNARDS TOWNSHIP LAND
DEVELOPMENT ORDINANCE in order to bring it into compliance with the

MOUNT LAUREL Il mandate;

4. Ordering a builder's remedy for HILLS in the form of court
approval of a Concept Plan application to be submitted by HILLS conditioned
upon the provision lof a substantial amount of dwelling units as housing affordable
to lower income people;

5. Ordering that all development applications for development
which incljudes a substantial amount of lower income housing be "fast tracked",
that is, approved within shorter time periods than provided for in the Municipal

Land Use Law and that Environmental Impact Assessments or Statements and

Community Impact Assessments or Fiscal Impact Repor‘ié not be required for
such developments;

6. Ordering that all fees, including but not limited to application
fees, inspection fees, engineering fees, building permit and certificate of
occupancy fees be waived for a sufficient and appropriate amount of housing
within developments which include a substantial amount of lower income
housing;

7. Ordering that only performance and maintenance guarantees
essential to protect public health and safety be required for on-tract or
off-tract improvements associated with developments_-which include a
substantial amount of lower income housing; '

8. Ordering that mobile homes and midrise apartment units be
permitted in any development which includes a substantial amount of lower
income housing; |
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9. Ordering BERNARDS to plan and provide for, out of municipal
tax revenues, reimbursement to developers for the construction of sewer, water,
roads, other utilities and open space facilities required for developments whicn
include a substantial amount of Jower income housing;

10. Ordering BERNARDS to accept all open space, recreational
facilities, roads and other infrastructure which may be dedicated in connection
with development which includes a substantial amount of lower income housing;

1l. Ordering BERNARDS to pay for the costs of a nonprofit ehtity
to:

a. Subsidize land, site improvement, construction and
financing costs for lower income housing, particularly

Mount Laure! II housing;

b. apply for all available governmental subsidies for lower
income housing; and
c. screen applications for and sponsor and maintain Jower

income housing, particularly Mount Laurel II housing in.

BERNARDS TOWNSHIP.

12. Ordering BERNARDS to adopt a resolution of need and grant
tax abatement where necessary;

13. Restraining Defendant PLANNING BOARD {rom approving any
application for development: of land in BERNARDS TOWNSHIP unti] a {fina!
judgment is entered which finds that BERNARDS TOWNSHIP has met its fair
share of regional housing needs;

14. Ordering Defendant BERNARDS TOWNSHIP to pay HILLS
counse! fees and costs of suit; and

15. Granting HILLS such further relief as the Court deems just and

proper. D bq a
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FIFTH COUNT

1. Hills repeats the allegations of the First through Fourth Counts

and incorporates them as if set forth herein.
2. Following litigation with THE TOWNSHIP OF BERNARDS

captioned as The Allan-Deane Corporation v. The Township of Bernards and

docketed L-25645-P.W., a FINAL JUDGMENT was entered by the Law Division
of Superior Court on March }7, 1980 which required re-zoning of the HILLS
property to permit 1,275 units of mixed housing types and 50,600 square feet of
commercial uses. ‘

3. The March 17, 1980 FINAL JUDGMENT ordered BERNARDS to
adopt specific provisions with respect to the HILLS property within 90 days,
including the following:

a. Allow the 1002 housing units to be constructed on the
Raritan Basin to be sewered through a sewer plant to be located
in Bedminster; o
b. Permit the clustering of a variety of types of housing units
under flexible performance standards;
c. Contain no floor area ratios (F.A.R) limitations or
coverage requirements nor attempt to regulate maximum net
densities, lot areas or bedroom mixes in the residentjal areas;
d.  Be designed fo insure road and public facilities of durable
quality at minimum cost;
e. Allow pﬁblic roéds at a grade of up to 8% and shall require
pavement widths of no more than 30 feet for-collector roads and
24 feet for other public roads;
{. Allow private roads;
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g. Permit alfernate methods of drainage such as swales and
natural drainage courses which meet the Township's performance
criteria;

h. Comply with the Municipal Land Use Law;

i. Not be unduly cost generating or be inconsistent with any
provision of this Order. .

4. The March 17, 1980 FINAL JUDGMENT dismissed the action
"without prejudice to Allan-Deane’s right to later éhallen_ge any existing or later
adopted Land Use Ordinance which is inconsistent with the terms of this Order
or the letter agreement of February 1, 1980" and required the TOWNSHIP to
comply with the terms of the Order and letter agreement.

5. The Allan-Deane Corp. objected on numerous occasions to
specific provisions of Ordinance drafts during the period in which the ordinance
was being prepared as well as after it was introduced and adopted.

é. Prio.f .tc.) adoption of the Ordinance, numerous memoranda were
submitted by representatives of Allan-Deane to BI,ER!\'ARDS TOWNSHIP which
stated that the proposed Ordinance contained numerous provisions which were
contrary to the Final Judgment.

7. The LAND DEVELOPMENT ORDINANCE adopted on June 2,
1985 contained many of the provisions objected to by Allan-Deane as violating
the FINAL JUDGMENT. |

8. Amendments to the LAND DEVELOPMENT ORDINANCE.
adopted on October 7, |980, were responsive to only a few of Allan-Deane
objections, and BERNARDS was so advised by letter of November 13, 1980 which
lezter reserved to Allan-Deane the right to challenge the ORDINANCE at an

~ time in order to bring it into conformance with the FINAL JUDGMENT.
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9. TI"\e PLANNING BOARD violated the FINAL JUDGMENT by
requiring road widths greater than twenty-four feet on the HILLS property in a
subdivision approval memorialized on October 8, 1981.

10. On December 14, 1982, the HILLS filed a prerogative writ action

entitled The Hills Development Company v. The Mayor and Township Committee

of Bernards Township and docketed L-021602-82 which action challenged an

ordinance amendment adopted November 1, 1982 governing assessments for off-
tract improvements.

11. On January 25, 1984 a consent judgment wa§ -entered in the
HILLS action cited above, which judgment dismissed the action without prejudice
to HILLS right. to reinstate the challenge to any off-tract improvement
requirement in the event that "any attempt is made to impose such an obligation
upon any portion of the lands owned by the Hills Development Company in
Bernards Township without benefit of authorizing ordinance provisions".

" 12. On January 2%, 1984, the PLANNING BOARD advised HILLS'
counse} that it intended to require HILLS to provide some percentage of it:r»
housing to lower income households without a density increase or other ordinance
revision.

13. The BERNARDS LAND DEVELOPMENT ORDINANCE and off-
traét amendments regarding improvement assessments were adopted with
knowledge of the fact that numerous provisions violated the Final Judgment, and
the PLANNING BOARD!'s action in adopting approval conditions in violation of
the FINAL JUDGMENT f{further indicates the TOWNSHIP's willful disregard of
judicial orders.

W HEREFORE, HILLS demands judgment as follows:

1. Declaring the BERNARDS TOWNSHIP LAND DEVELOPMENT
ORDINANCE invalid in its entirety;

0
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2. Appointing a | special master to revise the BERNARDS
TOWNSHIP LAND DEVELOPMENT ORDINANCE and to supervise the
TOWNSHIP with respect to the implementation of any builder's remedy in order
to insure prompt and bona-{fide review by defendants of all applications by HILLS

for development approvals;

3. Ordering the revision of the BERNARDS TOWNSHIP LAND
DEVELOPMENT ORDINANCE in order to bring it into compliance with the

MOUNT LAUREL Il mandate and the March 17, 1980 Final Judgment;

4. Ordering a builder's remedy for HILLS in the form of court
approval of a Concept Plan application to be submitted by HILLS conditioned
upon the provision of a substantial amount of dwelling unjts as housing affordable
to lower income people;

5. Ordering that all development applications for development
which includes a substantial amount of lower income housing be "fast tracked”,
that is, approved within shorter time periods than provided for in the Municipal

Land Use Law and that Environmenta)] Impact Assessments or Statements and

Community Impact Assessments or Fiscal Impact Reports not be required for
such developments;

6. Ordering that all fees, including but not limited to application
fees, inspection fees, engineering fees, building permit and certificate of
occupancy fees be waived for a sﬁfﬁcient and appropriate amount of housing
within developments which include a substantial amount of lower income
housing;

7. Orderiné that only performance and maintenance guarantees
essential to protect public health and safety be required for on-tract or
off-tract improvements associated with developments which include a

substantial amount of lower income housing;
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8. Ordering that ’mobile homes and midrise apartment units be
permitted in any development which includes a substantial amount of lower
income housing;

9. Ordering BERNARDS to plan and provide for, out of municipal
tax revenues, reimbursement to developers for the construction of sewer, water,
roads, other utilities and open spéce facilities required for aevelopments which
include a substantial amount of lower income housing;

io. Ordering BER.NARDS. to accept all open space, recreatjonal
facilities, roads and other infrastructure which may be dedicated in connecﬁon
with development which includes a substantial amount of lower income housing;

11. Ordering BERNARDS to pay for the costs of a nonprofit entity
to:

a. Subsidize land, site improvement, construction and
financing costs for lower income housing, particularly

Mount Laurel II housing;

b. apply for all available governmenta] subsidies for lower
income housing; and
C. screen applications for and sponsor and maintain lower

income housing, particularly Mount Laurel II housing in

BERNARDS TOWNSHIP.

12. Ordering’ BERNARbS to adopt a resolution of neec and grant
tax abatement where necessary;

13. Restraining Defendant PLANNING BOARD from approving any
‘application for development of land in BERNARDS TOWNSHIP until a final
judgment is entered which finds that BERNARDS TOWNSHIP has met its fair
share of regional housing needs;
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14. Ordering that BERNARDS waijve all requirements of Ordinance
655 as they apply to any developer providing substantial amounts of housing for

persons of Jow and moderate income.
15. Ordering Defendant BERNARDS TOWNSHIP to pay HILLS

counsel fees and costs of suit; and

16. Granting HILLS such further relief as the Court deems just and

proper.

SIXTH COUNT

1. HILLS repeats the allegations of the First through Fifth Counts
and incorporates them as if set forth herein.

2. A portion of The HILLS property is within the Passaic Basin and
served by the BERNARDS TOWNSHIP SEWERAGE AUTHORITY.

3. Environmental 'Disposal Corporation, a public utility which
provides sewer service for HILLS in the Raritan Basin, applied to the
BERNARDS TOWNSHIP SEWERAGE AUTHORITY for permission to extend its
franchise to serve the Passaic Basin on February 14, 1984,

4. The BERNARDS TOWNSHIP SEWERAGE AUTHORITY in

violation of the Open Public Meeting Act, N.J.S.A. 10:4-6 et seq., held closed

sessions on March 6, 1984 and again on March 22, 1984 to consider the application
of Environmental Disposal Corporation to provide limited sewage and septic
management services to HILLS property in the Passaic watershed.

5. The BERNARDS TOWNSHIP SEWERAGE AUTHORITY refused
to grant the franchise extension (to serve HILLS) to Environmental Disposa!

Corporation on Apri} 13, 1984,
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6. The BERNARDS TOWNSHIP SEWERAGE AUTHORITY is
controllied by the TOWNSHIP COMMITTEE by virtue of the appointment of
members of the TOWNSHIP COMMITTEE to the AUTHORITY.

7. The actions of the SEWERAGE AUTHORITY in deliberating in
closed session and denying Environmenta’ Disposal Corp. a sewer franchise
extension to serve HILLS were taken in furtherance of a civil conspiracy with
the TOWNSHIP COMMITTEE to prevent the use of the HILLS property for high
density residential development, including lower income housing.

WHEREFORE, HILLS demands judgment as follows:

I. Invalidating the SEWERAGE AUTHORITY's action in denying
Environmental Disposal Corp. a franchise extension to serve HILLS;

2. Ordering the SEWERAGE AUTHORITY to grant the franchise
extension requested by the Environmental Disposal Corp;

3. Ordering the SERERAGE AUTHORITY to turn over the minutes
and any tape recording or transcript of its March 6, ]984 and March 22, 1984
meetings to HILLS: . ' |

4. Ordering defendant SEWERAGE AUTHORITY to pays HILLS'

Counse] fees and costs of suit;

5. Granting HILLS such further relie{ as the Court deems just and

proper.

BRENER, WALLACK & HILL
Attorneys for Plaintiff

By: 2 P<e {]L////{ //
?é 7

—/
H A. Hi ’

¢
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CERTIFICATION IN SUPPORT OF BUILDER'S REMEDY

I. 1 am President of Hills Development Company and submit this
certification in support of the Complaint in Lieu of Prerogative Writ to be filed

by Hills Development Cbmpany against the Township of Bernards and other

defendants.

2. 1 have read the Complaint to be filed by Hills Development
Company and have been advised by legal counsel of the requirement pursuant to

the Mount Laure] Il case that a developer commit to providing a substantial

amount of lower income housing in his proposed project in order to qualify for a
Court ordered builder's remedy.

3. Hills Development Company hereby commits to providing a
substantial amount of Jower income housing and said commitment is accurately
set forth in the First Count of its Complaint against the Township of Bernards.

4. I hereby certify that the foregoing statements made by me are
true. 1 am aware that if any of the foregoing statements made by me are

willfully false, I am subject to punishment.

e W Mnpr

John H. Kerwin, President
Hills Development Company

DATED: 7 [, 17%9
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EXHIBIT A

MASON., GRIFFIN & PIERSONM

20t NASSAU STREEY

PEINCETON N J OB340

B0u 921.6533 : " )

atrornevesoe  Plaintiff, The Allan<D.ane Corporation

SUPLFIOR COUR O Kilw JURSCY
LAW DIVISION -~ ehninen™ covroey
DATFET NC. L-25030-P W,

ol ALINNSNTINL COFTOWNY L,
2 in-ilavarse Ceorwroration
guzlif:et Lo do business in
tie Siaty of Lew Jers.v,

i'laintiff, Civil Ac-tion

ve, FINAOL JUDsnenT
CTHID TOWNEGIP OF BLRUARDE,
I0THE CoUnlT OF SONZRSET,

“a runicival ceciporation of the
€.atz of 2w Jersey, ot al.,

Wt N Nt st Vst il gl Vi P Nt gt ol sl s

in.irndant.

“iie matter having coune bofeore the Crurt v way of a-
actic.. ::. li:u 0f prerceative writ, instituie? b0 Flaintiff-
sardownor in 1976 to attacn the Land Use Oréirances of Defeniz-<-
Panazlionioty Cnothe grounds that they were exciusionary and tiss

th: thrio=eore zomin' o Piaintiff s property van art-itrary a:n
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capricjous; and the Coﬁr: having hecard the testimony of tha Plai:
tiff's and Dcofendant's consultants with regard to the substantin:
revision.. of the Land Usc Ordinances in Bernards cnacted siize
the inztitution of this litigation and proposed. to be cnasted,
an? having concluded as foliows:

l. Since the institution of this litigza2*ior,
Bernards Township has auastantxally rovised those
écctions of 1ts*20n1ng Ordinance rngJatan residentia’
densities sc ar to make affirmatively prssible a sub-
stantial quarntity of multi-family housing. -

2. E.riards Township is now affirrmitively pro-
wading for its fair sharc of the reutonal hcusing neod
fcr least ceost housing.

3. Deferndant-Muricipality and Plarning Brard hav
acthorized their attorncys to represent to the Court
that the Towisl:ip is now in the process of revisirg it~

tc..,

asier Plan ond is now prepared to rozone those por

l‘
t

tions of tho Yewnship, including the Pllan-Deanc Pr
vhish are locatod within a zon1ng district where ti
Qh]?v’S?Smﬁbw p:rmittej are singlc-farily dctnrhfﬁ
ua,}}z g= on t.ree-acre lots of a requlated confisav-
‘ation, Su a. to joernit planned unit developments with
fiexible'sta:dards, at a gross density of up te .5

welling unit: ;.r acre in the Pasraic Watershed ant

density of 2 dwelling units jer acre in the Rarit:

)
-
¢
L
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Watershed. Thesc prnpos&d‘revisié's arv consistert wi-
‘Yo regicnal plannirg for the area, reasecnahly balance
the land use goal of maintaining lnw groe.: residontial
d-nsities in the area vith the municica) ol ligatic:n
to allow landowners an cconbmicallf fornille viel and?
will provide fca a greater variety anl oboise of Leuni
Inr all income groups.

4}v"The flexibility of the Towishij's pro?oséd
revisions, mcreover, is reasonable becausc:

a. low density use of land is achieved witihi~
imposition of arbitrary lot size reniromants.

b. Clustering makes possible low donsity
housing at ninimum public improven. nt costs and
thus removes the cost gencrating fitures nermal
associated with low density.

c. F being able to cluster on th-~ir beet
land, devclopers have an econcnic juentive a0t to
atteﬁpt dcvelnpmeht on land least suitable for
dovelopr. L. |

d.. Thn'oyéortunities for gxtecn-ive anountu

:bf O} +n HpacLs are rrovided, thus progervin: moes

£ thu‘n;turnl l;ndscapc.
5. Plaintiff, hllan-Deane Cofgoration, own:s ayp-
prusimately 1,04€ acres in Bernards Tewnshrp., of whics

it reximately f00 acres are located in the Raritan

Da goa -



Watershed on the border of Bed-instar Touwushi; and 54°
~

acres are locatzed in the Pessaic Watershoy.
77
1t. is on this /7/ da of //4(04

OPDE! V) s follows:

» 19F2,
1.(a) The Township of Rernards s!iall revisoe i1ts Land
tUse Crdinances within ninety (90) days of the dat. loevenf so az ¢
poroit 1,275 units of rined housing types and 32,000 scuare fa2:d
cf coroiirsial uses on the Allan-Deane property in I r:ards Tawn-
shin wﬂﬁch £hall be allocated as follows and as w0t forth in the
Yotttz acreersnt dateld February 1, 1980 attache ! Lorote;

1. Ir the Raritan Watershed (501 2oz X 2 dw:ll-

ires unite peroacsre) - 1002 units of Niuwciae.
2. 1.t Passaic Watershad (%40 acvers x .5 00 U3

1122 units per acre) - 273 units of touricn-.

sered o,

3. The naader of units permitted to 1 conatruct

deozach o atorshed and th total numberof units t.o 1o zonstructe
en land proccntiy owmed by the Allan-Deanc Corperac.on shall ot

e inzres.od or decreafel due to any later enuireoring delorninat’

wiicih mtc choanzo the total acreage or the a.rcage within eith.

(i, Thé ééquhip. € Boernards shall urdat. oy revis:
its lfaci21 Pia. te reflect the clianges din dits Zevelor-ont yegula
iene reulting frors the implewmentation of fids Order and the
Jettr a:r«x:v:t‘dét‘d'fvhruar; 1, 1987 within twolve (I12) month

t lx'!w")fo

vo
-
—
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2. The Land Uso Ordinanc:'s regulatirg development on
the 21lan=-beanc property shall:

a. Allow the 1002 housing units to be comstruct -
on *he Rarita: Basin to be sewercl through a scws:
plant to b lc.cated in Bedminster.

. Poermit tho élustcring of a varicty of tyvo:x
of hou.ing units under flexible‘pcrfOtman:o standards.

c. Contaia no flocr area ratics (F.A.R.) limi-
tations or coverage requirements nor atteorpt to re-
gulato maxinum net densities, lot arcas or oxdro~m
mi. s ip tho residential areas.

d. EFEe designed to insure road and pullic
focilities of dh:able quality at hininum cost.

e. Allow pullic roads at algradt of up to S7
ard shall rejuire pavemant widths of no more than
30 feet for collector roads and 24 feet for other
1.ullic roads.

£f. Allow rrivate roals.

a,’ qugi: alpern;te methods of drainngb such
ooLwilen and L:t;ral draiﬂage_ccu;scs which ¢
too Joenshiy 's o perfcrmance criteria.

hh. Comrly witl. the Manicipal Land Use Liw.

i. Net Lo undily cost generatin: or Lo incor.-

sistent with - provision cof this Order.
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3. NQtwithstanding any other provision in this Ordécr,
the Towvnship may requirc that up to 35% of the total units con-
structed by Allan-Deanc shall be single-family and/or two-family
attached units.,

5. The Health Ordinances for Bernards Tounship shall
e amended Ly the Board of Health in order to perivit the cor-
structicy within the Township of all systems aporov.:d ry the
€:ate and the Township shall support alternative on#iée'sewa;c
Iirpo0sul technology.

5. The Allan-Dwane Corporation ghall L~ rcqnirud,‘ag
.3 condition of final site plan approval, to dced tu‘Berﬁérds

Toochipoa rark site of anrroximately 100 acres,within the Passa:-

-
-

t..it., tho boundaries of which shall be determined during the

arvlication procecs. Allan-Deane shall also be reyuire’,

1
'™
o
"

Mo
[
v
.

as 2 con&iiian for site plan approval, to provide the Townshi:n
vith a schocl sité of ap;roximately 20 acres. Nonv of the akove

s.cayce to Lo deeded to the Towaship shall be at'fhe exyponse of
th Tewnhiir ner shall they reduce the number ¢f urits of devele--
I ont o neerraiit 2 under the terms of this Ordecr. Sucl éonated acre-
6rz o3y L in-luded by Allan=-Diane in the cormputation of onon

. This actic: i Jismisscd, upor the stipialiation of

e

the pareic:, withoust prejudice te Allan-Deanc's right to later

¢haollen s L., o¥isting or later adorted Land Us2 Ordinance which
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ie inconsistent with the terms of this Order or the letter agre-
ment of February 1, 1980 attached hereto and Plaintiff and e~
fendant, The Township of Bernards, are directed to comply with

the terms of this Order and the letter agreema2nt of February 1,

//‘W 7/

CZ///M

7
B. Thomas Leahy J.S.C.

-~
o7 .
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We heréby consent to the form and entry of the

within Ordor.um“

For The Allan-Ceanc Corporation

MASON, GRIFFIN & PILRSON

HANNOCH, WEIS'IAY, TR &
RESSLR

By:

Dcan A. Gawvoer

For The Townshi of Bernards,
The Township Committee of Tho
Township of Barnards, The
Planning Board of th: Tcwnzhirv
of Bernards

McCARTLER & ENLGLISH

THar o

Ny: ’ i
Alfred L. Farguson

FARRELL, CURI.S, CARLIN &
DAVIDSO .

Wv’

ames E. Davideon

th

1 hereby cens.ont t form of the within Order.

For the Somersa2t County Flannin:
Board
ey

'\-. AL 7 P .
Joln F. Richardson

.
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Answer to Complaint
Filed June 5, 1985

. Sur=RIOR COURT Ob B
FILED -~

i ool
JUil & Red

PM Y
; JOHN M. MAYSON !
g;_.’,. ~ ~ CLERK - ’

e

FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Post Office Box 145

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defendants, Township of Bernards, Township
Committee of the Township of Bernards and the Sewerage Authority
of the Township of Bernards

THE HILLS DEVELOPMENT COMPANY; | : SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

Plaintiff, SOMERSET/OCEAN COUNTIES

Docket No. L-030039-84 P.W

THE TOWNSHIP OF BERNARDS in the Civil Action

COUNTY OF SOMERSET, a municipal

corporation of the State of New : ANSWER TO
Jersey, THE TOWNSHIP COMMITTEE OF COMPLAINT AND

THE TOWNSHIP OF BERNARDS, 'THE s FIRST AMENDED COMPLAINT
PLANNING BOARD OF THE TOWNSHIP OF AND COUNTERCLAIM

BERNARDS and the SEWERAGE AUTHORITY

! OF THE TOWNSHIP OF BERNARDS,

Defendants.

Defendants, the Township of Bernards in the County of

. Somerset, the Township Committee of the Township of Bernards and

the Sewerage Authority in the Township of Bernards, by way of
Answer to the Complaint and First Amended Complaint in Lieu of
Prerogative Writ filed in the within matter, say:

AS TO THE FIRST COUNT

| 1. The Defendants have insufficient knowledge to form a

;belief as to the truth or falsity of the allegations contained

Oa &ba




in paragraph 1 of the First Count of the Complaint except
defendants admit that the records of the Township of Bernards
indicate that Hills Development Company owns certain real estate
located in the Township of Bernards.

2. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained
in paragraph 2 of the First Count of the Complaint except
defendants admit- that Hills is the successor in title to the
Allan-Deane Corpotétion and that a final Judgment dated March

17, 1980 was entered in an action entitled The Allan-Deane Corp.

v. Township of Bernards, et als., Superior Court of New Jérsey,

Docket No. L-24645-75 P.W. Defendants state further that the
copy of said Judgment attached to the Complaint served on these
Defendants is inéomplete, in that it omits a letter agreement of
February 1, 1980, which was attached to and incorporated as part
of said Judgment.

3. The Defendants admit the allegations contained in
paragraph 3 of the First Count of the Complaint.

4. The Defendants admit the allegations contained in
paragraph 4 of the First Count of the Complaint.

5. The Defendants admit the allegations contained in
paragraph 5 of the First Count of the Complaint.

6. The Defendants admit the allegations contained in

paragraph 6 of the First Count of the Complaint.

-2-
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7. The Defendants admit that the Township of Bernards is
located in Somerset County and is in a region which may include
portions of Hunterdon, Somerset, Middlesex and Union Counties
for some purposes, but have insufficient knowledge to form a

| belief as to the truth or falsity of the remaining allegations

contained in paragraph 7 of the First Count of the Complaint.
i

I 8. The Defendants deny each and every allegation contained
in paragraph 8 of the First Count of the Complaint except

| _
}Defendants admit that part of the lands located in the Township
!

| of Bernards are shown as being in the "Growth Area" on the State
|
| Development Guide Plan.

I
i

! 9. 1In answer to paragraph 9 of the First Count of the

%Complaint, Defendants admit that nearby municipalities of
fBridgewater, Warren and Bedminister Townships (within Somerset
i

iCounty) and many municipalities in Morris County have undergone

jdevelopﬁent and growth but have insufficient knowledge to form a

i .
ibelief as to the truth or falsity of the remaining allegations

l

. contained therein.
; 10. The Defendants deny each and every allegation
contained in paragraph 10 of the First Count of the Complaint

except Defendants admit that part of the lands located in the

Township of Bernards are shown as being in the "Growth Area" on

ithe State Development Guide Plan.

}
! 11. 1In answer to paragraph 11 of the First Count of the

¢
3
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Complaint, Defendanﬁs admit that some growth pressures have
a{fected the Township following the construction of interstate
highways I-287 and I-78 and that the present Master Plan of
Bernards Township speaks for itself, but deny each and every
remaining allegation thereof.

12. 1In answer to paragraph 12 of the First Count of the

Complaint, Defendants admit that commuter rail service is

provided to the New York metropolitan area and that two stations

are located in the Township of Bernards, but deny each and every
remaining allegation thereof.

13. The Defendants deny each and every allegation
contained in paragraph 13 of the First Count of the Complaint
except that Defendants admit that an expanded sewerage treatmen:
plant with an expected capacity of 2.5 m.g.d. is scheduled to be
completed within the near future.

14. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained

in paragraph 14 of the First Count of the Complaint except

Defendants admit that a portion of Bernards Township is within

the franchise area of Environmental Disposal Corporation.

15. The Deféndanis have insufficient knowledge to form a
pelief as to the truth or falsity of the allegations contained
in paragraph 15 of the First Count of the Complaint except
Defendants admit that Bernards Township, or part of it, is

serviced by the Commonwealth Water Company.

.
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16. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained
in paragraph 16 of the First Count of the Complaint except that
Defendants admit that the Master Plan speaks for itself.

17. The Defendants admit the allegations contained in
paragraph 17 of the First Count of the Complaint.

18. The Defendants admit the allegations contained in
paragraph‘leiof the First Count of the Complaint.

19. The Defendants admit the allegations contained in

| paragraph 19 of the First Count of the Complaint and refer to

the Master Plan for a complete statement of its provisions.
20. The Defendants admit the allegations contained in
paragraph 20 of the First Count of the Complaint and refer to
the Master Plan for a complete statement of its provisions.
21. Defendants deny each and every allegation contained in
paragraph 21 of the First Count of the Complaint, except
Defendants admit that the present Master Plan of Bernards
Township speaks for itself. '
22. The Defendants deny each and every allegation
contained in paragraph 22 of the First Count of the Complaint.
23. The Defendants deny éach and every allegation
contained in paragraph 23 of the First Count of the Complaint.
24. The Defendants deny each and every allegation

contained in paragraph 24 of the First Count of the Complaint.
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25. The Defendants deny each and every allegation
contained in paragraph 25 of the First Count of the Complaint.
26, The Defendants deny each and every allegation
contained in paragraph 26 of the First Count of the Complaint.
27. The Defendants deny eachvand every allegation
contained in paragraph 27 of the First Count of the Complaint.
28. The Defendants make no answer to paragraph 28 of the
First Count of the Complaint because the same sets forth a
conclusion of law. '
29. The Defendants deny each and every allegation
contained in paragraph 29 of the First Count of the Complaint.
30. 1In answer to paragraph 30 of the First Count of the
Complaint, Defendants admit receipt of a letter on behalf of
Plaintiff directed to the Planning Board dated April 10, 1984
together with enclosures all of which speak for themselves. The
Defendants deny thé remaining allegations set forth therein.
31. In answer to paragraph 31.of the First Count of the
Complaint, Defendants admit receipt of a letter on behalf of
Plaintiff directed to the Planning Board dated April 10, 1934
together with enclosures all of which speak for themselves. Tne
Defendants deny ghg remaining allegations set forth therein.
32. The Defendanﬁs deny each and eéery allegation
contained in paragraph 32 of the First Count of the Complaint.

33. The Defendants have insufficient knowledge to form a

-6-

Oa g




belief as to the truth or falsity of the allegations
in pafagraph 33 of the First Count of the Complaint.

34. The Defendants have insufficient knowledge
belief as to the truth or fals;ty of the allegations
in paragraph 34 of the First Count of the Complaint.

35. The Defendants have insufficient knowledge
belief as to the truth or falsity of the allegations
in paragraph 35 of the First-Count‘of the Complaint.

36. The Defendants have insufficient knowledge

contained

to form a

contained

to form a

contained

to form a

belief as to the truth or falsity of the allegations contained

in paragraph 36 of the First Count of the Complaint.

AS TO THE SECOND COUNT

37. The Defendants repeat their answers to the allegations

of the First Count in answer to the allegations contained in

paragraph 1 of the Second Count of the Complaint as if set forth

' at length herein.

38. The Defendants deny each and every allegation

contained in paragraph 2 of the Second Count of the Complaint.

39. The Defendants deny each and every allegation

contained in paragraph 3 of the Second Count of the Complaint.

40. The Defendants admit the allegations contained in

paragraph 4 of the Second Count of the Complaint.
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i 4). The Defendants admit the allegations contained in

paragraph 5 of the Second Count of the Complaint.

42, The Defendants deny each and every allegation
contained in paragraph 6 of the Second Count of the Complaint.
43. The Defendants deny each and every allegation

contained in paragraph 7 of the Second Count of the Complaint.

44. The Defendants deny each and every allegation

i contained in paragraph 8 of the Second Count of the Complaint.

;Z 45. The Defendants deny each and every allegation
contained in paragraph 9 of the Second Count of the Complaint.
‘ 46. The Defendants deny each and every allegation |
contained in paragraph 10 of the Second Count of the Complaint.

47. The Defendants deny each and every allegation
%contained in paragraph 11 of the Second Count of the Complaint.
48. The Defendants deny each and every allegation

. contained in paragraph 12 of the Second Count of the Complaint

;and states that Ordinance #6535 has been repealed.
d

AS TO THE THIRD COUNT

49, The Defendants repeat their answers to the allegations

i
| .
i of the First and Second Counts in answer to the allegations
i
|
f

! contained in paragraph 1 of the Third Count of the Complaint as
L
;gif set forth at length herein.
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50. The Defendants deny each and every allegation
contained in paragraph 2 of the Third Count of the Complaint.
| 51. The Defendants deny each and every allegation
contained in paragraph 3 of the Third Count of the Complaint.
52. The Defendants deny each and every allegation

contained in paragraph 4 of the Third Count of the Complaint.

AS TO THE FOURTH COUNT

53. The Defendants repeat their answers to the allegations

of the First, Second and Third Counts in answer to the

. allegations contained in paragraph 1 of the Fourth Count of the

Complaint as if set forth at length herein.
54. The Defendants deny each and every allegation
contained in paragraph 2 of the Fourth Count of the Complaint

except the Defendants admit that some of Plaintiff's property

. may be within the growth area designated on the State

Development Guide Plan.
55. The Defendants deny each and every allegation
contained in paragraph 3 of the Fourth Count of the Cbmplaint.
56. The Defendants deny each and every allegation
contained in'paragraphl4 of the Fourth Count of the Complaint
except that Defendants admit that the Hills property is
contiguous to the roadways stated. |

57. The Defendants have insufficient knowledge to form a

-9~
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belief as to the truth or falsity of the allegations contained
in paragraph 5 of the Fourth Count of the Complaint.

58. The Defendants admit the allegations contained in
paragraph 6 of the Fourth Count of the Complaint.

59. The Defendants admit the allegations contained in
paragraph 7 of the Fourth Count of the Complaint.

60. The Defendants deny each and every allegation
contained in paragraph 8 of the Fourth Count of the Complaint
and state that the Plaintiff (by and through its pfedecessor in
title) consented to the zoning now complained of as the same was
set forth in the Final Judgment between the parties dated March

E17, 1980 in the matter entitled The Allan-Deane Corp. v.

iTownship of Bernards, et als., Superior Court of New Jersey,
EDocket No. L-24645~75P.W,

’ él. The Defendants deny each and every allegation

. contained in paragraph 9 of the Fourth Count of the Complaint
;and state that the Plaintiff (by and through its predecessor in
» title) consented to the zoning now complained of as the same was
:'set forth in the Final Judgment between the parties dated March

17, 1980 in the matter entitled The Allan-Deane Corp. V.

Township of Bernards, et als., Superior Court of New Jersey,

Docket No. L-24645-75P.W.
62. The Defendants deny each and every allegation

icontained in paragraph 10 of the Fourth Count of the Complaint

-10-
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and state that the Plaintiff (by and through its predecessor in
title) consented to the zoning now complained of as the same was
set forth in the Final Judgment between the parties dated March

17, 1980 in the matter entitled The Allan-Deane Corp. v.

Township of Bernards, et als., Superior Court of New Jersey,
Docket No. L-24645-75P.W. |

63. [The Fourth Count of the Complaint contains no
paragraph 11.] |

64. The Defendants deny each and every allegation
contained in paragraph 12 of the Fourth Count of the Complaint
and state that the Plaintiff (by and through its predeceséor in
title) consented to the zoning now complained of as the same was
set forth in the Final Judgment between the parties dated March

17, 1980 in the matter entitled The Allan-Deane Corp. v.

Township of Bernards, et als., Superior Court of New Jersey,

Docket No. L-24645-75P.W.

65. The Defendants deny each and every allegation
contained in paragraph 13 of the Fourth Count of the Complaint
and state that the Plaintiff (by and through its predecessor in
title) consented to the zoning now complained of as the same was
set forth in tﬁé“fihal Judgment betkeen the parties dated March

17, 1980 in the matter entitled The Allan-Deane Corp. v.

Township of Bernards, et als., Superior Court of New Jersey,

Docket No. L-24645-75P.W.

=11~
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AS TO THE FIFTH COUNT

66. The Defendants repeat their answers to the allegations
of the First, Second, Third and Fourth Counts in answer to the
allegations contained in paragraph 1 of the Fifth Count of the
Complaint as if set forth at length herein.

67. The Defendants admit the allegations conéained iﬁ
paragraph 2 of the Fifth Count of_the Complaint, and state
further that Plaintiff (by and through its predecessor in
title) consented to the form and entry of Said Final Judgment.

68. The Defendants admit the allegations contained in
paragraph 3 of the Fifth Count of the Complaint.

69. The Defendants admit the allegations contained in
paragraph 4 of the Fifth Count of the Complaint.

70. The Defendants deny each and every allegation
' contained in éaragraph 5 of the Fifth Count of the Complaint
;except the Defendants admit that Allan-Deane Corp., or its
representatives, indicated that they objected to some provisions
of the proposed ordinance. |

71. The Defendants deny each and every allegation
contained in paragraph 6 of the Fifth Count of the Complaint
except Defendants admii that Allan-Deane Corp., oOr its
representatives, statéd in writing that the proposed ordinance
was contrary to the final Judgment.

72. The Defendants have insufficient knowledge to form a

-12-
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belief as to the truth or falsity of the allegations contained
in paragraph 7 of the Fifth Count of the Complaint.

73. 1In answer to paragraph 8 of the Fifth Count of the
Complaint, Defendants state that an amendment to the Township's
Land Development Ordinance adopted October 7, 1980 and
Plaintiff's letter of November 13, 1980 speak for themselves,
and deny the remaining allegations set forth therein.

74. The Defendants deny each and eﬁery>allegatioh
contained in paragraph 9 of the Fifth Count of the Complaint.

75. The Defendants admit the allegations contained in
paragraph 10 of the Fifth Count of the Complaint.

76. The Defendants admit the allegations contained in

paragraph 11 of the Fifth Count of the Complaint and state that

' the Judgment referred to speaks for itself.

77. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained
in paragraph 12 of the Fifth Count of the Complaint.

78. The Defendants deny each and every allegation

contained in paragraph 13 of the Fifth Count of the Complaint.

AS TO THE SIXTH COUNT

79. The Defendants repeat their answers to the allegations
of the First, Second, Third, Fourth and Fifth Counts in answer

to the allegations contained in paragraph 1 of the Sixth Count

-13-
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ofAthe Combiéiht agmif set forth ai length herein.

80. The Defendants admit the allegations contained in
paragraph 2 of the Sixth Count of the Complaint.

81. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained
in paragraph 3 of the Sixth Count of the Complaint except that
Defendants admit that Environmental Disposal Corporation
forwarded a letter to the Bernards Township Sewerage Authority
reguesting pefmission to extend its franchise to serve the
Passaic Basin on February 14, 1984.

82. The Defendants deny each and every allegation
contained in paragraph 4 of the Sixth Count of the Complaint.

83. The Defendants deny each and every allegation
contained in paragraph 5 of the Sixth Count of the Complaint
except Defendants admit that the Bernards Township Sewerage
Authority did not extend the Environmental Disposal Corporation
franchise.

84. The Defendants deny each and every allegation
:contained in paragraph 6 of the Sixth Count of the Complaint.
85. The Defendants deny each and every allegation

contained in paragraph 7 of the Sixth Count of the Complaint.

-14-
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AS TO THE SEVENTH COUNT

86. As to the Seventh Count, set forth in the First
Amended Complaint in Lieu of Prerogative Writ, the Defendants
repeat their answers to the allegations of the First, Seéond.
Third, Fourth, Fifth and Sixth Counts of the Complaint in answer
to the allegations contained in paragraph 1 of the Seventh Count
of the First Amended Complaint as if set forth at length
herein.

87. The Defendants deny each and every allegation
contained in paragraph 2 of the Seventh Count of the First
Amended Complaint except the Defendants admit that four members
of the Bernards Township Sewerage Authority are also members of
the Township Committee of the Township of Bernards.

88. The Defendants admit the allegations contained in
paragraph 3 of the Seventh Count of the First Amended
Complaint. |

89. The Defendants admit the allegations contained in

' paragraph 4 of the Seventh Count of the First Amendeqd

Complaint.

.90. The Defendants deny each and every allegation
contained in péfééfaph 5 of the Seventh Count of the First
Amended Complaint except the Defendants admit that the Bernards

Township Sewerage Authority was granted the sole franchise for

the entire Township of Bernards in 1961 by the Township

-15-
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Committee of the Township of Bernards, and the Environmental
ngisposal Corporation was granted a franchise for the area of the

i
}

Township of Bernards located in the Raritan River Basin with the

consent of the Bernards Township Sewerage Authority and the

Board of Public Utilities.

91. The Defendants admit the allegations contained in

'gparagraph 6 of the Seventh Count of the First Amended
|
| Complaint.

i
|

! 92. The Defendants admit the allegations contained in

‘paragraph 7 of the Seventh Count of the First Amended

fComplaint.
I 93. The Defendants have insufficient knowledge to form a
1 A

fbelief as to the truth or falsity of the allegations contained
éin paragraph 8 of the Seventh Count of the First Amended
;Complaint.

94, The Defendants have insufficient knowledge to form a

fbelief as to the truth or falsity of the allegations contained
?in paragraph 9 of the Seventh Count of the First Amende&
%Complaint.

% 95. The Defendan;s deny each and every allegation
%contained in paf&éraph 10 of the Seventh Count of the First
iAmended Complaint and further state that the Environmental
EImpact Statement for the Upper Passaic Watershed Area speaks for

iitself.
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96. The Defendants have insufficient knowledge to form a

i belief as to the truth or falsity of the allegations contained

in paragraph 11 of the Seventh Count of the First Amended
E,Complaint.
i
;5 97. The Defendants deny each and every allegation
| : ,

|
‘{contained in paragraph 12 of the Seventh Count of the First
éAmended Complaint.

i

f 98. The Defendants deny each and every allegation

contained in paragraph 13 of the Seventh Count of the First

| Amended Complaint.

99. The Defendants deny each and every allegation

écontainedbin paragraph 14 of the Seventh Count of the First
gAmended Complaint.

!
i 100. The Defendants deny each and every allegation
Econtained in paragraph 15 of the Seventh Count of the First
iAmended Complaint.

‘ 101. The Defendants deny each and every allegation
icontained in paragraph 16 of the Seventh Count of the First
EAmended Complaint except Defendants admits that some areas of
%the Passaic Watershed are environmentally sensitive and cannot

sustain high-density development.

102. The Defendants deny each and every allegation

‘contained in paragraph 17 of the Seventh Count of the First

gAmended Complaint.
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103. The Defendants deny each and every allegation
contained in paragraph 18 of the Seventh Count of the First
Amended Complaint.

104. The Defendants have insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained
in paragraph i9 of the Seventh Count of the First Amended

Complaint.

FIRST SEPARATE ﬁEFENSE

The Complaint fails to state a claim upon which relief can

| be granted.

SECOND SEPARATE DEFENSE

Plaintiff lacks standing to bring this action.

THIRD SEPARATE DEFENSE
Plaintiff is not entitled to a builder's remedy, density
gfbonus, appointment of a master or other relief reguested in the

; Complaint.

FOURTH SEPARATE DEFENSE

Plaintiff is guilty of laches and this Complaint is,

therefore, barred.

-18-
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FIFTH SEPARATE DEFENSE

Defendants Township of Bernards and Township Committee of
the Township of Bernards have been and are in the continuing
process of complying with its obligations under the Municipal
Land Use Law and Mt. Laurel II in accordance with the intent ani

purposes thereof.

- SIXTH SEPARATE DEFENSE

By virtue of the Final Judgment of March 17, 1980, in the

matter entitled The Allan-Deane Corp. v. Township of Bernards,

et als., Superior Court of New Jersey, Docket No. L-24645-75
P.W., and the findings recited therein, and by virtue of the
consent of Plaintiff (by and through its predecessor in title)
to the form and entry of said Final Judgment, Plaintiff's
{ rights, if any, to seek an increase in the permissible densities
| for residential development of Plaintiff's property, to
challenge the zoning of its property as allegedly arbitrary,
capricious, unreasonable, and unjustified, to cﬁallenge the uses
and intensity of uses permitted upon its property, and otherwise
to challenge the Land Use Ordinance and the Master Plan of the
Township of Bernards are:

(a) barred by waiver;

(b) Yarred by estoppel: .

(¢) barred by res judicata; and

(d) Dbarred by collateral estoppel.

()o~ \ol O\
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COUNTER-CLAIM

By way of Counter-Claim against Plaintiff, The Hills
Development Company, the Defendants, Township of Bernards,
Township Committee of the Township of Bernards and the Sewerage
Authority of the Township of Bernards, say:

1. As alleged in paragraph 2 of the First Count of the
Complaint, Plaintiff is the successor in title to the Allen
Deane Corporation, who was a party to an action entitled The

Allan-Deane Corp. v. Township of Bernards, et als., Superior

Court of New Jersey, Docket No. L-24645-75P.W.

2. The Complaint in that action alleged, among other
things, that the Defendants had failed to provide for housing
under Mt. Laurel I and that in order to provide for such housing
Plaintiff needed, among other things, an increase in the density
for the tract of land whicﬁ is the subject matter of this suit.

3. The purpose of such suit as alleged therein by the
Plaintiff and as further represented to the other parties and
the Court was, to obtain a realistic opportunity for the
production of low and moderate income housing as described in
Mt. Laurel I and thereafter least-cost housing as described in a

case entitled Oékwood at Madison, Inc. v. Township of Madison, .

72 N.J. 481 (1977).

4. As indicated in the Final Judgment in the Allan-Deane

Corp. action (entered more than four (4) years ago on March 17,
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1980), the tract of land in gquestion owﬁed by the Plaintiff in
that case (the same tract as is in issue in this action) ha3l
been zoned (prior to the 1980 action) to permit one dwelling
unit for every three acres. That zoning would produce |
approximately 300 dwelling units on the tract of land in
guestion.

5. As a result of the Judgment in that action, Plaintiff
was éermitted a substantial density increase so as to make it
possible and feasible to construct a substantial quantity of a
variety of housing so that Bernards Township could affirmatively
provide for its fair share of the regional housing need for
least-cost housing. Such Judgment provided for gross densities

up to 0.5 dwelling units per acre in the Passaic River Basin ani

2 dwelling units per acre in the Raritan River Basin which more

. than tripled the amount of housing permitted on the property in

question.

6. Notwithstanding this increase in zoning density and
other provisions of the revised Zoning Ordinance which were
enacted to'permit flexibility and least-cost housing, the
Plaintiff and its successor in interest (Plaintiff in this suit)
have failed to apply for or provide any least-cost housing or
any other housing which helps provide for either low ana

moderate housing or least-cost housing.

Qa \obon
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WHEREFORE, Defendants demand judgment as follows:
1. Vacating the Final Judgment in the action entitled The

Allan-Deane Corp. v. Township of Bernards, et als., Superior

Court of New Jersey, Docket No. L-24645-75P.W.

2. Dismissing the present action.

3. Declaring that the Township of Bernards may zone the
land in question in accordance with the laws so made and
provided in the State of New Jersey free and clear of any
obligation set forth in the aforesaid Final Judgment in the

action entitled The Allan-Deane Corp. v. Township of Bernards,

éet als., Superior Court of New Jersey, Docket No.

. L-24645-75P.W.

FARRELL, CURTIS, CARLIN & DAVIDSON

James E. Davidson, .Esqg.
ttprneys for Defendants, the Township
of /Bernards in the County of Somerset,
the Township Committee of the Township
of Bernards and the Sewerage Authority
of the Township of Bernards.
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CERTIFICATION

We hereby certify that copies of the within Answer have

been served upon the Plaintiff's attorney within the time period

‘ allowed by the Rules of Court.

FARRELL, CURTIS, CARLIN & DAVIDSON

DATE :' /“\’6 o %14&4 By: ﬁbb—w

ames E. Davidson, Esg.
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An Ordinance of the Township of
Bernards Amending the Land Use
Ordinance - Ordinance #704

Bernards Twp.

ORDINANCE 8704
'.‘\.N OF THE TO counmn OF THE TOWNSHI® OF SERNARDS AMENDING THE LAND
OF THEY
[© 14 ED by e of he ol & in he County of Somersat and Stew of
WHEREAS. the Supreme Cour! of Now Jarsey, hhomhmumu.dl.mm-nhdh
mQuiring that svery mmm.ﬁmmm-;m of s loir ghare

houming in the Township of Bermards

NOW THEREFORE. BE IT ORDAINED Mat the Land of the ot bw
amended 83 lofows

1. Thete is added 1o seid Land Developmaent Ordinance @ new Ariicie 1100, as st forth In Appendiz A 0 this

amactery
2. Section 202, g manner:
(A) insering. wmm l,olm mmmm
122.A Lowes ingcome Heusehold: A household masting the income
andd very jow contained in HU.D. mlmmmwummnrmuamnm
state standerds.

§) insanting, after Subsection 180, Reiail Sales and Service, the following new Subsection:
IlnAlnlo-’ulny nnn-mhglocrc mmmnmmnnnl\.wmmam
ssm . Specitic A

PRD-4 ondy I nmme {.and !\oum!wlhhblo-mg
v.'rmm-mduwmnmnmmnnmmunﬂmmmmmnwm
dwelling units of the PRO-4 and 1000 square leet of gross leassbie foor srem 10r each additional 20 dweling units of
the PAD-4 thereatter, Mmclcmnwuw#wmwowumhmhum and provided that
the Board shatt find that the Inlent of the ey, sing! and in sorve & locel and

an
ans Uses. 0. m-mmm.-mmm

ﬂoﬂ\g
|A)MM9um91wha in its entiraty, and replacing the same with the following:
# The numbar of apartments within & single-lamily residence shall be imited 10 one, and shall be localed within ihe
nmwmm«m.ﬂmsh&mdmumm

o The exl be ahered or iy appsarence A 8
single-famity residence changed
1 Thae minimwn size of apariments shall © FHA unit gize by
5. The Zoning Map ol ihe of By c«m,mmmamz 1980, and revised
Hrough December 14. 1982, Map } of 2. 15 hereby amended In the manner shown in 1\s aitached Appendix B 10 s
y MMM a8 said @ Is haveby adopted and is declared 10 be pert of the

of
BE"MTHENORDANEDNIHWpIndMOmbMIﬂnm auch invaiid part shai not sffect or
PROVIDED. . that In the event that sry provigion for 3 mandatory
t-aside, umcﬁnuhs.cun"mA h«dummmuwmmwmmnum-um
o apply shal nonetheiess be required 10 inClude 8 regsonable number of lowar INCOMe dwelling UNtS 88 part of any
development on SUCh property

Sﬁ T FURTHER ORDAINED That s O!Ghlnu shafl take ettec] upon Wnal
., howsver. that the D of th shall axpiry one yesr lrom ils eftective date. yniess further
olhmdbyomnnnu unle.onovbﬂov.mhcnwumuhnmmﬂwmnldwlmmnwm
mmmnumwmcmumnmmmbmtm of the ot

APPENDIX A

ARTICLE 1100 — REGULATIONS APPLICABLE TO THE A-8 AND R-8 ZONING DISTRICTS PROVIDE AND LOW
AND MODERATE INCOME HOUSING

11.01. Purpose .

Tumunnmunoobw 9 PRD in the R-8 and A3
2oning drsiricts in onder {0 comply with the provisions of Mt umm The reg an iy this
Articia shall be imerpreted 10 aswurs the Construction of Jowsr income housing which Meets the standerds
guidelines et forth in Mt uurdll Amwmmunmmnmwmhhmﬁdmmmuw
and which 00t retated 1 heatth and sefety shall be inapplicable 10 developmenty
under this Article 1100

i is 8130 e inten of his Articie ¥ Drovide 5 reakatic 0PPOrUNity for the CONSITUCHON OF 3 variety of housing typey
and income levels in the Township. mcluding housing for lower income househoids. and 10 encourage the deveiop-
ment of such ipwer income housing. and other housing. by providing specitic Land use reguiations addressing those
nesda. Thess requiations are designed 1o mew the mendate of Mt Lavrel .

1102. Regaistions Applicsdie o e A-S and R-§ Zones us Pt of the PRD-2 and PROA Options
Awoﬁnﬁmhocmm

sha¥ submil L plans and he Planning Board for review gnd sporovel. The

Mn::dmcmommm-Nm»mmwnwmnmwmmmm

review plans.
2. vmﬂ-mmaomcmnmamm-mnmmownnJSA 40-550-48.1 on the appiication. The
initisl haaring shall be held not less than thirty (30) days nor more than forty-five (45) days from the date of submission

of # compiete apphcahon
3. Applicants with 10 or more scres may elect 1o submit a8 Cmc-oi Plan in accordance with s.:uon IM (3 nmol

2 PRD gpphcation in any A-5 or R-8 rone. in the may folow
forth nhis Once 8 GOP s app ap IMI - M
SHNINCE 100 SUbSIvisIon snd/or Pe PIAN-APOIOVS

A shak 8 S0-foot mink ‘butier 10 all exterior property ines. 3aii butfer shat be bermed or
and remain iod axcept lor roads of utiNties. Buffers may include minimum yero

Dc\ \070\



requirements for sl single-family, Mo—llnmy and fownhoust development
1108, MdMI,M“YI Regquiremenis

nimam WMinimun V.h Mazimum

l,d Ares Minimum Side Sulifing Masimum
Pormitted Vses {sa. b) Lot Wi From  one/boih o Caverspe  Heigmt
Dwefling. One-Femily $.000 50 % wns <3 0% 38
Townhouse N/A "w t- 3 N/A o «% »
Dweling. Two-F amily
(horizontaly 8.000 80 25 w01y » “a% *s
(vartically 3 ooo 0 % 010 2% 0% 38
Dwelting, Mum- M N/ A NA N/& WA NIA BN »
Mol Distance Batwesn Bulidings

and multi-lamily bulidings shall bs s follows:

A. Windowiees wall 10 windowiess wall 20 font
B. Window wall {0 windowiess walt 30 tost
€. Window wall 1o window wall

From to from 75 font

Agar (o rear §0 tout

End o end 30 font
D. Any buiiding face to sight-ol-way 28 lent
€. Any building face 1o collecior street curd 40 font
¥ Ouliding face lo aneria! street curd &0 taut

L and butiers, which provide Necessary and
shieiding. are placed batwaen Duildings. wmwmmrmmhmumu
g Articie end do nol Creats any siverse negstive impacts
1100. Minimum ON-Sweet Parking Requirements
1. Oft-atrost parking shall be provided as toliows.
Owelling unit with one {1) bedroom for less. 1.5 spaces
Owalting unit with twa (2) bedrooms of more: 2.0 spaces
2 MWM(IQ)W:&I(MMMWN.!CI mnﬂ-wmmmumlum—-
3. AR common ofit-sireet Derking shakt be iocaied within 300 feel of the dweling Uit senved.
1100. Minimum Figer Ares lor Dweiling Units
1 bearoom: 530 square et
2 beeroom: 680 aquars teet
3 bedroom:
mo Lower income Meveing
wuwn-cmomm' Requited
on conliguous percels of land foisling ten (10) acres or more a3 of |o/21lllnNMln¢M

2 A minimum of 12 percent moderate income housing only shakt be n whaere he
nmmouwmmwm.swnw.ooourwmuuam.u)

As used in this Section A. 8 parce! is considered ' cmmqm mmnuhlrmbymummﬁm
00 fong as the land on both sides of the yisin L ohar 10/2/84 may not be
Combmed 10 101 & new coRbGUOLS Parcel and may 1ot be #dded 10, mcmn-pmu & contiguous percel
which existed on or before that date

8. Elgibility Standard

1. ExCopt 89 provided above. one-half of ait lower income units shall meet HUD Section 8. umm«mm
for very low income and one-hall shalt mest HUD sligibility requirements ior

income

2 i may L {other than HUD) where appropriste end 10 the
mﬂnmdmmmﬁwmm .

cmwlnc Comoon-'w

9 the or renters for sales or rental housing. not more than 30 parcent of tamily

mmhmhrmlwmmnmnmdmmmu wed for purchase of sales
housing The folowing costs shall be incruded

Rentst Units: Geoss Rent

Sales Unit: Principel and interest

Insurance
Tlln
© or ion lees
D' Subsidies
Govermnmenl subsidies may be used at e of the section. The

wammmnmwmuwwummnwmw«mnamm

€ Sale.and Resaie encd Rental of Lower income Housing

1. At lower income dweling unils shall be required 10 have covanants running with the land 10 controt the sale or
mmouumummmwumn-mmmmwmwmrnmmmnmm
wifl, in his opinion, ensyre ihal such housing will remain affordadie (0 Darsans of iower incoms.

2 The ownet of all rental unita shall provide legal oocumulwnlobtwwbylmﬂmhw Board Attorney 1o
BE5UTE that rental units witl cemain SHOrdaDe to PETSONS Of lowa income

3. In the even! no IOw o Moderate iINCOMe purchaser is found within 60 days from the day a unit is oMered for sale
oF resale. mmmmwmyuuubam-ummwmuura # nons ks svailable. (o any interestad

Purchaser. and the moderaie income unit, to any tepe Qlollity
nmm ﬂmnmwwmmw-w-wmvm
nd the for of lowar Income housing
l-heupnwmdurumhdncmw byaT D OMfCis sach yesr as the Housing
. by the The may srrange for third party sdminisiration of
mmmmmumcmmhm
§ The and 8 written oM g plan

Bosrd The oﬂmclm marketing plan shall be rnluueuly m 10 ensure thel iower income md ot races
and sihnic groups are informed of the houting foel or seek or buy or rent

such_housing. mnmmmwhmmmlmm 1t shat inciude sdvertising Bnd other simiter
oulreach activibey

[] sdnpﬂeummmnum-uudh-«mmmmwwmNnvmw
mm-m--mmmmmmmmmm mongiaty outtays

for coaty d in seting the un
IRmMmmm‘ybownmdlocmmumm!Sym Mmummmmm Laurel ¥
mmmnmdwmmmmmm Income eligibity uch
F Phesing of Lowsr Income Housing
1 LOwSr InCOme housing shall be phased in with the toh
'lnlﬂ\un’m
Percentage of of Lower income
Total Owelling Units Owatting Units
3 Q
50 25
5 100
100 -
The above percentages shad reter 1o the ge of totst Q units having of y

Da wwoa



BERNARDS TWP. ORDINANCE #704 —PAGE 3

2 WMMMISNNJMWMM.WUU m o1 gite plan hae
Deen appr “F" rog of whether
pans or .!-oﬂw dhmawlmmmummm

AR such spp and of shell run with the land
wao'hu
0 sgency shalt
-mmmmmmmmmnmummmnmsmm
and site plan lons,

wmumwb— appicable io lowsr income housing:
son-vmwmm
mnm #0DrOVInG B0INCY Bhall waive off-iract Improvement fees for avery wnit detignated ss
mmmma-lmmm
j111} Open Space N

A Amﬂmy(ﬂ)mdhw«ndwmmmhnm.wwmqw
mmmmm-nmwmum for congervetion, open Epace. TRGreaton
and/of Other common open

A Mmmnmmmmmmmhm!n-mmw

C. Common open space may ba deeded to the by the G .;My.ubmomnw
organization or trust. or lo a private non-profit S with the of _ for ihe
rewidents of the

Gevelopment .
B. AR common open space Geeded 10 an open Space organization. rust, or privafe organization. shall be cwned and
MANIAINGd &3 Drovided for in N.J.$ A 40.550-43;
1112 Enginsering snd Construciien Design

A. Drpinage

1 Whare means of 9 Suriace runoll, such 56 swales. is Meeibie snd sdequate such
non-structr 8l means shat be considered

2. 1mmmndmnmmoﬂlh¢m-nmmmﬂ 00 water which orig not only
within ¥hve 10t or fract boundanes bul aiso that which originates bayond the lol or Iract boundaries st the tme of
development No wlorm water runall o natural drainage water shatl be s0 s 0

MMFWWWVMMNMMMMMM conditions.
3. Techniques for COMputing water runcit shalt be es indicaied in Sections 511 and 613 of the Bernards Townahip

4. Wheen by me T ip and 83 on an pisn. & ge NOM-ol-way
shetf be p to Whe » where 8 fract or jot I8 iraversed by a sysiem, channe! or svesm The
age nght-ol-way shall conto with [he Snes of Such walercourse end. in any evend, shell
Meet Any MIiaIm widths and I0CAHONS 88 Shown on any oMiclsl map and/or master plan
8 Lighting
1. Street lighting shall be pr for oA sireel . parking srens, and sny wise y

2. Any outdoor Nghting such as bulkling end with no parking. the lighting
of 5igNs. anc arnamaeniat kghting muwmmmowmwnhmmmnanm-mmum
affects upon adiscert propertes. roads. end tratic satety rom glare. reflection. angd overhesd sky glow in order 1o
Tecommend slape needed 10 minimize thess impects

3 The masi y of ighting on shaft be e in Section §12 of this Ordinance

C. Sanitary Sewers

Where reguired snd whare & pubhe Or private ) wyitem i p shalt
design and consiruct such tacikiies in sccordancawith e NJDE P pommmnmuwm-ueﬁummmnh
make sawage L mmnbune !M om said
coNaction ml-m # & public or private system as p.d ofa unw
spplication. the developer shak install sewers. mmgmmbmmuumm

O Swreets

3 Al geveiopmaents shatl be served Dy Daved sirests in with the ition and/of aite plen.

a4 SUCh Streais Shail Nave Sdequate drsinage
2 Locat siteets shakt be planned 5o 23 (o discoursge through traflic
3 The minemumn pubic street right-ol-way Snd Cartwey and the mminimum private sirest cartway shall ba in
with the "

RO.W. Cartwey
@ Collector street (no parking
on either sxle 50" 2
B Local sireet with
parking on one side only L 26
. € Local sirest with no on-sirest
parking a© 2w
\ o Local sirest with on-street
parking on both sides %0 30
4 Strest design and whigh be =1 requi n 509. 607. and 608 of this Ordinance

except a8 noted deiow

8 Cul-de-sacs shai! be no more than 1.250 feet in lengih and shall provide acress 1o no more than 00 dwelling unity
A turnaround shalt be provided at the end of the Cul-de-33C with & paved Krning radiue of 40 feel snd a R O W. radius
in the case ol pubhc straets of 50 leet

b The pevament standard for ait ronds shall de a base course of towr (4) inches of Bituminous Stabilzed Base. My

No tplacedons g subg m:mntmolmau\eﬁud&wm

Woe FABC — 9, wcswm with State hgi y ¥ ub-base hvﬂlllb-
factory. four {4} iInch #10ne. sub-base materis! may be required

E. Water Supoly

Where public water is available. sdaguate waler service. mmmmﬂmmm mhhm
wmuwnu«mm develcpment. The sysiem shall b
with the anmmmwgmmwmm

1913 Walvers

.nnv iors sat forih in this Articie. the Plenning Bosrd mey waive eny engineering
In this Article, in order 10 achieve the objectives of this Article.
wmumumn.mMm-uummmmmh--wmmmnummunw
and the $ame 18 Consistent with the intent and purpose of this ordinance

Passed on lirs! readeng October 2. 1984

PUBLIC NOTICE
monwmwmumm-mmnmwnmnmmnmonWmnmmmmamvm
ofthe T p of " the Caunty of Somerset. haks on the 121h day ol November one thousend
mmm.m-wtou-.
Bernacds Township Committes
Wiliam 8. wahi
. Mayor
Aftest.
James ¥ Han
Tawnsrop Crary
R

Oa wa
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The Honorable Eugene D. Serpentelli, J.S.C.
Superior Court of New Jersey

Ocean County Court House

Toms River, New Jersey 08753

Re: Hills Development Corporation v. Township of Bernards

My dear Judge Serpentelli: - -

Pursuant to your Order dated 19 December, 1985 appointing me as
special master to review the Amended Land Use Ordinance of

Bernards Township as to its cbmpliance with Mount Laurel IJ andé

to assist in the resolution of any outstanding issues, I am

pleased to report as follows:

1. Fair Share

a. Indigenous Need - In calculating its indigenous need irn

accordance with the consensus methodology,1 the
Township useé 82 percent of the 196C deficient and
overcrowded urits as constituting those likely teo be

occupied by lower income households.z The Rutgers

l‘l'he Township's Fair Share Analysis and Cospliance Package was set forth ir a memorandux

addressed to me fros Harvey 5. Moskowit:, P.F., the Township's plamning consultant, dated
farch 25, 1985, and bereinafter referred to as the Moskowit: Memoranthm (see Appendix A).’

‘pia., p.3. DO\ W A\




’mt;glelgt‘agenc D. Borpentcni. J.5.C.
woe 12, e

sge 2

University refinement of the methodology, using the
actual percentage ©f deficient unites that are occupied
by income-eligible households in the North Somerset
County sub-region established 50 percent as appropriate
for use in Bernards Township. This reduces the
indigenous need from 42 to 26 units. O0f these; 8 units

are overcrowded.

Prospective Need - I concur with the Township's

determination of 1,314 units.

L ]
Present (reallocated) Need - I concur with the

Township's determination of 506 units, with 169 units

to be provided within the six-year projection period.

The total resulting fair share amounts to 1,509 units.

Relying upon prior Court-sanctioned 2C percent fair

share ieductions :;Ln cases of ‘voluntary settlement, the

'rownshipuha_srequested a reductior which, using the
3

revised fair share would amount to 302 units. 2

further reduction of 141 units is made pursuant tc &

Va nsa



Bonorable Eugene D. Setpentclli, J.8.C,
June 12, 1’85 "

Page 3

4 This brings the Township's total

prior Court order.
obligation down to 1,066 units. I have accepted these
adjustments in reviewing the adequacy of the proposed

compliance package.

2. Compliance Package

‘The Township has offered the following package toward the

satisfaction of its fair share:

(a)

Rehabilitation of Beatinc- and Plucbing-Deficient Units

The Township is willing to undertake the rehabilitation
of those units which QLe 1980 Census reported to be in
that condition.5 Using the revised method for
determining the indigenous need, of the 35 deficient
units only 50 percent are deemed@ to be occurpied by
income-eligible households. The Township's
responsibility would thus be tc finéd and rehabilitate
18 such units. 1 recommené that the Court allow the
Township one year in which tc develop a realistic

prograr to that end, includinc arn identification of

sources of funding.

[
™., p. 10.

Ibic., p. 13.
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lonorablc Bugene D. SGrpentelli, J.s.C.
Page &

(b) New Construction

6

The Township has rezoned or otherwise - provided

incentives to developers sufficient to assure the

production of 839 units, as follows:

(1)

(2)

€

Idid., p. 13-14.

Hills Development Co. The Hills owns 1,046 acres

-of»land in the Township of which 501 acres are

located in the Raritan River Basin and 545 acres
are located in the Passaic River Basin. The
Township has rezoned the Raritan Basin lands,
which are located . in its Growth Area, to permit a
total of 2,750 units with a 20 percent, or

550-unit, Mount Laurel set aside.

Hovnariar (Society Hill). The 130-acre Howvnanian

tract has been rezoned to perrmit 830 units with a
12 percent set aside for moderate income units,
only. This project will therefore produce 101
units of that type. The Township has not imposed

2 full 20 percent set aside requirement and has

Da WJa
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gonorable Eugene D. Serpentelli, J.S.C.
page 5

not required@ the developer to provide any low
income units in this instance because the land had

been rezoned for 6.5 units per acre before Mount

Laurel II in response to the Mount Laurel I
doctrine which was in effect at the time. The
retrofitting of this development with 2 full Mount

Laurel II set aside regquirement would have

required an additional density bonus which the
Township felt would be excessive, particularly
since adjacent developments, which were granted
their 6.5 unit/aCfe zoning subsequent to Mount
Laurel 1I, are quite able to provide a f£full

low/moderate set aside of 20 percent.

In the abstract, I would normally view a density
limit somewhat above €.5 units per acre to be
acceptable. 1In this instance, however, I believe
the proposed maximur to be justified. The market
rate—portich of this particular development is
designed to sell in the $70-100,000 range, which
will serve a lower segment of the above-moderate
income class than any of the several other
developments that have beer built or are
programmed to be built in the Township (see Table
2). As such, the ability of the market-rate
Da w8a
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(3)

Bonorable Eugene D. Serpentelli, J.B.C.
June 12, 1985 -

portion of the development to provide the
subsidies required for the economic feasibility of

low-income units is limited, at best.

To achieve the 12 percent moderate income housing
set aside without a density bonus that the
Township has given the developer substantial
inducements in the form of waivers of fees and

standards.7 . - -

Several other tracts Jocated in the same vicinity as
the Hovnanian tract were mapped in the same zoning
district, which permits 6.5 units per acre, subseguent

to Mount Laurel II for the express purpose 6f helping

the Township satisfy its enhanceé housing obligation.

Consequently, these tracts are all subject to the full
20 percent lower income housing set aside, evenly split
between low- and moéerate-income units. These incluée

the following:

7See Pount Laurel Il Pair Share Analysic for Bermards Township, Somerset Courty, N.J)., Harvey S.

Boskovit:, July 1, 1984, pp. 23-2%.

Oa wga



Bonorable Bugene D. Serpcntelli, J.S8.C.
June 12, 1985
Page 7

fota) Set Asige
Irect _Capacity Low Boderate
Eirdy 510 51 L)1
Beymoutd Capital lw“, 10 . 10
Ragoer 152(.) ' : 36 16
Geyer 172 17 » 17

“)&ese two tracts were rezoped alopg witd the Kirby and Beymoutdb sites but were

inadvertently ot counted in the Moskovit: Mesoran&ux. The capacity of tbe
Geyer property was adjusted to reflect the presence of msjor wetlands oc the
tract. . .

In summary, the total provision which has been made for
the production of new lower income housing in Bernards

Township amounts to the following:
®

‘ower Income

Development Low Moderate
Bills 278 278
Bovnaniar -— . 101
Kirby 51 s1
Weymouttk Capital 10 10
Bagoer 16 1€
Geyer 17 Py
Sub-Total 368 u-ite 470 urite
Total . 83% wmits

©f the above developments, Hovnaniar is under
constructior,, Hills has made a preliminary conceptual
plar submission (which cannot be frocesseé prior tco
settlement), and Kirby is undergoing conceptual review.
Every indication, therefore, points to the probable

Da \20a



Bonorable Eugene D. Serpcntelli. J.8.C.
Jure 12, 1985 -
Page 8 :

realization of some 753 units as soon as permitted by

the area's market rate housing dynamics.

Deducting that portion of the 1,066 unit fair share
which will be satisfied through rehabilitation and the

new construction offered by the Township leaves a

'209-unit balance. Part of this deficiency will be

satisfied by an increase in the 550-unit lower income
housing set aside on the Raritan River Basin lands of
the Bills Development Corporatiorn by 68 units to 2

total of 6€18.

Bills' Passaic Basin lands, which are located in a
Limited Growth Area, are zoned for 0.5 units per acre,
with a capacity of 273 units. These lands, which are
unsewered, cannot be developed with on-site septic
tanks due to poor soil conditions. Eills has requestecd
that the Township permit the sewering of this arez by
including it in an expandeé Environmental Disposal
Corporatior franchise area. The Township originally
refused tc allow this out of concerr that its
acquiescence in the provision of sewers in a portion of
its LimiteZ Growth Arez may eventﬁally be used by other
developers of adjacent vacant lands as a wedge to

undermine the integrity of the remainder of the Limited

Da \2\a



Bonorable Bugene D. Serpentelli, J.S5.C.
June 12, 1985
Page 9

Growth désignation. In response to Bills's request
that I intervene I stated that the sewvering of a tract
zoned for &ingle family houses on lots averaging more
than two acres was outside the area of my concern. I
suggested, however, that an offer by Hills to expand

its Mount lLaurel set aside in the Raritan Basin by 25

percent of the number of units it proposes to build in
the Passaic Basin would bring that portion of the

project within the Mount Laurel orbit.

Hills has subsequently offered to build an additional
L .

68 lower income units on its Raritarn Basin lands in

exchange for the Township's support of the application

for expansion of the EDC franchise arez.

It should be noted that this solution wculd avoid the
placement of densely developec housing outside the SDGF
Growth Area and would retain the existinc zonecd density
of the Hills lands in the SDGF Limited CGrowth Arez. It
would also be environmentally superior to the sewering
of the single family houses by means of individual
septic tanks. At the same time, it would help the
Township reduce substantially its éeficit in meeting

its fair share obligation.

Da \22a
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Honorable Eugene D. Scrpentelli, J.E.C.
June 12, 1985 -
Page 10

The additional 68 units would increase the overall

density on the Raritan Basin tract from 5.49 to 5.62
units per acre. To permit this to occur the current
zoning of this area, which was enacted as part of the

Township's effort to comply with Mount Laurel II, and

which now limits density to a maximum of 5.5 units per

acre, would have to be slightly adjusted.

The Township's concerns regarding the potential use by -
others of the sewer lines provided in the Limited

Growth Area to service, the Bills development could be
resolved through the sizing of pipes to avoid the

creation of excess capacity ané through legal

instruments acceptable to the Township.

In recognitiornr of the rapid rate of growth which
Bernards Township will experience in response to Mount
Laurel II I recommené that these additional 6& lower
income units be permitted to be phased in during the

period 1951-199%4.

Credits vs. Phasinc

The above modificatior in the new constructior portion
of the compliance package would reduce the unsatisfied

portion of the Township's fair share obligation to 141

Da 220
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Bonorable ERugene D. Serpentelli, J.8.C.
June 12, 1985
Page 11 N

units. I believe that the Township should be credited
for the following prior housing initiatives in an
amount sufficient to satisfy this portion of the

overall lower income housing need.

Ridge Oak Section 8 Senior Citizen Project. This

large, 248-unit project was completed in 1977 in

response to Mount Laurel I. It serves exclusively

lower-income households in compliance with the .
applicable guidelines of the U.S. Department of Housing
and Urban Development, . This project is experiencing an

annual turnover of between 15 and 18 units.

Market Rate Multi-Farmily Developmernts Permitted in

Response to Mount Laurel I. 1In 197%-198C, the Township

rezoned 1,480 acres of land whick has led to the
development of projects with an ultimate capacity of
1,820 units of "least cost”™ multi-family housing at

varying den‘sitieé, as follows:

Da 1244



Honorable Eugene D, Serpentelli, J.S.C.
June 12, 1985 ' o
Page 12

Table 1

MOUNT LAUREL I ®LEAST COST® DEVELOPMENTS

Bernards Township, Nev Jersey

city (in Uqlts) m
Ares Before After Status
. Development {Io Acres) Rezocinc Rezoning (as of 5/85)
The Ridge ¢ 104 104 B.F. 70 C.O.
The Barovas as 132 82 BE.P. 51 C.O.
Countryside BManor 3 ‘15C 150 B.P. 150 C.O.
Lord Stirlingville Vill. 1% 150 120 B.P. 1 C.O.
. Baple Run 20 (2) 64 breaking ground
Spring Ridge 19¢C 1,226 25¢ B.P. Nc C.0.
Total 30 1,820 612 B.F. 273 C.0.

u)B.P. = Building Permit.

C.0. = Certificate of Occupancy
(2)

Probatle maximux apac!ty based or envirvceental considerations.

While none of these units meet the Mount Laurel 1l test

of affordability (see .Takle 2,

below), they do

constitute evidence o©of the Township's cooperative

attitude irn meeting ite obligations under Mount Lzurel

1, vwhich was the law applicable at the time.

) Do (250



Honorable !ugene D. Sorpentelli J.8.C.
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Tadle 2

SALPS PRICES
Nount laurel 1 "Least Cost™ Developments
Bernards Township, Nev Jersey

Development Unit Sales Prices
The Ridge . $140,000~160,00C
The Baroas . $180,000-280,000
Countryside Manor 88 units ¢ §100,000-125,000
‘ h 62 units @ $125,000-150,00C
Loré Stirling Village : 3 $170,000-20C, 00C
Baple Rux $200,000+
Spring Ridge 610 units ¢ $100,000~125,00C

610 units € $125,000+

Source: Berpards Township.

In recommending that the Township be given credit for
its prior efforts as described. above 1 amr &lso
cognizant that, in attempting to meet its housing
obligation, the Township has already rezoned a grand
total of 1,480 acrés which, after density adjustments

in response to Mount Laurel II, make realistically

possible the constructior of 4,518 multi-family urnits.
The 273 low dens:.t) market rate un1t= orr Eills's

Passaic Basin land ané the accompanying 6& Mount Laurel

units in the Raritan Basin will also have been made

possible by a Mount Laurel-motivated expansion of EDC's

franchise area. (See map following.)

Do. \2 bcx
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At 2.5 persons per household, this number of units will
house approximately 12,000 persons. This will almost
double the Township's 1980 population of 12,920. As

the Court noted (Allan-Deane v. Township of Bedminster,

at p.8), while

*numbers alone cannot justify a2 finding of radical
transformation...the statistics do provide some
broaé guidance in assessing the projected growth
rates. The Supreme Court demonstrated its concern
for the quantity of construction which could occur
within a short time (at 219). Thus the numbers
can play some role in the court's determination.”

L 3

According to the U.S. Census, since 1960 only six of

the 146 New Jersey comrunities with 10,000 or more
residents doubled in population over a ter year perioéd
(see Table 3). All of these experienced this
extraordinary growth rate between 1960 ané 1970. Only
one of the six, Willingboro Township, was irn Bernards
Township's 10,000-15,000 population class, anéd its
growth was due to the establishment of Levittown in
response to the location in the arez of a2 mzjor steel
plant in the early post-World Wer 11 periocd of

universal seriously pent-up housing demand.

Da 1224
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Table 3
POPULATION GROWTH
Selected Mumicipelities witk 10,000+ Population
municipality 1960 1970 A Growth
Brick Township (Ocean Co.) 16,295 35,057 1158
Cherry Bill Township {Canden Co.) 31,522 64,395 1040
. Dovaer Township {Ocean Co.) . 17,4834 43,751 1518
- 014 Bridge Township {M1adlesex Co.) 32,772 48,715 1140
Parsippany-Troy Bills vp. (Morris Co.) 25,557 85,112 116
Willingboro Townsbip {Burlington Co.) 11,861 43,386 266\

Note: Nc mumicipelity in the State of Rev Jersey with a populatior in excess of
10,000 persons experienced a growth rate of 100A or more @uring tbe 1970s.

1 "wish to emphasize that the ‘basis for my

recommendation that cr8dit for prior programs be given

is not the actual eligibility of any of the resulting

units toward the satisfaction of any portion of the

housing need as defineé in Mount Laurel I1I ané as

deriveé according to the AMG methodology. Rather,

pbased on reasoning cimilar to that which underli

percent reduction in the local fair share

es & 20

in

recognition of a municipality's willingness to comply

voluntarily, 1 feel that a municipality which, prior to

Mount Laurel II and unlike its neighbors, did as much

as Bernards Township to help alleviate the housing

Oa \29a
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~problex of the less affluent, is entitled to judicial

recognition of its efforts.s

I wish te emphasize also that, in my opinion, such
recognition is only justified now, during the initial
~round of implementation of Mount Laurel II. After
1990, the.only units whicﬁ should be considered for
* credit should be those, if any, that have been

constructed or authorized since Mount laurel 1 in

excess of the local obligation for the particular
projection period. I cases of future overloads (i.e.
disproporgionate rates of growth that would result from
the accommodation of the £ull fair share in one
projection period) it would seerm to me.appropriate to

resort to phased compliance rather than reduced fair

shares,

s'rhe inelicgibility, or a urit for urit basis, of boucing, whict does not meet Pricing eligidbility
requirepents or the affordadility of whict is pot guaranteed irtc the future, is clear. - I a=
alsc particularly wary of Qualifying turnover ir existing eligitle bousing built prior tc the
cosmencenext of tde need projectior period. 1f suct turnover ir mits bullt before 198C were tc
De considered eligidble pov, logic would reguire theat turnover ir Bount lLaurel Il units built ir
the 1980c be considered aligible towmrd the setisfactior of futire Mount laurel otligations,
But ever apart frow the latter coesideration, existing lover income units, by definition, serve
a peel that is alreadr present ir the mmicipality. As 8 unit becomes vacant, ar already
presect eligitle househcld car be assumes tc meel it. Ir the erlculatior of fair share,
except for tbe parrovly definel inligencus beeld, the AM: methodciogr includes ocly umits theat
are peeded to nccommodate income-eligible bousebolds that are pot yet living in the
mricipality.

) Da (20a
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Supplementary Apartments. The Township also proposed to

use the apartments which will result from jits recent

amendment of Section 405C.10 of its zoning ordinance to
allow accessory apartments as conditional uses in
one-family dwellings in all @istricts. The Township
estimates that such apartments may be created in 3
éercent, or 114, of the existing 3,785 oné family
detached units. No detailed method of assuring the
affordability of these apartments, initially and over
time, has been proposed. 1In addition,‘in my opinion it
would be unrealistic to expect that such units, which
would be locatéd in private homes, can be assured of
being eligible ané available on the open basis

contemplated by Mount Laurel II short of their becoming

part of the low/moderate income housing supply
adrinistered by the municipality. It is my further
view that the ability of the municipality to impose its
affordable housing programr standards on those
homeowne;s who mey initially wish to participate in the
prograr on the terms that would make the'units eligible

is most doubtful.

For these reascns, 1 do nct believe that this type of

apartment wculd meet the standards of Mount Laurel II

i Da \vava
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even {f the initial affordability issue were to be
resolved.

2. The Land Development Ordinance

On November 12, 1984, the Township Committee adopted
Ordinance #704 (see Appendix B) which embodies the
Township's effort to bring its Land Devélopment Ordinance

into compliance with Mount Laurel II. I £ind the ordinance

to be acceptable with a few exceptions, as follows:

Article 1100

. ®
Section 1103. The -Use Regulations in the R-5 ané R-8

Zones as Part of the PRD-2 and PRD-4 Options permit

"Planned Development.®” The definition of "planned
development® in Article ZOﬁ‘includes both ®"planned
erxployment development”™ which is intendeé to
accommodate "employment uses”™ and "planned residential
development® which is intendeé tc include the type of
development coritemplated in fulfillment of the
Township's Mount Laurel obligafion. The reference to
"Planned Development® should be mocdified to preclude
the use of any of the lands zoned as part of the

Townehip's compliance packacgce for “employment uses.*

Da 320
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fection 1104. The compliance package assumes that all

lands 2zoned for higher density housing will be used for
residential purposes. The ordinance should clarify
that the number of units on each tract will not be
affected should the Township approve the use of any of
the tract area for permitted non-residential purposes
(i.e., schools, muhicipai facilities, retail and

service commercial uses, etc.).

Section 1110. E. Sale and Resale and Rental of lLower

Income Housing

Subsection 5. The ordinance reguires each developer to

*formulate anéd implement a writtern affirmative
marketing plan acceptable tc the Planning Boaré.
The affirmstive marketinc plan shall be
realisticelly designed to ensure that lower income
persons of all races anéd ethnic groups are
informed o©f the housing opportunities ir the
development, feel welcome tc seek or buy or rent
such housing, and have the opportunity to buy or
rent such housing. It shzll include advertising
and other similar activities."

Since the Township's compliance package includes a
number of potential developments, it would appear
desirable that more precise guidelines fcr such a

marketing plan be laid down by the Township. At the
Da 330
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least, such a plan shoulé be required to include
advertieing in newspapers of general circulation
serving metropolitan centers ané lesser urban aid

municipalities in the Township's present need region.

Sub-Section 6. There seems to be no good reason why

conversion of rental units tc condominium ownership
should be prohibited for 15 years following their
construction so long as the pricing of such units

follows the Mount Laurel guidelines.

Section 1112.

Sub-Section 2. Drainage. The development's drainage

syster shoulé not be required tc accommodate storm or
natural drainage water which originates outeide the
boundaries of the tract if such water woulé continue tc

flow over undeveloped portions thereof.

The ordinance”has’beén in effect fcr more than six months
ané has been applied to Mount Laurel set aside developments
in the conceptuzl planning stage without raiesing objections
on the part of the developeres involved. It has also been
revieweé thoroughly by the Hille Development Corporation's
professional advisers who have founé it to be reasonable ané

- free of unnecessarily cost generating provisions.

Oa \3ua
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I recommend that the Court accept Ordirance $704 if amended

as set forth above.

Administration of the Affordable Housing Program

Ordinance $#704 places the responsibility for the direction
and administration of occupant selection procedures upon'a
Housing Administrator to be appointed annually by the

Township Commrittee. Despite the fact that the first

development which will produce Mount Laurel units haé broken

ground, such an official has not beer appointed as yet and

no rules to goverrn the progess--incluéing the establishment

of priorities, if ani, among applicants~-have been

formulated.

I understané that the Township has considered the
possibility of using the Bedminster Hills BHousing
Corporation but has found it preferabtle to devise a
different vehicle for the purpose. &A= ordinance to that
effect is currently being prepared. Accordincg to the
Township Administrator, the marketinc of the Mount Laurel
units in the first development expectec to materizlize
(Hovnanian) will commence in August, -19885. I recommend,
therefore, that the Court recuire that the Township
establish the necessary administrative structure within 30

days and that it submit to the Court the rules and
Oa 35 0
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regulations intended to govern the administration of the
affordable housing program and a report on the provisions
made for financing the operating expenses connected

therewith by July 31, 198S.

Fee Waivers and Relaxation of Design and@ Construction

Standards

As an inducement for acceptance by Hovnanian of a 12 percent
moderate income housing set aside without the benefit of a
density bonus, the Township offered the following (in
addition to a relaxation ,of design and construction
standards fhat have since been incorporated into Ordinance

$704):

1. Fast tracking of applications

2. vaiver of fees

The same consideration is éeppropriate in the case of

projects that are grénted @ density bonus but that offer a

full 20 percent set aside that includes low- as well as

moderate-income units.

Va \aba
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I, therefore, recommend that the Court require the Township

to adopt the following application processing échedule:9

ACTIVITY _ TIMETABLY
1. Applicatior made to the Planning Board 0 éay
2. Plancing Board provides developer Witk writtes

deterninztion as to whetbher mprlicatior is complete. 14 days
3. Developer furnishes the Planning Boarf witk regQuired 14 deys*

additiocal material. Planning Board forwards copy
of applications to mmicipe)l agencies. Applicatior
is Geemed complete,

4. Interested municipel agencies file their reperts 21 days
witk the Planning Boarcd. All documentatios is
sade availatble to thegpudlic.

5. Plazring Board bhelds public bearing. 14-2€ days
6. 7Tbe Plancing Boaré grants or denies preliminery 7 Gars
approval. -
Totel Time : 9% days

*]1r the ever: tha’ the reguire? adlitiopal meterisl is pot sutmittel withis
the prescribel time period, the Planning Bozrd shouléd be entitled tc stor
tbhe timeta*le "clock™ until five vor)u.ng days fcllowirng the dzte of
receipt thereof.

sﬁis sched.le vas determines tc be appropriate by the Court ir Urba- League of Essey Coumcv v,
Towvnship of Mabwa> or the basis of extensive expert testimory from bet: the plaintiff developer

anc the Township.

. | Da v3qa
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Waiver of Fees

The Planning Board application fees should be waived for all
low- and moderate-income units, whether provided as a get
aside or separately fror any other units.

Re eétfully submitted,

Geor ICF, AlX, P.F.

Chaj

GMR:kfv

cc: BHenry A. Hill, Esq.
James E. Davidson, Esqg. hd
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Affidavit of Peter Messina
Dated October 1, 1985

FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defendants, The Township of Bernards, et al.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN-COUNTY

(Mt. Laurel 11)

THE HILLS DEVELOPMENT COMPANY,
Plaintiff,

vs.
Docket No. L-030039-84 P.W.

THE TOWNSHIP OF BERNARDS, et al.,
Civil Action
Defendants.
AFFIDAVIT OF

PETER MESSINA

90 88 00 40 0 00 00 ¢ B0 o4 W

State of New Jersey:
County of Morris : o8

PETER MESSINA, of full age, being duly sworn according to
law, deposes and says:

1. I am the Township Engineer for the Township of Bernards
and have been so since 1978. 1 am personally familiar with this

litigation and -the facts giving rise thereto and events which

have happened since the inception of same.

Qa \3ga




2. At the present time the Planning Board of Bernards
Township has approved, both preliminary and final, 100 lower
income housing units on the tract owned by Hovnanian Company.

Construction of these units is literally taking place at this

time on the site. --——

3. Additionally, the tract known as the Kirby property
being developed under the néme of “"the Cedars", has a conceptual
approval from the Planning Board of Bernards Township for 90
lower income housing units. ' -

4., There are additional projects in the PRN zone in
Bernards Township which have not yet received approval in any
form but which will produce additional lower income housing
units.

5. During the course of the process resulting of the
Bernards Township Committee's adoption of Ordinance 704, the
Planning Board of Bernards Township ask that the Township
Planner Dr. Harvey S. Moskowitz and 1 prepare a study of all
sites available within the Township for the development of lower
income housing. The results of that study were set forth in a
memorandum by Dr. Moskowitz prior to the adoption of Ordinance
704. This memorandum qould be made available at any time. The
study showed that there were numerous additional sites within
the township, including some property already owned by the
township, which could be developed as lower income housing

sites, but which were believed to be less appropriate for such

-2
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development than thé sites set forth and at that time proposed
under Ordinance 704.

6. 1 have been personally involved with the Hills
engineering and technical representatives with respect to
certain changes and modifications which Hills sought to be made
to Ordinance 704. 1 am aware that there are statements
contained in Affidavits submitted by plaintiff which would lead
one to believe that such changes had either been completely
resolved or were diminuous issues if not resolved.

7. While there were some consensus positions reached by
myself and Dr. Moskowitz with plaintiff's representatives, no
resolutions of such ordinance changes sought by Hills weré ever
specifically authorized by either the Planning Board or the
Township Committee. In fact, I know that the following areas,
which are of importance to Hills, still remain unresolved:

(1) Housing design -- patio homes with zero lot lines; !

(2) The elimination of maximum housing size in a
cluster development;

(3) Maximum building coverage;

(4) Building height restrictiong:

(5) Curbing location and design standards;

(6) éuilding permit fees;

(7) Certain design waivers;

(8) Certain engineering standards; and

-3-
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“(9) Thé ‘foadways covered by Hills' off-tract
transportation contribution and the specific dollar allocations
to such roadways. 1 was informed by Mr. Davidson that Hills had
presented him with a list of road improvements which they
indicated would be constructed as éart of the Bernards Township
" Of f-tract Improvement Program. The list included seven (7)
improvements. Contrary to their assertion, four (4) of the
u improvements were not to be improved by the Township but were to

be the sole obligation 'of Hills. These included: Schley

F Mountain Road; the intersection of Schley Mountain Road and
Douglas Road; Layton Road; and, Douglas Road from Far Hills Road
|| to the Hills entrance. One of the other improvements, Mt;
Prospect Road is only partially in the improvement program. The
Ibother two, Allen Road and the Somerville Road extension are part
of the off-tract improvement program.

8. In the Affidavit of Mr. Kerwin, he makes reference to a
conceptual plan. Two representativeé of Hills brought a
conceptual plan to the Technical Coordinating Committee
purportedly.to solicit candid comments fromthe members of the

Technical Coordinating Committee. The Technical Coordinating

Committee found the concept plan contained numerous enginering

and design deficiences and was substantially insufficient even




as a concept plan.- .No other concept plan has been submitted to

date.

Mo

PETER MESSINA

Sworn to and subscribed
before me this,st day of
October, 1985

2% adime G Flijon.

MARION C. NlXON'-FNOTARY PUBLIC OF N.J.
My Commission Expires September 20, 1988

Oa 1uzq




Certification of Nancy Ferguson
Dated September 12, 1985
Filed September 13, 1985

FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defendants, The Township of Bernards, et al.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

SOMERSET/OCEAN COUNTY

(Mt. Laurel I1)

THE HILLS DEVELOPMENT COMPANY,
Plaintiff,

vs.
Docket No. L-030039-84 P.W.
THE TOWNSHIP OF BERNARDS, et al., o
Civil Action
Defendants. i
CERTIFICATION OF
NANCY FERGUSON

I, NANCY FERGUSON, certify as follows:

l. I am Secretary to the Planning Board of the Township of
Bernafds. In that position I have access to the récords of the
Planning Board.

2. The minutes and other records of the Planning Board
show, with respect to Hills Development Company ("Hills") and
the property owned by it in Bernards Township, that:

a. Hills received preliminary approval for 29
large-lot, single family dwelling units, designated as Section
1A, on October 8, 1981;

b. Hills received final approval for Section 1A, and
preliminary approval for an additional 35 large-lot, single

family dwelling units (Section 1lB) on September 6, 1984;

Da 1uva
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c,”ABills has not filed any applications for zoning
approvals from at least November 1984 (when Township Ordinance

704 was enacted) to date;

d. Hills did present a conceptual map to the Planning

Board's Technical Coordinating Committee ("TCC") showing 2,750
proposed dwelling units, which was reviewed by the TCC and
discussed with representatives of Hills on March 19, 1985, and
as to which the Technical Coordinating Committee had serious
design questions regarding portions of the plan.

I certify that the foregoing statements made by me are
true. 1 am aware that if any of the foregoing statements made

by me are wilfully false, I am subject to punishment.

NANCY @ERGUSON U

pDated: September 12, 1985

Da wsa




Affidavit of Kenneth John
Mizerny
Dated September 18, 1985

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808

ATTORNEYS FOR Plaintiff

THE HILLS DEVELOPMENT COMPANY,: SUPERIOR COURT OF NEW JERSEY
‘ ¢ LAWDIVISION
Plaintiif, : SOMERSET COUNTY/OCEAN COUNTY
¢ (Mt, Laurel II)
vs. :

Docket No. L-030039-84 P.W.
THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal : CIVIL ACTION
corporation of the State of New Jersey,
THE TOWNSHIP COMMITTEE OF THE

TOWNSHIP OF BERNARDS, THE :+ AFFIDAVIT IN OPPOSITION TO
PLANNING BOARD OF THE TOWNSHIP : MOTION TO TRANSFER AND IN
OF BERNARDS and the SEWERAGE : SUPPORT OF CROSS-MOTION
AUTHORITY OF THE TOWNSHIP : FOR JUDGMENT OF COMPLIANCE
OF BERNARDS, :

Defendants.
STATE OF PENNSYLVANIA )

) SS:
COUNTY OF PHILADELPHIA )

Kenneth John Mizgrny, of full age, having been duly sworn according to
law upon his deposes and says:

1. lam a professional planner licenséd by the State of New Jersey and a
landscape architect, employed by the planning and design firm of Sullivan & Arfaa,
with principal offices at 2314 Ma;ket Street, Philadelphia, Pennsylvania, 19103. The

purpose of this affidavit is to do the following:

Va 1uba




‘a.” To review Ordinance #704 and the remainder of the Land
Development Ordinance currently in effect in Bernards
Township, with respect to its potential compliance with Mt.
Laurel Il standards;

b. To outline steps which the Hills Development Company has taken
to apply for development rights under that Ordinance; and

c. To indicate the consequences to the delivery of Jower income
housing if Bernards Township is allowed to delay the construction
of the Hills project, through devices such as transfer to the
Affordable Housing Council or permitting Ordinance #704 to
expire. :

Ordinance Review

2. I have been employed as a consultant to The Hills Development
Company, with particular responsibilities for ;Slanning and coordination of The Hills
Development Company's projects in Bedminster and Bernards Townships, New Jersey.

3. As part of my responsibilities, I have familiarized myself with
ordinances, within and outside the State of New Jersey, and particularly those which
have been adopted pursuant to the Mount L aurel mandate.

4. Hills Development Company (hereinafter "Hills"), has been actively
involved in construction of a planned unit development (PUD) in the Township of
Bedminster, adjacent to the Township of Bern:ards.

5. I have been actively involved in the planning for the Bedminster PUD,
and have worked closely with Bedminster Township Planning Officials with respect to
ordinance drafting, ordinance interpretation, and filing development applications in
accordance with the ordinances.

6. 1 am also familiar with ordinance standards applicable in other New
Jersey jurisdictions.

7. I have _examined numerous ordinance standards for cost generative
and ambiguous inte'rpretations, inasmuch as these standards can create costly

difficulties for developers.

Va 1uja
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8... As:part- of my responsibilities, 1 reviewed Bernards Township's
Ordinance #704 in October, 1984, Based on previous analyses which | had performed
for other municipalities, I examined the then-proposed ordinance to see if it
contained cost generative standards. I applied two standards:

a. was the standard in the ordinance in excess of that necessary to
protect the public health, safety and welfare; and

b. did the standard contain Subjective or arbitrary provisions which
could- cause multiple interpretations and which would thereby
extend the process of subdivision or site plan review or require
the expenditure of additional money on redesigning and
reengineering the development.

9. 1 also reviewed Ordinance #704 in light of its ability to perfnit the
use of housing products which had been successfully built by Hills in Bedminster
Township. Inasmuch as an ordinance which failed to permit the use of proven
products would cause expensive work to be done in architectural redesigr;s and
engineering, and inasmuch as Bedminster's ordinance had worked well to provide
opportunities to build lower income housing, and since Bedminster was immediately
adjacent to Bernards, such an ordinance comparison was deemed necessary.

10. 1 provided my review of Ordinance #704 via Memoranda, dated
October 15, 1984 and November 28, 1984 addressed to John Kerwin, President of The
Hills Development Company. 1 also requested the engineering firm of Lynch,
Carmody, Guiliano and Karol, P.A. do an .independent review of the engineering
standards which was completed on March 4, 1985. Copies of these Memorandz are
set forth as Exhibits V, W and X. (All Exhibit references are to Appendix).

11. In sﬁfn;nary, while 1 found Ordinance #704 to be generally acceptable,
- I had objections concerning the setbacks, height limitations, the building separations,
and simil_ar bulk and yard‘requirements. In my view, modification of these standards
would enable a developer to be more flexible, and proi'ide more efficient and less

costly planning and development. This is of particular importance in a development

providing lower income opportunities,
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12.. The November 28, 1984 Memorandum was one of several discussed
during a meeting held on January 16, 1985 and attended by representatives of the
Bernards Township Committee and Planning Board, representatives of The Hills
Development Company and the Special Planning Master, George Raymond.

13. At the January 16 meeting, Bernards Township agreed to make
certain changés in Ordinance #704, reflecting the concerns contained in my
Memorandum. Those changes and the concerns discussed by Hills and the Township
are summarized in a January 23, 1985 Memorandum, drafted by the Township's
Planning Consultant, Dr. Harvey S. Moskowitz, P.P. (Exhibit P).

14. Despite the initial agreement between the parties, however, it
required several months of additional discussion before ordinance changes were
drafted by Dr. Moskowitz and were designed to be incorporated in a revised ordinance
prepared by Dr. Moskowitz. These proposed changes are described in Exhibit Y. I am
not aware, to date, whether those ordinance amendments have been introduced by the
Bernards Township Committee.

15. 1 also reviewed the Bernards Township Land Development Ordinance
in light of New Jersey state law, and particularly the gene‘ral purposes of the
Municipal Land Use Law.

6. Ong of the purposes of the Municipal Land Use Law is to ensure that
‘the development of individual municipalities does not conflict with the development
and general welfare of neighboring municipalities, the county and state as a whole.

17. The Hills Development Company has property in Bernards Township
bordering Bedminster Township. The Bedminster Township zoning adjacent to the
~ site permits development ranging from ten dwelling units per acre to eight dwelling
units per acre, with the eight dwelling unit per acre zoning immediately adjacent to

the Hills project in Bernards Township. ,
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18, "It is my-strong belief that the zoning provided for in Ordinance #704
is superior, in terms of sound planning and the Municipal Land Use Law, then was the
case prior to the passage of Ordinance #704. The transition between eight dwelling
units per acre and two dwelling units per acre as provided for in the prior ordinance
was too abrupt and was not in accord with general planning principles. Ordinance

#704, which provides for 5.5 dwelling units per acre on the site adjacent to the Hills
-Bedminster development, provides a far superior transition from a planning
perspective,

19. On October 30, 1984, the Bernards Township Planning Board adopted
amendments to the land use element of the master plan which rec0rﬁmended that the
Raritan Basin portion of the Hills property be zoned at a density of 5.5 dwelling units
per acre.

20. If Ordinance #704 were to expire, the Raritan Basin portion of Hills'
property would be zoned at the prior zoning (one dwelling unit per 0.5 acre) or in the
alternative, left with no zoning. Therefore, from a planning perspective, if
Ordinance #704 were to expire, the resulting land use pattern would be clearly
contrary to the land use element, a violation of soundly established planning
principles and the Municipal Land Use Law.

21. Thus, it is my opinion as a professional planner that Ordinance #704&,
with fhe corrections as indicated in the Dr, Moskowitz Memorandum of May 21, 1985,
and with the zoning providing the 5.5 dwelling units per acre adjacent to Bedminster
represents sound planning and a compliance package which is in fundamental accord

with what 1 understand to be the requirements of Mount Laurel 11

Steps Taken By Hills in Reliance on Ordinance #704

22. It is my understanding that Bernards Township has raised the issue of
Hills' failure to file a development application under the provisions of Qrdinance
#704. Hills has not yet filed a formal application for the following reasons:
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a. Hills-believed that it was important to achieve certain changes
that it regarded as desirable in the Ordinance before a full plan could be developed.
Submission of a plan based on existing ordinance standards could mean the loss of
certain building product types as well as loss of flexibility which had served both the
public and the client well in prior development situations.

b. Notwi.thstanding this caution, Hills authorized the preparation of
preliminary concept plans, to be done in accordance with the requirements of
Section 707 of the Bernards Township Land Development Ordinance.

c. It was our clear understandin‘g that Bernards Township would be
hostile to any piecemeal submissions of developmebt plans, without an overall
approval of a concept plan. Hills wished to have Township approval before it spent
substantial sums on engineering and other infrastructure investments for roads and
utilities.

d. On March 18, 1985, representatives of the Hills met with
members of the Bernards Township Technical Coordinating Committee (T.C.C.) to
discuss a concept plan map on a preliminary, informal basis.

e. Members of the.T.C.C. expressed reserva.tions about certain
aspects of the proposed plan, and indicated thét their consultants would sit down with
Hills' consultants to indicate what changes they thought desirable.

f. At a meeting held on May 3, 1985, between Harvey S. Moskowitz
and Peter Messina, representing the Township of Bernards, and John Kerwin and
myself representing H-il-ls’, we reviewed the entire Hills concept plan. Hills was asked
to do the following things:

i. To redraw the plan to show intersections a minimum of 200
to 250 feet apart on collector roads;

ii. To provide better access to open space;
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i To brovide additional access to multi-family areas, so that
no more than 80 dwelling units would be on any cul de sac or
single road systemn;

iv. The loop road should be redrawn to show it as a loop road;

v.‘ There should be deeper lots for lots fronting on collector
streets;

vi. The plan should show additional buffer on properties next to
single family areas where the property borders land not
owned by Hills. |

23, We took those comments, and based on our understanding of what the
Township desired, began work on a revised concept plan, preparatory towards making
a full development plan submission as soon as possible.

24. As part of my planning responsibilities, I have been coordinating
preparation of community imbact studies, transporation studies, ‘environment_al
impact studies, and all the related studies which are required by Section 707 of the
Ordinance. _

25. It is my understanding that Hills Development int.ends to apply for a-
concept plan on approval for its entire Raritan and Passiac Basin project prior to
October 1, 1985, inasmuch as its anticipated build out of units within Bedminster
Township needs to be phased in accordance with its construction of infrastructure
improvements in Bernards Township. The most recent concept plan containing the
most recent revisions requested by the Planning Board is set forth as Exhibit J.

26. Withdrawal of the underlying zoning, as set forth in Ordinance #704,
would make all of those plans worthléss, despite the many hours of effort spent in
preparation of them, since development of the properties at densities other than

5.5/acre would require totally different planning.
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Céh’ééﬁdénces" of Transfer to the Affordable Housing Council

27. Inclusionary development under Mt. Laure! is a recent phenomenon,
but it certainly requires a healthy building market in order to survive.

28. The New Jersey building market has been characterized as a "boom
and bust" building cycle, and it is problematic whether the current building cycle will
survive more than another two years at its present pace.

29. In the event of a slowdown in the housing market, it will be more
difficult for all builders providing inclusionary housing to continue to build at the
current pace. |

30. The only real effect of a transfer to the Affordable Housing Council
would be to delay a project for at least two years, making it possible for a building
"bust” to set in and rendering it impossible for a developer to be able to construct
housing of any sort, much less affordable housing.

3l Simflarily, even in a profitable building cycle, a devel_oper needs to
continuously plan and project for continuous activity on the part of his work crews,
his suppliers, and his subcontractors. Failure to continue a building‘ process, even
during a healthy growth market, can render a specific 'project unfeasible..

32. Thus, if Hills were forced to turn away from development of the
Bernards property, it would undoubtedly have to employ its planning, technical, and
financial expertise elsewhere in order to keep the organization functioning during the
healthy economy. |

33, Ultimately, this would mean development of the Bernards project at
lower density, withou; a mandatory inclusion of lower income units, at a later date

than would result under Ordinance #704.
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I certify that the foregoing statements made by me are true. 1
understand that if any statement contained herein is wilfully false, ] am subject to

punishment.

M&Mlma_‘

Kenneth John Mizerny 5’

Sworn to and subscribed before me
this [{tf day of \SLP;-_ y 1985
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Affidavit of John H. Kerwin
Dated September 18, 1985

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 9240808

ATTORNEYS FOR Plaintiff

THE HILLS DEVELOPMENT COMPANY,: SUPERIOR COURT OF NEW JERSEY
' : LAW DIVISION
Plaintiff, : SOMERSET COUNTY/OCEAN COUNTY
: (Mt. Laurel I})
vs.
Docket No. L-030039-8% P.W,
THE TOWNSHIP OF BERNARDS in the :
COUNTY OF SOMERSET, a municipal : CIVIL ACTION
corporation of the State of New Jersey, ,
THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS, THE : :
PLANNING BOARD OF THE TOWNSHIP : AFFIDAVIT IN OPPOSITION TO
OF BERNARDS and the SEWERAGE : MOTION TO TRANSFER AND IN

AUTHORITY OF THE TOWNSHIP : SUPPORT OF CROSS-MOTION
OF BERNARDS, : FOR JUDGMENT OF COMPLIANCE
Defendants.

STATE OF NEW JERSEY )
COUNTY OF SOMERSET ; ‘ >

John H.MKAe!;win, of full age, having been duly sworn according to law upon
his oath deposes and says:

1. 1 am President of The Hills Development Company ("Hills"), a major
builder and developer in Somerset County, a resident of Bedminster, New Jersey, and

a member of the Somerset-Morris Homebuilders Association. | am responsible for the

day-to-day operations of Hills, am familiar with the requirements of Mount Laurel Il
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and have been actively involved in the decisions of Hills with respect to the
developmén‘t of that k;éftion of the Hills' property located in Bernards Township
("Bernards").

Background to the Litigation

2. The Bernards portion of Hills' property comprises in excess of 1,046
acres, with 50! acres located in the Raritan Basin portion of Bernards Township and
the remainder being located in the Passaic Basin portion of the Township.

3. Hills filed a lawsuit under Mount Laurel Il against Bernards Township

in May, 1984. At that time, the operative zoning ’of Hills' property in the Raritan
Basin was two dwelling units per acre; and in the Passaic poftion, one dwelling unit
per two acres and no lower income housing was required in either zone under existing
ordinances. In that lawsuit, we requested that our Raritan Basin lands be rezoned to
allow 10 units per acre and that the Passaic portion of our property be rezoned to a.
gross density of 6 units per acre which rezoning would have allowed us to develop
over 7,500 units on the property. |

4. In resp§nse to the lawsuit, Bernards modified its zoning to provide 5.5
dwelling units per acre for the portion 6f Hills' property which lay in the Raritan
Basin, and imposed a mandatory 20% setasidé for lower income housing on the lands
in the Raritan Basin portion of Hills' property. This zoning amendment, Ordinance
##704, did not alter the zoning of the Passaic Basin portion of the Hills' land. This
rezoning permitted the construction of a total of 2,750 units in the Raritan Basin plus
the 273 units previously permitted in the Passaic Basin.

5. Bernards did not consult with Hills about specific ordinance language
prior to the introduction and passage of Ordinance #704.

Hills rationale for settlement

6. Following the adoption by Bernards Township of Ordinance #704,
Hills Management reviewed the advisability of settling the lawsuit on the basis of
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7. ‘_lr’h'ev previous zoning, which was two to the acre, would have
permitted us; to bk;lud 1,002 units completely free of any obligation to build lower
income housing, and the proposed new zoning would have permitted us an additional
1,250 market units along with 550 lower income units.

8. This was a higher ratio of low and moderate income units to market
units than Mt. Laﬁre] developers had previously found acceptable, but there were
important considerations which led the management of Hills to favorably review the
possibilities and recommend to the Board of Hills that we accept the terms of the
Bernards offer.

9. buring the development of the Bedminster portion of the Hills
project, the management of Hills had developed a large and efficient organization,
capable of producing housing in volume, thereby enabling Hills to meet the demands
of the marketplace as quickly as possible. Prolonged litigation would cause major
~difficulties, both with the Hills' Bedminster development as well as the Hills'
Bernards project, and, it was felt that it wéuld place the effectiveness of the entire
organization in jeopardy if the Hills completed the build-out in Bedminster and could
not proceed in Bernards.

10, The Board of the Hills Development Company concurred with our
analysis, and authorized the Hills' management on September 25, 1985 to settle with
Bernards at the densities allowed in’ Ordinance #704. However, the Hills
management was requested to solve in the settlement the following issues affecting
the development. |

Issues of concern to Hills:

11. Deficiencies in Ordinance #704:
When Ordinance #704 was initially adopted by Bernards Township, there

had been an attempt made not to involve the Hills, inasmuch as Bernards was facing
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political pressure not to "give in to the developers". Therefore, the Ordinance was
designed without our input, and, from our perspective, was deficient in the following

ways:

(@) The design standards contained a number of ambiguous or
unnecessary and cost-generative standards and had little relationship
to the product types which Hills had been constructing in its
inclusionary development on adjacent land in Bedminster Township;

(b) The Ordinance did not reflect any of the cost-reducing accelerated
time frames for Planning Board review of projects which include
lower income housing which "fast-track” provisions have been
incorporated in many Mount Laurel II ordinances;

(c) There was no provision within the Ordinance for fee waivers for
lower income housing, a standard element in Mount Laurel Il
ordinances which also offers a substantial cost-saving to inclusionary
developers.

12. In addition, there were other important legal issues affecting Hills
and Bernards which were negotiated (and ultimately resolved) so that the production
of housing, including lower income housing, could begin promptly. These included:

(@) The Bernards "off-tract" improvements ordinance which our
attorneys regarded as illegal (and which was ultimately declared
illegal in litigation in which Hills was not involved). See New Jersey
Builders Association v. The Mayor and Township of Bernards, decided
February 25, 1985, Superior Court of New Jersey, Docket No. L-
043391-83 P.W. '

(b) - Hills had hoped to begin a single-family lot program in the Passaic
Basin portion of Bernards Township, for which it had received
municipal approval, but for which a solution to a sewer issue had to
be found. We wished to explore alternative ways of sewering that
proposed development with Bernards, and regarded that portion of
the development as an integral part of the overall Bernards project
and as an important source of revenue, capable of assisting to offset
costs incurred in other areas;

(c) As a result of what Hills believed to be an Assessor's error in 1982,
the land within the lot program had been improperly assessed, and
there was litigation pending against Bernards to correct the error.

It was the opinion of the parties that it would be desirable, in a

settlement with Bernards, to dispose of all issues which were in dispute between the

Township and Hills, and we devoted substantial time to resolving our differences with
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the Township in the negotiations which took place between September, 1984 and July,
1985. T

13. Hills, its attorneys and consultants met with the Township's attorneys
several times during January, February and March 1985, and expended considerable
effort, both in Hills' staff time and Hills' - paid consultant time, to meet with
NIDEP, the Township, the court-appointed Master and other parties to resolve all

issues which were considered to be directly or indirectly related to the Mount Laure!

II case. ,

14, In March, 1985, the issues had been sﬂfﬁciently crystalized to enable
preparation of a draft S'tipulation of Settlement and this Stipulation was the focal
point of discussions during March-May, 1985,

15. By the end of May, 1985, all major issues of contention between the
parties were resolved. It was agreed that the final draft Stipulation of Settlement
would be prepared by Bernards' attorney, and drafting began on that document in
June, 1985. Bernards Township's attorney advised Hills on June 5, 1985 that he
considered all issues resolved and, on June 12, 1985, in fact wrote to the court to
advise that agreement had been reached and requested from the court a hearing date
for that settlement to be approved.

16. Despite the fact that all issues had been resolved and the settlement
finalized, in early August of 1985 my attorneys advised me that Bernards had refused
to execute the settlement documents presented to them, that the Bernards Township’
attorney had been instructed to prepare a "counter-offer" and that Bernards officials
had threatened towsvee‘k tranefer of this matter to the Affordable Housing Council in
the event they could not reach agreement with Hills with respect to a substantial
down-zoning of the Hills property.

17. Subsequent to Bernards' decision to refuse to execute the settlement
documents, | was informed by Steven Wood, Bernards Township Administrator, that
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an application submitted by Hills with regard to a concept plan will be logged in but
somehow found .t;)- bé :ir‘irc-.:owrn’plete, and no decision will be rendered prior to thé
expiration of the Ordinance on November 12, 1985.

18. Nevertheless, Hills intends to file a complete concept plan, in
conformance with the Ordinance, as soon as final planning is complete.

Actions Taken in Reliance upon Ordinance #704 and Bernards'
Representatiorns.

19, In light of the adoption of Ordinance #704 and the Township's
contiﬁuous representations to the Court and Hills that the Township wished to settle
(and, in fact, that this matter was settled) H‘ills undertook a series of extremely
costly actions in prepération for construction of the Bernards development. Actions
taken by Hills in reliance on the adoption of Ordinance #704 and the Township's
representations include the following:

(@) As a result of our original understanding with Bernards, we
withdrew our suit in tax court against the Township with regard
to the assessment of the property in the lot program, and did not
file a protest against the 1985-86 assessment since, pursuant to
our agreement, the underlying dispute would become moot;

(i) The statutory deadline to file an application under the
Farmland Assessment Act and the general time for appeal of tax
assessments have passed, all to the detriment of Hills;

(ii) There is no way that Hills can undertake meaningful
construction on the lot program during this building season after
September, 1985 and, therefore, Hills will be paying taxes at full
development level on property which will be undeveloped, a
scenario which would cost Hills many thousands of dollars which -
otherwise would not have been assessed;

(b) On the basis of the existing zoning, Hills has agreed to obtain
' additional sewage capacity from the Environmental Disposal
Corp. (EDC) sewage plant. That additional demand makes
financially possible the expansion of the plant and the expansion

of the plant is mandated by this Court in the Bedminster case.

The EDC plant is financed through a N.J.E.D.A. bond issue in the
amount of approximately $6,380,000, secured by property in
Bernards, Failure to go forward with the Bernards development
at the zoning provided for by Ordinance #704 would imperil the
financing of the sewage plant and, hence, the investments of the
numerous bondholders;

Da \boa
-6-




B

(d)

(e)

{f)

®)

Hills has also made substantial financial commitments for the
reconstruction of Schley Mountain Road, which has been
designed to be a four lane, main collector road to serve the
entire Raritan Basin development, including the Bedminster
Highlands at eight ( 8) dwelling units per acre and the Bernards
property at the 5.5 dwelling unit per acre density. The design
work has already been done, the approvals have been obtained
and the contracts have been awarded. In order to expand the
road, Hills was compelled to purchase three tracts of property in
their entirety. It would not be necessary to totally reconstruct
the road, at a cost of approximately $1,600,000, in the absence
of the Bernards development. In the opinion of our traffic
engineers, a road suitable for the demands of Hills/Bedminster
traffic could be constructed for no more than $800,000;

On the basis of the existing zoning, Hills has arranged to
mortgage portions of its Raritan Basin project in order to obtain
financing for the needed infrastructure development. The
financing arranged in reliance on Ordinance #704 is in the
amount of $6,500,000. The financing and security is based on the
densities provided by the existing zoning of 5.5 units per acre. If
Ordinance #704 were allowed to expire or is withdrawn, the
security upon which the financing for much of the basic
infrastructure for development is dependent would be
substantially impaired;

Pursuant to Ordinance #704 and the Stipulation of Settlement,
Hills has expended many thousands of dollars for traffic
engineering, transportation and improvement studies on
surrounding roads including Routes 202/206, Allen Road and
Schley Mountain Road, architectural design, storm water
engineering, wetlands engineering and mapping (including a
series of meetings with the Army Corps of Engineers) and
market research, all of which will have been expenditures in vain
if Ordinance #704 were to expire;

Part of the draft Stipulation included the preparation of a
concept plan for the development of the Bernards properties. In
accordance with the provisions of Ordinance #704, Hills began
work on the detailed concept planning. To date, hundreds of
thousands of dollars have been expended in drafting a land use
plan, a utilities plan, a circulation and traffic plan, and all other
related documents, plans and studies, including an environmental
impact statement and a community impact statement which are
required by the Ordinance, and which will become useless in the
event the Ordinance is allowed to expire;

In anticipation of commencement of construction of its Bernards
development, Hills has expanded its internal organization
including the leasing of office space, expansion of its computer
facilities and the development of a full-time, in-house
construction staff, Hills presently has approximately 185 full
time employees, the retention of which Hills may not be able to
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assure if Hills is unable to commence construction of its
Bernards development, all to the ‘detriment of Hills, its
employees and the lower income households which would benefit
from Hills' inclusionary development;

(h) Hills had designed and obtained approval from Bridgewater
Township for a water storage tank designed to serve The Hills
projects without the Bernards additional units. It has now, in
reliance on Ordinace 704, designed and is seeking approval from
Bridgewater Township for a water tank which has been sized to
serve the Bernards development. Without the additional
Bernards units, Hills could have saved thousands of dollars in
design, application and related fees.

In summary, Hills has expended a sum in excess of $500,000 on “planning
and pre-start” in reliance upon Ordinance #704 and the Township's representations. If
Ordinance #704 is permitted to expire, this money may have been spent iﬁ vain,

Most significantly, in reliance upon Ordinance #704 and the Township's
representations that it wished to settle all issues arising due to this and other
litigation, and our information that Bernards would not be receptive to "piecemeal”
applications, Hills refrained from filing any formal development application following
the November 12, 1984 adoption of Ordinance #704. It appeared to be the Township's
earnest wish to cooperate with Hills to work out all problems, and we, in turn, had
looked forward to a long-term cooperative relationship and did not want to prejudice
that with any premature applications.

Now, the Township Administrator has advised me that any development
application which Hills may file hoping to obtain vesting prior to the expiration of

Ordinance 704 is most likely to be "incomplete".

Effect on Hills and Lower Income Households if Bernards were permitted
- to transfer to the Affordable Housihg Counci and if Ordinance #704 were

1o expire.

20. At the present time, there is a strong housing market, and it is

feasible for Hills or other developers providing lower income housing opportunities to

go forward with their inclusionary housing developments.
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_ 211f Bernards is allowed to withdraw from its agreement with the Hills
and if the é:);birafion of .(:)”'rAc.iinance #704 is permitted, the ability of Hills to construct
an inclusionary development would be seriously jeopardized. 1 believe the proposed
transfer to the Affordable Housing Council is likely to cause two years of delay
while the Township prepared its plan and the Housing Council prepared their
regulations. My attorneys advise me that such a period of delay could easily‘ be
longer than two years. During this period of delay, the present housing market could
well undergo a downturn. Such delay would make it far more difficult—probably
impossible--for Hills to provide adequate numbers of lower income housing units to
assist Bernards to meet its fair; share obligation by 1990.

22. 1f Hills is permitted to commence construction pursuant to Ordinance
#704 and the terms and conditions of the agreement as negotiated, Hills could
complete the planning process, continue the process of installation of infrastructure,
and commence the housing development process as early as 1986, with a view towards
providing Bernards with significant numbers of lower income housing units by 1990.
In fact,b barring catastrophic developments, Hills would be prepared to guarantee the
‘construction of all 550 lower income housing units required by the Ordinance by 1990.

23, If Ordinance #704 were permitted to expire or if Bernards were
allowed to transfer to the Council, and Hills' ability to construct an inclusionary
development were cast into doubt, Hills would be faced with carrying costs on the
Bernards property of up to $10,000 per day, in addition to weekly cash flow
obligations and pgyroll expenses for remaining employees.

24. At the present time, Hills has created a strong, effective
construction and marketing organization. In order to keep an organization
functioning, there must be a constant flow of work. In the event Ordinance #704
were to expire and- Bernards were permitted to abrogate the agreement, Hills could
not feasibly be "put on hold" while the issue of Mount Laurel zoning was settled.
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Hills would-have to assess the business consequences of waiting for the
Affordable Housing Council, and there would be very strong economic pressure to
begin the process of constructing on the Bernards property at two dwelling units per
acre (assuming that this would be the underlying zoning on the site) without the
construction of affordable housing (since, if Ordinance #704 were allowed to expire,
there would be no ordinance requiring a mandatory set-aside of affordable housing,
and it is economically unfeasible to build such affordable housing at a density of two
dwelling units per acre).

25. Bernards has chosen to place the bulk of its affordable housing
obligation on Hills. Other developers, including those with higher density zohi.ng (6.5
dwelling units per acre) have either no obligation at all (Spring Ridge) or a very minor
obligation (Hovnanian, a 12% setaside for moderate income housing only).

26. 1f Ordinance #704 is allowed to expire, not only would Hills suffer
grave financial loss, it would also be impossible for Bernards to meet any substantial
housing goal for lower income households, since:

(a) no exisiting developer, other than Hills, has any significant obligation

to produce lower income housing; and |

(b) if Hills is left with no choice but to build at two dwelling units per

acre, it cannot provide lower income housing.

27. 1 am not aware- of any other sizable tract of land in Bernards, other
than Hills, which is in the "growth area" and which has sewerage available, which the
Township could look to to provide substantial quantities of lower income housing. 1
am, frankly, at a loss to see how Bernards intends to provide its fair share of lower

income housing without Hills, nor can | understand how Hills could provide lower

income housing under the conditions which would result from the abrogation of the

draft settiement.
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I certify that the foregoing statements made by me are true, I am aware

that if any o;f»t»he “foreg-oir;g' 'statements made by me are wilfully false, I am subject to

P

John H. Kerwin

punishment.

Sworn to and subscribed before
me this /7" dayof . /v, 1985

7 ; :
iZ{lizz; ( ¥ rtrec oo
My Commission Expires 10-26-88




NOT FOR PUBLICATION WITHOUT THE APPROVAL OF THE COMMITTEE ON OPINIONS

(decided October 28, 1985)

Honorable Stephen Skillman

MORRIS COUNTY FAIR HOUSING COUNCIL,
MORRIS COUNTY BRANCH OF THE
NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE and
STANLEY C. VAN NESS, PUBLIC

ADVOCATE OF THE STATE OF NEW
JERSEY, :

Plaintiffs,
V.

BOONTON TOWNSHIP, CHATHAM TOWNSHIP,
CHESTER TOWNSHIP, DENVILLE TOWNSHIP,
EAST HANOVER TOWNSHIP, FLORHAM PARK
BOROUGH, HANOVER TOWNSHIP, HARDING
TOWNSHIP, JEFFERSON TOWNSHIP,
KINNELON BOROUGH, LINCOLN PARK
BOROUGH, MADISON BOROUGH, MENDHAM
BOROUGH, MENDHAM TOWNSHIP, MONTVILLE
. TOWNSHIP, MORRIS TOWNSHIP, MORRIS
PLAINS BOROUGH, MOUNTAIN LAKES
BOROUGH, MOUNT OLIVE TOWNSHIP,
PARSIPPANY-TROY HILLS TOWNSHIP,

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: MORRIS COUNTY/

MIDDLESEX COUNTY

(MOUNT LAUREL I LITIGATION)

DOCKET NO, L-6001-78 P. W,
1~42898-84 P. W,
L-55343-85 P. W,
L-29176-84 P.W.
L-38694-84 P.W.
L-86053-84 P.W.

Civil Actions
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SKILLMAN, J_.S.C.

On July 2, 1985, Governor Kean signed into law the "Fair Housing Act" ("the Act").
L. 1985, . 222; N.I1.S.A. 52:27D-301 et seq. This statute acknowledges, as determined

by the Supreme Court of New Jersey in Southern Burlington Ctv. NAACP v. Mount Laurel,

92 N.J. 158 (1983) ("Mount Laurel II"), that "every municipality in a growth area has a

constitutional obligation to provide through its land use regulations a realistic opportunity
for a fair share of its region's present and prospective needs for housing for low and
moderate income families." L. 1985, ¢. 222, §2(a). The primary change made by the
statute is the establishmeht of an administrative framework for determining the extent of
a municipality's Mount Laurel obligation ahd the manner in which it will bev‘satisfied.

Primary responsibility for administration of the statute is conferred upon a newly

established state administrative agency called the Council on Affordable Housing ("the

Counecil™.

This eourt has before it motions based upon the Act which have been filed by five

municipal defendants in pending Mount Laurel cases. Denville, Tewksbury, Randolph and

Washington seek transfer of the cases sgainst them to the Council and Roseland seeks
dismissal. Some plaintiffs have responded to these motions by attacking the
constitutiona]ity of the Act, contending that certain sections are facially invalid and that
those sections are so central to the overall operation of the Act that it must be declared

invalid in its entirety.l In the alternative, all plaintiffs argue that, assuming the

1 The constitutionality of the Act is directly challenged by the plaintiff in Essex Glen
v. Roseland and two of the developer plaintiffs with eases against Denville, Stonehedge
Associates and Siegler Associates. The brief for plaintiff in Van Dalen v. Washington
Township states that '[§ he Act contains numerous apparent flaws, internal inconsistencies
and loopholes" but "to the extent possibl2” it should be interpreted "in an effort to save
it," and that it "can be interpreted to be a constitutional and valid exercise of the police
power." The Public Advocate concludes that "it is reasonably foreseeable that transfer to
the Affordable Housing Council will inevitably result in a failure to provide housing
opportunities substantially equivalent to the municipality’s constitutional fair share," but
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constitutionality of the Act, this court should exercise the discretion conferred upon it by
the Act to deny transfer or dismissal and proceed to a judgment on the merits. All
pending motions which seek transfer to the Council or dismissel have been consolidated
solely for the purpose of briefing and argument and the issuance of a decision as to the

constitutionality of the Act and, if valid, its impact upon the pending cases.

This court cqncludes, for the reasons set forth in Part I of this opinion, that the
Act is constitutional on it§ face and that to the extent individual sections raise
constitutional problems, those sections either are susceptible to interpretations which
would preserve their constitutionality or, if unconstitutionel, would be severéble from the
remainder of the Act. This court further concludes, for the reasons set forth in Part II,
that it should retain jurisdiction over the cases against Denvills, Randolph and Washington
but that the complaints against Tewksbury and Roseland should be transferred to the

Council.

I

Constitutionality of the Fair Housing Act

A. Background: The Mount Laurel Doctrine and the Legislative Response

In Southern Burlington Ctv. NAACP v, Mount Laurel, 67 N.J. 151 (1975) ("Mount

he too declines to challenge the Aect's cohstitutionality. The Attorney General has
intervened to defend the constitutionality of the Act.

The motions on behalf of Denville, Randolph and Washington could be decided without
considering the constitutionality of the Act, since "manifest injustice” would result from
transfer of the cases against those municipalities to the Council. However, the
constitutional issues must be considered in connection with the Tewksbury and Roseland
motions, since no "manifest injustice™ would result from requiring the exhaustion of
administrative remedies in these cases.

Oa \J2a0
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Laurel I"), the Court held that under Article 1, paragraph 1 of the New Jersey Constitution
a zoning ordinance which foracloses any oppoctunity of housing for lower income persons
is not, absent unusual circurnstancés, in furtherance of the general welfare and is
therefore invalid. Accordingly, the Court held that a .nunicipality must provide an
opportunity through its zoning for lower income housing, "at least to the extent of the
:nunicipality's fair share of the present and prospective regional need therefor."” 67 N.J. at

174.

In Mount Laurel I the Court reaffirmed the constitutional analysis on which its

decision in Mount Laurel I had been based:

The constitutional basis for the Mount Laurel doctrine
remains the same. The constitutional power to zone,
delegated to the municipalities subject to legislation, is but
one portion of the police power and, as such, must be
exercised for the general welfare. When the exercise of
that power by & nunicipality affects something -as
fundamental as housing, the general welfare includes more
than the welfare of that .nanicipality and its citizans: it also
includes the general welfare-in this case the housing needs-
of those residing outside of the municipality Hut within the
region that contributes to the housing demand within the
municipality. Municipal land use regulations that conflict
with the general welfare thus defined abuse the police
power and are unconstitutional. In particular, those
regulations that do not provide the requisite opportunity for
a fair share of the region's need for low and .noderate
income housing confliet with the general welfare and violate
the state constitutional requireinents of substantive due
process and equal protection. [92 N.J. at 208-202 ] .

The Court in Mount Laurel Il also concluded that eight years experience with

Mount Laurel I had demonstrated a need for more effective judicial remedies to enforce

the constitutional rights recognized by its earlier decision. Therefore, it established an

elaborate procedural framework for the adjudication of Mount Laurel cases. It appointed

three judges to hear all Mount Laurel cases, who would be able to develop expertise in the

subject matter, to provide some degree of consistency in trial court decisions, and to
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assign appropriate priority to this important area of public litigation, 92 N.J. at 216-217,

292-293. The Court also rejected decisions after Mount Laurel 1 which had held that

"fair snare’ allocations need not be 'precise' or based on 'specific formulae' to win judicial
approval” (92 N.J. at 206), and held that there must be "a determination by the court of a
precise region, a precise regional present and prospective need, and a precise
determination of the present and prospective need that the municipality is obliged to
design its ordinance to meet." 92 N.J. at 257; see also 92 N.J. at 215-216. Recognizing

that publie interest organizations lack the resources to bring 2 sufficient number of cases

to provide effective enforcement of Mount Laurel obligations, it sought to increase the

incentive for developers to pursue Mount Laurel liﬁgation-by holding that "where a

developer succeeds in Mount Laurel litigation and proposes a project providing a

sudstantial anount of lower income housing, a builder's remedy should be granted unless
the municipality establishes that because of environmental or other substantial planning
concerns, the plaintiff's proposed project is clearly contrary to sound land use planning.”
92 N.J. at 279-280; see also 92 N.J. at 218. The Court attempted to reduce the time

nzeded to bring nunicipel zoning inty compliance with Mount Laurel by specifying that

the remedial stage should result in the adoption (even under protest) of a compliant zoning

ordinance. 92 N.J. at 218, 285-291. It also held that compliance with Mount Laurel may

require adoption of zoning which provides affirmative measures to encourage construction
of housing affordable to lower income families, such as requiring a certain percentage of
units to be set aside for those families. 92 N.J. at 217, 260-274. The Court made &

variety of other rulings, all with the common purpose of simplifying Mount Laurel

litigation and promoting more effective enforcement of this constitutional obligation.

For exainple, it required municipalities to take all reasonable steps to assist developers in-
obtéining subsidies (92 N.J. at 217, 262-265), and it held that a municipality's obligation

to zone for a fair share of the regional need for lower income housing turns on whether it
is located partly or wholly within a "growth area" designated by the New Jersey
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Depertment of Community Affairs in its State Development Guide Plan ("SDGP").

92 N.J. at 215, 223-248.

While issuing these rulings to improve judicial administration of the Mount Laurel

doétrine, the Court expressed in emphatic terms the desirability of legislative action
addressed to the problem of exclusionary zoning. It stated that "we have always preferred
legislative to judicial action in this field." 92 N.J. at 212. The Court also noted thafc

its "deference" to certain limited legislative and executive initiatives in the fieldvcould'

. be "regarded as a clear _s_ignal of our readiness to defer further to more substantial

action." 92 N.J. at 213. However, it concluded that " {In the absence of adequate

legislative and executive help, we must give meaning to the constitutional doctrine in the

cases before us through our own devices, even if they are relatively less suitable.” 92 N.J.
at 213-214 (emphasis added). Consequently, certain of the rulings set forth in Mount
Laurel I may be viewed not as constitutional imperatives in themselves but rather as

"devices" to promote more effective judicial enforcement of the Mount Laurel doctrine

until such time as the Legislature might address the problem in another manner.

The Fair Housing Act is the legislative response to thbe Court's encouragement of
legislative initiatives to address the problems of housing for lower income families. The
legislati;/e findings include a declaration that " B Ihe interest of all eitizens, including
low and moderate incomé families in need of affordable housing, would be best served by
a comprehensive planning rand .implementation response to this constitutional obligation.”
L. 1985, e. 222, % 2(c). The central role in providing this comprehensive response is
assigned to the Council on Affordable Housing. The Council has the responsibility to
determine housing regions, to estimate the present and prospe;ctive need for low and
moderate income housing and to adopt "eriteria and guidelines” for a muhicipality's
determination of its present and prospective fair share of the housing need in its region.
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Id. at §7. A municipality may eléct to participate in the administrative procedures
established by the Act by notifying the Council of that intention by November 2, 1985 and
filing a "housing element” and "fair share housing ordinance" within five months after the
Council's adoption of its criteria and guidelines. 1d. at §9. Thereafter, a

municipality may petition the Council for approval of its housing element and
iinplementing ordinance, which is called "substantive certification." 1d. at g13. The
Council also hes the responsibility to "engage in a mediation and review process” if there
is an objection to a municipality's pe-titioq ‘for substantive certification or upon the

request of a party to pending Mount Laurel litigation. Id. at§ 15(a). A party which has

filed a Mount Laurel case within 60 days of the effective date of the Act inust exhaust
the procedures for mediation and review. Id. atg 16(b). A party to a case filed more than
60 days before enactment of the Act also may seek transfer to the Council, but the court
may dény such an application if "transfer wouid' result in a manifest injustice to any party
to the litigation.” Id. at $16(a). If mediation is unsuccessful, the dispute may be

referred to the Office of Administrative Law for hearing as a "contested case" pursuant
to the Administrative Procedures Act. N.J.S.A. 52: 14B-1 et seq. The Act further
provides that until expiration of the statutory périod for the filing of municipal housing
elements, " [n] o builder’s remedy shall be granted to a plaintif{ in any exclusionary zoning
litigation which has been filed on or after January 20, 1983, unless a final judgment
providing for a builder's remedy has already been rendered to that plaintiff.,” L. 1985, c.

222, 828.

The constitutional challenges to the Act are premised solely upon the Mount Laurel

doctrine. No party contands that the Act offends any provision of the United States
Constitution or any provision of the New Jersey Constitution other than the part of

Da \qba
1



Article L, paragraph 1 on which the Mount Laurel doctrine rests.2 Rather, plaintiffs

argue that individual sections of the Act, considered either independently or in

" combination, so fundamentally undermine the Mount Laurel doctrine that the Act must be

declared unconstitutional in its entirety.

The general principles which govern judicial consideration of any attack upon the

constitutionality of legislation were described as follows in New Jersey Sports &

Exposition Auth, v. McCrane, 61 N.J. 1, 8 (1972):

One of the most delicate tasks a court has to perform is to
adjudicate the constitutionality of a statute. In our
tripartite form of government that high prerogative has
always been exercised with extreme self restraint, and with
a deep awareness that the challenged enactment represents
the considered action of a body composed of popularly
elected representatives. As a result, judicial decisions from
the time of Chief Justice Marshall reveal an unswerving
acceptance of the principle that every possible presumption
-favors the validity of an act of the Legislature, As we
noted in Roe v. Kervick, 42 N.J, 191, 223 (1964), all the
relevant New Jersey cases display faithful judicial
deference to the will of the lawmakers whenever reasonable
men might differ as to whether the means devised by the
Legislature to serve & public purpose conform to the
Constitution. And these cases project into the forefront of
any judicial studv of an attack upon a duly enacted statute
both the strong presumption of validity and our solemn duty
to resolve reasonably conflicting doubts in favor of
conformity to our organic charter. Moreover, tne
conclusions reached in such cases demonstrate that in
effectuating this salutary policy, judges will read the
questioned statute as implying matters requisite to its
constitutional viability if it contains terms which do not
exclude such requirements.

There are a number of corollaries to the presumption of validity of legislative

2 The constitutionality of conferring authority upon an administrative agency in the
executive branch of government to adopt regulations and to conduct administrative
hearings to enforce constitutional rights is not questioned. See Matter of Ezg Harbor
Assocs. (Bavshore Centre), 94 N.J. 358 (1983); Robinson v. Cahill, 69 N.J. 449 (1976);
Jenkins v, Morris s Tp. Dist. and Bd. of Ed., 58 N.J. 483 (1971); see also Mount Laurel I, 92
N.J. at 250-251.
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enactments which are pertinent to this case. One is that "a challenged statute will be
construed to avoid con'stitutional‘defects if the statute is 'reasonably susceptible’ of such

construction.” New Jersev Board of Higher Ed. v. Shelton College, 90 N.J. 470, 478

(1982); Schulman v. Kelly, 54 N.J. 364, 370 (1969). Therefore, "where a statute is capable

of two constructions, one of which would render it unconstitutional and the other valid,

that which will uphold its validity must be adopted.” Ahto v. Weaver, 39 N.J. 418, 428

(1963). Another is that a court may engage in "judicial surgery” or narrow the

construction of a statute to preserve its con#titutionality. Town Tobacconist v.

Kimmelman, 94 _N.J. 85, 104 (1983); New Jersev Chamber of Commerce v. New Jersey

Election Law Enforecement Comm'n, 82 N.J. 57, 73 (1980). A further prineiple of judicial

restraint is that challenges to the constitutionality of legislation "will not be resolved

unless absolutely imperative in the disposition of the litization.” Ahto v. Weaver, supra,

39 N.J. at 428.

The case applying these principles which is most analozous to the present case is

Robinson v. Canill, 69 N.J. 449 (1976). In both Robinson v. Canill and Mount Laurel the

Court had determined that a long-established part of the system of local government

violated the New Jersey Constitution. In Robinson v. Cahill the Court had held that

statutes which governed the financing of local schools violate the guarantee of a

"thorough and efficient” system of public education. In Mount Laurel the court had held

that municipal zoning ordinances which failed to provide a realistic. opportunity for the
construetion of lower income hdusing violate equal protection and due process guarantees.
In each case the Court had urged the Legislature to respond to the deficiencies it found in
existing laws. In each case, the Legislature, after prolonged debate, enacted
comprehensive legislation vproviding for enforcement bv a state administrative agency of
the coastitutional rights involved— by the Commissioner of Education in Robinson V.
Cahill and by the Council on Affordable Housing in this case. In Robinson v. Cahill, as in
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this case, plaintiffs pointed to & host of problems with the interpretation and

implementation of the new law. See Robinson v. Cahill, supra, Chief Justice Hughes

concurring at 468-475, Judge Conford concurring at 476-511, and Justice Pashman,
dissenting at 512-562. Nonetheless, a majority of the Court concluded that faithfulness
to the presumption of validity of legislative enactments required it to sustain the validity
of the law on its face and to afford the Commissioner an opportunity to administer its

provisions in a manner which would fulfill the constitutional guarantee of a "thorough and

efficient" system of public schools. See also Abbott v. Burke, 100 N.J. 269 (1985). This
~ court is convinced that a similiar approach should be followed in reviewing the

constitutionality of the Fair Housing Aet,

There are two primary categories of challenges to the Act. First, plaintiffs claim

that requiring parties with pending Mount Laurel claims to utilize the administrative

procedures of the Act will result in unconstitutional delay in enforcement of Mount Laurel

obligations. Second, plaintiffs claim that the provisions for the determination of regions,
regional need for lower income housing, fair share allocations and credits fail to satisfy
the requirerhents of Mount Laurel. Plaintiffs' claims that the Act will dnconstitutionally
delay enforcement of Mount Laurel obligations are considered in Parts IB and IC and their

substantive challenges in Parts ID through IK.

B. Delay in Enforcement of Mount Laurel Obligations Under the Administrative

Procedures of the Act,

A central theme of the Mount Laurel I opinion is that vindication of the

constitutional right recognized in Mount Laurel I had been thwarted by unjustifiable

delays in the litigation process. The Court stated that:

The obligzation is to provide a realistic opportunity for
housing, not litigation. We have learned from experience,
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however, that unless a strong judicial hand is used, Mount
Laurel will not result in housing, but in paper, process,
witnesses, trials and appeals. [ 92 N.J. at 199 ].

At another point it observed that:
Confusion, expense and delay have been the primary
enemies of constitutional complignce in this area. [ 92 N.J.
at 292].

The Court conceived that the various procedural rulings set forth in its Mount Laurel II

opinion would simplify and thereby reduce the time reguired to litigate Mount Laurel
claims: i

The remedies authorized today are intended to achieve
compliance with the Constitution and the Mount Laurel
obligations = without interminable trials and appeals.
Municipalities will not be able to appeal a trial court's
determination that its ordinance is invalid, wait several
years for adjudication of that appeal, and then, if
unsuccessful, adopt another inadequate ordinance followed
by more litigation and subsequent appeals. We intend by our
remedy to conclude in one proceeding, with a single appeal,
all questions involved. [32 N.J. at 2907 .

Plaintiffs argue that exhaustion of the administrative procedures established by the
Act will take so long to complete and will produce such uncertain results that the delay

and confusion condemned by the Court in Mount Laurel II will be reestablished — this time

in the administrative rather than the judicial process. This argument is made most

foreefully by plaintiffs with pending cases now close to completion.

The initial step in the administrative process is the Council's determination of
housing regions and preserit and prospective need for lower income housing, and the
adoption of "eriteria and guidelines” for individual municipalities to determine their fair
shares. L. 1985, e. 222, §7. The Councii has seven months after either January 1, 1986 or
the confirmation of its last member, whichever date is eerlier; to disch_arge this
responsibility. Ibid. Once the Council acts, any municipality which has elected to
participate in the administrative process has five additional months within which to file a
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housing element and an implementing fair share housing ordinance. Id. at §9(a). The next
step in a caée transferred from the courts to the Council is "review and mediation." 14,
at § 15(a)(2).3 It is unclear whether this process may oceur simultaneously with municipal
consideration of its housing element or only after submission of the housing element.4 In
any event, it would appear that mediation cannot be completed until the housing element

is filed, since that is when a municipality will determine the contents of its Mount Laurel

compliance plan. If mediation is unsuccessful, the next step in the administrative process

is transfer of the matter to the Office of Administrative Law. 1d. atg 15(e).5 The

3 The review and mediation sections of the Act present a number of difficult problems
of interpretation. For example, sections 15(a) and 15(b) confer explicit authority to seek
mediation and review only upon a party who has either institiuted litigation less than 60
days before the effective date of the Act or filed an objection to a petition for
substantive certification pursuant to section 14. However, it is implicit in section 16(a)
that a case filed more than 60 days before the effective date of the Act, which is
transferred to the Council, also will be subject to review and mediation. In fact, the
order of transfer properly may be treated as a request for mediation and review.

4 The Act does not indicate when mediation and review of a transferred case is to begin.
Section 15(d) of the bill originally enacted by the Legislature provided that " [§ he
mediation process shall commence as soon as possible after the request for mediation and
review is made, but in no case prior to the council's determination of housing regions and
needs pursuant to section 7 of this act.” This would have meant that mediation could have
begun when the Council adopted its "criteria and guidelines," which would be no later than
August 1, 1986. However, the changes recommended by the Governor in his conditional
veto message and later accepted by the Legislature deleted this sentence, The
conditional veto message did not provide an explanation for this change. However, the
most reasonable explanation is that it was contemplated that the timing of review and
mediation would be determined by the Council in its procedural rules to be adopted
pursuant to section 8. Although a number of parties assume that mediation eannot begin
until a municipality files its housing element, it is arguable that the most propitious time
for mediation is while a municipality is developing its housing element. It may be
anticipated that the Council will address this issue at an early date.

5 The Act may be read to limit referral to the Office of Administrative Law and the
administrative steps which follow to situations where a municipality has filed a petition
for substantive certification. The term "mediation efforts™ in section 15(c) seems to
refer back to the preceding section, 15(b), which deals solely with mediation at the
request of an objector to a petition for substantive certification. Furthermore, sections
15(c) and 14(b), read together, seem to indicate that the outcome of a case referred to the
Office of Administrative Law will be the grant or denial of substantive certification.
Therefore, it is possible to read the Act as permitting "review and mediation" to be
completed in a transferred case without referral to the Office of Administrative Law if a
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Administrative Law Judge must issue an "initial decision" within 90 days. Ibid. The
Council has an additional 45 days within which to accept, reject or modify this initial
decision. N.J.S.A. 52:14B-10(c). If the Council denies or conditionally approves a
municipality's fair share plan, the municipality has another 60 days within which to refile
its plan with changes satisfactory to the Council. L. 1985, ¢. 222, g14(b). The'
municipality then has another 45 days within which to adopt the fair share housing
ordinance approved by the Council. Ibid. If the maximum period permitted by statute
-w2re taken at each of these steps, exhaustion of the entire”ad:ninistrative process would

take more than two years from enactment of the Act, that is, until September 1, 1987.6

Plaintiffs further note that various uncertainties in the administrative process
could result in an even longer period of time elapsing. For example, the time for issuance
of an initial decision by an Administrative Law Judge may be extended by the Director of

Administrative Law "for good cause shown." Id. at § 15(c). Plaintiffs express skepticism

- e W L P S E——— TR . Ll 8 g e A ————————  fh - o~

municipality does not petition for substantive certification. However, it may be
anticipated that most muniecipalities will petition for substantive certification once a
request for mediation and review is filed. In addition, it is possible, as urged by the
Attorney General, to treat a motion for transfer to the Council as the equivalent of a
petition for substantive certification.

8 This ealeculation for transferred cases is made as follows:
(1) Commencement of period for Council to devise criteria and

guidelines ( §7) — January 1, 1986
(2) Deadline for adoption of criteria and guidelines by
Council (§ 7)— August 1, 1986

(3) Deadline for municipality to file housing element (§ 9(a))}~  January 1, 1987
(If mediation is not concluded when the housing element
is filed, this date would have to be extended accordingly.)

(4) Issuance of an initial decision by an Administrative Law

Judge ( §15(c))— April 1, 1987
(5) Issuance of a final decision by the Council (N.J.S.A.
52:14B-10(c))— May 15, 1987
(6) Corrective action bv the municipality if required by
the Council ( § 14(b))— July 15, 1987
(7) Adoption of an ordinance which complies )
with Mount Laurel ( § 14(b))— September 1, 1987
Oa 1229
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whether a decision can be rendered within 90 days in a matter as complex as a Mount
Laurel case, and consequently they fear that the power to extend the time for issuance of
an initial decision will be liberally exercised. The Act also fails to specify what

consequences would flow from a failure to meet one of the statutory deadlines.”

If every party with a pending Mount Laurel case, including one close to conclusion,

were required to exhaust the rather lengthy administrative procedures established by the
Act, its cénstitutionality would be difficult to defend. However, the Legislature has not
imposed such a requirement. Rather, it has demonstrated an awareness of the danger of
undue delay by requiring trial courts to aetermine, on a case by case basis, whether cases
filed more than 60 days prior to the effective date of the Act should be transferred to the
Council. In determining whether to transfér, the trial courts are directed to "consider
'whether or not the transfer would result in manifest injustice to any party to the
litigation." Id. atg 16(a). The legislative intent in including this provision in the

Act is discussed in detail in Part O of this opinion. However, consistent with the

orinciple that a statute should be construed so as to preserve its constitutionality (Ahto v.

Weaver, supra), this exception to the requirement of exhaustion of administrative

remedies should be read as broadly as is needed to avoid a declaration that the statute

—— — o e e ——— R W e W W e s . o —

1 Several parties point out that under section 13 the filing of a petition for
substantive certification lies within the sole discretion of the municipality and that it may
file a petition at any time within six years after filing its housing element. They argue
that if Council review of a petition is a prerequisite to resort to the courts, exhaustion of -
administrative remedies could be delayed for more than seven years. However, it is
possible, reading sections 14, 15 and 16 together, to conclude that a request for review
and mediation or transfer under section 16 activates the procedure for substantive
certification under section 14. In any event, the expiration of the period for exhaustion of
administrative remedies is keyed not to Council action on a "petition for substantive
certification” but rather to "review and mediation,” and that process must be completed
within six months, Id. at §19; see also id. at §18 (which sets forth alternative conditions
for satisfaction of the exhaustion requirement). Furthermore, any exhaustion of
administrative remedy requirement which might take up to seven years to complete would
be unreasonable, and therefore the Act should be read to avoid such a requirement.
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unconstitutionally délaﬁkdjudiééiion of pending Mount Laurel cases.

The Legislature provided for retention of jurisdiction by the courts only in cases
filed more than 60 days before the effective date of the Act. L. 1985, ¢. 222, 816.
Therefore, it is necessary to consider separately whether the administrative procedures of

the Act will cause unconstitutional delay in connection with Mount Laurel cases filed

after that cut-off date. The danger of unconstitutional delay in such cases may be easily
avoided by invoking R. 4:69-5, which provides that administrative remedies need not be
'ex'hausted "wher2 it is manifest that the interest of justice requires otherwise...."”
Whatever may have been the intent of the Legislature, this court rule eould be found
applicable to cases filed within 60 days of enactment of the Act if that were necessary to

preserve its constitutionality.

Furthermore, the use of the procedures established by the Act should not cause
undue delay in cases filed within 60 days of enactment. Experience has demonstrated that

Mount Laurel litigation, even under the simplified procedure§ set down in Mount Laurel I,

is extremely time consuming. Detailed expart reports still must be prepared and lengthy
discovery conducted before a case is ready for trial. The trials, which often have been
bifurcated to simplify consideration of issues, have taken from a few weeks to a month.

Moreover, the process of rezoning in conformity with Mount Laurel generally has taken

much longer than the 90 days envisioned in Mount Laurei IL8 Therefore, if mediation

under the act is successful, cases may be brought to a eonclusion by the Council sooner

than if they were fully litigated before the courts. In addition, while some delay in

8 One problem experienced both by litigants in prepering Mount Laurel cases for trial
and by the courts in supervising rezoning in conformity with Mount Laurel has been the
unavailability of planning experts with experience in dealing with Mount Laurel issues.
Such experts have been difficult to retain, and their heavy workloads often have resulted
in substantial delays in the submission of reports. -

Pa 12wa
19




bringing cases to trial will oceur if mediation is unsucecessful, that delay should not be
unduly lengthy because much of the review and analysis in the administrative process is

the same as normal pretrial preparation.

In any event, the mere fact that the Act may cause some delay in final disposition

of some Mount Laurel claims does not render the Act unconstitutional on its face. As

former Chief Justice Hughes observed in his conecurring opinion in Robinson v. Cahill:

In the area of judicial restraint and moderation there is
room for accommodation to the exigencies of government,
as pointed out by Judge Conford, in the consideration of
practical possibilities of accomplishment. Brown v, Board
of Educ. of Topeka, 349 U.S. 294, 300-01, 75 S. Ct. 753,
756, 99 L. Ed. 1083, 1106 (1955). This Court has exercised
thxs restraint in the tlmmg of required accomplishment of &
constitutional goal, without abandoning its eventual
enforcement. [69 N.J. at 474-475] .

C. Moratorium on Judicial Award of Builder's Remedies.

Section 28 provides in relevant part:

No builder’s remedy shall be granted to a plaintiff in any

. exclusionary zoning litization which has been filed on or
after January 20, 1983, unless a final judgment providing for
a builder's remedv has alreadv been rendered to that
plaintiff. This provision shall terminate upon expiration of
the period set forth in subsection a. of section 9 of this act
for the filing with the council of the municipality's housing
element.

This moratorium could remain in effect until January 1, 1987.9

There are two exceptions to the moratorium. First, it is inapplicable to cases filed
before January 20, 1983. Second, the definition of "builder's remedy" limits its operation

to "& court imposed remedy for a litigant who is an individual or a profit-making entity."

9 The moratorium expires on the date when municipalities must file their housing
elements which, as indicated in footnote 6, may be as late as January 1, 1987,
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L. 1985, ¢. 222, g‘28".‘A:"T'!'1‘e‘r?eforé,‘"the' moratorijum is inapplicable to litization brought by a

non-profit public interest organization.

Section 28 raises substantial constitutional issues. The Court in Mount Lsurel II

determined that the municipal obligation to provide a realistic opportunity for the
construction of its fair share of lower income housing may require affirmative
governmental measures to maké that opportunity realistie, such as density bonuses for
developers who construct lower income housing or requirements that a certain percentage
of housing units be set aside for lowér income households. 92 N.J, at 260-274. It also

determined that a developer who prevails in Mount Laurel litigation and is prepared to

provide a substantial amount of lower income housing should be awarded a builder’s
remedy, that is, its land should be rezoned or its project approved, unless that remedy
would be "clearly contrary to sound land use planning.” Id. at 279-281. In the nearly three

years since Mount Laurel II almost all new exclusionary zoning suits have been filed by

developers. Furthermore, every plan for compliance with Mount Laurel, whether by court

order or in settlement, has included mandatory set-asides. See, e.g., Allan Deane Corp. v.

Bedminster To., N.J. Super. (Law Div. 1985); Urban League of Essex Cty.
v. Mahwah, N.J. Super. (Law Div. 1984). In short, the availability of

builder's remedies and the imposition of mandatory set-asides have been the cornerstones

of achieving compliance with Mount Laure] through litigation.

Section 28 appears to prohibit a court from awarding either of these remedies, for
a period as long as 13 months, in any case to which it applies. Since there is substantial

doubt whether a satisfactory Mount Laurel compliance plan can be devised, at least in

most municipalities, without the use of mandatorv set-asides, the practiceal effect of the

moratorium, if valid, would be to prevent a court from awarding any effective
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remedy.10

Judicial remedies are secured against legislative interference by the Judicial

Article (Article VI) of the 1947 New Jersey Constitution. Hager v. Weber, 7 N.J, 201

(1951). This constitutional restraint is applicable to actions in lieu of prerogative writs
challenging the validity of municipal zoning ordinances. As stated in Fischer v,

Bedminster Tp., 5 N.J. 534 (1950):

By the clearest language, the Constitution commits to the
Supreme Court the regulation of the new remedies provided
in lieu of prerogative writs. Review, hearing and relief shall
be had on such terms and in such manner as the Supreme

10 The Attorney General, noting that section 28 defines a "ouilder's remedy" as "a court
imposed remedy for a litizant" (emphasis added), takes the position that the moratorium
only prohibits court ordered rezoning of a developer-plaintiff’s property, thereby
permitting rezoning of other properties with mandatory set-asides or density bonuses. A
literal reading of section 28 may support this interpretation. However, this would place a
property owner who had brought a Mount Laurel suit in a worse position than every other
property owner in a municipality; only the plaintiff's property would be disqualified from
being rezoned for Mount Laurel housing. It would be difficult to ascribe any purpose to
such a provision other than penalizing a party for having filed a Mount Laurel action.
Therefore, while section 28 would have a more limited role under the Attorney General's
interpretation than is assumed in this opinion and hence would leave more room for a
rezoning to achieve compliance with Mount Laurel during the moratorium period, it also
would raise additional due process and equal protection issues by placing the entire onus
of the moratorium on parties who file Mount Laurel actions.

Another possible reading of section 28 is that it allows rezoning with density bonuses
or mandatory set-asides of even a developer-plaintif{’s property, so long as no special
preference is extended to that developer-plaintiff in the comprehensive rezoning of a
municipality to achieve compliance with Mount Laurel. In Mount Laurel I, the term
"builder's remedy" refers to a court order directing approval of the project or rezoning of
the property of a developer-plaintiff who succeeds in Mount Laurel litigation. 92 N.J. at
279-280. In other words, the term refers to a preference for using the property of a
successful developer-plaintiff in rezoning to achieve compliance with Mount Laurel. On
the other hand, the definition of a "builder's remedy” in section 28 may apply Literally to
any court ordered rezoning which includes what are referred to in Mount Laure! II, 92 N.J.
at 265-274, as "inclusionary zoning devices," i.2., either an authorization or a mandate for
a developer to construct market priced units at a higher density than otherwise allowable
in exchange for constructing a certain percentage of units affordeble to lower income
persons, However, if the constitutionality of section 28 can be preservec by reading it
only to impose a moratorium upon the special preference extended successful developer-
plaintiffs in Mount Laurel I rather than any rezoning with mandatory set-asides or density
bonuses, it may be so interpreted.
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Court alone may provide by rule. In the administration of
these remedies, there is to be no division of authority. It
may well be that the framers of the Constitution were
guided by what they considered the lessons of experience;
but, whatever the reason, the provision is to be read and
enforced in accordance with the plain terms of the grant.
No distinction is made between the substantive jurisdiction
to afford the relief theretofore available through the
prerogative writs and the mode and manner of the exercise
of the power. The whole is within the exclusive jurisdiction
of the Supreme Court. Neither the exercise of the power
inherent in the old Supreme Court by means of the
prerogative writs nor the regulation of the remedy is subject
to legislative control. [5 N.J. at 541].

Regardless of how it may be interpreted, section 28 appears to regulate remedies
in Mount Laurel cases. Indeed, it appears to impose an absolute prohibition upon the
award of certain judicial remedies for a specified period of time. Therefore, it is difficult

to see how section 28 can be reconciled with the prohibition of the New Jersey

"Constitution against legislative interference with judicial remedies.

However, it is firmly established that "a court should not reach and determine a
constitutional issue unless absolutely imperative' in the disposition of the litigation."”

Donadio v. Cunningham, 58 N.J, 309, 325-326 (1971); accord Ahto v. Weaver, supra, 39

N.J. at 428. Consequently, if possible, the pending motions should be decided without

passing on the constitutionality of section 28.

Section 28 may never adversely impact upon the only two parties in the pending
cases who seek to challenge its constitutionality, Stonehedge and Siegler. Both are

developers who have filed Mount Laurel actions against Denville. However, the prime

mover in the challenge to Denville's zoning ordinance has been the Public Advocate.
Since the Public Advocate's action was filed on October 13, 1978 and both the Public
Advocate and the other groups he represents are public interest organizations, his suit is

not subject to section 28. This means that in providing relief to the Public Advocate and
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his clients the court can order any property in Denville, including the property owned by
Stonehedge and Siegler, to be rezoned with mandatory set-asides. Such rezoningz at the
behest of the Public Advocate would obviate the need to address the claims of Stonehedge
and Siegler for ™uilder's remedies." Furthermore, since the primary burden of the attack
“on Denville's zoning ordinance has been carried by the Publi» Advocate, there is doubt
whether any of the developer-plaintiffs who hava filed suits against Denville will be found

to have "succeeded" in Mount Laurel litigation and hence to be eligible for a builder's

remedy. Allan Deane Corp. v. Bedminster Tp., supra, N.J Super. at ___ (slip
opinion at 39-46); J.W. Field Co. v. Franklin Tp., _ N.J. Super. ___s (Law Div.

1985) (slip opinion at 14). If the property owned by Siegler and Stonehedge is rezoned in
connection with the Publiz Advocate's suit or if these plaintiffs are found to be ineligible
for a builder's remedy, there could be a complete and final disposition of the claims
against Denville without the court ever having to consider the constitutionality of section

28,

The constitutionality of the moratorium on builder's remedies probably will have to
be decided before there can be & final judgment in Van Dalen case, but Van Dalen has
taken the position that this issue should be addressed at the ecompliance hearing rather
than in connection with the pending motion to transfer, Consequently, the only party who
clearly has a stake in the validity of section 28 has refrained thus far from mounting his

challenge.

A further reason for not determining the constitutionality of section 28 at this
time is that the issue has not been briefed in sufficient depth, Only two pages of
Stonehedge's brief and three pages of Essex Glen's reply brief are devoted to the issue.
The Attorney General's brief discusses section 28 at greater length but fails to address the
most serious of the constitutional issues it raises. He cites the line of e¢ases which
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have upheld temporary legislative: moratoriums on development. See, e.g., Deal Gardens,

Inc. v. Board of Trustees of Loch Arbour, 48 N.J. 492 (1967); Kingston East Realty Co. v.

State, 133 N.J, Super. 234 {App. Div. 1975); Meadowland Regional Dev. Agencv v.

Hackensack Meadowlands Dev. Comm’n, 119 N.J. Super. 572 (App. Div. 1972), certif,

den, 62 N.J, 72 (1972). However, the most serious problem with section 28 is not that it
will caﬁse a témporary delay in some development projects but that it purports to restrict
the remedies which may be awarded by the courts. Therefore, section 28 appears
comparable not to legislation which would impose a moratorium on development but
rather to legislation which would prohibit the courts from enjoining such & moratorium

even if it were determined to be unconstitutional. Such a statute undoubtedly would be

held unconstitutional on the authority of Hager v. Weber, supra, and Fischer v. Bedminster
Tpo., supra, The Attorney General's brief does not discuss these cases or the substantial

constitutional issue they present.

The constitutionality of section 28 would have to be determined now if a holding of
unconstitutionality of that section would result in an invalidation of the entire Act,
However, section 28 would be seirerable, leaving the remainder of the Act intact, even if
it were unconstitutional. Section 32 states that " [i]f any part of this act shall be held
invalid, the holding shell not affect the validity of remaining parts of this act.”™ This
section raises a presumption that any section of the legislation is severable, if found to be
invalid. This presumption may be overcome only by a showing that the invalidated section

is essential to the overall legislative plan. State v. Lanza, 27 N.J. 518, 527-523 (1958);

see also Newark Superior Officers Ass'n v. Newark, 98 N.J. 212, 231-232 (1985); Right to

Choose v. Byrne, 91 N.J. 287, 311~312 (1982); Inganamort v. Borough of Fort Lee, 72 N.J.

412, 421-424 (1977); Affiliated Distillers Brands Corp. v. Sills, 56 N.J. 251, 264-265 (1870),

mod., 60 N.J. 342 (1972). As stated in Affiliated Distillers:
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Severabxhty is a question of legislative intent.... The
governing principle is whether it can be fairly concluded
that the Legislature designed that statute to stand or fall as
a8 unitary whole. In reaching this conclusion, we must
determine whether the objectionable feature can be excised
without substantial impairment of the principal object of
the statute.... An entire statute will not be invalidated when
one clause is found to be unconstitutional unless that clause
is so intimately interconnected with the whole that it can be
reasonably said that the Legislature would not have enacted
the statute without the offending clause.... 6 N.J. at
265; citations omitted ]

Section 28 could be excised without substantial impairment of the principal
objective of the Act, which is to replafce‘existing judicial remedies for enforcement of the

constitutional rights recognized by Mount Laurel with administrative remedies which have

the same ultimate goal. However, section 28 does not apply to proceedings before the

Council, It applies only to Mount Laurel cases which remain within the judicial system.

Furthermore, it does not apply to cases filed before January 20, 1983 or to cases brought
by public interest organizations. Therefore, the moratorium would be operative only
under limited circumstances — cases filed by profit making entities after January 20,
1983 in wﬁiéhlthe court concludes that a transfer to the Council would cause "manifest
injustice."” Furthermore, even in those cases, the section expires by its own terms within
a maximum of 18 months. Therefore, section 28 would be severable from the remainder

of the Act, even if ultimately found to be unconstitutional.

Under these circumstances, it is unnecessary to determine the constitutionality of

section 28 in passing on the pending motions,

D. Regions

In Mount Laurel I, the Court said:

[W] e indicated in Madison [Oakwood at Madison Ine. v.
Madison, 72 N.J. 481 (1977) jour general approval of Judge
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Furman's definition of region (72 N.J. at 537), slightly
modified, as "that general area which constitutes, more or
less, the housing market area of which the subject
munieipality is a part, and from which the prospective
population of the municipality would substantially be drawn,
in the absence of exclusionary zoning...." A trial court's
acceptance of any variant of this definition should be
premised on special ecircumstances. [82 N.J. at 254 .

On the other hand, section 4(b) of the Act defines "housing region” as

a geographic area of no less than two nor more than four
contiguous, whole counties which exhibit significant social,
economic and income similarities, and which constitute to
the greatest extent practicable the primary metropolitan
statistical areas as last defined by the United States Census
Bureau prior to the effective date of this act.

Plaintiffs claim that this definition violates Mount Laurel II because it (1) limits

housing regions to between two and four counties; and (2) requires significant social,
economic and income similarities within the region. Plaintiffs also point out that, excent

for Van Dalen v. Washington Tp., N.J. Super. (Lew Div. 1984) (slip opinion at

14-18), every trial court decision since Mount Laurel II has recognized that the applicable

-housing region or regions was larger than four counties. See, e.9., AMG Realty Co. v.

Warren Tp., N.J. Super. (Law Div. 1984) (slip opinion at 11-14, 28-37).

There is an element of arbitrariness in any method of delineating housing regions

for the purpose of determining a municipality's regional fair share obligation.

The method which would appear to follow most closely the definition of region set

forth in Mount Laurel II, that is, "the housing market area of which the subject

municipality is a part,” (92 N.J. at 256) delineates individual commutershed regions for
each municipality. This method requires determining the time within which a person
reasonably may be expected to commute to work and drawing-a line around all
municipalities which may be reached within that time. See Center for Urban Policy
Research, Rutgers— The State University of New Jersey, Mount Laure} II: Challenge &
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Delivery of Low-Cost Housing, at 36-44 (1983) ("Rutgers Report I"). However, there are

serious practical problems in delineating commutershed regions. There is debate among
the experts whether 30 minutes, 45 minutes or some other commuting time should be used
in delineating such regions. Id, at 37-41. Moreover, once a reasonable commuting time is
established, it must be determined how far a person can travel within that time during
commuting hours. 1d. at 41-42. The process of establishing a commutershed for purposes

of Mount Laurel is further complicated by the fact that certain data which is required to

determine the extent of regional need for lower income housing, such as population
_projections, is available only at the county level. Therefore, the courts which have

addressed the issue since Mount Laure] T, as well as scholarly commentators, all have

agreed that Mount Laurel housing regions must be composed of whole counties. Van

Dalen, supra, _ N.J. Super. at (slip opinion at 17); AMG Realtv, supra,

N.J. Super. at (slip opinion at 28-37); Rutgers Report I, at 46-70; Center for

Urban Policy Research, Rutgers— The State University of New Jersey, Response to the

warren Report: Reshaping Mount Laurel Implementation, at 6-28 (1984) ("Rutgers Report

O"). However, the use of whole county regions can have the effect of expanding the size
of a region beyond the reasonable commuting distance on which the commutershed is
premised. Furthermore, adjoining municipalities in the same county may be located in
significantly different regions, if the few miles distance between them results in their
individual commutersheds being drawn to include differeht counties, There is also a
serious conceptual problem witrhk commutershed regions. As convineingly demonstrated by
the Center for Urban Policy Research at Rutgers, the totalr fair share obligations of all

municipalities calculated on the basis of commutershed regions does not equal the total

Mount Laurel housing need of the State. Rutgers Report II, at 15-15.

The alternative to delineating individual commutershed regions for each

municipality is to use fixed regions. Such regions avoid the neec for determining an
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individual commutershed region for each municipality. Such regions also avoid the
conceptual problem noted by the Center for Urban Policy Research. On the other hand, it
is difficult to reconcile fixed regions with the definition of region set forth in Mount
Laurel TI. A municipality at the outer edge of a region may be a substantial distance from
another municipality at the opposite end of the region and at the same time immediately
adjoin a neighboring municipality which is outside the region. Therefore, a fixed region
may not accurately reflect the housing market of a eonstituent municipality on the
perimeter of the region. Furthermore, any attefnpt to address this problem by expanding
the size of a region may result in a region which is much lai'ger than the housing market :

of any of its constituent municipalities. Rutgers Report 11, at 8-9, 18-19.

In short, every approach to the delineation of regions for the purpose of

astablishing fair share housing obligations raises practical and conceptual problems. But

as the court noted in AMG Realtv, supra, "while the defining of regions is of paramount
importance in designing a method to distribute fair share, it is only a vehicle toward
accomplishing the ultimate goal — satisfaction of the constitutional obligation.”

N.J. Super. at (slip opinion at 28). Therefore, the issue is whether it is possible for

the Council to establish regions in accordance with section 4(b) which will satisfy the

constitutional obligation.

Plaintiffs elaim that the statutory requirement that the counties within a region
"exhibit significant social, economic and income similarities” (L. 1985, ¢, 222,5 4(b))
will lead the Council to draw regions which place urban counties vand suburban counties in
separate regions, thereby preventing satisfaction of lower income housing needs in urban
counties. It is doubtful whether regions consisting solely of 1~eran counties, such as a

Hudson-Essex region, would be compatible with the goals of the Mount Laurel doctrine; the

combination of a substantial need for lower income housing and the lack of available vacant
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land in these counties would make it unlikely that the total need for lower income housing
could be satisfied. However, the zeneral legislative directive that counties within a
region "exhibit significant social, economic and income similarities” neither compels the
inclusion of multiple urban counties in a single region nor prohibits the combination of
urban and suburban municipalities. Moreover, this legislative directive must be read in
light of the further legislative directive that regions "constitute to the greatest extent
practicable the primary rﬁegropolitan statistical areas as last defined by the ﬁnited States
Census Bureau." Ibid. Some primary metropolitan statistical areas (PMSASs) mix urban
and suburban counties: for example, the Newark PMSA consists of Essex, Union, Morris

and Sussex counties. Rutgers Report I, at 58-61. Therefore, it may be assumed that the

Legislature did not consider an area which includes both urban and suburban counties to be

inconsistent with tha statutory definition of reginn.

It is also significant that the legislative directives for defining regions appear
fully consistent with the regions proposed by the Center for Urban Policy Research. The

Center recommended the use, for the purpose of determining Mount Laurel obligations, of

fixed regions composed of no less than two and no inore than four whole counties which

are to a substantial extent congruent with the PMSAs, Rutgers Report I, at 51, 58~61.

Furthermore, the center viewed each of the regions it recommended as being "tied by

social and economic linkages." Rutgers Report I, at 67. Therefore, the adoption by the

Couneil of the Mount Laurel regions proposed by the Center would be consistent with

seetion 4(b).

The rationale for use of those regions is set forth in two detailed, scholarly reports

prepared by the Center, Rutgers Reoort I, at 46-70; Rutgers f{eoort I, at 6-18. In brief,

these reports conclude that the Rutgers regions reflect actual housing markets within the
State, are sufficiently large to permit satisfaction of each region's lower income housing
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need and also enable each municipality to determine its fair share obligation more readily
than the regions adopted by the cdurt in AMG Realty. These conclusions are supported by
expert testimony presented in the_Public Advocate's suit against Denville, which showed
that the fair shares of Denville and of other selected municipealities did not vary
significantly when the Rutgers regions were substituted for the regions accepted by the
court inA AMG Realty.11 Therefore, the regions proposed by the Center may be found to

be consistent with the objectives of Mount Laurel, and plaintiffs’ attack upon the

constitutionality of section 4(b) must be rejected.
E. Prospective Need

The basic definition of "prospective need" contained in the Aect is:

a projection of housing needs based on development and
growth which is reasonably likely to occur in a region or a
municipality, as the case may be, as a result of actual
determination of public and private entities. [L. 1985, 2.
222,58 4] .

Plaintiffs do not challenge this basic definition,12 but rather limit their challenge to the
further legislative directive that in making a projection of housing need,
consideration shall be given to approvals of development

applications, real property transfers and economic
projections prepared by the State Planning Commission....

Plaintiffs argue that if only a small number of development applications have been

11 The comparison in fair share numbers was as follows:
' Rutgers regions AMG Realtv regions

Denville 1017 944
Parsippany Troy-Hills 3027 2916
Norwood 261 245
Elmwood Park 466 462 )

12 Although not in issue on these motions, it is doubtful whether a projection of housing
needs of a municipality, as distinguished from a region, would ever be required in a fair
share determination.
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approved in a region”béééuse of past exclusionary practices, municipalities would be

rewarded by this legislative directive for practices which violate Mount Laurel.

However, all the Legislature has said is that "consideration” should be given to
"development applications” in making projections of hpusing needs. It has not specified
how development applications are to be considered or what weight should be assigned to
them. It is noteworthy that the experts for Van Dalen relied upon building permit data to
validate use of an average of two sets of county population projections prepared by the
Office of Demograpﬂic and Economic Analysis in the ﬁew Jersey Department of Labor to
determine prospective need. The Council may make similar use of data relating to
development applications. The ultimate obligation of the Council, as stated in the first
sentence of the definition, is to determine future lower income housing need "based on
development and growth which is reasonably likely to oceur,” Therefore, it would be
inappropriate for this court to assume in advance that the Council will mnake inappropriate

use of "development application” data in determining prospective need,
F. Adjustments to and Limitations of Fair Share Obligations

Section 7(¢)(2) imposes a duty upon the Couneil to

[a]dopt eriteria and guidelines for...[ m] unicipal adjustment
of the present and prospective fair share... whenevar:

(b) The established pattern of development in the
community would be drastically altered,

= o * ®

(g) Adequate public facilities and infrastrueture capacities
are not available, or would result in costs prohibitive to the
publie if provided....

Plaintiffs draw attiention to the Supreme Court's direction that "formulas that have the
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effect of u_nreasonat_:_l{y”d_i_rp_inish_,iqg} the share because of a municipality's successful
exclusion of lower income housing in the past shall be disfavored." 92 N.J. at 256.
_Plaintiffs contend that because the magnitude of a municipality's current housing or
population frequently will reflect past exclusionary zoning, any reduction in a
municipality's fair share based upon "i t Jhe established pattern of development” would

violate this direction. Plaintiffs also draw attention to a passage from Mount Lauiel I

which states that neither impact upon the local tax rate nor lack of infrastructure absolve
a municipality of the responsibility of zoning for lower income housing. 67 N.J. at 135-

186.

The grant of power to the Council to authorize municipalities to adjust their fair
shares poses potential problems. However, the Council has not adopted "eriteria and
guidelines" implementing section 7(¢) and no municipality has submitted a fair share
housing plan which contains an adjustnent of its fair share. Therefore, it is impossible at

this point to determine how these sections actually will be implemented.

Furthermore, the Supreme Court has not said that the extent of existing
development and infrastructure or the cost of expanding infrastructure may play no part
in fair share determinations. On the contrary, the significant role assigned "growth area”

designations under the SDGP in determining the scope of Mount Laure] obligations

suggests that these may be relevant factors. Under Mount Laurel II, only municipalities
located partly or wholly in a "growth area™ have any responsibility to zone for a fair share
of the regional need for lower income housing. 92 N.J. at 223-248. Furthermore, under

the methodology accepted by Judge Serpentelli in AMG Realty, supra, N.J. Super.

at (slip opinion at 49-51), and by this court, with sertain modifications, in both Van
Dealen and in the Public Advocate's suit against Denville, the extent of growth area in a
municipality is one factor to be considered in determnining the .nagnitude of its fair share
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obligation. And the-criterie for determining whether an area should be designated
"erowth"” under the SDGP include the existing concenfration of population and the existing
sewer, water and roadway infrastructure. SDGP, at 33-41, 47 (1380). Therefore, it is at
least possible that any adjustments for existing patterns of development and
infrastructure capacity pursuant to the Council's guidelines and criteria will result in fair
share determinations which do not differ materially from those previously approved by the

courts.13

‘ Plain'tiffs also chaﬂenge section 7(e), which provides that the Council:

[ m] ay in its diseretion, place a limit, based on a percentage
of existing housing stock in a municipality and any other
criteria including employment opportunities which the
council deems appropriate, upon the aggregate number of
units which may be allocated to a municipality as its fair
share of the region's present and prospective need for low
and moderate income housing,

It is urged that limiting a municipality's Mount Laurel obligation to a percentage of its

existing housing stock would reward past exclusionary zoning policies.

The short answer to this claim is that the Council's powers under this section are
purely discretionary. Therefore, it must be assumed that the Couneil will refrain from

exercising these powers in a manner which would violate Mount Laurel.

G. Credits

The part of the Act relating to fair share obligations which raises the most serious

13 One question the Council will need to address in administering this section is whether
a method can-be devised by which any downward adjustment in one municipality's fair

share can be offset by an increase in construction or rehabilitation of Mount Laurel units
elsewhere in the same housing region.
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constitutional problems-is its treatment of credits for existing lower income housing.
Section 7(cXl) provides:
o Municipal fair share shall be determined after crediting on a

one to one basis each current unit of low and .noderate

income housing of adequate standard, including any such

housing constructed or acquired as part of a housing

program specifically intended to provide housing for low and

moderate income households.
Plaintiffs argue that if the total extent of present need for lower income housing is
determined from 1980 census data, but municipalities may claim a credit for every
housing unit of adequate quality occupied by a lower income household, ther=s would be an

unadceptable dilution in municipal fair share obligations. See Countryside Properties, Ina.

v. Ringwood, N.J. Super. _____ (Law Div. 1984) (slip opinion at 15-16). The Public

Advocate has submitted a memoranduin prepared by his housing expert, Alaa Mallach,
which concludes that there are 295,020 housing units of adequate quality in New Jersey
occupied by lower income persons who do not pay an excessive amount for housing. He
assumes that all these units would qualify for the credit provided by section 7(e)(1).
Mallach further notes that, depending on which fair share methodology is used, the total
present and prospective need through 1990 for lower income housing in New Jersey is
between 217,727 and 278,808 units. Therefore, he contends that literal application of the
credits section of the Act would result in recognition of credits which far exceed total

statewide present and prospactive need.

If the credits section of the Act were interpreted as plaintiffs fear, its
constitutionality would be difficult to sustain. However, such'an interpretation is not
compelled. On the contrary, section 7(c)(1) poses a number of substantial problems of
interpretation which this court must assume the Council will resolve in conformity with

Mount Laurel,
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First, the Act does not prescribe the method for determining present need. It does
not indicate whether present need is to be Jetermined as of 1985, 1980, or so.ne earlier
date. It does not indicate what data should be examined nor does it set any standard for
determining present need. For example, it does not specifiy whether present need
consists solely of lower income households which occupy physically inadequate housing, or
also includes those which occupy physically adequate housing but pay a disproportionate
percentage of their income for housing. Under these circumstances, it is appropriate to
assume that the Council will develop a methodology for determining the present need for
lower income housing which is compatible with the methodology it uses for determining

eredits pursuant to section 7(z)(1).

The second major problem in interpreting section 7(c)(1) is that its key term,
“eurrent unit of low and moderate income housing of adequate standard,” is not defined.
If this ierm were construed to include every physically adequate housing unit occupied by
a lower income person; it is possible, as conecluded by Mr. Mallach,. that regional present
and prospective need would be offset completely by credits and that indigenous need
would be minimal. However, this term could also be construed to include only units
occupied by lower income families for which housing costs are not disproportionate to

income and which are subject to appropriate controls upon rent or sales price.

Both the eourts and a state agency such as the Council have an obligation to
construe legislation in a manner which will preserve its constitutionality. See State v.

Genesis Leasing Corp., 197 N.J. Super. 284, 294 (App. Div. 1984). Therefore, the court

must assume that the Council will adopt an interpretation of the credits section which

does not unconstitutionally dilute the Mount Laurel obligation.
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H. Regional Contribution Agreements

The Act establishes an administrative framework by which up to 50% of a
municipality's fair share obligation may be transferred to another municipality. L. 1985,
¢. 222, § 12. Plaintiffs contend that these provisions are inconsistent with the

prescription in Mount Laurel II that "if sound planning of an area allows the rich and

middle class to live there, it must also realistically and practically allow the poor." 92
N.JI. at 211,

There are three reasons why this attack upon the validity of the Act must be
rejected. First, the transfer provision is limited to a maximum of 50% of a municipality's
fair share obligation. Therefore, it does not permit a municipality to remain solely an
enclave for the rich and middle class. Second, the Court has never said that a
municipality's fair share obligation may not be transferred to another munieipality.

Indeed, it intimated in Mount Laurel I that such a transfer might be appropriste:

Frequently it might be sounder to have more of such
housing, like some specialized land uses, in one municipality
in a region than in another, because of greater availability
of suitable land, location of employment, accessibility of
public transportation or some other significant reason, But,
under present New Jersey legislation, zoning must be on an
individual municipal basis, rather than regionally. So long as
that situation persists under the present tax structure, or in
the absence of some kind of binding agreement among all
the municipalities of a region, we feel that every
municipality therein must bear its fair share of the regional
burden. [67 N.J. at 189 ].

This view of the Mount Laurel doctrine was cited with apparent approval in Mount Laurel

. 92 E__I_ at 237-238. Therefore, the transfer provisions of the Act may be considered
an authorization for "binding agreements" between municipalities which may result in a
regional zoning plan for lower income housing wﬁich is "sounder" than such zoning "on 'an
individual municipal basis," Third, any proposal to transfer part of a municipality's Mount

Laurel obligation to another municipality must be épproved by the Council, which must
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determine that "the agreement provides a realistic opportunity for low and moderate
income houéing within convenient access to employment opportunities, and ... is

' eonsistent with sound comprehensivé regional planning." Id. atg 12(e). It must be
assumed that the Council will exercise this approval powear in a manner which

appropriately implements the objectives of the Mount Laurel doctrine.

I. Past Settlements and Repose

Section 22 of the Act provides:

Any municipality which has reached a settlement of any
exclusionary zoning litigation prior to the effective date of
this act, shall not be subject to any exclusionary zoning suit
for a six year period following the effeative date of this ant,
Any such municipality shall be deemed to have a
substantively certified housing element and ordinances, and
shall not be required during that period to take any further
actions with respect to provisions for low and moderate
income housing in its land use ordinances or regulations.

Stonehedge claims that this provision is invalid because it would apply literally to any

settlement of a Mount Laurel case, regardless of whether the settlement had been

approved by a court or had resulted in any rezoning for lower income housing.

If section 22 were read to confer six years immunity from Mount Laurel litization

upon 8 municipality which had settled a Mount Laurel case without rezoning for any

significant amount of lower income housing, its constitutionality would be difficult to
defend. However, this is not the only possible interpretation, particularly if a narrower

interpretation is required to preserve the constitutionality of this section. This eourt

takes notice that thé overwhelming majority of setilements in Mount Laurel cases have

been submitted for court approval pursuant to the procedures outlined in Morris Ctv, Fair

Housing Council v. Boonton Tp., 197 N.J.Super. 353 (Law Div. 1984); The Legislature

may be presumed to have been aware of these procedures for judicial approval of Mount
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Laurel settlaments. cf. Quaremba v. Allan, 67 N.J. 1, 14 (1975). Therefore the reference

in section 22 to " a settlement of any exclusionary zoning litigation™ should be construed
to mean a settlement which has received court approval embodied in & judgment of

compliance.

Plaintiffs also claim that s2ction 22 unconstitutionally expands the res judicata

effect of a judgment of compliance recognized in Mount Laurel I by conferring six years

immunity from further Mount Laurel litigation upon a municipality even if it subsequently

undergoes a "substantial transformation.” However, it is doubtful whether the passing

comment in footnote 44 of the Mount Laurel II opinion that ™ [&] substantial

transfor nation of the municipality... may trigger a valid Mount Laurel claim before the

six years have expired" (32 N.J. at 292) was intended to be a holding of constitutional
dimension. In any event, the issue is purely hypothetical, since there is no indication that

any municipality which has settled a Mount Laurel case has subsequently undergone a

substantial transformation. Therefore, it is unnecessary at this time to determine
whether the "substantial transformation" exception to the six vears of reposé obtained by
a judgment of compliance is cons.ituytionally mandated.

J. Absence of Authority of the Council on Affordable Housing to Award Builder's Remedies

The Court in Mount.Laural I concluded that ™uilder's remedies must be made morsa

readily available to achieve compliance with Mount Laurel.” 92 N.J. at 279. Accordingly it

held that "where a developer succeeds in Mount Laurelyli'tigation and propose's a project

providing a substantial amount of lower income housing, a builder’s remedy should be granted
unless the municipality establishes that because of environmental or other substantial plannin

concerns, the plaintiff's proposed project is clearly contrary to sound land use planning."” 92

N.J. at 279-280. Plaintiffs point out that the Act contains no comparable provision specifically
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authorizing the awdrd of builder's remedies by the Council, and they urge that without this
inceative for builders to participate in proceedings before the Council, the administrative

process will not produce compliance with Mount Laurel.

There are three reasons why this attack upon the Act must be rejected. First, other than
section 28 moratorium discussed in Part IC of this opinion, the Act imposes no constraint upon
the judicial award of builder’s remedies if a municipality fails to participate in the
administrative procedures established by the Act or ii those administrative procedures are
exhausted. See Id. at g§59(b), 16, 18, 19. Secoqd, the Act provides inducements other than the

threat of builder's remedies to encourage adoption of Mount Laure]l compliance plans. Most

significantly, a municipality which receives substantive certification of its compliance plan may

obtain grants or loans of State money for lower income housinz, which will reduce the

municipality's burden in achieving compliance with Mount Laurel. Id. at§3820, 21. Third, the

Council may in the exercise of its regulatory powers determine that it has the power to awarc
ouilder's remedies or to encourage in some other way participation by builders before the
Council. The Attorney General's brief correctly notes that:

plaintiffs offer no support for their proposition that the
Council may not award a builder's remedy as a condition for
granting substantive certification, and, in fact, no such
prohibition exists, Implicit in the Act is the expectation
that in approving a municipal housing element, the Council
may require that techniques be implemented which will have
an effect comparable to that achieved by a bduilder's
remedy, but accomplished within the context of regional
planning and not simply as a reward for a successful litigant.

In short, it is a matter of conjecture whether the procedures established by the Act

will be more or less successful than those set forth in Mount Laurel 1I in providing a
realistic opportunity for the construction of lower income housing, Therefore, like many

of the other attacks upon the Aot, the claim that the At is unconstitutional because it
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does not specifically authorize the award of builder's remedies by the Council is

premature.
K. Conclusion

It is fair to say that the Council will find itself walking through a constitutional
minefield when it undertakes, in conformity with the Act, to establish housing regions, to
determine regional needs for lower income houging, to adopt "criteria and guidelines™ for
determining municipal fair share allocations and to review municipal peﬁtions for
substantive certification of housing elements. However, appropriate respect for the
legislative branch of government, and the Council, precludes the court-from assuming that
the Council will be unsuccessful in traversing the difficult course which lies before it.
Rather, the proper allocation of responsibility among the coordinate branches of
government requires the courts to defer to the Couneil until it has been afforded an
adequate opportunity to perform its responsibilities under the Act in a manner which

conforms with the constitutional mandate of Mount Laurel. Therefore, this court holds

that the Fair Housing Act is on its face constitutional.

o

Exhaustion of the Administrative Remedies Provided by the Act

The Act contains two different requirements for exhaustion of administrative
remedies. Exhaustion is mandatory with respect to cases filed within 60 days of the
effective date of the Act. L. 1985, ¢. 222,58 16(b). Discretion is conferred upon the trial
courts in determining whether exhaustion should be required in cases filed more than 60

days before the effective date of the Act. Id. at §16(a). The case against Roseland was
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filed within 60 days of the Act's.effective date; hence, on the face of the Act, exhaustion
would be required. The cases against the other defendants were filed before the 60 day
cut-off date; hence, the court is required to exercise discretion in determining whether
exhaustion would be appropriate in those cases. This part of the opinion considers firét in
Part HA the general intent of the statutory exhaustion of administrative remedy
requirement, and second in Parts IIB through IIF the appropriateness of requiring

exhaustion in the individual cases which are the subjects of the pending motions.
A. The Meaning of "Manifest Injustice”

The section dealing with the transfer of pending cases to the Council was changed
several times during the legislative process. As introduced in Senate Bill No. 20458, it
provided that:

Any court of competent jurisdiction shall have discretion to
require the parties in any lawsuit challenging a
municipality's zoning ordinance with respect to the
opportunity to construct low or moderate income housing,
which lawsuit was instituted either on or before June 1,
1984, or prior to six months prior to the effective date of
this act, to exhaust the mediation and review procedure
established in section 13 of this act. No exhaustion of
remedies requirement shall be imposed unless the
municipality has filed a timely resolution of participation.
In exercising its discretion, the court shall consider:

{1) The age of the case;

2) The emount of discovery and other pre-trial
-procedures that have takan place;

(3) The likely date of trial;

(4) The likely date by which administrative
mediation and review can be completed; and

(5) Whether the transfer is likely to facilitate
and expedite the provision of a realistic

opportunity for low and moderate income
housing. [ection 14(a) ].
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Senate Bill No. 2046 was combined by the Senate Revenue, Finance and
Appropriaiions Committee with another bill dealing with lower income housing, Senate
Bill No. 2334, which resulted in adoption of a Senate Committee substitute for the two

" bills. The transfer section was changed to provide:

For those exclusionary zoning cases instituted more than 60
days before the effective date of this act, no exhaustion of
the review and mediation procedures established in this act
shall be required unless the court determines that a transfer

. of the case is likely to facilitate and expedite the provision
of a realistic opportunity for low and moderate income
housing. -

The substitute bill passed the Senate in this form but was amended in the Assembly
to its final form, which states:

For those exclusionary zoning cases instituted more than 60
days before the effective date of the act, any party to the
litigation may file a motion with the court to seek a
transfer of the case to the Council. In determining whether
or not to transfer, the court shall consider whether or not a
transfer would result in a manifest injustice to anv party to
the litigation. [L. 1985, c. 222, §15(a) ].

The Assembly committee majority stated that the intent of the change was to:

[E Jstablish that a ecourt in determining whether to transfer-
pending lawsuits to the counecil must consider whether or not
a manifest injustice to a perty to the suit would result, and
not just whether or not the provision of low and moderate
income housing would be expedited by the transfer.

The majority statement is not particularly iluminating as to the meaning of the "manifest
injustice” standard. However, the dissenting members of the committee expressed in
emphatic terms their dissatis.iat;:tion with the majority’'s failure to require all pending
cases to be transferred to the Council:

This bill does not prevent the courts from continuing in their
current direction. Pending Mount Laurel cases may
continue to be litigated.... The Republicans also offered an
amendment that required the courts to transfer all pending
litigation to the Housing Council.  The language, as
amended, is a step in the right direction, but does not go far
enough. It is patently unfair to set up two bodies whieh can
establish two separate housing standards. This bill could
create that very situation. .
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Thére are ahumbéf 61‘ conclusions which may be drawn from this legislative
history. First, the Legislature eliminated a detailed list of criteria for determnining
whether to transfer a case and substituted the single general standard of "manifest
injustice." Second, while the standard under the Senate committee amendment would
have been whether transfer would be "likely to facilitate and expedite the provision of
lower income housing,” the standard under the final version is whether transfer would
cause "manifest injustice to any party to the litigation."14 Third, while the bill in its final
form expresses a stronger preference than earlier versioas for transfer of per'nding cases to
the Council, it contemplates that some pending caseé will continue to be litigated within
the judicial system. Fourth, neither the Act nor the accompanying legislative statement
provides a definition of the term "manifast injustice” or any other guidancé as to its
‘interpretation. Therefore, it is the responsibility of the courts to interpret this term in a

_manner which is consistent with the overall intent of the Act and which will not

undermine the constitutional rights protected by the Mount Laurel doctrine,

The parties correctly point out that the term "manif2st injustice" is used in a
number of different contexts in the New Jersey Court Rules and judicial decisions. In
urging a restrictive interpretation of "manifest injustice,” the defendant rﬁunicipalities
point out that this term is used in R. 3:21-1, which governs the withdrawal of guilty pleas
in eriminal cases after sentencing. In that context it has been defined as "elosely akin to
‘fundamental unfairness' and possibly confined to a deprivation of due process." Howe v,

Strelecki, 98 N.dJ, Super. 513, 521 (App. Div. 1968). Defendants also point out that this

14 section 16(a) does not, by its literal terms, requirzs & court to transfer a pending case
unless 3 finding of "manifest injustice” is made. It only requires a court "to consider”
whether there will be "manifest injustize" if a case is transferred. However, "manifest
injustice” 'is the only standard set forth in section 18(a) for making a transfer
determination. Therefore, it is reasonable to conclude that this was meant to be the
governing standard., Furthermore, this standard is sufficiently flexible to take into
account all pertinent considerations relating to a transfer determination.
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term has been used in Seffiﬁg the :éuier boundaries of the Legislature's power to enact
statutes which apply retroactively. In that context the existence of "manifest injustice"
depends on "whether the affectad party relied, to his or her prejudice, on the law that is
now to be changed as a result of the retroactive application of the statute, and whether
the consequences of this reliance are so deleterious and irrévocable that it would be

unfair to apply the statute retroactively,” Gibbons v. Gibbons, 86 N.J. 5§15, §23-524

(1981); see also Department of Environmental Protection v. szntron Corp., 94 N.J. 473,
498-499 {1983). The Public Advocate, in arguing for a more expansive interpretation,
points out that avoidance of "manifest injustice" is one of the tests under R. 4:17-7 for
pernitting amendments of answers to interrogatories within 20 days of trial, and in that
context findings of ":'r.ianifest injustice” are readily made to serve "the overriding

objective of giving the defaulting party his day in court...." Westphal v. Guarino, 163 N.dJ.

Super. 13‘9, 146 (App. Div.), aff'd, 78 N.J. 308 (1978); see also Pressler, N.J. Court Rules,
Comment to R. 4:17-7. It is evident from these examples that the term "manifest
injustice™ does not have a single, constant meaning. Rather, its meaning varies with the

context in which it is used,

The subject addressed in section 16 is the circumstances under which a party with a
Mount Laurel elaim is required to exhaust administrative remedies. Indeed, section 15(b)
specifically states that upon timely ado;;tion by & municipality of a "resolution of
participation,”" a party "shall gxhaust the review and mediation process of the couneil
before being entitlad to a trial on his complaint.” Even more explicitly, section 18 refers
to "the obligation to exhaust administrative remedies,” section 19 refers to "the duty to
exhaust administrative remedies™ and section 9(b) refers to "exhaustion of administrative

remedy reguirements pursuant to section 16."

"Manifest injustice” and substantially similar terms are frequently used in the New
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Jersey courts to describe the circumstances under which a party will be relieved of the
obligation to exhaust administrative remedies. The rules governing prerogative writ
actions use a nearly synonymous phrase in defining the exception to the general

requirement of exhaustion:

Except where it is manifest that the interest of justice
requires otherwise, actions under R. 4:69 shall not be
maintainable as long as there is available a right of review
before an administrative agency which has not been
exhausted. R. 4:69-5 (emphasis added).

Our courts also have repeatedly stated that the trial courts are vested with discretion "to
determine whether the interests of justice require that the administrative process be by-

assed." Durgin v. Brown, 37 N.J. 189, 203 (1962); see also Roadway Express, Inc. v.
p v. SEe AL

Kingslev, 37 N.J. 136, 141 (1962).

The New Jersey Legislature is presumed to be familiar with the rules of court and

case law. Cf. Quaremba v. Allan, supra. Therefore, it must be assumed that the

Legislature was aware when it enacted section 16(a) that the standard of "manifest
injustice" contained therein was essentially the same standard as the courts have long
used in determining when exhaustion of administrative remedies is required. It also must
be assumed that the Legislature intended section 16(a) to be interpreted in light of the

well-established body of case law governing exhaustion of administrative remedies.

The New Jersey courts have fzjequently discussed the considerations which
determine whether administrative remedies should be exhausted. For example, in

Roadway Exjgress, Inc. v. Kingsley, supra, the Court said:

M e... are concerned with underlying considerations such as
the relative delay and expense, the necessity for taking
evidence and making factual determinations thereon, the
nature of the agency and the extent of judgment, discretion
and expertise involved, and such other pertinent factors (ef.
3 Davis, Administrative Law § 20.03 (1958)) as may fairly
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serve to aid in determining whether, on balance, the
interests of justice dictate the extraordinary course of by-
passing the administrative remedies made available by the
Legislature. B7 N.J. at 141] .

There have been a variety of circumstances in which the "interests of justice" have been

found to require the bybassing of administrative remedies. See, e.g., N.J. Civil Service

Ass'n v. State, 88 N.J. 605, 613 (1982); Atlantic Citv v. Laezzs, 80 N.J. 255, 265-266

(1979); Durgin v. Brown, supra, 37 N.J. at 202-203; Swede v. Clifton, 22 N.J. 303, 314-315

(1956); Nolan v. Fitzpatrick, 9 N.J. 477 (1952); £xxon Corp. v. East Brunswick Tp., 192

N.J. Super. 329, 337-339 (App. Div. 1983), certif. den. 96 N.J. 312 (1984); East Orange v.

Livingston Tp., 102 N.J. Super. 5§12, 519-521 (Law Div. 1968), aff'd, 54 N.J. 96 (1968).
Therefore, the pending motions to transfer must be assessed in light of the considerations

recognized in the cases dealing with exhaustion of administrative remedies.

Before discussing the individual motions to transfer, one additional point should be
addressed. As stated previously, section 16(a) directs the court to "consider whether

transfer would result in a manifest injustice to anv party to the litization."” (emphasis

added). The defendant municipalities argue that only the impact upon the named parties
to the litigation, generally developer plaintiffs and municipal defendants, may be
considered in determining whether transfer to the Council will cause manifest injustice.
On the other hand, plaintiffs argue that the interests of lower income persons also must

be taken into account in making this determination,

This court has previously determined that a Mount Laurel case, whether brought by

a publie interest organizationkor a developer, should be viewed as a representative action
brought on behalf of lower income persons whose constitutional rights allegedly have been
denied by exclusionary zoning:

The constitutional right protected bv the Mount Laurel

doctrine is the right of lower income persons to seek housing
without being subject to the economie diserimination caused
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by exclusionary 2zoning.... The Public Advocate and
organizations such as the Fair Housing Council and

- N.,A.A.C.P. have standing to pursue Mount Laurel litigation
on behalf of lower income persons.... Developers and
property owners with land suitable for lower income housing
are also conferred standing to pursue Mount Laurel
litigation.... In faet, the Court held that "any individual
demonstrating an interest in, or any organization that has
the objective of, securing lower income housing
opportunities in a municipality will have standing to sue
such municipality on Mount Laurel grounds...." However,
such litigants are granted standing not to pursue their own
interests, but rather as representatives of lower income
persons whose constitutional rights allegedly have been.
violated by exclusionary zoning. [ Morris Cty. Fair Housing
Council v. Boonton Tp., supra, 197 N.J. Super. at 365-366;
citations omitted] .

Since Mount Laurel cases are representative actions, lower income persons must be

treated as parties to all such litigation. It follows that "manifest injustice”
determinations must take into consideration the impact of transfer not only upon the

named parties but also upon lower income persons,

B. Morris County Fair Housing Council v. Denville; Seigler Associates v. Denville;

Affordable Living Corp. v. Denville; Stonehedge Associates v. Denville; Cali v.

Denville; Soussa v. Denville.

These cases have had a long and tortured history. On October 13, 1978, the Public
Advocate filed suit on behalf of himself, the Morris County Fair Housing Council and the
Morris County branch of the NAACP against Denville and twenty-six other municipalities
in Morris County, alleging that the zoning ordinances of the defendant municipalities were
unconstitutional because they failed to provide a realistic opportunity for the construction
of lower income housing. An appeal was taken by Denville and several other defendants
challenging the Public Advocate's determination to file the lawsuit. His determination

was affirmed in Morris Plains v. Department of Public Advocste, 169 N.J. Super. 403

(App. Div. 1979), certif, den. 81 N.J. 411 (1979). Extensive discovery was conducted by
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all parties, numerous motions were filed, case management conferences were held and on
March 19, 1980 the case was pretried. Subsequently, the Supreme Court stayed trial

proceedings pending & decision in the Mount Laurel cases then before it. After the Mount

Laurel [I opinion was issued the case was assigned to this court in June 1983, Numerous
additional case management conferences were held, further discovery was conducted and
another pretrial conference was held on June 14, 1984. Settlements were reached before
trial between the Public Advocate and nine 6f the remaining twelve defendant
municipalities,15 the Public Advocate having previously disinissed his claims against the
other defendants. On July 2, 1984, trial commenced against Denville, as'well as Randolph
and Parsippany-Troy Hills, on all issues relating to calculation of the fair share obligations
of those defendants. The trial continued for ten days until July 25, 1984, when the parties
announced that they had reached a tentative settlement. This court determined that
t-here was a reasonable likelihood this settlement would be finalized and would receive
court approval. Since tentative settlements also had been reached with Randolph and
Parsippany-Troy Hills, trial proceedings were suspended. However, on December 16,

1984, the governing body of Denville voted to repudiate the tentative settlement
agreement. Therefore, the trial resumed on January 11, 1985 and was completed that
same day. On January 1'4, 1985, this court issued an oral opinion which concluded that

Denville's Mount Laurel obligation is 924 lower income housing units. The court later

determined that Denville was entitled to a credit for 41 units previously made available

and that its unmet Mount Laurel oblization was therefore 883 units. On March 14, 1985

an order was entered embodying this determination and directing Denville to rezone
within 90 days of January 31, 1985. David Kinsey was appointed Advisory Master to assist

Denville in rezoning and to provide recommendations to the court concerning the

15 Seven of these settlements have been approved by the court in accordance with the
procedures set forth in Morris Ctv. Fair Housing Council v. Boonton Tp., supra. The other
two still have not been presented to the court for approval.
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adequacy of the steps taken to achieve compliance with Mount Laurel. Between April and
June 1985 Mr. Kins;y met on n-urr;;erous occasions with all parties, including officials and
representatives of Denville. His final report, submitted on August 13, 1985, states that
Denville has not revised its zoning ordinance as required by the order of March 14, 1985,

Although Denville prepared a Mount Laurel compliance plan, 'the Masfer concluded that

this plan is deficient in numerous respects. Consequently, the Master prepared his own

proposed compliance plan and drafted an ordinance which would implement that plan,

While the Public Advocate's action was pending, five developers also filed Mount
Laurel aétions against Denville—Siegler Associates (filed April 26, 1984); Affordable
Living Corp., Inc. (filed July 2, 1984); Stonehedge Associates (filed December 31, 1984);
Maurice and Esther H. Soussa (filed May 31, 1984); and Angelo Cali (filed July 9, 1985).
These actions were all consolidated with the Public Advocate's action on the condition
that the developer plaintiffs would not participate in the hearing to determine Denville's
fair share and would accept the results of that hearing. The developer plaintiffs
participated actively in the meetings and discussiohs with the Master, and an analysis of

the suitability of each of their sites for Mount Laurel housing is included in his report.

Siegler Associates' motion for partial summary judgment declaring Denville's zoning

ordinance unconstitutional on Mount Laurel grounds was granted by order dated November

9, 1984,

The principles which govern fbe requirement of exhaustion of administrative
remedies all strongly point to the conclusion that it would be a "manifest injustice" to the
plaintiffs and to the lower income persons they represent to require exhaustion in this
case. First, the history of this case, including Denville's withdrawal from the tentative
settlement reached with the Public Advocate, indicates that use of the mediation process
established by the Act would be unlikely to result in a settlement &nd hence would be
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futile, Second while the issues mvolve a significant element of expertise, it is doubtful
whether the newly established Council will have greater expe-tise than this court, which
has been hearing similar cases for more than two yvears, or the Master, who has spent
more than four months evaluating Denvill_e's compliance, Third, exhaustion of the
administrative procedures set forth in the Act would cause substantial delay. While this
litigation probably can be brought to final judgment in a few months, the administrative
process established by the Act might take nearly two years to complete and even then the
result probably would be simply a return to the» courts for further litization. Fourth, the
sarties might be required upon transfer to the Council to incur substantial and
unwarranted expense in relitizating before an Administrative Law Judge the saine issues
already litizated for twelve days before the court.16 Such relitigation would be
inconsistent with one of the primary objectives of administrative adjudication, which is to
provide a forum that is less time consuming and less expensive than thz courts.17 Finally
and most importantly, there is a8 need for a prompt decision in the public interest and a
denial of immediate judicial relief would result in irreparable harm to lower income

persons. As noted previously, the Court stated repeatedly in Mount Laurel II that unduly

protracted legal proceedings had thwarted efforts to solve the problem of exclusionary

16 1t is a fundemental legal principle, embodied in the doctrines of collateral estoppel and
law of the case, that once an issue has been fully and fairly litigated, it ordinarily is not
subject to relitigation between the same parties either in the same or in subsequent
litigation. Hackensack v. Winner, 82 N.J. 1 (1980); Gonzalez v. State, 75 N.J. 181, 186
(1977), State v. Powell, 176 N.dJ. Super. 190, 195-196 (App. Div. 1980), certif. den. 87 N.J.
333 (1931). However, there is an °stabhshed exception to this principle where there “hes
been an intervening change in the law. State Farm Mutual Ins. Co. v. Duel, 324 U.S. 154,
162, 65 S, Ct. 573, 89 L.Ed.2d 812 (1944); State v. Sarto, 195 N.J. Super. 570 (App. Div.
1984) Therefore, a partv to a Mount Laurel case transferred to "to the Council may argue
that enactment of the Act is a change In the law which requires relitigation of every issue
already decided by this court.

17 Consistent with this objective, motions to dismiss for failure to exhaust administrative
remedies ordinarily should be filed early in litigation rather than after substantial trial
proceedings already have been conducted. Boss v. Roekland Eles. Co., 95 N.J. 33, 40
(1983); East Orange v. Livingston Tp., suora, 102 02 N J Super. at 521.

Qa 2 GC’\
51




zoning in the years following the Mount Laurel I decision.18 To avoid a similar cutcome

here, this seven-year-old case must be brought to a conclusion.

C. Morris County Fair Housing Council v. Randolph; Randolph Mountain Industrial

Complex v. Randolph

Randolph is one of the other defendants in the Morris County exclusionary zoning
suit brought by the Public Advocate. Through July 20, 1984, the history of the case
against Randolph is the same as the case against Denville. On that date a tentative
settlement wﬁs reached between the Public Advocate and Randolph. Upon this court
éoncluding that there was a reasonable likelihood that the settlement would be finalized

and receive court approval, it suspended trial proceedings against Randolph.

The reasons why the tentative settlement with Randolph was not finalized are
more complicated than the breakdown of the Public Advocate's settlement with Denville.
While Denville simply withdrew from its tentative settlement, Randolph contends that it
was prepared to conclude its settlement but was prevented from doing so by the delays of
the Public Advocate. Counsel for Randolph has submitted an affidavit which asserts that
a proposed stipulétion of settlement and draft ordinance to implement the settlement
were forwarded to the Public Advocate on August 31, 1984. The Public’Advocate advised

him orally in mid-September that there were some minor modifications to the ordinance

18 Denville argues that even if the court orders it to rezone in conformity with Mount
Laurel, it has serious sewage disposal problems which will prevent the early construction
of lower income housing. Denville's sewage disposal problems appear to be real and
substantial. However, the Master has suggested a number of means by which those
problems may be addressed. Furthermore, a propertv owner whose land has been rezoned
for development in conformity with Mount Laurel would have an incentive to pursue
solutions to these problems which would not exist so long as this case is mired in legal
proceedings. Therefore, it cannot be assumed that Denville's sewage disposal problems
pose an insurmountable barrier to construction of lower income housing.

Da 2174,
52




which had to be madg anq,that: trtles'e would be prepared by the Public Advocate.
However, these probosed revisions of the settlement documents were never submitted
despite various telephone calls from counsel for Randolph to the Public Advocate, as well
as conferences with the court in which assurances were given that these documents would

be completed shortly.

Randolph also contends that the delay in finalizing the settlement caused by the
Public Advocate's lack of diligence will impair its capacity to implement the settlement.
Specifically, it alleges that a site which Rgndo].ph had planned to acquire from the State
for the construction of 70 moderate income units has become unavailable becéuse the
State has decided to use the site for a motor vehicle inspection station. Randolph also

alleges that the owner of one Mount Laurel housing site, Mal, Inc., has indicated it does

not intend to construct lower income housing, and another, Randolph Mountain Industrial
Complex, has said it cannot construet Mount Laurel housing at the density contemplated
by the settlement. On the other hand, the Public Advocate contends that the delay in
finalizing the settlement has not been caused by his failure to draft minor changes in the
settlement documents but rather by the substantial problems which arose in connection

with the motor vehiele inspection station, Randolph Mountain and Mal sites.

This court accepts Randolph's contention that some responsibility for the delay in
finalizing the settlement rests with the Public Advocate. However, the court cannot
conclude that the delay has imp'aired Randolph's capacity to implement the tentative
settlement. Every settlement agreement entered into by the Public Advocate provides

that if any site rezoned for Mount Laurel housing becomes unavailable due to

governmental acquisition, the municipality must rezone an additional site to take its
place. Therefore, even, if this settlement had been finalized before the State decided not

to convey the motor vehicle inspection site to Randolph, the municipality would have been
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in the same positioﬁﬁas’ it is now; it would have been required to find a substitate sita.
With respect to the two private sites, this court in re‘viewing proposed settlements of
Mount Laurel cases routinely seeks some indication of an interest in constructing lower
income housing from the owners of properties proposed to be rezoned. Therefore, the
Publiz Advocate and the court presumably would have become aware of the problems with
the Mal and Randolph Mountain sites before approval of the settlement, even if the Public
Advocate had proceeded more expeditiously with his responsibilities under the settlement
agreement. Furthermore, the possibility that one or more of the sites included in the

settlement might become unavailable for Mount Laurel housing was specifisally

mentioned when the tentative sattlement was placed on the record. Counsel for Randolph
stated that the Public Advocate's expert had visited one 80~ to 90- acre "back-up site" and

‘that there were other possible back-up sites available,

This court is satisfied that under these circumstances manifest injustice to the
Public Advocate, plaintiff public interest organizations and lower income persons would’
be caused by transfer to the Council. While the Pyblic Advocate's case against Randolph
has not reached as advanced a stage as the one against Denville, there have been lengthy
trial proceedings, and the remainder of the case could be completed within a relatively
short time. Therefore, transfer to the Counecil would cause significant delay. In addition,
the parties probably would be put to substantial expense and effort in relitigating before
an Administrative Law Judge the same issues ah;eady litizated before this court. Most

importantly, there is the same need in Randolph as in Denvillz for the early coneclusion of

this seven-year—old Iitigaﬁc;n.

Furthermore, the Act appears to recognize that the Public Advocate's elaims
against Denville and Randolph are entitled to special judicial eonsideration. As discussed

previously, section 28 excludes suits brought by public interest organizations or filed
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before January 20, 1983 from the moratorium on the award of builder's remedies.
Therefore, whether or not the builder's remedy moratorium is constitutional and however
it may be interpreted, the exceptions to that moratorium reflect a legislative recognition
that there should be no obstacle to the complete and final disposition within the judicial
system of cases brought by public interest organizations or filed before January 20, 1983.

The Public Advocate's suit falls within both of these classes of cases.

There is one additional issue raised by the cases against Denville and Randolph.
One of the'developer complaints against each municipality, the Cali cbmplaint against
Denville and the Randolph Mountain complaint against Randolph, was filed less that 60
days before - the effective date of the Act. Denville and Randolph argue that these
complaints are subject to mandatory transfer to the Council pursuant to section 16(b)
even if the Public Advocate's suit and the suits by other developers continue to be
litigated before this court. This raises the specter of the same issues being litigated
simultaneously before this court and the Council, with the possibility of inconsistent
results. However, it is a basic principle of statutory interpretation that a statute should

be construed reasonably and in conformity with its underlying intent, TFairlawn Shopper,

Inc. v. Director, Div. of Taxation, 98 N.J. 64, 74 (1984). Here, no reasonable legislative

purpose would be served by simultaneous litigation of the same issues before two separate
tribunals. Furthermore, the Cali suit has been consolidated with the Public Advocate's
suit, and the Randolph Mountain suit is also subject to consolidation with that suit. Since

consolidation is designed to serve the policies of economy and efficiency in litigation and

"fuses the component cases into a single action™ (Ettin v. Ava Truck Leasing, Inc., 53 N.J.
463, 477 (1969)), section 16 should be construed to permit all consolidated cases against a
municipality to be heard by the court if manifest injustice would be caused by transfer of

anv one of the cases.
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For these reasons, justice requires that all Mount Laurel litigation against

Randolph and Denville should be permitted to proceed to a conclusion before this court.

D. Van Dalen v, Washington

This case is in substantially the same procedural posture as the Denville case. A
six day trial was held to determine the boundaries of the growth area in Washington
established in the SDGP and the validity of the SDGP designations within Washington. A
further ten déy trial was held to determine the magnitude of Washington’s fair share
obligation and Wh.ether its existing zoning satisfied that obligation. This resulted in a 38-
page written opinion which concluded that Washington has a total fair share of 227 units
and that its existing zoning fails to provide a realistic opportunity for the construction of

that number of lower income housing units. Van Dalen, supra. A Master was thereafter

appointéd to assist Washington in rezoning and to make recommendations to the court
concerning the award of a builder's remedy to the plaintiff. The Master's report,
submitted on August 9, 1985, evaluates the suitability of plaintiff's sites and the three

other sites selected by Wéshington for Mount Laurel housing. This case is thus ready for a

final hearing on Washington's plan for compliance with Mount Laurel.

For essentially the same reasons as in the Denville case, it would be a manifest

injustice for Van Dalen.v. Washington to be transferred. As in that case, there is no basis

for optimism that the mediation processes of the Council would be successful. Nor ean it

be said that the Council has greater expertise than this court in dealing with Mount Laurel

compliance in Washington. Furthermore, transfer would cause substantial delay. Sixteen
days of trial time have been consumed litigating to conclusion'every issue in the case,

except for the compliance with Mount Laurel of Washington's proposed rezoning and

plaintiff's entitlement to a builder's remedy. The final stage of the case could be
Qa 221a
56



concluded within a short time. On the other hand, transfer to the Couneil probably would

extend this controversy — and the date of Washington's compliance with Mount Laurel—

several more years. It also would impose a substantial added expense upon plaintiff if he
were required to relitigate before an Administrative Law Judge essentially the same
issues already litigated before this court. Finally, and most importantly, while this case
has not been pending as long as the Public Advocate's suit, there is a comparable need
here for a prompt decision in the public interest to avoid irreparable harm to lower

income persons. Therefore, Washington's motion to transfer will be denied.

E. Rivell v. Tewksbury

This is the most difficult of the pending motions. The complaint was filed on June
19, 1984. Thereafter, several case management conferences were held with the court,
comprehensive expert reports were prepared and discovery 'was conducted. Trial was
scheduled for July 23, 1985, but was adjourned because of pending settlement discussions
and passage of the Act. Those settlement discussions have been unsucc.essful and the case

could be rescheduled for trial within a short time.

Plaintiff contends that it has incurred substantial expense in preparing for trial and
that, but for the bad faith of Tewskbury in conducting settlement discussions without a
serious intent of attempting to resolve the controversy, the case would already have been
tried. It also contends that the sole burpose of Tewksbury in seeking transfer to the

Council is to further delay compliance with Mount Laurel.

It should be noted that the Council is now functioning. "Six nominees to the Council
have been confirmed by the Senate and appointed, and the three remaining positions on

the Council have been temporarily filled by the Governor by ad interim appointments
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pursuant io Article V,'se‘ctionil;ﬁa'ragraph 13 of the New Jersey Constitution.
Furthermore, Tewksbury has filed a notice of intention to participate in the procedures
established by the Act. Therefore, the administrative process is now operative with
respect to Tewksbury.

Under these circumstances this court concludes that respect for the administrative

mechanism established by the Legislature for implementing Mount Laurel requires

transfer to the Council and that transfer will not cause "manifest injustice” to plaintiff or
to lower income persons. Although this case is ready for trial, a significant pariod of time
would be reguired to complete the litization. The trial probably would be lengthy and
expensive, since plaintiff not only seeks a determination of the size of Tewksbury's Mount
Laurel] oblization and the conformity of its zoning with that obligation, but also attacks
the delineation in the SDGP of the extent of growth area within Tewksbut‘y.l19

If Tewksbury's zoning were found not to comply with Mount Laurel, a further significant

period of time would be required to complete the rezoning, and if there were
disagreement concerning the adequacy of that razoning or plaintiff's entitlement to a
suilder's remedy, a second trial would have to be held on those issues. Therefore,
‘substantially more time and money would be required to complete this case than the cases
against Denville, Washington and even Randolph, Furtherfnore, whereas the Publice
Advocate's suit against Denville and Rahdolph is Seven .years old and the Van Dalen suit is
more than two years old, this case was filed only a little over a year agn. Therefore,

there is less danger in this case that transfer to the Council would result in

19 1t has been the experience of this court that both fair share determinations and
challenges to the SDGP ordinarilv require lengthy trial court proceedings. The trials
relating to fair share determinations have taken from four to twelve davs and the
challenges to the SDGP have taken from two to eleven triel days. No significant trial
time has been required 1o determine the lack of compliance of current zoning ordinances
with Mount Laurel, since that issue either has been the subject of successful pretrial
motions for summary judgment or has been conceded at trial.
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intolerably protracted legal prqceedings.

Finally, Tewksbury's projected Mount Laurel obligation is relatively small. Unless

plaintiff were to succeed in his challenge to the SDGP delineation of "growth area” in
Tewksbury (and no such challenge has succeeded thus far in this court), Tewksbury's Mount
Laurel obligation would be 136 units in the opinion of plaintiff’s expert and 37 units in the

opinion of Tewksbury's expert. If this court adheres to the methodologies accepted in Van

Dalen v. Washington, supra, and Countryside v. Ringwood, suprs, it appears frbm an initial

review of the expert reports that Tewksbury's fair share would be around 100 lower
income housing units. Therefore, viewed from the perspective of lower income persons,

there is less to gain from the early conclusion of this litigation than in cases where the

defendant municipality has & more substantial projected Mount Laurel obligation.
For these reasons, Tewksbury's motion to transfer will be granted.

F. Essex Glen, Inc v. Roseland

This case was filed on June 27, 1985, which is within 60 days of the effective date
of the Act. Since Roseland has filed a notice of participation in the procedures provided
under the Act, plaintiff is required by section 16(b) to exhaust the review and mediation

process before being entitled to a trial on its complaint,

Essex Glen argues that although the exhaustion requirement of section 16(b) is
phrased in mandatory terms, it is subject to the exception provided by R. 4:69-3 "where it
is manifest that the interest of justice requires otherwise.” However, section 16(a)
provides in language nearly identical to R. 4:69-5 that in cases filed more than 60 days

before the Act's effective date, the administrative processes of the Act need not be
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exhausted if "mamfest mJustxce" would result to any party to the lmgatxon. This
exception to the exhaustlon requxrement would be superfluous if the Legislature had
intended the same exception to be applicable in cases filed after the 60-day cut-off date.
Therefore, it must be concluded that the Legislature intended exhaustion of

administrative remedies to be mandatory in section 16(b) cases.

Essex Glen argues that if section 16(b) is construed to be mandatory, it is
unconstitutional because the exception to the requirement éf exhaustion of remedies
provided by R. 4:69-5 is of constitutional dxmensmn and may not be overridden by
legislation. Requiring a litigant to exhaust administrative remedies, even if manif estly
unjust, would raise substantial constitutional issues, particularly in a case involving the
constitutionality of a municipal ordinance. Some of these constitutional problems are
similiar to those alluded to previously in discussing the moratorium on the award of
builder's remedies. Since the New Jersey Constitution provides for judicial review of the
validity of governmental action "in the manner provided by the rules of the Supreme
Court, as of right" (N.J. Const. (1947), Art. VI, §V, par. 4), the right to such review may

not be impaired by the Legislature. See In re Senior Appeals Examiners, 60 N.J. 356, 363~

366 (1972); Swede v. Clifton, 22 N.J. 303 (1956); Fischer v. Bedminster Tp., 5 N.J. 534,

540 (1950). However, it is unnecessary to decide the constitutionality of a mandatory
exhaustion requirement because even assuming R, 4:69-5 were applicable, Essex Glen has
failed to demonstrate that manifest injustice would result from requiring exhaustion of

administrative remedies. -

The complaint was filed only a few months ago. As far as is disclosed bv the
papers filed with the court, the only pretrial preparation completed thus far is a svnopsis
of a fair share analysis written by plaintiff's housing expert. Therefore, expert reports
must be prepared and discovery conducted before this case could be ready for trial. This
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means that the case could not-be tried until the Spring of 1986 at the earliest. In
addition, even if Roseland's present zoning were held to be uncoastitutional, a further
significant period of time would be required to complet=2 rezoning in compliance with

Mount Laurel. Consequently, it is a matter of conjecture whethar judicial proceedings

could be completed in a substantially shorter time than the administrative procedures
provided by the Act. And if there is undue delay in the administrative process, Essex Glen
may seek to have jurisdiction revert to the court as early as October 2, 1986.20 It is also
noteworthy that the Depén'tment of Environmental Protection has imposed a moratorium
on new Séwer connections in the Roseland area and that Essex Glen owns only 16 acres of
property. These circumstances raisé doubts whether Essex Glen would be able to develop
its property with lower income housing within a short period of timg even if it were to

succeed in this litization. It further appears that Essex Glen could build, at the very

20 section 19 provides that:

If the council has not completed its review and mediation
process for a municipality within six months of receipt of a
request by a party who has instituted litization, the party
may file & notion with a court of competent jurisdiction to
be relieved of the duty to exhaust administrative remedies.
In the case of review and mediation requests filed within
nine months after this act takes effect, the six-month
completion date shall not begin to run until nine months
after this act takes effect.

The Attorney General argues that there is an inconsistency between section 9(a), which
may allow a municipality to wait until as late as January 1, 1987 to file its housing
element {see footnote 6), and the last sentence of section 19, which would permit the
court to relieve a party of its duty to exhaust administrative remedies as early as October
2, 1986, and that the last sentence of section 19 should therefore be disregarded.
However, it is not self-evident that mediation must be delayed until after a municipality
files its housing element (s2e footnote 4) or that a municipality which is a defendant in
Mount Laurel litization will require the maximum time period allowed by statute to
complete its housing element. In any event, section 19 simply authorizes a party to seek
relief from the obligation to exhaust administrative remedies, and it may be assumed that
a court would deny that relief if further administrative proceedings would de in tie public
interest and fair to interested parties.
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- Governor Thomas_H. Kean
Conditional Veto

STATE OF NEW JERSXY
Exzcunive Daraarmznt

ASSEMBLY BILL NO. 3117

‘Iv the Genaral Assembly:

Pursuant to Article V, Section I, Patsgraph 14 of ths Comstitution, I
herevith return Aseembly Bill No. 5117 vith my recommendstions for recousidera-
tion. .

Assenbly 3ill No. 3117 incresses the realty transfer fees. This bill
provides the funding mechanism for the Fair Housing Trust Fund set up pursuant
to Senate Bill No. 2046 (Lipman), the Fair ?ousin; act.

In order to raise the revenuas recsived by tba Stats from :hia fas, the
bill graduates the sxiscing realty transfsr fes as follows:

a. $1.75 for each $500.00 of consideration up to $150,000.00; and

b. $2.50 par each $500.00 of considerscion in excess of $150,000.00.

Since the currtent tvealty transfer fes is $1.75 per each 3500 of considera-

tion, this change in the fes schadula will only affect sales of greatsr than
$150,000.00.

.

Assembly 311l No. 3117 alsc raises Stats revesuss by limiting the new
construction exssption curzsntiy allowed under lav to a $1.00 exemption per
er M $500.00 of consideration up to $150,000. Curreatly, the exemption is
$1.25 per ‘ssch $500.00 of consideration and also appliss to sales above
$150,000.00.

The sections dealing with tha' State/county allocation are amended so that
tha :ouncic; receive the sama portion of cthe fee that they did in the past ..d
the State receives all of the nav revenue generated by the bill.

The bill appropriatas the entira State portion of cthe tax to tha Fair
Housing Trust Fund established by the Senate Committse Substituta for Senates
Bill No. 2046 and Senate Bill No. 2334. This appropriaction is ;ltillttd to bs
approximately $38 million, $30 aillicn in existing State revenus and $8 million
frow the changes in the fee schedule. »

I propose to amend Assembly Bill Ne. 3117 to appropriate only the increase

in fees. This vill be accomplished 1in two ways. First, by appropriating the
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STATE OF NEW JERSEY
Exzcurivs DaspanTmMant
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.75¢ increass in tha realty transfer fes for sales abova $150,000.00 and
second, by appropriating the additional revenus raised by the change in the nev
construction exemption.

Until the Council is in operatiom, it will be very difficult to evaluate
new funding programs. Accordingly, rather than sat up a nav housing fundisg
mechavism, I sm amending this bill to appropriate these nsv revenues to the
exiscing Neighdorhood Pressrvaction Program in the Depsrtment of Community
Affairs. 1 sm also conditionally vetoing the Senate Committes Substitute for -~
Senate Bill No. 2046 snd Senste Bill No. 2334 so that the housing funds in that
b4ll are administerad by the New Jarsey Housing and Mortgage Finance Ageacy and
the Neighborhood Preservatiocn Prograa.

The Neighborhood Praservation Program will be appropriated im cocal
approximately $10 million to assist sunicipalities Lo Mt. Laurel bousing
programs. This will be accomplished by dedicating the increase in the realty
transfar fee proposed by Asseambly Bill No. 3117 to the fund and sz appropria-
tion of $2 million from che Genesral Fund to bring the sum up to $l0.millicn.

These funds will be usad in Neighborhood Presarvation arsas for such
things as rehabilitation, accessory conversions and conversions, acquisition
and demolition costs, =<« construction, costs for technical and professional
services associated with the project, assistance to qualified hou:thg sponsars,
infrastructure and other housing costs.

Housing units assisted by this program would be required to rsasin afford-
able for a twenty yesar period unless a shorter period is necessary to assure
the financial feasibility of the project.

Accordingly, I herawith return Assembly Bill No. 3117 snd recommend thac
it be amended as follows: .

” 2&3; 3, Section 3, Lines 12 and 13: Omit "shall be creditad to the Fair
Housing Trust Fund Account™; i{nsert

"in payment of the additional fse of

$0.75 for each $500.00 of cossideration

or fractional part thersof racited in

the deed in excess of $150,GC0.00

shall be credited to the Neighborhood
Preservation Nonlapsing Revolving Fund”
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STATE OF NEW JERSEY
Exscunive Deraarner

Page 4, Section 4, after Line 33: Insert nev subseczion d. as follows:

"d. The balance of the fees collacted on transfers subject to exemption
under subsection b. of this section shall be remitted to the State Treasurer
and shall be credited to the Neighborhood Preservation Nonlapsing Revolving
Fund established pursuant to P.L. » €. (C. ) (oow
pending befors the Lagislature as Senate Committee Substitute for Sensce
Bill No. 2046 and Senace Bill No. 2334), to be spent inm the manner
astablished under section 20 thersof (C. )."

Raspectfully,

GOVEREOR

" Chiaf Counsel
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SENATE COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 2046 AND SENATE BILL NO. 2334

To the Senats:

Pursuant to Article V, Scct‘:l.on I, paragraph 14 of cthe Conscitution, I
herewvith return Senate Cowmitres Substitute for Senate Bill No. 2046 and Senate
8111 Ne. 2334 vith my rscommendations for rsconsidaratiom.

This bill secs forth a “Fair Housing Act” which addresses the New Jarsey

Supreme Court rulings in South Burlington County NAACP v. Mount Laurel, 67 N.J.

1,1 (1975) and South Burlingcon County NAACP v. Mount Laurel, 92 N.J. 158

. (1983). It is designed to provide an :d-u.i.nprativc mschanism to resolve
exclusionary zoning dispuctes i place of protracted and expensive li::.;uion. -
The expectacion is that through these procscdures, municipalities oparating
within State guidelines and with State oversight will be able to define snd
provide a reasouable opportunity for the implemantation of their Mt. Laursl
obligations.

To accomplish this che bill establishes a voluntary system through which
sunicipalities can submit plans for providing their fair share of low and
moderate income housing to a Stata Council on Affordable Housing which vould
certify the plan. This certification would give the plan a presumption of
validiey in court. The presumption would stift the burden of proaf to the
c‘:o-plnni.-.; 7arty to show thu‘ the plan does moc provide a realiatic opportunity
-for the provision of the fair share before a builder's remedy could be iastituted.
. In addition, ths bill would permit regiomal contribution agreements
whereby a municipality could transfer up to cme-third of its fair share to
& - her sunicipality within the same regiocn. The bill also provides for a
phasing schedule giving mnicipaliti.cs 8 tiers period, in some cases more than
20 years, to provide for their fair share.

"rlu 511l establishes & Fair Housing Trust Fund to provide financial

assistance for lov and moderate income housing. The Fund would be financad
with a $25 million appropriation from the Gezeral Fund and with vealty transfer
tax revenues. This bill is tiled to Assembly 8ill No. 3117 which would increase
the raalty transfer tax revenues and places the State's portion of the realey

transfer tax revenues in the Fair Housing Trust Fund account. The two bille

ara linked togsther through an effective date provision in Senace Bill No. 2044

Oa 2306q
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vhich provides chat Senates Bill No. 2046 will remain inoperative until Assembly
3411 No, 3117 1s enacted.

The bill also places & l2-mcuth moratorium on the implemantation of
judgments {mposing & builder's remedy. Ths Attorney Geueral s tequirsd to
seak a determination of the constitutionality of this provision in a declaratory
judgment sction to ba filed within 30 days from the effactive date of the act.
If the action is not brought witbhin that time frame, the soratoriua expires.

1o addition, the bill contains a severability clause providing thac if one
poriion of tha act is found invalid, the rc-ninipg saverabla portions shall
remain in effsct.

This bill represents the Legislature’s firsc actempt to address Me. Laural
and reflects its desire, in vhich I heartily concur, of taking the issue out of
the courts and placing it io the hands of local and State officials wvhers land
u  planning properly belongs. While I am in accord wvith the basic approach
sec forth in this bill, I am compelled to return it for necessary amendments.

It is essential that the temporary moratorium on the builder's remedy be
constitutionally sustainable in order to snable municipalitias to take advantage
aof the procedures in this bill. The builder's vemedy is disruptive to dev-'op-
mant and planning {n 3 municipality. A moratorium for the planning period in
this bill is needed. Unfortunactely, che moratoriue proposed by chis bill would
affect court judgments which have Alrcady been entered. This may representc an
unconstitucional intrusion into the Judiciary's powers. 1 question vhether the
Lagislature can, in effact, undo a court judgment in this way. Accordingly, I
an recommending an asendment to make this moratorium prospactive only by
directing the courts not to imposs & builder's remedy during the acratorium
period in any case in vhich a judgment providing for a builder's remady
has oot been eﬁtcred. I recommend that the moratorium commence on the effective
date of this act and expire at the end of the time period in which municipalities
have to File their housing element pursuant to section 9.a., a period of 12
oc- .48 from the date the Council is coufirmed.

I am also deleting the provision requiring the Attorney General to seek a
declaratory judgment on the constitutionality of ths moratorium. This provision

suggests that the Legislature has soms question about the constitutionality of
Va 23va
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this provision. The change I bave suggested should resove that uncertainty.
In addition, s provision such as this {s peculiar, since ths Lsgislature should
not be enacting laws which 4it believes might ba unconstitutionsl.

In place of the Fair Bousing tius: Fund and {ts $25 sillion appropriation
from this bill, I propose at this time to work with existing programs, namely
ths New Jersey Bousing sad Mortgsgs Finance agency and the Neighborhood Preser-
vation Program in the Department of Community Affairs. Uatil the Counmcil is in
operation and municipslities start receiving substantive certification and
ontariﬁg into rsgional contribution agreements, it is difficult to evaluate n¢v~.
funding programs. Accordingly, rather than set up a nev housing funding
sechanism, I belisve it would be more administratively and sconomically efficient
to vork wvith existing State programs to provide houvaing for lov and modaratas
income houssholds. I proposs to fund this Mt. Laurel housing program with $100
nil’ ‘on of bond funds, and a total of $25 million from the Gensral Fund.

The Nev Jersay Housing and Mortgage Financs Agency vill set up a Mt. Laurel
housing program to help finance Mt. Laurel housing projects. The Agency’s
programs will include assistance for home purchases a;d improvement through
interest rats, dowo payment and closing cost assiatance as well as capital.buy
downs; rental programs including loaas or grants for projects vith lowv and
modarate incoma units;/-oderatc rehabilitaction of existing rezcal ﬁon;ing;
congragats care and ratirement facilities; conoversions, infrastructure assis-
tance, and grants and loans to sunicipalities, housing sponsors and community
organizaticns for innovative affordabla housing programs.

The Agency's program will be funded with a set aside of 257 of the Agency
boud revenuss; the set aside i3 estimared to be $100 million per year. I am
also recommending a Stata appropriation of $15 million to the New Jersey

Housing and Mortgage Finance Agency for its Mt. Laurel housing prograa.

The Neighborhood Pressrvstion Program would be appropriated in total
apy*bxinatnly $10 millicon to assist municipalities in Mt. lsurel housing
prorrams. 1 propose to dedicate the increase in the Realty Transfer Tax
pr:;osed by the companion bill, A-3l17, to the Neighborhood Preservation

Program. An ocutright appropriation of $2 million from the General Fund is

intended to bring the total o $10 million.
Da 232a
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Thess fuods would be used in aeighborhocd preservation arsaes for such
things as rebabilitation, accessory couversiocus and couversions, acquisition
; and demolition costs, nev coastruction, costs for tachnical and professional
services assoclated with a project, assistance to qualified housing sponsors,
1:Tr:::ruc:u?o and other housing coscs.

In'oddition. assistance would be limited to housing in municipalities with
substantive certification of their housing slements or housing subject to &
regional contribution agreement. Howevar, i3 order that programs can get
undervay immediately, an iptarim provision is insertad to enable the funds o
ﬁo used for Mt. Laurel housing before these determinatious are made for s
12-sonth period follovwing the effactive date vith the Council having the power
to axtend this time frame.

The amendments [ bave proposed for funding low and moderate income housing
far saxceeds the amounts appropriated in the original bill wvhile utilizing
existing Stats programs and agencies.

Ons key element in detarmining s municipalicy's "fair shars" of low snd
sodstate income housing 1is the estimaze of "prospactive need" in the ragicn and
sunicipalicty. Tbis bill requires the Council to estimate the prospactive nesd
for the State and regions and to adopt criteria and guidelines for municipal
defermination of prospective psed. Whan ;Teparing ics housing elemer:, a
o .-ipalicy oust determine its fair share of prospectiva and present need.

Its housing elemsnt wust provide a realistic opportunity for ths provision of
this fair share. Despite its importance, sovhers in the bill is a definition

of “prospective need” provided. Accordingly, I am inserting such a definicion
vhich is designed to help assurs that ihc prospective need numbers ars realistic
and not based on theoretical or speculative formulas.

Thg bill currently permits a municipality's fair share figure to be
adju;:ad based upon "available vicant and developable land, infrastructure
considerations or environmental or historic presarvation factors.” 1 would
1ike to strengthben this language to assure that adjustments are provided in
order Co presserve historically or important archicecture and sites or esviron=
mentally sensitive lands and to assure that chers is adequate land fcr recrea=

tional, conservation, or agricultural and farmland pressrvation purposes and

Da 2324
/C&

. - . p it s e Tl | - Am——
-~ .

—




STATE OF NEw JERSEY
Exscurivs Deraatmswr

5

open space. In additionm, sdjustaants should be provided vhers thare is inade~
quars infrastructurs capacity and where tha Q.:&billhld pattern of development
in the community vould be drastically altersd, or the pattarn of developmant is
contrary to the planning designations ia the Stace Development and Redevelopmenc
Plaa prepared pursuant to P.L. ¢, (oow panding befors the Legislaturs as
S=1°"% of 1984), N

As an addicional check on ¢xcesaive fair shars mumbers which would radically
change the character of o community, I proposs to authoriza the council, in iga -
discrecion, to place & limit on a sunicipality’s fair share. The lfmic vould
be based on a percentage of the sunicipality’s bousing units and any othsr
ralevaot criceris, such as employnent opporcunitias, salsctad by the councyl.

Another key element in deternining a municipalicy’s “fair share™ of low
and soderate incowe bousing {s s estimate of the condition of existing houatng
stock to determine tha amount of substandard bousing throughout the State. 1n
ordar to achieve an accurats detarmination of the prasent and prospective
héusing needs of all che regions in the State, a thozough housing inventory
should be performed by every municipality in che State. To require housing
elements vhich ipclude 4ccurate housing invan:ogicl £ro-‘on1y municipalities in
groveh areas, 1s to adcats oaly a limited plecture of Nev Jcrscy': true housing
ncods. I an ctherafors facommending an amendment to the Municipal Land Use Law
to rcquir- Bunicipalicies to prepare a thorough and accurace housing invencory
45 part of ths housing elament in their msscer plan. -

The current Muntcipal Land Use Lav xequ;rna municipalities to prapars

Baster plans which may contain a housing elemenz. I am recommending that tha
Municipal Land Use Law be amanded o tncorporate the housing slszent prapared
under this gcatuts. 1In :his vay, the housing element undct the Municipal Land
Usu'Lav vill be {dentical to thae bousing element Prepared pursuant to this sct.
In addition, the Municipal Land Use Law requires thar a nuaicipali:y bave &
land use element in ics Raster plan ia order to have & valid zoning ordinance.
1 am adding to this requirement that the municipality have a housing element,
In this wvay, every municipality in order to have a valid zoming ordinance would

have to put together a housing element as defined in this ace.
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To assist sunicipalitias in obtaining sumbers that sre realistic, I rlso
suggest that language be inserted in the bill to enable the municipality vhen
conducting its housing inventory to have access on a confidential basis to tha
local assassor's records. 1 am advised that stacutory auchorization ia needed
for this.

1 am also rscommending that curtain language changes ba made in the
findings section of the bill., We should state that rehabilitation of existing
bousing stock in the urban centers must be encouraged. I alsc baliave ve
should note that the Mt. Laursl obligation s lisited to changss {n land use
regulacions and clarify that sunicipalities nsed noc expend their rasourcss for

Mt, Laurel housing.

The membership on the Council on Affordable Housing consists of four local

¢..iclals (ona of whom must be from an urban ares and 30 aore than one Tepreseacing
county interests), three representatives of houssholds in need of low and

woderate income housink (one of whom shall be a builder oi lov and moderate

income housing) and two representing the public interest.

In order to have adaquate represantation of the public 1;:0::::. I recom~
neod that thres sembers represent cthe public interest and two the needs of low
and moderate income houssholds. I also suggest that the executive director of
the New Jersey Housing and Mortgage Fimance Agency hold one of the positions in
the lacter category, dus to the expertise of that Agency in lov and modarace
income housing finances and the numerous raspousibilities the Agency is givan
in this bill. .

The Council is required to adopc rules and regulations wi:hin four nonihs
from the bill's ;ffcc:iVQ date. In addition, vithin saven months from the
bill's effsctive date, the Council must: (a) detarmine the Stacs's bousing
regions, (b) o;:ablish the prasent and prospective need estimates for the State
dod the regions, (c) adopt guidelines and criteria for sunicipal fair share
¢ zerainations, adjustments to fair share and phasing, and (d) provide populs-
taon and household projections. .Howcvcr. the Council cannot begin its vork
uatil its sembership is coofirmed. Since I am given 30 days to make the
nomiractions and the Senats must chereafcer confirm the nominations, the Ceuncil's

time to perforn these functions will be significantly eroded by the appointmant
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process. Accovdingly, I am proposing amendmsnts to provide that these tise
pcfiodc run from the dats the Council mambers ars confirmed or January 1, 1986,
vhichever 13 aarlier.

With raspect to pending litigation, the bill permits a party in currsat
litigation to request the court to trazsfer the case to the Council on Affordable
Housing for mediation procedurss. When reviewving such s request, the courts
mist consider whether or not the transfer would ;csult in a manifest injuscice
to one of the litigancs. . .

The bill as currently draftad creates s povel .ﬁdia:ioq and revisw process
and specifically provides that the review process should not be consideted a
contested case under the Administrative Procsdure Act, subject to the procaduraes
of that act and a hearing by an sdminfetrative lav judge. 1f madistion and
reviev by the h&ulin; council is unguccessful, the matter wvill be heard in the
trial court of the Superior Coure,

I recommend, in place of the special procedurss set forth in this biil,
the regular adninxs:ri:ive lav procedure. Undear this approach, if the mediacion
by the council is unsuccessful, the dispute vill be transferrsd to the Office

of Administrative Lav as a contested case for a heazring pursuant to its rules.

The yltimate decision will be made by the council and appeals will be taken

lfro- the council's decision to the Appellate Division of the Superior Court.

1f a municipality receives substaantive certificacion, its housing elaments
aod ordinancas ars prasusmad valid. I am concerned that after going through the
aduinis:rativc yroc-sa in chis 11l and receiving subutnntivc cnrzifieatiau. [
sunicipality still may not bave sufficlent protection from a builder's remady.

1 an therefore recoumending that the presumption of validity be buctressad by
an amendment providing that 1t may only be rebuttad with "clesr and convineing”
evideacs.

Senate B1ll No. 2334 originally provided that a municipality could transfer
up to one-half of its fair share to another municipality. In order to provids
municipalities with more flexibility in their preparation of regioosl concribution
dgrecmants, I recommend that the one-third figure be returned to the origiral
or.: half nuabar previously recommended by Scna;or Lyanch, the sponsor of Senace

B1ll Neo. 2334,
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In addition, I vecommend that a sunicipality vhich has rsached a settlement
in Mt. Laurel litigstion be granced a period of repose from further litigation
and be d---.q to have s substantively certified housing cl--ﬁt. This period
of repose will runp six years from :hi bill's effactive daca.

, 1 recommend rhe deleticn of the provision in this bill wvhich allows a
municipality to employ condemmation powers to acquire property for ths con~
st.-'ction and rehabilitacion of lov and moderate income bhousing. 1 quescion
the authorization of such a drastic pover without scme evidence of its necesaity
in resolving our State's housing deeds.

The Senate Committes Substitucts as originslly draftsd required the Council
to report to the Governer and the Legislaturs in the impleseatation of this act
within tvo years f{rom its sffective date. The Asseably amendments placs this
reporting requirement upon the New Jersey Housing and Mortgage Finance Agency
rather cthan the Council., 1 recommend baving both the Council and Agency raport
to the Governor and Legislature oo an ancnual basis. '

Accordingly, 1 herewith return Senace Committse Substitute for Senats Bill
No. 2046 and Senats Bill No. 2334 and recommand that it bes amended as follovws:

Page L, Section 2, Line 6: After "provide" insert “through its land
uss regulacions”

Page 2, Section 2, after Line 43: Insert mav subsectiocn as follows:
“g. Sioce the urban arsas ars vitilly i{sportant to the Stats, construc-
tion, convarsion and rehabilitacion of Lousing in our urban centers
should be encouraged. Howvaver, the provision of housing in urban areas

aust be balancad with the nesed to provide housing throughout the State
Zor-the free mobility of citizens.

2. The Suprems Court of New Jersey in its Mount Laurel decision
demands that municipal land uss regulations sffirmatively sfford a
reasonabla opportunicy for a variety and choica of housing including
low and moderate cost housing, to maet the needs of people desiring to
live thera. While provision for the actual construction of that
housing by wmunicipalitiss is not regquired, they are encouraged but not

mandated to expend their own rasourcas to help provide low and modarzate
incoaa housing.”

f:;i 3, Section 4, After Line 43: Iosert new subsaction as follows:

“§. ‘Prospective Naed' weans a projecrion of housing nesds based on
development and growth which is reasounably likely to occur in a region
or a suaicipality, as the case may be, as a result of actual determina~
tion of public and private entities. In determining prospective need
consideration shall be given to approvals of developwent application,
real proparty traosfers and economic projections prepared by the Stats
Planning Coummiasion esctablished by P.L. [ (now pending before the
Legislacura as S5-1464 of 1984)."
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Page 3, Section S, Line 10: Oumit "thres” and iosert “two"
Page &, Section S, line 11: Aftar "bousing” omit "at laast”

Page 4, Secrion 5, Line 14: Aftar “issusas” insert "and ons of vhom
shall be the exscutive direccor of the

agency, serving ex-officio"; and omit
“"two" and insert “three"

Page 4, Seceion S, lLina 20: Omic "four™ snd iusert “three”

Page 4, Section 5, Line 25: After “"members” insert "axcluding the
) executive director of the agency”

Page 5, Section 7, Line 2: Ouit "effective date of cthis act” and insare
: "coufirsaction of ths last sembar initially
’ appointed to the council, or Jaouary 1, 1986,
wvhichaver {3 earlier”

Page 5, Section 7, line l4A: Aftar "factors" iosert " and sdjustments
shall be made vhenever:

(a) The pressrvation of historically or important architscturs and

sites and their environs or suviroomentally sensitive lands may bde
Jeopardized,

(b) The established pattern of development in the comsunity would be
draatically aitered,

(¢) Adequate land for recreational, conservation or agricultural anmd
faruland preservation purposes would not be provided,

(d) Adequate open space would not de provided,

(¢5 The pattarn of development is concrary to the planping designracions
in the State Development and Redevelopment Plan prepared pursuant co

P.L. . (now pending before the Legislature as Senace Bill No. 1464
of 1984), .

(f) Vacant and developsble land is not available in the municipaiicy,
and

{(3) Adequate public facilities and infrastructurs capacities are oot

available, or would result i costs prohidbitive to the public if
provided”

Page 5, Saction 7, After Line 18: Insert naw subseccion ss follows:

"e. May in its discretion, place a limit, based os a parcentage

«i existing housing stock in s municipslity and any other criteria
including employment opportunitias which the council deems appropriate,
upon the aggregate oumber of units which way bs sllocated to a
municipality as its fair share of the region’'s present and prospective
nesd for lov and mwoderaca income housing."

Page 6, Section 7, Lines 31 through 32: Delate “the Fair Bousing Trust
Fund Account estabdlished in
Sectlon 20 of this Act or"

Page 6, Section 7, Line 33: Delete “other"

Page 6, Section 8, Lipe l: Onit "effeccive date of this act” and insert
"confirmation of the last member fnitially

appointed to the council, or January l, 1986,
vhichever is sarlier"
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Page 6, Section 9, Line 7: Omit "adopted” asd insert "fair shars bousing”

Page 6, Section 9, Line 8: Ouit "revisions” and insert "introducsd and
given first resading and sacond reading io a
hearing pursuant to C.40:49-2" gad omit
“implemant” and insert "implements”

Page 6, Section 10, Line 8: After "households” insart "xod substandard
housing capable of being rehabilicated, sud
iz conducting this ioventory the municipaliry
shall hava asccess, on & confidential basis
for the sols purposs of conducting the
inventory, to all pecessary property tax
assessment records sad information in the
assessor's offics, {ncluding but not limiced
to the property rscord cards”

Page 8, Section 11, Lines 31 through 32: Delets “che Fair Housing Trust
Fund Account established pursuant
to Sectiom 20 of this Agt or"

Page 8, Section 11, lLine 33: Delets "other"

Page 8, Section 12, Line 1: Delete "33 1/32" fuserc "501"

Page 9, Section 12, Lines 53 through 56: Om 1line 53 delate "The", dalets
lines 54 and 55 in entirecy and
on line 56 delets "the rsgiomal
contribution sgreemsnt.”

Page 11, Section 12, Line 112: After "years” insart "and may include an
amount agreed upon to compensats or
partially compansats the receiving
municipalicy for infrastructurs or other
costs genarated to the racaiving municipalicy
by the development”

Page 12, Section l4, Afcer Line 24: Insert "Once suht:antch certificasion
is yranted the municipality shall have
45 days ta vhich to adopt its fair

share housing ordinancs approved .,
the council.”

Page 12, Section 15, Lines 11 through 16: Delece "then the council” oo
. line 11, delete lines 12 through

15 {n entirety, delece "but the
reviev process shall not be
cousidered” on line 16 and
ingsart "the matter shall be
transferred to the Office of
Administracive lav as"

Page 12 to 13, Section 13, Liges 19 through 33: Delete in entirety and
inserc:

“The Office of Adainistrative Lawv shall axpedite its hearing process as
such as practicable by promptly assigning an administracive law judge

to the matter; proaptly scheduling an evidenciary hearing; expaditiously
conducting and coucluding the evidentiary hearing; limicing tha tics
allotted for briefs, proposed findings of fact, conclusions of law,

forms of order or other dispositrion, or other supplemantal mazerisl;

and the prompt preparation of the initilal decisfon. A vritten transcript
of all oral testimony and copies of all exhibits introduced into
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avidence shall be submitted to the Council by the Office of Administra-
tive Law sisultanecusly vith a copy of the initial decision. The
evidentiary hearing shall be concluded and tha initial decision issued
Do later than 90 dsys aftsr the transmittal of ths msttsr as & conteated
cass to ths Office of Administracive Law by the Council, unless the
tine 1: extended by the Director of Administrative lsv for good cause
shown.

Page 14, Section 17, Line 7: After “demonscrats” insert "by clear and
convineing evidence”

Page 14, Section 17, Line 16: Afcer "demonscrate” insert “by clear and
. convincing evidence™

Pages 14 and 15, Secrion 20, Lines 1 through 34: After "20." delats in
: entiraty and insert:

"The Neighborhood Preservation Program within the Department of Community
Affairs’ Division of Housing and Devalopmant, sstablished pursuant to

the Commissioner of the Department of Community Affairs' suthority

undar P.L. 1975, c. 248, Section 8 (C.52:27D=149), shall establish a
separate Neighborhood Pressrvation Nonlapsing Revolving Fund for wonies
appropriatsd by Section 33 of this act.

a. The Commissionsr shall award grants or loans from this Fund to
municipalities vhose housing elements have received sudbscantive
cartification from the Council, to sunicipalities subject to
builder's remedy as defined in Section 31 of this act or to }
receiving mnicipalities in cases vhere the Council has approved a ' .
teglianal contributica agreement sud a project plan developed by

the receiving sunicipality. The Commissioner shall assure that a

substantial percentage of the loan or grant avards shall be made

to projects and programs in thoss municipalities recesiving State

aid pursuant to P.L. 1978, c. 14 (C.52:27D=178 ot seg.).

b. The Commissionar shall escablish rules and regulations governing
the qualifications of applicants, the application procsdures, and
the critaris for awarding grants and losnc azl the standards for
establishing the amount, terms of conditions of each grant or

loan.

¢. During the first tvelve sonths from the effective date of this
act and for sty additional period which the council aay approve,

the Commissioner may assist affordable housing programs vhich ars not
located in municipalicies whose housing elements have besn grantad
substantive certification or which are not in furtherance of a
regional contribuction agreement; provided that the affordable housing
program will meet all or part of a sunicipal lov and wmoderate

income housing obligatiom.

d. Amounts depositad {n the Neighborhood Preservation Fund shall
be targeted to ragions based ou the region's percentags of the
"State’s low and moderate income housing need as decermined by the
Council. Amounts in the Fund shall be applied for the following
purposes in designated neighborhoods:

(1) Rehsbilitatlon of substandard housing units occupied or
to be cccupiad by low and moderaze income households;

(2) Creation of accessory apartments to be occupiad by low
and soderats income households; -

(3) Conversion of nonresidential space to resideantial purposes

provided a substantial parceatage of the resulting bousing
units are to be occupied by low and moderate incoms households;
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(&) Acquisition of resl property; demolition and removal of
buildings; and/or construction of new housing cthat will be
occupied by lowv and modarate income households;

(5) Gerants of assistance to eligible municipalities for costs
of nacessary studies, surveys, plans and permits, enginesring,
architsctural and other tachoical services, costs of land
acquisition and any buildings tharsoun, and costs of sita aite
praparation, demolition and infrastructure devalopment for

projects undertaken putsusnt o an spproved regional comtributiocn
agreesant;

(6) Assistance to a locsl housing authority, nonprofit or
limited dividend housing corperation or association for
rehabilitation or restoration of housing units which it
adainisters which: (a) are usussble or in a sericus state of
disrepsir; (D) can be rescored in an economically faasible
and sound aanner; and (c) can bs retained in 2 safe, deceut

and sanitary mananer, upon completion of rashabilication or
restoration; and

(7) Such other housing programs for lov and moderats incoms
housing, including infrastrfuctures projects dirsctly facilitating
the construction of low and moderate income housing not to
exceed a reascuable percentage of the construction coscs of

the lov and modersate incoms bhousing to be provided.

¢. Any grant or loan agrssmant entarad into pursuant to this
section shall incorporate contractual guarantses and procesdurss by
which the Division will emsure that -any unit of houzing provided

for low and moderate iocoms households shall continue to be occupied
by lovw and soderats income houssholds for at least 20 years following
the award of the loan or grant except that the Division may approve

& guarantee for a period of less than 20 yesars whers nscessary to
sensurs project feasibility.”

Pages 15 to 17, Section 21, Lines 1 through 87: Aftar "21." dalete in
. sntirety and insert:

“The sgency shall establish affordable housing programs to assist
sunicipalities in zeeting the obligation of developing communities to
provide lov and moderats income housing,

4. Of the bond authoricy allocated to it under Section 24 of P.L.
1983, c. 530 (C.55:14K=24) the agency will allocats, for a

teasonable period of time established by {ts board, no lsss than 251 co
be used in conjunction with housing to be constructed or rebabilitatad
with assistance under this Act.

b. The agency shall to the extant of svailable funds, award sssistance
to affordable housing programs locatsd in municipalities whose housing
slements have received substantive certification from the council, or
which have bees subject to & builder's resedy or which are in furcherancs
of a regional contribution agreement approved by the council. During

the first tuelve months from tha effective date of this sct and for

any additional period which the council may approve, the agency say
assist affordable housing programs which are not located in wunicipalities
vhosa housing elements have besn granted substantive certification or
which are not in furtharance of a regional contribution agreament
provided the affordable housing program will meet all or in parct a
municipal low and modarate income housing obligscion.
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c. Assistance provided pursuant to this section may taks che foru of
grants or avards to municipalities, prospective hoas purchasers,

housing sponsors as defined in P.L. 1983, ¢. 530 (C. 55:14K~l et seq.),
or ss contributions to the i{ssuancs of sortgage revenus bouds or
wulti-fanily housing development bonds vhich have the sffect of achieving
the goal of producing affordable housing.

d. Affordable housing programs vhich may be financed or assisted under
this provision may iaclude, but are not limized to:

(1) Assistance for home purchass and improvement including interest
tate assistance, down paywant snd closing cost assistancs, and direct
grants for principsl raductiocsn; :

(2) Rental progrsms {ncluding loaps or grants for developments -containing
low and moderata incoms housing, moderate rehabilitation of axiating -
rantal housing, congregate cars and retirement facilitiles;

(3) TFinancial assistancs for the conversion of nonrasidantial spacs to
residences;

(4) Such ather housing programs for low and moderats income housing,.
{ncluding infrastructure projects directly facilitacing the conscruction
of lov and moderate income housing; and

(5) Grants or loans to sunicipslities, housing sponsors and community

organizations to encourage davelopment of lmnovative approaches to
affordabls housing, including:

(a) Such advisory, coosultation, training and educational services
as wvill assist in the planning, coaostruction, rehabilitacion and
oparation of housing; and

(b) Encouraging resesrch in and demonstration projects to develop
tew and better tachniques and methods for increasing the supply,
types and financing of housing and housing projects in the £. -cs.

e. The 2zency shall establish procedures and guidalines governing
the qualifications of applicants, the application procedures and
the critaria for awarding grants and lcans for affordable housing
programs and cthe standards for establishing the amount, terms and
conditions of each grant or loaa.

f. 1Ia consultation with the council, the Agency shall establish
requiremants and controls to insurs the maintanance of housing
assisted under this Act as affordable to lov and moderats income
households for a period of not less than 20 years; providad that
the agency may establish a shorter psriod upon a datermination
that the aconomic fsasidility of the program is jesopardized by ths
raquiremant and the public purposs servad by the program outweighs
the shortar. period. Such controls emay include, among others,

. requiremencs for recapture of assistance provided pursuant to the
Act or restrictions onm ratura ot equity ia the event of failure to
mset the requirements of the progras. With respect to rental
housing financed by the agency pursuant to this act or othervise
vhich prowmotes the provision or maintenance of lov and moderste
{ncome housing, the agency may vaive restrictions oo return om
equity required pursuant to P.L. 1983, c¢. 530 (C.55:14K-1 et seq.)
vhich {s gained through the sale of the property or of any intarest
-4 the property or sale of any interest in the housing spomusor.

g. The agency zay establish affordable housing programs through
the use or establishment of subsidiary corporations or davelopmezt
corporacions as provided in P.L. 1983, c. 530 (C.55:14K~1 et saq.).
Such subsidiary corporations or development corporations shall be

Qa 2u2a
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aligible to receive funds provided under this act for sny permitzed
purpose.”

Pages 17 to 18, Section 22, Linas 1l to 32: After "22." delste in sntirecy
and insert:

"Any municipality vhich has reached a settlemsnt of sny sxclusionary
soning litigation prior to the effactive date of this act, shall aot
bs subject to any exclusionary zoaing suit for a six year period
following the effective date of this sct. Any such sunicipality shall
be desmed to have a substantively certified housing elemcnt and
ordinances, and shall not be required duripg thac pericd to taks any
further actions with raspect to provisions for lov and modarate incoase
housing in its land use ordisances or regulations."

Page 21, Section 25, Line 2: Delets “condemn or otherwise acquire™ and *
insert “lsase or scquirs by gife"”

Page 22, Section 26, Line 1: Delsts "24" ilasare "12%

Page 22, Section 26, Line 2: Delets “two years” insert "year” and after
“sgency” insert "and the council®™ after '.sport™
insert "separatsly”

Page 22, Section 26, Lines S through 9: Delete "The creport shall give
specific” on line 5, delets lines
6 through 8§ in entiraty and on
lins 9 delets "not been sufficient
in promoting this end.” and om
. line 9 delats “"report” snd insert
"reports” .

Page 22, Section 26, Live 11: Delate “balisves™ and insert “and the council
balieve” )

Pages 22 and 23, Saction 28, Linas 1 through 15: After “28." delate ia
entirety and insart new
saction as follows:

"No buildar's remedy shall be granted in any sxclusicnary zoning
licigation vhich has been filed om or after January 20, 1983, unless s
judgment has bean rendersd providing for a builder's remady. This
provision shall terminate upon the axpiration of ths period ser forth
in section 9.a. of this act for the filiang with the coumcil of the
Tinicipality's housing element.

For che purposes of this section ‘exclusionsry zoning litigation' shall
nean lawsuits filed in courts of competsnt jurisdiction in this Stacs
chsllenging & municipality's zouing and land use regulacions on the
basis chat the regulations do not maks reslistically pessible the
opportunity for an appropriate variety and choice of housing for all
categories of people living within the sunicipality'’s bousing region,
-including thoss of low and moderate incoma, vho may dssire to live in
the sunicipalicy.

For the purpose of this section 'buildar's ramedy' shall mean a court
isposed vemedy for a litiganc who 1is an individual or a profic-making
entity in vhich the court raquires a municipality to utilize zoning
tachniques such as smandatory set asides or density bormuses which provide
for the econcmic viability of a resideatisl development by fncluding
housing which is not for lov and moderate income households.”

Da 2424
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Page 23, Section 28, After line 15: Insert nev section 25 as follows:

"29.

Section 19 of P.L. 1975, c. 291 (€.40:55D=28) is amendad as follows:
19, Pup"n::.cn; contents; modificacion.

a. The planning board may prepare and, after public hearing adopt-
or amend & master plas, or coaponent parts thersof, to gulde the
uss of lands within the municipality in a msaner which protects
public health and safety and promotes the geueral welfars.

b. The mastar plan shall generally comprise a report or statament
and land use and developmant proposals, vith maps, diagrams and
text, presenting vheve appropriate, the following elemsnts:

(1) A& statemsnt of objsctives, principles, assumptions, t
policies and sctandards upon which the constituent proposals,

for the physical, economic and social developmant of the
sunicipality are basaed;

(2) A land usa plan element (a) taking into accounc tha

other master plan eiemants and natural couditions, including,
but not necessarily limited to, topography, soil conditions,
vater supply, drainsge, f{lood plain aress, sarshes, aad
woodlands, (b) showing the existing and proposad location,
extant and intensity of development of land to be used in the
future for varying types of rasidential, cowmmercial, industrial,
agricultural, recrsatiooal, educational and other public and
private purposas or combination of purposes, (c) showing the
existing and proposed locaction of any airports and the
boundaries of any atlrport hazard areas delineated pursuant to
the "Air Safety sand Hazavrdous Zoning Act of 1983," P.L. 1983,
c. 260 (C.6:1-80 et saq.), and (d) including & statement of the
standards of population dansity and davalopmant intensity
recommeanded for the municipalicy;

(3) A housing plan element pursuant to section 10 of P.L.
S, {c. ) (now pending before the Lagislature as Sepate
Committee Substitute for Senate Bill No. 2046 and Senate Bill

No. 2334), including but not limitad to, residential standards
and proposals for the construction and izprovement of housing;

{4) A circulation plan elemsnt showing the location and
types of facilitias for all modes of transportation raquired
for tha effictlent movement of people and goods into, about,
and through the municipality;

(5) A utility service plan elsment analyzing the need for

and showing the future gensral location of water supply and
distribution facilities, drainage and flood comtrol facilizies,
sevarage and wasts treatmant, solid vasts disposal snd
provigion for other telaced utilitias;

(6) A community facilities plan element sboving tha location
and typs of aducational or cultural facilities, historic
sites, libraries, hospitals, fire houses, police stations and
other related facilitias, including their relation to the
surrounding arsas;

(7) A rvecrestion plan element showing a comprahensive systam
of areas and public sites for recteation;

(8) A conservation plan element providing for the prasarvatio.

congervation, and utilizacion of natural resources, including,
to the extent sppropriats, open spacs, wacer, forvests, soil,
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Page 2], Section 28, After Lins 15: Insert oev sectiou 31 as follows:
"31. Until August 1, 1988, sny sunicipality may continue to Tegulate
developmsnt pursuant to & zouing ordinance in sccordance vith section

49 of the ™Municipal Law Use Law,™ P.L. 1975, ¢, 291 (C.40:55D-62)
a8 same read bafore the effective date of this act.”

Page 23, Section 29, Line 1: Delete "29." insert "32."

Page 23, Section 30, Line 1: Delecs "30." fasert "33."

Page 23, Section 30, Line 3: Delete “to :hc Fair Housing Trust Fund
Accouac™ . d

Page 23, Section 130, Lines 4 and 5: Aftar "sum of" delste ramsinder of
line 4 and lins 5 in entirety and -
insert “$17,000,000 to be allocated
as follows:

"s. $2,000,000 to che Neighborhood Preservation Fund established.
pursuant to the Maincenance of Viable Neighborhoods Act (N.J.S.A.
52:127D0-146 et seq.) vhich shall be used to effectuate the purposes sat
forth in section 20 of this act. db. $15,000,000 to the BHousing and
Mortgage Finance Agency to be used to effactuats the purpose of section
21 of this act,

0f the amcunts herein appropriacted & teasonable sum, approved by the
Trsasurer uay bs expendad for the adniniatration of this act by the
Dcpar:nan: of Community Affairs and the agency.”

Pagg 23, Section 31, Line l: Delete "31." ingertc "34."

Respectfully,

GOVERNOR

Attest:

Chief Counsel
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