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J. ALBERT MASTRO ™1
ATTORNEY AT LAW
7 MORRISTOWN ROAD

BERNARDSVILLE, NJ 07924

«aon 7662720 " JUDGE SERPENTELLES CHAMBERS

NOV 41985

e November 1, 1985

Honorable Eugene D. Serpentelli
Superior Court of New Jersey
Ocean County Court House

CN 2191

Toms River, New Jersey 08754

Re: Motzenbecker v Borough of Bernardsville, et
als. - Docket No. L-37125-83
Dear Judge Serpentelli:
In accordance with Rules of Court, I am
enclosing two copies of Notice of Motion for Leave

to Appeal the above entitled matter together with
two copies of the supporting brief and appendix.

Very truly yours,

N TS

Albert Mastro

JAM/je
encs.

cc/encs. Douglas K. Wolfson, Esqg.
Superior Court Clerk, Appellate Division

09¢ - §861 - AV - ST



J. ALBERT MASTRO
ATTORNEY AT LAW gz_EECZEEE‘%fEEQE
7 MORRISTOWN ROAD '
™ NOV "1

Qsii

e

J{ '! HHIY]
November 1, 1985 UDGE SERPENTELLYS CHAMBERS

Elizabeth McLaughlin, Clerk
Superior Court of New Jersey
Appellate Division

Hughes Justice Complex

CN 006

Trenton, New Jersey 08625

Re: Helen Motzenbecker v Mayor and Council of the
Borough of Bernardsville and the Borough
of Bernardsville - Docket No. L-37125-83

Dear Ms. MclLaughlin:

I am enclosing original and four copies
of Notice of Motion for Leave to Appeal an
Interlocutory Order and Letter Brief and Appendix
on behalf of Defendants-Appellants. Also enclosed
is check in the amount of $5.00 to cover the fee
for the motion. No deposit is enclosed in accordance
with R.2:5-2 as it applies to the State or any agency,
officer or political subdivision thereof.

Very truly yours,

J. Albert Mastro

JAM/ je

encs.

ce: Honorable Eugene D. Serpentelli
Douglas K. Wolfson, Esq.
Borough of Bernardsville



J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 766-2720

ATTORNEY For Defendants

Plaintiff \
HELEN MOTZENBEC KER,

;
Defendant

MAYOR AND COUNCIL OF THE BOROUGH
OF BERNARDSVILLE AND THE BOROUGH
OF BERNARDSVILLE. /

RECEIVED

NOV " 4 1985
JUDEE SERPENTELLI'S CHAMBERS

SUPERIOR COURT
OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY/
OCEAN COUNTY

Docket No. L-37125-83

(MOUNT LAUREL II)
CIVIL ACTION

NOTICE OF MOTION
FOR LEAVE TO FILE
AN INTERLOCUTORY

APPEAL

TO: Honorable Eugene D. Serpentelli

Superior Court of New Jersey

Ocean County Court House

CN 2191

Toms River, New Jersey 08754

Douglas K. Wolfson, Esq.

Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein

P. 0. Box 5600

Woodbridge, New Jersey 07095

PLEASE TAKE NOTICE that the undersigned Attorney for
Defendants, Mayor and Council of the Borough of Bernardsville
and the Borough of Bernardsville, hereby moves before the
New Jersey Superior Court, Division, for Leave

Appellate




to File an Interlocutory Appeal to appeal the Order entered
on October 25, 1985, denying the Motion of Defendants to
transfer the above captioned pending litigation to the Council
on Affordable Housing, in accordance with Section 16 of the
Fair Housing Act, Chapter 222 P.L. 1985 and vacation of

Plaintiff's builder's remedy. Counsel will rely on the attached

”?7/ i

DATED: November 1, 1985 BERT MASTRO
orney for Defendants

brief and appendix.

Two copies of the within motion and attached brief were mailed

this day to: Douglas K. Wolfson, Esq.
Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein
P. 0. Box 5600
Woodbridge, New Jersey 07095

Hon. Eugene D. Serpentelli

Superior Court of New Jersey

Ocean County Court House

CN 2191

Toms River, New Jersey 08754
I certify that the foregoing statements made by me are true.
I am aware that if any of the foregoing statements made by

me are willfully false, I am subject to punishment.

. ’ 7
DATED: November 1, 1985 J, "#LBERT MASTRO
Afforney for Defendants




RECEIVED
NOV ~ 21985
JUDGE SERPENTELLI'S CHAMBERS

J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 766-2720

ATTORNEY FOR Defendants

. SUPERIOR COURT
Plaintiff OF NEW JERSEY
HELEN MOTZENBEC KER, LAW DIVISION

SOMERSET COUNTY/
OCEAN COUNTY

vs Docket No. 1.-37125-83

Defendant (MOUNT LAUREL II)
MAYOR AND COUNCIL OF THE BOROUGH CIVIL ACTION
OF SETNADSVZLLE WD il BoRoUs: v0110E 0F MorION
FOR LEAVE TO FILE
AN INTERLOCUTORY
APPEAL
TO: Honorable Eugene D. Serpentelli

Superior Court of New Jersey
Ocean County Court House

CN 2191

Toms River, New Jersey 08754

Douglas K. Wolfson, Esq.

Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein

P. 0. Box 5600

Woodbridge, New Jersey 07095

PLEASE TAKE NOTICE that the undersigned Attorney for
Defendants, Mayor and Council of the Borough of Bernardsville

and the Borough of Bernardsville, hereby moves before the

New Jersey Superior Court, Appellate Division, for Leave




to File an 1Interlocutory Appeal to appeal the Order entered
on October 25, 1985, denying the Motion of Defendants to
transfer the above captioned pending litigation to the Council
on Affordable Housing, in accordance with Section 16 of the
Fair Housing Act, Chapter 222 P.L. 1985 and vacation of

Plaintiff's builder's remedy. Counsel will rely on the attached

brief and appendix.

DATED: November 1, 1985 BERT MASTRO
orney for Defendants

Two copies of the within motion and attached brief were mailed

this day to: Douglas K. Wolfson, Esq.
Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein
P. 0. Box 5600
Woodbridge, New Jersey 07095

Hon. Eugene D. Serpentelli

Superior Court of New Jersey

Ocean County Court House

CN 2191

Toms River, New Jersey 08754
1 certify that the foregoing statements made by me are true.
I am aware that if any of the foregoing statements made by

me are willfully false, I am subject to punishment.

id L4
DATED: November 1, 1985 J, M.BERT MASTRO
Atforney for Defendants




RECEIVED

J. ALBERT MASTRO MOV 51985
COUNSELLOR AT LAW
7 MORRISTOWN ROAD JUDGE SERPENTELLI'S CHAMBERS

BERNARDSVILLE, N. J. 07924

November 1,

Superior Court Clerk's Office

CN 971

Trenton, New Jersey 08625

Re: Motzenbecker v
als. - Docket No.

Dear Mr. Mayson:

201-766-2720

Borough
L-37125-83

1985

of Bernardsville, et

Enclosed is the following document for your attention:

Summons

Complaint

Answer

Affidavit

T X Notice of Motion
X Certification

T Order

Crossclaim

Counterclaim

Release

Notice of Settlement

With respect to the above please:

File

X File & return filed copy
Record & return to me
Serve defendant & advise
when service has been made

JAM/jc

Enclosures

Warrant of Satisfaction

Judgment

Check $

Interrogatories

Answers to Interrogatories

Deed - for recording & return

Mortgage - for recording & return
Mortgage - endorsed for cancellation
Self addressed stamped envelope

Realty Transfer Tax Check

Fee

Consent to and return

Sign Order and return

Acknowledge receipt

Cance! of record & return

Answer & return 0+! within the

time prescribed by the Rules of Court

truly yours,

Yy :Z{TT'“

'll. Albert Mastro

l ce: Somerset County Clerk's Office



J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 766-2720

ATTORNEY FOR Defendants

Plaintiff
HELEN MOTZENBEC KER,

V8.

Defendant

MAYOR AND COUNCIL OF THE
OF BERNARDSVILLE AND THE
OF BERNARDSVILLE.

TO: Douglas K. Wolfson,
Greenbaum, Rowe,

P. 0. Box 5600

Woodbridge, New Jersey 07095
PLEASE TAKE NOTICE
1985, at 10:00 a.m. or
be heard, the undersigned

and Council of the Borough of Bernardsville and the Borough

of Bernardsville, will

Jersey, Law Division,

BOROUGH
BOROUGH

as soon thereafter as counsel may

apply

at the

RECEIVED
NOV "7 185

JUDGE SERPENTELLI'S CHAMBERS

SUPERIOR COURT
OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY/
OCEAN COUNTY

Docket No. L-37125-83
(MOUNT LAUREL II)

Esq.

Smith, Davis & Bergstein

that

Tuesday, November 19,

attorney

the Superior Court of New

County Court House in

CIVIL ACTION

NOTICE OF MOTION
FOR STAY OF
PROCEEDINGS

defendants, Mayor




Toms River, New‘JerSey for a stay of proceedings in the above
entitled matter pending disposition of Defendants' motion
for leave to appeal presently pending before the Appellate
Division. Defendants will rely on the enclosed Certification.

Defendants move for disposition on the papers pursuant to R.1:6-2.

Ve

DATED: November 1, 1985 J. ‘ALBERT MASTRO
Attorney for Defendants

Two copies of the within motion and supporting certification

were malled this day to:

Douglas K. Wolfson, Esqg.

Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein
P. 0. Box 5600

Woodbridge, New Jersey 07095

Honorable Eugene D. Serpentelli

Superior Court of New Jersey

Ocean County Court House

CN 2191 -

Toms River, New Jersey 08754
I certify that the foregoing statements made by me are .true.
I am aware that if any of the foregoing statements made by

me are willfully false, I am subject to punishment.

A

DATED: November 1, 1985 J. ALBERT MASTRO
A}torney for Defendants




J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 766-2720

ATTORNEY FOR Defendants

SUPERIOR COURT

— | ‘ OF NEW JERSEY
Plaintiff \ LAW DIVISION
HELEN MOTZENBEC KER, SOMERSET COUNTY/
OCEAN COUNTY
ve > Docket No. .-37125-83
Defendant (MOUNT LAUREL II)
MAYOR AND COUNCIL OF THE BOROUGH
OF BERNARDSVILLE AND THE BOROUGH CIVIL ACTION
OF BERNARDSVILLE. ) CERTIFICATION OF
J. ALBERT MASTRO

J. ALBERT MASTRO CERTIFIES AS FOLLOWS:

1. I am an attorney at law of the State of New
Jersey with offices at 7 Morristown Road, Bernardsville,
New Jersey, and represent the defendants in the above entitled
matter.

2. On or about September 23, 1985, defendants
filed a nptice of motion with this Court seeking to transfer
the above entitled matter to the Council on Affordable Housing

pursuant to Section 16(a) of the Fair Housing Act.




3. On October 25, 1985, an order was entered denying

said motion to transfer.
4. On November 1, 1985, defendants filed a motion

seeking 1leave to appeal from said order of denial with the

Appellate Division.

5. In the event said motion were granted and the
order entered by the Court on October 25, 1985 were reversed
any proceedings relative to compliance would be a non-
productive wutilization of judicial effort as well as that
on behalf of all parties involved.

I certify that the foregoing statements made by
me are true. I am aware that if any of the foregoing statements

made by me are willfully false, I am subject to punishment.

e —

DATED: November 1, 1985 J. ALBERT MASTRO
: Attorney for Defendants




Attorney(s): J. ALBERT MASTRO, ESQ.

Office Address & Tel. No.: 7 Morristown Road
Bernardsville, New Jersey 07924

Attorney(s) for Defendants
: SUPERIOR COURT
OF NEW JERSEY
HELEN MOTZENBECKER, LAW DIVISION
L SOMERSET COUNTY
Plaint
v, latntiff (=) OCEAN COUNTY .
MAYOR AND COUNCIL OF THE BOROUGH OF Docket No. L-37125-83
BERNARDSVILLE AND THE BOROUGH OF
BERNARDSVILLE. - Defendant(s) CIVIL ACTION

(MOUNT LAUREL II)
A copy of the within Notice of Motion has been filed with the Clerk of the County of Somerset
at Somerville Court House, Somerville, //‘> New Jersey
(. 1y

r ...........

BERT MASTRO
Attorney(s) for Defendants

The original of the within Notice of Motion has been filed with the Clerk of th¢’ Superior Court in Tren-
ton, New Jersey.

.................. A

/ALBERT MASTRO ~7
Attomey(s)fw Defendants

Service of the within

is hereby acknowledged this day of 19

Attorney(s) for

I hereby certify that a copy of the within Answer was served within the time prescribed by Rule 4:6.

Attorney(s) for
PROOF OF MAILING: On 19 , I, the undersigned, mailed to
Attorney(s) for
at
by matl, return receipt requested,the following:

R. 1:5-3 The return receipt card is attached to the original hereof.

I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing state-
ments made by me are wilfully false, I am subject to punishment.

Dated: November 1 19 85,

410 F—PROOF OF FILING, PROOF OF SERVICE BY ACKNOWLEDGMENT RVST—1 Copyright® 1969 ALL- STATE LEGAL SUPPLY CO.
OR MAILING (With Certification) {Revision Sept. 1977) One C. ce Drive, Cranford, N. J. 07016




. J. ALBERT MASTRO

ATTORNEY AT LAW R E C
7 MORRISTOWN ROAD E ! V E D
_ BERNARDSVILLE, NJ 07924

(201) 766-2720 MOV T 1985

FIDGE SERPENTELLIS CHAMBERS
November 1, 1985

Elizabeth McLaughlin, Clerk
Superior Court of New Jersey
Appellate Division
“‘ughes Justice Complex \
1 006
enton, New Jersey 08625

XY

Helen Motzenbecker, Plaintiff-Respondent, V.
Mayor and Council of the Borough of Bernardsville
and the Borough of Bernardsville, Defendants-
Appellants . \
Docket No. L-37125-83 ‘
Sat Below: Hon. Eugene D. Serpentelli, A.J.S.C.

LETTER BRIEF IN SUPPORT OF MOTION FOR LEAVE TO TAKE

AN INTERLOCUTORY = APPEAL FOR DEFENDANTS-APPELLANTS,

M3YOR AND COUNCIL OF THE BOROUGH OF BERNARDSVILLE
AND THE BOROUGH OF BERNARDSVILLE

:ar Mrs. McLaughlin: -

Please accept this letter brief on behalf of
the Mayor and Council of .the Borough of Bernardsville
and the Borough of Bernardsville in support of Motion
for Leave to Take an Interlocutory Appeal in 1lieu
of a formal brief pursuant to R.2:6-2(b).

TO THE HONORABLE JUDGES OF THE APPELLATE DIVISION:
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PROCEDURAL HISTORY
On June 20, 1983, Plaintiff, Helen Motzenbecker filed

a complaint in lieu of prerogative writ pursuant to Mount Laurel

II, alleging the Borough of Bernardsville's zoning ordinance
to be exclusionary (Dal through 10). Defendant Borough filed
its answer July 11, 1983 (Dall through 15). An amendment to
the answer was filed July 26, 1983 (Dal6é through 18). A motion
to strike defendants' separate defenses was heard and partially
granted on September 16, 1983. After some negotiation, a Special
Master was appointed early in 1984 and a stipulation of partial
settlement was executed February 6, 1984, in which plaintiff
was awarded a builder's remedy (Da25 through 28). Or. November
20, 1984, an interim order was entered by Judge Serpentelli
which clarified and consolidated various factors presented
by the stipulation (Da29 through 34). On February 7, 1985,
a second Special Master's report was submitted to Judge
Serpentelli to assisé' in formulating defendants' compliance
package (Da35 through 44). On February U4, 1985, defendants'
motion to extend time for formulating compliance was entered.
On May 6, 1985, repose against defendants was extended from
April 30, 1985 wuntil the compliance hearing. On Wednesday,

August 21, 1985, plaintiff moved to prohibit defendants from

utilizing condemnation as a means towards satisfying its Mount

Laurel II obligation. Defendants cross-moved requesting vacation

of plaintiff's builder's remedy. Plaintiff's motion was denied.

(0

20



Defendants' cross-motion was heard in conjunction with a later
motion to transfer on October 11, 1985 (Da52 through
53). Defendants' motion to transfer pursuant to the Fair Housing
Act was denied (Dall3). Defendants presently request leave

to appeal from the denied motion to transfer.

STATEMENT OF FACTS
Plaintiff is the owner of some 8.U454 acres of land
in the northeast corner of\ the Borough of Bernardsville,
Somerset County (Dal and Da2). Plaintiff instituted suit pur-

suant to Mount Laurel II without a formal application for a

variance and without any indication that a variance would be
denied (Dalli-5; Da62 and Da63). In negotiation which began
after exchange of pleadings, plaintiff always asserted that
profitability of her development plan would hinge on density
bonuses, etc. Land value increment alone was- denied as being

a significant profitébility factor (Dal9 through 23; Dalg

through 51). After negotiating a stipulation of partial settle-

ment which granted plaintiff a builder's remedy, defendant
Borough studied methods to bring 1its zoning ordinance into

full Mount Laurel compliance. Subsequent to the stipulation

with plaintiff, defendants embarked upon a course of unique
and positive dimensions. Defendants chose not merely to create
a modified ordinance which would provide a realistic opportunity

for the construction of lower income housing, rather, defendants

10

20



chose to actually construct their full share of lower income

housing (Da#42 through 44). In locating parcels of land suitable
for a municipally sponsered construction initiative, plaintiff's
parcel was amongst the more suitable sites (Da36-10).

Since disclosing their newly formulated plan of
compliance, defendants have been informed that plaintiff's
former meager estimation of her parcel's potential increase
in land value alone was incorrect. For a parcel recently estimat-
ed at $525,000.000, plaintiff now seeks several millions of 0
dollars in return (Dal6 and Da55-20).

As yet, plaintiff has never submitted any construction
proposals to defendants. Plaintiff has yet to breakx ground.
Plaintiff's construction would create a total amount of 15
lower income housing units (20% set-asides with 76 total units)
(Da36-12). Defendants' plan, if not scuttled by plaintiff's

avaricious demands, would assure construction of 178 lower

income units. Should ‘the defendants be compelled to purchase

plaintiff's parcel at an inflated price due to the presence

20
of her builder's remedy, municipally funded housing will become
much less feasible, and the entire compliance package will

be jeopardized (Da59-15).



LEGAL ARGUMENT
POINT I

MOUNT LAUREL TII'S PROSCRIPTION
AGAINST INTERLOCUTORY APPEALS
IS INAPPLICABLE TO THE TINSTANT
MOTION.

In South Burlington Cty. N.A.A.C.P. v. Mount Laurel

Tp., 92 N.J. 158 (1983), (hereinafter Mount Laurel II) the

New Jersey Supreme Court socught to deal with the often complex

procedure which at that time accompanied Mount Laurel litiga-

tion. Writing for the Court, Justice Wilentz stated that:

The judiciary should manage Mount Laurel
litigation to dispose of a case in all
of 1its aspects with one trial and one
appeal, unless substantial considerations
indicate some other course. 92 N.J.
at 218.

The municipality may elect to revise
its land use regulations and implement
affirmative remedies "under protest."
If so, it may file an appeal when the
trial court enters final judgment of
compliance. Until that ¢time there shall
be no right of appeal, as the ¢trial
courts determination of fair share and
non-compliance is interlocutory. g2
N.J. at 285.

The above cited pronouncements have since been equated as an
issuance of a general proscription against interlocutory appeals

in Mount Laurel litigation.

This proscription was meant to deal with the problem

of wunconscionable delay. The Court noted that such delay had

10
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been occasioned by, the Jjudicial nature of a remedy created
to fill the legislative void existing since the Adecision in

So. Burlington N.A.A.C.P. v. Mount Laurel Tp., 67 N.J. 151

(1975), (hereinafter Mount Laurel I) 92 N.J. at 199. Undoubtedly,

the bar against interlocutory appeals was 1intended to act
as a means by which the remedy, the judicial remedy, could
be strengthened, clarified, and made more easy to apply. 92
N.J. at 197.

Mount Laurel II is also very candid in 1its recogni-

tion that the remedies specified therein are but temporary

/

solutions necessitated by a failure of legislative action.

[A] brief reminder of the judicial role
in this sensitive area 1is appropriate,
since powerful reasons suggest, and
we agree, that the matter 1is best left
to the Legislature. We act first and
foremost because the Constitution of
our State requires protection of the
interest involved and because the
Legislature has not protected them.
We recognize the social and economic
controversy (and 1its ©political conse-
quences) that has resulted in relatively
little legislative action in this field.
We understand the enormous difficulty
of achieving a political consensus that
might 1lead to significant 1legislation
enforcing the constitutional mandate
better than we can, legislation that
might completely remove this Court from
those controversies. But enforcement
of constitutional rights cannot await
a supporting political <consensus. So
while we have always preferred legislative

to judiecial action 1in this field, we
shall continue - until the Legislature
acts - to do our best to uphold the
constitutional obligation that underlies
the Mount Laurel doctrine. 92 N.J. at

- 212.

20



The Fair Housing Act, P.L. 1985, ¢.222, signed by Governor
Kean on July 2, 1985, constitutes precisely the preferred
legislative action to which the Court stated it would readily
defer, and from which the Jjudicial role might decrease. 92
N.J. at 213.

The instant motion requests leave to appeal a trial

court decision denying transfer of an existing Mount Laurel

case to the Council on Affordable Housing. The motion below
was made pursuant to §16(a) of the Fair Housing Act. The motion

below was not made pursuant to any provisions of Mount Laurel

II1's remedies. Obviously, the proscription cited above prohibi-
ting appeals prior to a judgment of compliance 1is inapplicable.

The bar against interlocutory appeals in Mount Laurel 1litiga-

tion sought to prevent delay where the only available remedy
was that provided by our Supreme Court. The motion presently
before this Court seeks interlocutory review of a decision
below denying application of remedial statﬁtory provisions
to existing litigatioﬁ. This .-motion doces not seek review of
a decision concerning any of the many determinations which

are components of judgments stemming from Mount Laurel II.

The patent importance of determining applicability
of recent remedial legislation removes the outstanding bar

against piecemeal review of Mount Laurel issues. In fact,

defendants do not seek review of Mount Laurel determinations,

rather, they request review of a summary decision denying insti-
tution of an administrative remedy which was specifically de-
signed to replace present and future litigation in exclusionary

zoning matters.

10
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POINT II

THE INTERESTS OF JUSTICE WILL
BEST BE SERVED BY GRANTING
DEFENDANTS' MOTION FOR LEAVE
TO_APPEAL.

Rule 2:2-4 states that "The Appellate Division may
grant leave to appeal, in the interest of Jjustice, from an
interlocutory order of a court...if the final judgment, deci-
sion or action thereof is appealable as of right pursuant to
R.2:2-3(a)..." In the present matter, the final judgment below
will constitute a final judgment from the Superior Court trial
division, thus the denied motion to transfer may be granted
interlocutory review. The precise 1issue posed by defendants'
present motion is whether the interest of justice requires
immediate review of the Motion to Transfer denied below.

Although written when the standard for granting leave
encompassed the less. flexible "substantial gbounds of appeal"
criterion, rather than the present "interest of justice"test,

Romano v. Maglio, 41 N.J. Super. 561 (App. Div. 1956). still

provides a comprehensive guide as to when discretion properly
permits interlocutory review.

We will not grant 1leave to appeal in
order to correct minor injustices, such
as...granting or denying interrogatories
or discovery.

However, we may grant 1leave to appeal
where some grave damage or 1injustice
may be caused by the order below, such
as when the ¢trial court grants, modifies,
refuses or dissolves an injunction...

10
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We may also be induced to grant leave
where the appeal, 1if sustained, will
terminate the 1litigation and thus very
substantially conserve the time and
expense of the litigants and the courts,
as in the case where the order attacked
determines that the court or agency
below has Jurisdiction of the subject
matter or person. 41 N.J. Super. at
567, 568.

It has also be held that an interlocutory appeal is proper:

When necessary to preserve and maintain
the res or status quo pending final
judgment and prevent Iirreparable injury
or mischief.

The protection of the res 1is the very
essence of the right of review; a review
would be futile 1if the superintending
tribunal were bereft of the power ¢to
render an efficacious Jjudgment by the
destruction or impairment of the subject
matter. Zaleski v. Local 401 of United
Electrical R. & M. Wkrs., 6 N.J. 109
(1951).

The trial court in deciding the motion below was
dealing with a newly promulgated, remedial statute. 1Indeed,
the Fair Housing Act was drafted in accord with the requests
of New Jersey's Supreme Court wherein legislative action was
specifically endorsed as the preferable method of remedying
the State's housing problems. Among other purposes} the statute
seeks to accomplish three objectives: (1) to provide a reason-
able opportunity for the construction of lower income housing

throughout the State, (2) to remove disputes concerning housing

10
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from the courts, and (3) to place a moratorium on the granting
of builder's remedies not already awarded pursuant to a final
judgment. The Act sets up a comprehensive plan for the imple-

mentation of Mount Laurel's mandate. Within the framework of

the Act there exist provisions for the creation of an admin-
istrative body (The Council on Affordable Housing) which will
supervise an administrative rather than a judicial remedy for
lower income housing issues. In order that as many municipali-
ties as possible might be able to participate in the Act's pro-
cedures, a moratorium on future builder's remedies 1is found
in §28. Implementation of a moratorium allows presently litiga-
ting municipalities to move their cases to the admiaistrative
forum, thereby ending expensive, time consuming court battles.

In denying defendants' motion below, the Court was
thwarting the very essence of a novel and remedial legislative
approach to a pressing public issue. Undoubtedly, the vast
majority of prime building locations have already been involved
in suit. Denial of transfer to the Council can do nothing but
leave the Council a body with 1little to administer. In short,
the result below denies the entire statute an opportunity to
work.

In deciding whether or not leave 1is now appropriate,

the standards of Romano v. Maglio and Zaleski supra, weigh

heavily in favor of granting interlocutory review. Denial of

transfer effectively vitiated the intent of a new statute which

10
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deals with a monumental problem. Certainly, the outcome below
was not a "minor injustice." The result clearly involves issues
of vast significance to municipalities, their current residents,
and présent or prospective lower income residents. Review of
such serious and weighty issues 1is warranted at this time.

Additionally, in moving to transfer, defendant Borough
was requesting a cessation of the ongoing litigation and vaca-
tion of the previously entered interim order granting a builder's

remedy. With the passage of the Fair Housing Act, the New
Jersey Legislature created a strong public policy favoring
an administrative over a judicial forum as the place of primary
jurisdiction for deciding exclusionary zoning matters.

A further advantage may be discerned in the fact
that the 1issue of exclusionary =zoning and 1its remedies are
already complex. With the 1inevitable growth 1in complexity a
fair, equitable and uniform treatment of the issues at hand
can best be achieved through an exercise of discretion whereby
leave to appeal is granted.

When viewed 1individually, the facts giving rise to
defendant Borough of Bernardsville's request for transfer are
even more compelling than those of similarly situated municipal-
ities. Prior to the passage of the Fair Housing Act, defendant
Borough had condescended to award plaintiff a builder's remedy.
The "agreement" was a good faith acknowledgment that the State's

highest Court had endorsed such remedies and was initially
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made since 1litigation of plaintiff's right to the same would
have been futile. However, recognizing the inevitable fact
that literally hundreds of market rate units of housing would
have to be built by private developers in order to meet the
Borough's fair share, defendants embarked upon a positive,
bold and unique plan to aid those individuals formerly injured
by past exclusionary zoning. The Borough's choice was to build
municipally funded lower income housing in numbers sufficient
to meet its obligation. By municipally funding the construction,
market place forces would be bypassed and an influx of hundreds
of market rate units (which the 1local infrastructure could
not realistically support) would be avoided. Moreover, the
Borough's plan does not require private initiative; it does
not merely create a realistic opportuniuty for the construction
of lower income units. The Borough's plan assures the actual
construction of significant numbers of lower income residences.
The motion below was necessitated because of all

available tracts in the Borough, plaintiff's ranked high 1in
size and suitability. Plaintiff's parcel certainly remains
a key in the Borough's plan. In order to purchase it at a price
near to 1its assessed value, the previously agreed stipulation
awarding a builder's remedy was requested to be vacated as
per the Fair Housing Act's moratorium and provisions
of R.U4:50-1(f). With vacation of the remedy and transfer to

the Council, the Borough would have an opportunity to pay other
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than plaintiff's $2,800,000.00 asking price.

Denial of the motion below acts to preserve
plaintiff's builder's remedy, and thus, her windfall profit
expection. In so doing, the trial court has effectively removed
a key piece of property necessary to effectuate a sure response
to the 1local need for lower income housing. In essence, the
preservation of plaintiff's builder's remedy, will very proba-
bly permit construction to begin and thereby impair or destroy

the very subject of review, see Zaleski, supra, i.e., without

plaintiff's key parcel defendants' entire municipal construc-
tion proposal - the very reason for transfer - will cease to
exist. It is entirely appropriate to grant review at this time,
later review may moot the present controvery.

Beyond the aforementioned reasons, one sﬁould note
that ¢the municipality's self 1nitiated construction plan has
mooted the entire rationale for granting a builder's remedy.
In Bernardsville's case, private builders are not needed to
build lower income housing and thereby vindicate rights of
the poor. The defendants herein offer to do what even plaintiff
cannot - house the municipality's full fair share of lower

income persons.
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POINT III

THE TRIAL COURT MISINTERPRETED
THE _WORDS "MANIFEST INJUSTICE"
UNDER_SECTION 16(a) OF THE FAIR
HOUSING ACT.

Section 16(a) of the Fair Housing Act provides that:
any party to the 1litigation may file
a motion with the court to seek a trans-
fer of the case to the Council. In deter-
mining whether or not to transfer, the
court shall consider whether or not
the transfer would result in a manifest
injustice to any party to the litigation.
The Court below, arbitrarily and without reference to source,
chose to treat the aforementioned standard very loosely and
to utilize manifest injustice as but one of a 1long 1list of
factors to be considered in deciding a transfer motion
(Dal06-14ff). The Court did not advance a basis for the genesis
of criteria beyond the manifest injustice standard announced
in §16(a). Defendants' submit that the Court below misinter-
preted the standard of §l16(a) and in doing so committed harmful
error.

It is beyond contention that the Fair Housing Act
is intended to be applied retroactively. While courts of New
Jersey generally follow a rule of statutory construction that
favors prospective application of statutes, where the

Legislature has expressed an intent for retroactive application

of a statute, courts should apply the statute in effect at
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the time of decision. Gibbons v. Gibbons, 86 N.J. 515,

(1981).

that its procedures be applied retroactively. Section 3

that:

The

"The Legislature declares that the State's
preference for the resolution of exist-
ing and future disputes involving exclu-
siocnary zoning is the mediation and
review process set forth in this act
and not 1litigation, and that it 1is the
intention of this act to provide various
alternatives to the use of the builder's
remedy as a method of achieving fair
share housing."

"manifest injustice" standard 1is not

521-522

The Fair Housing Act 1is replete with unambiguous intent

states

unknown

in the law of New Jersey. In Gibbons, supra, it was held as

follows:

The

standard

However, even if a statute may be subject
to retroactive application a final

inquiry must be made. That is, will
retroactive application result in
"manifest 1injustice"™ to a party ad-

versely affected by such an application
of the statute? The essence of this
inquiry is whether the affected party
relied, to his or her prejudice, on
the law that 1s now to be changed as
a result of the retroactive application
of the statute, and whether the conse-
quences of this reliance are so deleter-
ious and irrevocable that it would be
unfair to apply the statute retrocactively.
92 N.J. at 523, 524.

is two-pronged: (1) The court should de

termine

if the affected party relied to his or her prejudice on the

law that is to be changed as a result of retroactive applica-
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tion of a new statute, and (2) the court must determine whether
the consequences of the reliance are so deleterious and irrevo-
cable that it would be unfair to grant retroactivety.

The law changed by the Fair Housing Act 1is that

body o¢of law created by Mount Laurel II in which builder's

remedies were endorsed. The plaintiff herein clearly relied
on the prior existing law. In fact, that law pre-
cipated plaintiff's actions. However, when one tests for the
second prong upon which retroactivity may cause '"manifest
injustice," it 1is absent. The consequences of plaintiff's
reliance are minor. Plaintiff has done 1little in reliance
but file a complaint, enter 1into negotiations, and defend
the motions brought pursuant to the Fair Housing Act. Plaintiff
has broken no ground nor made any proposals for actual construc-
tion. Plaintiff has merely recited her ambitions for and expec-
tation of vast profit numbering several millions of dollars.
Certainly, the consequences of transfer would not in any con-
ceivable sense be irrevocable or deleterious so as to make
transfer an unfair occurance. Were plaintiff 1in the midst
of construction subsequent to a successful compliance hearing,
transfer would be inappropriate, but as here, where plaintiff
has hardly exerted herself at all, it is beyond one's imagina-
tion that transfer could be denied due to "manifest injustice."

Perhaps the patent absence of "manifest injustice"
gave rise to the myriad of extra-statatory criteria utilized

below.
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Nevertheless, defendants submit that the Act's intent
to utilize '"manifest injustice™ as the sole disqualifier of
transfer requests can be easily discerned from a comparison
of the prior version of 8§16 with its final wording. Senate
Bill No. 2046 contained an earlier version of §16. Therein,
it was specified ¢that 1if 1lower income housing could not be
expedited and facilitated, transfer with its mediation and
review process, was not required (Da86 and Da87). The Fair

Housing Act as passed into law has the foregoing additional

standard remocved. Where an obviously additional standard utili-
zed 1n weighing motions for transfer is excised prior
to enactment of a statute, one need not ponder the question
of whether additional standards are implied or authorized
by the law. Yet, this 1is exactly what the trial court did.

Defendants, additionally submit that the burden
of establishing the existence of "manifest injustice" should
have been placed on the party asserting it. The trial court
reversed this concept requesting that the municipality demon-
strate "manifest injustice" if there is no transfer (Dall3-7
through 113-11). When one recognizes the statute's clear pre-
ference for transfer with subsequent mediation and review
and when the test of Gibbons is utilized, it is obvious that
"manifest injustice" 1is a criterion to be proved by the party
seeking to prevent application of the Act's transfer procedure

retroactively.
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Under the inverted and 1loosely applied standards
utilized below the announced policy of New Jersey's Legislature
is being perverted by the trial court responsible for hearing
housing matters. Where the plain language and intent of the
State Legislature can be tossed aside by cavalier rulings
there can be no doubt that the erroneous statutory interpreta-
tion must lead to an unjust result. Leave to appeal should
be granted; a reversal 1is warranted. R.2:10-2. Lower income
housing is now a 1legislative matter. Continued intrusion by
the Judiciary will only lead to a Constitutional confrontation.

Even when faced with a case in which the procedure
and facts are strikingly analogous to the case at bar, the

trial court disregarded the same. In Castiglioni v. Castiglioni,

192 N.J. Super. 594 (Ch. Div. 1984), a judgment was sought
to be modified pursuant to R. #4:50-1(f). Movant asserted that
the passage of the Uniformed Services Former Spouse's
Protection Act, whicﬂ modified the U.S. Supreme Court ruling

in MeCarty v. McCarty, 453 U.S. 210, 101 S.Ct. 2728, 69 L.Ed.2d

589 (1981), (which held military pensions were not subject
to equitable distribution) provided grounds for relief from
a judgment rendered pursuant to McCarty. The Court

in Castiglioni agreed that the remedial statute's paséage

gave grounds for reopening the Castiglioni judgment. Moreover,

the Court therein held that R.4:50-1 applied equally to both
a judgment rendered after a full bench trial and one negotiated

by settlement.
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The instant matter could not be more analogous.

As in Castiglioni, Bernardsville negotiated a settlement rely-

ing on case law which had come down from the highest court

able to hear the matter. Again as in Castiglioni a remedial

statute was passed which modified parts of the outstanding

case law. Unlike the result in Castiglioni, the Court below

did not grant relief from the partial settlement. The obvious
identical circumstances were disregarded by the trial court.
Defendants respectfully submit that the result below was the
product of an arbitrary ruling which ignored existing precedent
as it rewrote the plain words of the Legislature's statute,
Finally, it must be emphasized that the trial court

distorted the Mount Laurel doctrine by giving too much def-

erence to plaintiff's builder's remedy. Mount Laurel was never

intended to benefit a developer at the expense of a municipal-
ity's ability to produce lower income housing. A builder's
remedy cannot be evaiuated without considering the ultimate
impact on lower income households. Developers have no rights
outside of this context. For the trial court to have concluded
that plaintiff had somehow acquired vested rights with a

builder's remedy in view of defendants' compliance package

is simply contrary to Mount Laurel principles. The Fair Housing
Act must be given an opportunity to work. Given such circum-

stances principles of estoppel do not apply. State Dept. of

Environ. Protect. v. Ventron Corp., 94 N.J. 473 (1983).
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CONCLUSION
The motion now before Your Honors seeks immediate
review of a denied application which requested transfer of
the present litigation to a newly created administrative body.

Interlocutory review 1is not prohibited as per Mount Laurel

IT Simply because the decision appealed concerns a
new legislative remedy rather than an existing judicial remedy.
The decision below is worthy of interlocutory review
because it involves the implementation of a newly promulgated
statute. The statute impacts wupon virtually every resident
within New Jersey, thus its application or 1lack thereof is
of State -wide importance. The 1issue presented also involves
an area vital to the life of every human being - housing and
it's scarcity.Where a 1lower court has failed to carry forth
the manifest intent of a statute which deals with a vital
State -wide 1issue, immediate review should  be forthcoming,
as a complex problém such as housing necessarily requires
early review and uniform treatment.

Above all else, the unique facts giving rise to
the instant controversy, weigh heavily in favor of granting
leave. Should review await final judgment the very subject
matter central to this motion may be irrevocably changed.
Should plaintiff's builder's remedy remain and transfer be
denied, a ¢truly innovative and courageous plan advanced by

defendant Borough would be jeopardized. The Court below based

- 19 -
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its denial to tfﬁnsfer on the delay which it perceived would
result from transfer, and the concomitant delay in realization
of lower income housing (Dalll-3). The irony of the trial
court's ‘decision lies in the fact that the plaintiff left
to her own ends will provide 15 lower income units. Defendants,
provided with the opportunity granted in the Fair Housing
Act, will build nearly 200 lower income units.

The decision below preserves plaintiff's builder's
remedy as if it were a means to an end. The true goal of Mount
Laurel II, building lower income housing, will best be served
by granting transfer with its moratorium on the builder's
remedy. Only with transfer will significant amounts of lower
income housing be assured.

Respectfully submitted,

Y

“~ /
Sl R
, ‘ R s
Sy [V - .

DATED: November 1, 1985 J. ACBERT MASTRO
Attorney for Defendants
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GREENBAUM, GREENBAUM, ROWE & SMITH
COUNSELLORS AT LAW

D GATEWAY ONE B ENGELHARD BUILDING
SUITE 500 P. ©. BOX 5600
NEWARK, N. J. 07102 WOODSRIDGE. N. J. 07095
1201) 623-5600 . 1201) 549.5600
ATTORNEYS FOR ATTORNEYS FOR Plaintiff
Plaintiff

SUPERIOR COURT
HELEN MOTZENEECKER OF NEW JERSEY

LAW DIVISION

SOMERSET CQOUNTY

vs Docket No. L-37125-83

Defendant -

CIVIL ACTION
MAYOR AND COUNCIL OF THE BOROUGH OF

BERNARDSVILLE AND THE BOROUGH OF

BERNARDSVILLE. COMPLAINT IN LIEU
OF PREROGATIVE WRIT
(PURSUANT TO MOUNT
LAUREL - I1)

Plainﬁiff‘, Helen Motzenbecker, with offices at 281 Main Street,
Millburn, New Jersey, by way of Complzint against the defendants, seys:
FIRST COUNT
1. Plaintiff is the owner of certain real property ("the
property") cozprising approximately 8.1 acres, located in the Borough of

Bernardsville (hereafter the "Borough" or "Sernardsville"), in the County
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of.Somerset and Spate of New Jersey, which property is identified as Lot
27 in Block 125 on the official Tax Map of the Borough.

2. -The property is located on the west side of North Finley
Avenue, to the southeast of Route 202. It is bounded by a stream or the
south, North Fiﬁley Avenue on the east, a Conrail right-of-way on the
west, and the rear of commercial properties on Route 202, to the north.

3. Immediately to the north of the property are three (3)
single-family homes, which abut thé commercial area, containing a variety
of retail and commercial establishments. Immediately to the south,
beyond the stream, is a tract of land being used as a storage area for
construction equipment and vehicular parking.

4. The property lies within an R-3 residential district,
permitting only two single-family residential dwellings per acre (20,000
square foot minimum lot size).

o 5. The property isilocated within walking distance of shopping
and other coamercial establishments. It is well served by North Finley
Avenue, a major County arterial roadway, and is in close proximity to
public transportation (bus service) on Route 202.

6. The property is not presently serviced by sanitary sewers,
although trunk lines providing access to 2 municipzl sanitary sewer
system with substantial available capacity to handle additional
development, are located in close proximity thereto. Public water is
readily available.

7. The current master plan of the Borough of Bernardsville
shows the property to have no develcpment constraints, with a reccumended

developzment density of up to eight (8) units per acre.
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8. The defendant Borough, a municipal corporation of the State
of New Jersey, has exercised the authority delegated to it pursuant to
enabling legislation (N.J.S.A. 40:55D-62; hereafter "the Manicipal Land
Usé Law"), and has adopted zoning and land use regulations regulating the
nature, extent and costs of development of lands wiﬁhin the Borough.

9. The zoning ordinance of the Borough contains seven (7)
separate residential zones (R-1, R-1A, R-2, R-3, R-ﬁ, R-5 and R-8), five
of whiqh permit only single family detachéd dwellings (R-1 ihrough R4)
on excessively.iarge lots ranging from minimums of 11,250 square feet
per dwelling unit to 5 acres per dwelling unit. None of the residentizal
zones provides any realistic opportunity for the construction of any low
or moderate income housing or least cost nousing.

107 The zoning districts peramitting attached residential
dwellings (R-5 and R-8) are "phantom zones" in that they contzin no
availaﬁle land upon which any housing, much less attached low and
moderate, or least cost housing, could be constructed.

11. The R-5 zone, purperting to permit attached housing, but at
a density of only féﬁr ﬁu) units per acre, comprises less than 1.5% of
the Borough's land (approximately 120 acres). This land has already been
fully developed, or has already been approved for development of upper
income residential dwellings.

12. The R-8 zone comprises less than 1/10 of 1% of the
Borough's land (approximately 9 zcres). This land has been totally deve-
loped as well.

13. The intent of the Borough to prohibit lower cost housing is

especially evident from the development begulanions applicable to the R-8

-3
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zone, in that attached housing is a2 permitted use, but only if btuilt in
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accordance with a vast array of cost-generzting requirements, rany of
which have been expresSly proscribed by constitutional mendate, and are
.presumptively and facially unconstitutional and unlawful. Such expressly
proscribed provisions include but are not limited to restrictions on the

number of bedrooms per cdwelling unit, restrictions on the rnumber of

bedrooms that are permitted per acre, and restrictions requiring that
every attzached housing project contain not less than 50% one bedrocm
units. -

iLR In addition, the Borough's regulations prohibit mobile

hones from being constructed or located anywhere within the boundaries of
the Borough, despite the existence of czny suitable and available sites
with significant acreage. .

' 15. The regulations adopted by the Borough are not reascnably

necessary for public protection of a vital interest or the public hezlth,

safety or general welfare, but rather, are harsh and oppressive, and are

artificial constraints which are intended to, and have the effect of,

raising the unit rentais and unit sazles costs of potential residential

dwellings'to levels beyond the reach of the low znd moderate income popu-

lation of the Borough and of the region. 2t
16. As the direct and proximzte and intended result of the

policies efféctuated through the Borough's zoning ordinance, building,

caauw. Gazevasun || SP@ce and other development regulations, Bernardsville has affirmatively

ASwy & Serrw
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excluded 2ll low and moderate income families and larger families fronm
renting and/or owning residentiezl units anywhere within the Borough of

Bernardsville. 3 . '
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17. The Borough has, by its system of land use regulztions,
violated its presumptive obligation to plan for and provide, by its land
use regulations, a realistic opportunity for an zpproprizte veriety and
choice of housing within its municipzl boundaries, including affordable
housing for low and moderate income pe}sons.

18, The development regulations as aforesaid are intended to,
and have had the effect of, precluding any rezlistic opportunity for the
construction of low and moderate income housing anywhere within the boun-
daries of the Borough.

19. The development regulations as aforesaid also preclude the
oppertunity for the construction of least cost hecusing anywhere within
the boundaries of the Borough.

20. The zoning ordinance and'development regulations of the
Borougn of RBernardsville are presumptively and facially invalid, ultra
X;ggg; énd contrary to the substantive due process and equal protection
guarantees inherent in Article I, Section 1 of the New Jersey
Constitution, and are contrary to N.J.S.A. 40:55D-62, due to the failure
of the Borough of Bernardsville through its reguiations, to provide for 2
bzlanced cozmunity, and to promote the general welfare.

WHEREFORE, plaintiff demands judgment against the defendants:

(a) Declaring the entire zoning ordinance of the Borough
of Bernzrdsville to be mull and void and of no effect, generally and as
to the plaintiff's lands, specifically; |

‘(b) Enjoining the Berough of Bernardsville to cease and

desist in enforcing its entire 2zoning ordinance;
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(c) Appointing a special master to negotiate, mediate, and
assistfin deve;oping constitutionzl zoning and land use regulations in
the Borough generally and on plaintiff's property, specifically, with
particular emphasis upon meeting the béusing needs of low and moderzte
income persons;

(d) Directing the municipality either to extend sewer
lines to the site, or to adopt an ordinance to construct a sewer line to
the property as a "special improvement", with benefiting properties to be
assessed pursuaﬁt to applicable law;

(e) Formulating 2 "builder's remedy", directing the
Borough to re-zone plaintiff's property to pszrmit 20 units per acre
or such other average gross density, consistent with principles of sound
planning, sufficient to provide z rezsonable return to the plaintiff and
to assure feasibility of construction of a substantial amount of low and
moderate income housing;

(f) In the alternative, if it is determined that the Mount
Lzurel obligation cannot otherwise be satisfied, then directing the court
appointed'haster to ;ssist in developing zoning and land use regulations
which provide a realistic opportunity for the construction of least cost
housing in the Borough generallv, and on blaintiff‘s property,
specifically;

(g) For such other relief as the Court shall deem just.and
proper under the circumstances;

‘(h) For attorneys' fees and costs of suit.

6A
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SECOND QOUNT

1. Plaintiff repeats the allegations of the First Count, as
though more full§ set forth herein.

2. The New Jersey State Development Guidg Plan has designated
substantial portions of the Borough of Bernardsville, including
plaintiff's property, specifically, as "growth areas".

3. The existence of a municipal obligation to provide a
realistic opportunity for a fair share of the region's present and
prospeciive low ahd moderate income housing need extends to every munici-
pality, any portion of which is designated by the State Development Guide
Plan as a "growth arez".

N, The defendant Borough, being located within a "growth
area", has, by its land use reguletions, failed to sctisfy its constitu-
tionzl 9plig§tions to promote the general welfare of &ll categories of
people‘within the municipality and the region, and to provide its fzir
§hare of the region's present znd prospective need for low and moderate
income housing.

5. The zoning and other development regulations of the

defendant, Borough of Bernardsville, are violative of its Mount Lzurel

obligations, and are contrary to the substantive due process and equsl
protection guaréntees inherent in Article I, Section 1 of the New Jersey
Constitutiocn.
WHEREFORE, plaintiff demands judgment against the defendants:
(a) Declaring the entire zoning ordinance of the Borough

of Bernardsville to be null and void and of no effect, generally and as

. to the plaintiff's lands, spetifically;

TA
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(b) Enjoining the Borough of Bernardsville to cease and
desist in enforcing its entire zoning ordinance;

(e) Appoinping a specizl master to negotiate, mediate, and
assist the municipal officials in developing constitutional zoning and
land use regulations, in the Borough génerally and on plaintiff's pro-
perty, specifically, with particular ezphasis upon meeting the housing
needs of low and moderate income persons;

(d) Directing the municipality either to extend sewer
lines io the site, or to adopt an ordinance to construct a sewer line to
the property as a "special improvement", with benefiting properties to be
assessed pursuant to zspplicable law;

(e) Formulating a "builder's remedy™ directing the Borough
to re-2one plaintiff's property to perﬁit 20 units per acre or such other
average gross density consistent with principles of sound planning, suf-
ficieﬁt.to provide a reasonable return to the plaintiff and to assure
feasibility of construction of a substantizl amount of low and moderate
income housing;

(f) 1In the alternative, if it is determined that the Mount
Laurel obligation cannot otherwise be satisfied, then directing the court
appointed r=ster to assist in developing zoning and land use rezulations
which provide ; realistic oppertunity for the construction of least cost
housing in the Borough generzlly, and on plaintiff's property,
specifically;

_(g) For Such other relief as the Court shall deex just and
proper under the circumstances;

(h) For attorneys' fees and costs of suit.

-8~
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THIRD COUNT

1. Plaintiff repeats the allegations of the First and Second
Counts as tnough more fully set forth herein.

2. The Constitution of thevs;ate of New Jersey requires every
manicipality to-provide by its lznd use regulations, a realistic oppor-
tunity for decent housing for its indigenous poor.

3. The defendant, Borough of Eernardsville, through its zoning
ordinance and land use regulations, has failed to provide a realistic
opportuﬁity for decent housing for its indigenocus poor.

4, The zoning and other development regulations of the

defendant, Borough of Bernardsville, are violative of its Mount Laurel

obligations, and contrary to the substantive due process and equzl
protection guarantees inherent in Article I, Section 1 of the New Jersey
Constitution;

WHEREFORE, plaintiff dezands judgmsnt zgainst the defencants:

(a) Declaring the entire zoning ordinance of the Borough
of Bernardsville to be null and void and of no effect, generally and as
to the plaintiff's lénds, specifically;

(b) Enjoining the Borough of Bernardsville to cease and
desist in enforping its entire zoning ordinance;

(c) Appointing a2 special master to negotizte, mediate, and
assist in developing constitutional zoning and land use regulaticns, in
the Borough generally and on plaintiff's property, specifically, with
particular exphasis upon meeting the housing needs of low and moderate

income persons;

9A
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(d). Directing the municipality either to extend sewer
lines to the site, or to adopt an ordinance to constructAa sewer line to
the property as a "special improvement”, with benefiting propertles to be
assessed pursuant to applicable law;

(e) Formulating a "builder's remedy" directing the Borough
to re-zone plaintiff's property to permit 20 units per acre or such other
average gross density, consistent with prineciples of sound planning, suf-
ficient to provide a reasonable return to the plaintiff and to assure
feasibility of»csnstruction of a substantizl amount of low and moderate
income housing;

(f) In the alternative, if it is determined that the Mount

Lzurel obligation cannot otherwise be satisfied, then directing the court

appointed mester to assist in developing zoning and land use regulations
which ppovi&e a realistic opportunity for the construction of least cost
housisg in the Borough generélly, and on plaintiff's property,
specifically;

(g) For such other relief as the Court shall deem just and
proper under the circumstances;

(h) For attorneys' fees and costs of suit.

GREENBAUM, BAUM, ROWE & SMITH
Attorneys £ amtifr

Helen@zén cker

/ prert S, Greenbaum

DATED: June /0 , 1983
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J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 766-2720

ATTORNEY FOR

Defendants

Plaintiff

HELEN MOTZENBECKER

va.

Defendant

MAYOR AND COUNCIL OF THE
OF BERNARDSVILLE AND THE BOROUGH

OF BERNARDSVILLE

BOROUGH

SUPERIOR COURT OF 10
NEW JERSEY

LAW DIVISION

SOMERSET COUNTY

Docket No. 1,-37125-83

CIVIL ACTION
ANSWER

Defendants, Mayor and Council of the Borough of

Bernardsville and the Borough of Bernardsville, a political '

subdivision of the State of New Jersey with its principal office

at 166 Mine Brook Road, Borough of Bernardsville, County of

Somerset, State of New Jersey and its Governing Body, in answer

to the complaint, say:

ANSWER TO FIRST COUNT

1. Defendants admit the allegations of paragraph 1.

11A




2. Defendants are without knowledge or informaﬁion
sufficient to form'a belief as to the truth of the allegations
of paragraphs 2 and 3.

3. Dpefendants admit the allegations of paragraph 4.

4. Defandants are without knowledge or information
sufficient to form a belief as to the truth of the allaegations
of paragraphs 5, 6, and 7.

5. Defendants admit the allegations of paragraéh 8.

6. In response to the allegations of paragraph 9,
defendants make raeference to The Borough of Bernardsville Devel-
opment Regulations Ordinance (1979) for the precise languaga
therein, meaning and intent thereof. |

7. Defendants deny the allegatiéns of paragraphs 10,
11, 12, and 13.

8. 1In response to the allegations of paragraph 14,
daefendants make rgference to The Borough ofABernardsville Devel-
opment Regulations Ordinance (1979) for the precise laﬂguagd
therein, meaning and intent thereof; defendants deny that there
are many suitable and available sites for mobile homes with
significant acreage.

9. Defendants deny the allegations of paragraphs 15

through 20.

12A
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ANSWER TO SECOND COUNT

l.- Defendants repeat their answers to each and every
paragraph of the First Count and incorporate them in this Count.

2. In response to the allegations of paragraph 2,
defendants make reference to the New Jersey State Development
Guide Plan for the precise language therein, meaning and intent
thereof.

3. 1In response to the allegations of paragraph 3,

defendants make reference to the decision of what is commonly

known as Mount Laurel II for the precise language therein,

meaning and intent thereof.
4. Defendants deny the allegations of paragraphs 4

and 5.

ANSWER TO THIRD COUNT

1. Deféndants repeat their answers to each and every
paragraph of the previous Counts and incorporate them in this
Count.

2. In response to the éllegations of paragraph 2,
defendants make reference to the Constitution of the State of
New Jersey for the precise lgnguage therein, meaning and intent

thereof.

13A
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3. Defendants deny the allegations of paragraphs 3

and 4.

S FIRST SEPARATE DEFENSE

ﬁ . Plaintiff has failed to exhaust her administrative remedias.

SECOND SEPARATE DEFENSE

+ Plaintiff has failed to join the Planning Board of the

Borough of Bernardsville whose interests may be affected by the

within action.

THIRD SEPARATE DEFENSE

The Court is without jurisdiction to ;ngage in the following}
(a) participate in rezoning land within the Borough of
Bernardsville, (b) formulate a "builder's remedy”, (c) imposé
a "fair share" obligation on defendants to provide for lower
cost housing, all of which functions are legislative and exeéu—

tive in nature within the scope of those branches of government

under Article III of the Constitution of the State of New Jersaey

(1947) .

14A
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FOURTH SEPARATE DEFENSE

The Couft is without jurisdiction to direct defendant
Boroughfto construct a sewer line to plaintiff's property as a
local improvement since such would deprive its residents of
property rights in violation of Article I, Sec. I of the New
Jersey Constitution (1947) and Due Process and Equal Protection
Clauses of the Fourteenth Amendment of the United Statas -

Constitution.

FIFTH SEPARATE DEFENSE

Defendants have fully satisfied their Mount Laurel

obligations.

WHEREFORE, defendants demand judgment dismissing the

complaint.

Dated: July 8, 1983

ALBERT MASTRO, Attorney for
Defendants

CERTIFICATION

I hereby certify that the within pleading was served

within the time period provided by rule 4:6.

. ALBERT MASTRO, Attorney for
Defandants

Dated: July 8, 1983

~5—
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FILED

J. ALBERT MASTRO JUL €7 158

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
izai) 7ee-2720

ATTORNEY FOR

Defendants SUPERIOR COURT OF

Plaintiff NEW JERSEY
LAW DIVISION
SGMERSET COUNTY

HELEN MOTZENBECKER

vs. Docket No.1-37125-83

Defendant
MAYOR AND COUNCIL OF THE BOROUGH CIVIL ACTION
OF BERNARDSVILLE AND THE BOROUGH AMENDMENT TO ANSWER

OF BERNARDSVILLE

Defendants, Mayor and Council of the Borough of
Bernardsville and the Borough of Bernardsville, a political '
subdivision of the State of New Jersey with its principal office
at 166 Mine Brook Ro;d, Borough of Bernardsville, cgunty of
Somersat, State of New Jersey and its Governing 3ody, amend

their answer by adding thereto the following separate defenses:

16A




SIXTH SEPARATE DEFENSE

The remedial approach in Mount Laurel II dsprives defend-

ants as fiduciaries and holders of the public trust and their
residents of property rights contrary to Article I, Sec. I

of the New Jaersey Constitution (1947), Due Process of Law and
Equal Protection of the Laws under the Fourteenth Amendmenf

of the United States Constitution.

SEVENTH SEPARATE DEFENSE

The remedial approach in Mount Laurel II encroachrs upon
powers that are administrative and legislative in nature
contrary to Article III of the CDnstitution.of the state of New
Jersey (1947), and deprives defendants as fiduciaries and holders
of the public trust and their residents of their right to peti-
tion for redress of grievances contrary to Afticle I, Sec. 18

of the Constitution of the State of New Jersey (1947).

EIGHTH SEPARATE DEFENSE

The utilization of density bonuses, mandatory set-asides,
"builder's remedy", economic incentives within zoning ordinances,

extension of sewer lines and active participation by the judic-

17A

20



iary in the municipal zoning process (or appointing a special

master to do so) as articulated in Mount Laurel II and incorp-

orated in the complaint deprive defendants as fiduciaries and
holders of the public trust and their residents of Due Process
of Law and Equal Protection of the Laws under the Fourteenth

Amendment of the United States Constitution.

WHEREFORE, defendants demand judgment dismissing the

complaint.
%Kuﬁ/ : E/L.«.ﬂ"’o" LO

Dated: July 22, 1983

J. ALBERT MASTRO, Attorney for
Defendants .

CERT1FICATION

I hereby certify that the within pleading was sarved

within the time period provided by Rule 4:9-1.

SO . Al 1?,‘ R
’;, :,./(:l.f‘:""'f- ."1’ ",./: PR k’c)
/ L4
J. ALBERT MASTRO, Attorney for
Defendants

Dated: July 22, 1983

18A
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filed

EXCERPT FROM ABELES REPORT DATED NOVEMBER 1983 | 11/17/83

ccecific project. It should be noted that the production cos:
of the raw land may vary significantly from the present markez:
value of that land. As illus;rated in the following analysis,
the determination of the production costs of the raw land plays
a vital role in establishing the rate of return from a conven-
tional development under present zoning as well as from a Mt.

Laurel-type development.

The subject property, which consists of land and two improved
residential structures, was purchased in 1970 for $180,000. 1In
order to convert this figure into 1983 dollars, a capitalization
rate of 9% is used for the l3-year period 1970 to 1983. This
raw' land cost of §552,000. It is
further assumed that real estate taxes paid on the tract over

translates into a present

the l3-year period are equal to $3,500 per year in current dol-
lars, or approximately $45,500, and that the income derived from
the rental of two existing dwellings is egual to all other ex-
penses associated with the land, such as insurance and mainten-
ance. This results in a current cost of $597,500. However,
since the subject site was improved with two residential struc-
tures at the time of purchase, the present value of these prop-
erties must therefore be deducted from the current raw land

cost. The estimated present value of the two residences, includ-
ing the land on whichﬂeach is located, is estimated by the owner
to be $210,000. Thus, the current production cost of the remain-
ing raw land (approximately 7 acres) is established at $387,500.
Although the production cost of the raw land is established at
$387,500, the actual fair market value of the 7+ acres may rance
from a low of $750,000 to a potential high of over $1 million.
For example, for modera;e density copventional multi-family use,
the land could ﬁrobably generate $750,000 or more. Assuming the
site could support an approximately 100,000 square foot office
development, the land value could approximate $1.5 million. 1In
order for the Mt. Laurel development to be viable, however, it

19A
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ABELES REPORT CONTINUED

CEAPTER 1

THE ECONOMIC RETURN FROM THE MOTZENBECKER PARCEL UNDZIR PREISENT
SERNARDSVILLE ZONING REGULATIONS

An important concept in the Mount Laurel II decision is that a de-
veloper is entitled to a "reasonable economic return" from land
and buildings when the project includes a minimum of 20% of afford-
able units. It appears to be appropriate to use as a measure of
"reasonable economic return", the normal relationship between a
traditional investment in land and buildings for a conventional
project, and the profit that may be gained from that development
effort. In a Mount Laurel-type development, in addition to the
reasonable return that would be generated from the conventional
units, the costs of "underwriting"” or "subsidising” the affordable
units must also be incorporated into the calculation. Thus, the
sale price or rental of the conventional units must include the
total development cost of the conventional units, the amount re-
cuired to subsidize the affordable units, plus a reasonable econ-
cmic return on the conventiocnal units. '

The purpose of this segtion is to determine the rate of return that
the owner of the Motzenbecker property could anticipate if the par-
cel were developed under a traditional development scenario (i.e.
containing 100% conventional or market price units). For the pur-
poses of analysis, the current zoning designation of the property
by the Borough of Bernardsville is assumed to provide the basis

for what can be developed on the property.

A. CURRENT COST OF THE TRACT
Before calculating the potential return from the development of
the tract, the current production costs of the "raw" land must
be derived. The concept of production cost may be defined as
the actual cost of the land to the developer for use in a

-2- 20A
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ABELES REPORT CONTINUED

BREAK-EVEN RENTS OR SALE PRICE FOR CONVENTIONAL UNITS

In Tables 37-¢5 the total subsicdies recuired to make ezch of
the project scenarios possible were determined. 1In a Mount
Laurel-type development, the source of the subsidies, after
all assistance has been provided by the subject municipality
(by reiaxing cost-generating restrictions and exactions, and
providing a tax abatement such as a PILOT) has to be generated
from within the project, i.e. by the sale price or rents of
the conventional units. Thus, the total subsidy of each pro-
ject has to be added to the cost of production of each of the
conventional units. If that total amount of rent or sales

. price is egual to or below the anticipated market price of the
conventional units, then the project can internally subsicdize
the affordable units and is possible,

These "break-even" sales prices and rents are calculated below.

-32- 2314



ABELES REPORT CONTINUED

FTEASIBILITY OF THE NINZ SCENARIOS

A summary of the break-even prices for the conventicnal housing
in the nine scenarios are shown compared to the owners' antici-
pated market price for the units in Table 49. The latter rep-
resent the maximum that the owner anticipates obtaining from
the conventional units. Thus, where the break-even prices are
egual to or less than the market prices, that scenario would be
possible.

Table 49 indicates that in four of the nine scenarios the owner's
anticipated market price is egual to or greater than the break-
even costs. This indicates that in four of the nine scenarios
the production of the affordable housing is possible. However,
in order for a scenario to be considered worthwhile doing, i.e.
feasible, the market price of the conventional units would have
to be somewhat higher than the break-even costs. One must re-
member that if the sales price of the conventional units is

only equal to the break-even cost, the developer will only be
getting a rate of return equal to that if he or she chose to do

2 conventional project (i.e. 11l single-family dwelling units).
Thus, there would be no incentive to do the Mount Laurel-type
project. The developer would not invest more capital or assume
the far greater risks associated with a Mount Laurel-type de-
velopment for the same rate of return. Only where there is a
greater return would such risks be considered worthwhile. Thus, 5
in order for the developer to consider a Mount Laurel develop-

ment feasible, the anticipated market price should be somewhat
greater than the break-even price.

The. sales.scenarios including affordable family units (8 and 9)
do not work at any density. A sales project involving afford-
able elderly units begins to become feasible ‘only at a density
of above 10-12 units per acre (scenarios 2 and 3) while the
rental projects require higher densities to become feasible -
at 16 units per acre it is possible, but not feasible, while at

-56- 22a



ABELES REPORT CONTINUED

TABLE 49

FERSIBILITY OF THE NINE SCENARIOS

Scenario No. &
Descrirption

Sales with elderly
affordable - Density
of 6-8 Units/Acre

Sales with elderly
affordable - Density
of 10-12 Units/Acre

Sales with elderly
affordable - Density
of 14-16 Units/icre

Rentzl with elderly
affordable - Density
of 12 Units/Acre

Rental with elderly
affordable - Density_
of 14 Units/Acre

Rental with elderly
zafforcable - Density
of 16 Units/Acre

Rental with elderly
affordable - Density
of 20 Units/Acre

’

Sales with family
affordable - Density
of 6~8 Units/Acre

Sales with family
affordable - Density
of 10512 Units/Acre

Conventional Owner's
Unit Size Break~Even Anticipated Fezsi-
and Type Sale or Rent Market Price bilitv
1,500 S.F. $ 138,500 $ 127,500 No
3 Bedroom (sales price) ($85/S.F.)
Townhouse
1,200 s.F.  § 83,500 $ 96,000 Yes
2-3 Bedroom (sales price) ($80/S.F.)
Townhouse 1
1,000 s.F. $ 75,000 $ 75,000 Yes
2 Bedroom (sales price) ($75/S.F.)
Townhouse
1,200 S.F. $ 1,070 $ 950 No
3 Bedroom (monthly rent) ($0.95/S.F.)
Apartment
1,100 S.F. S 990 S 900 No
2 Bedroom (monthly rent) ($0.90/S.F.)
Apartment
1,000 s.F. S 850 - S 850 Yes
:2 Bedroom (monthly rent) ($0.85/S.F.)
Apartment
1,000 s.F. $ 830 8 850 Yes
. 2 Bedroom (monthly rent) ($0.85/S.F.) 26
Apartment
1,500 S.F. S 143,000 s 127,500 No
3 Bedroom (sales price) ($85/S.F.)
Townhouse
1,200 S.F. $ 99,000 $ 96,000 No
2- 3 Bedroom (sales price) ($80/S.F.)
Townhouse
-57-
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ABELES REPORT CONTINUED

20 units per acre it becomes feasible. From a planning point
of view, due to the small size and location of the parcel (8
acres), it would probably be preferable to keep the density at
16 units per acre or under. With such a constraint in ming,
the most preferable project would be a sales project with a
density of between 10-12 and 14-16 units per acre.

20
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COSERPENTELS:, s

A |
J. ALBERT MASTRO
7 MORRISTOWN RQOQAD
BERNARDSVILLE, N. J. 07924
{201) 7e¢s-2720
arrorney ror Defendant
— SUPERIOR COURT OF
Plaintiff NEW JERSEY
HELEN MOTZE!BECKER, , LAW DIVISION
SOMERSET COUNTY
o Docket No. L-37125-83
Defendant
MAYOR AND COUNCIL OF THE BOROUGH CIVIL ACTION
OF 3ERNARDSVILLE AND THE BOROUGH (Mt. Laurell 1)
BERNARDSVILLE, STIPULATION OF PARTIAL

SETTLEMENT

This matter having been opened to the Court on the application of
the parties nereto (J. Albert Mastro, Esq., appearing on behalf of the defendants.
Mmayor and Council of the Borough of Bernarasville und the Borough of Berrardsville,
and Douglas K. Wolfson, Esq., appearing on behalf of the plaintiff, Heten
Motzenbecker), and it apppearing that the parties hereto have reached agreement
regarding certain aspects of this matter, and it appearing that the parties have
consented to the within stipulation of settlernent. they do nereby stipulate and

agree, subject to the approval of the Court, as follows:

25A




l. In accordance with the holding of Mt. Laurel I, the parties hereto

agree that the plaintiff, Helen Motzenbecker, be and is hereby awarded a builder's
remedy which will permit her to develop the property specified 1n the Complaint
in @ manner to be approved by the Court to include a substantial percentage of
low and moderate income housing free from the constraints of the present zoning
ordinance and zoning maps.

2. George M. Raymond is hereby appointed special master to assist
the parties and the Court in formulating, planning, designing and negotiating a partic-
ular builder's remedy that is both appropriate and feasible for the property in ques-
tion; or, if the parties are unable to reach an agreement in this regard, to make
recommendations to the Court and to offer testimony relative to such builder's
remedy, in the context of a trial imited to resolving the issue of the precise builder's
remedy to be awarded plaintiff in this action. The special master shall commence
his duties at such time as the parties request his participation or the Court on
its own motion so determines.

3. The award of a builder's remedy to plaintutf in this action does

not constitute an admission of non-compliance with the requirements of Mt. Laurel Il

for the purposes of any other Mt. Laurel litigation now pending, or hereinafter
filed against the Borough of Bernardsville and s, for the purposes of any other
such litigation, without prejudice to the Borough of Bernardsviile.

4. The award of the builder's remedy to the plainuff, Helen
Motzenbecker, and its implementation in this case does not constitute an "order

of comphiance" as described in Mt. Laurel Il, and does not atford the defendant,

Borough of Bernardsville, any repose from other Mt. Laurel litigation which may

be now pending, or hereinafter filed against it, unless defendant elects to modify

-2 -
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its development regulations ordinance which the Court determines fulfills 1ts

‘Mt. Laurel obligations.

5. The parties will hereafter meet and determine the parameters
within which the special master shall act in formulating and recommending a builder's
remedy for the property in question.

6. The special master will complete his task of assisting the parties
and the Court in formulating and negotiating a feasible and appropriate builder's
remedy for the property in question within a time period to be established and
approved by the Court.

7. Compensation of the special master shall be the joint responsibility
of the plaintuiff and the defendant, each party being required to pay one-half of
the fees charged by the master for his assistance in formulating, planning, designing,
and negotiating a feasible and appropriate butlder's remedy for the property in
question. To the extent that the spectal master is requested by etther party to
perform any studies or activities other than those contemplated in connection with
the formulation and implementation of a builder's remedy, such as revisions to
the zoning ordinance of the Borough of Bernardsville, calculations of the regional
need for low and moderate income housing, or calculation of a fair share allocation
of low and moderate income housing, compensation for’ such additional activities
shall be the sole responsibility of the party making such request in writing.

8. After the special master has fulfilled his responsibtlities and has
made his recommedations to the parties and to the Court, a case management
conference will be scheduled by the Court. [f no agreement regarding the builder's

remedy has been reached, a pretrial and trial date will be assigned by the Court

27A




and the matter will proceed to trial on the issue of the builder's remedy only, and

not as to the compliance with Mt. Laucel Il.

- / ('/éf‘/ Kt\
DATED: January-b/, 1984

J., ER MP(.STRO, ESQ.

A(ttorney for Defendants,

Mayor and Council of the Borough of
Bernardsville and the Borough of Bernardsville

GREENBAUM, GREENBAUM, ROWE,
SMITH, BERGSTEIN, YOHALEM & BRLCK
Attorneys for Plaintiff,

Helen Motzenbecker

DATED: February 6 , 1984 By: WA?»Q/(. L%

The within Supulation of Partial Settlement is hereby approved.

i fuiist

i 2] [5¢ f‘GENE D RPENTELLI, J5.C.
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Filed 11/20/84

J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 7ee-2720

ATTORNEY romr Defendants

. SUPERIOR COURT
Plaintiff OF NEW JERSEY
HELEN MOTZENBECKER, LAW DIVISION

SOMERSET COUNTY/
OCEAN COUNTY

va. Dockset No. L-37125-83

Defendant

MAYOR AND COUNCIL OF THE BORQUGH OF . CIVIL ACTION
BERNARDSVILLE AND THE BOROUGH OF

BERNARDSVILLE INTERIM ORDER

This matter having come before the Court on the joint application
of the parties for the entry of a Consent Judgment, and the parties having earlier
entered into a stipulation of partial settlement dated and filed in this cause
on February 9, 1984, and the parties having consulted with the Spec.'ml Muaster,
George M. Raymond, who was appointed by this Court, and with his aid having
reached agreement on the nature of the builder's remedy 10 be incorporated
in this Judgment entered by consent of the parties, and it appearing to the Court

that there is good cause for the entry of this Judgment,

29A

20



IT IS on this.—y 74 day of :‘Zﬂélu e | 198,

ORDERED AND ADJUDGED:

I.  That notwithstanding any land use or zoﬁing regulation to the
contrary, plaintiff, Helen Motzenbecker, be and is hereby granted a builder's
remedy by which she may lawfully develop the lands and premises described
in the Complaint, consisting ot 8.454 acres in the Borough of Bernardsville, County
ol Somerset, State of New Jersey, shown as Biock No. 125, Lot 27, on the otficial
tax map of the Borough, for multi-family purposes and in a manner consistent
with the terms and conditions of this Judgment. All references in this Order
to plaintiff or to Helen Motzenbecker shall be deemed to include her grantces,
heirs or assigns.

2. The builder's remedy awarded to plaintiff by this Judgment

is the right to build multi-family housing units on the property at a density of

nine (9) units per acre (76 units). Twenty (20%) percent of the units to be con-
structed (15 units) will be affordable to lower income households, with priority
to be given to qualifying semor citizens. Plainutf will provide all units on a
"tor -sale" rather than a"'for sental” basis.

3. Of the tifteen (15) units that will be affordable to lower income
households, eight (8) units will be affordable to moderate income households
and seven (7) units will be affordable to low income households.

4. Plainuff shall submit a development application incorporating
her builder's remedy to the Planning Board of the Borough of Bernardsville for
its input and review. This process, however, may not be utilized by the Planning
Board to delay or hinder the project or to reduce the proposed number of dwelling
units, or otherwise to prevent plaintiff from developing its muiti-family develop-

ment ot densitics of nine (9) units per acre. Furthermore, neither the ‘Planning

-2 -
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Board nor the municipality may impose any exactions or restrictions upon this
plaintiff or her proposed project that are not necessary for health and safery.
5. The phasing schedule for the construction of the lower income

units relative to the market units shall be as followss

PER&ZENTAGE OF TOTAL MARKET MINIMUM PERCENTAGE OF LOWER
HOUSING UNITS INCOME HOUSING UNITS
25 0
50 25
75 75
100 100

6. Subesquent to the signing of this Order, the parties will submit
proposdls to the master regarding.

() the price at which the units must be sold to be
attfordable to low and moderate income households; and

(b) the mechanisms that will be implemented to ensure
that the units remain affordable to lower income households for an appropriate
period of time. '

7. Following the submissions specified in subparagraphs (a) - (b)
of paragraph 6 above, the parties will attempt to agree on the appropriate solutions
to these problems. [f the parties are unable to agree, the parties will abide
by the determinations of the Court.

8. The Borough of Bernardsville shall be given a period of ninety
(90) days from the date of this Order to submit to the Court for its review and
approval, revised zoning ordinances and land use regulations which provide a
realistic opportunity for the construction of two hundred mnety (290) units of

lower income housing, representing the Borough's fair share of the region's present
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and prospective needs calculated by the Borough of Bernardsville in accordance
with the AMG analysis attached to this Order. For purposés of this settlemer,
plaintiff does not oppose the fair share calculation. The Borough of Bernardsviile
shall have the right to seek readjustment of its fair share allocation by presenting
evidence to the Court demonstrating less indigenous need, or credits tor existing
and adequate lower income housing, or such other factors warranting same.

9. The Borough of Bernardsville shall be granted repose from any

tur ther Mount Laurel litigation during the ninety (90) day period aforesaid.

0. Notwithstanding provisions 8 and 9, if for any reason, the muni-
cipality is unable to satisfy the Court that it has fully complied with its Mount
Laurel obhigations, such tailure shall neither aftect the terms and provisions
ot this Order nor Helen Motzenbecker's right to the builder's remedy awarded

hereby.

7YY A

D. SERPENTELLI,

Consented as to Form and Entry:

LN s T

)prAEBEl(T MASTRO s

Attorney tor Detendant,
Mayor and Council of the Borough of
Bernardsville and the Borough of Bernurdsvill

GREENBAUM, ROWE, SMITH, RAVIN,
DAVIS & BERGSTEIN '

(¢,
NDOUGLAS KE WOLFSON, | ,
Attorney tor Plaintiff, Helen Motzenbecker
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I

CALCULATION OF PAIR SHARE HOUSING OBLIGATION
BASED ON CONSENSUS (LERMAN) FORMULA

PRESENT NEED

A. INDIGENOUS NEED

1. Overcrowded units 11
2. Units lacking complete plumblng 13
3. Units with inadequate heating 42
66
x 82%
Total Units Low and Moderate 54

B. REALLOCATED REGIONAL NEED

- 1982 Reg, Emp. = Factor

1,843 1,244,632 .0015S
+ Reg.Growth Area = Factor
2,740 699,163 .0039
+ Reg., Med, Income = Factor
30,558 24,177 1.2639
20015 + .0039 = .0027 x 1.2639 = .0034
2
20015 + .0039 + ,0034 = .0029 x 35,014 = 102
3
102 - 3 = 34

34 x 1.2 x 1.03 =
C. TOTAL PRESENT NEED

42 + 54 (indigenous) = 96

33A
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II PROSPECTIVE NEED

Commutershed Region = Essex, Hunterdon, Middlesex, Morris,
Somerset and Union

i - 1982 Reg, Emp, = Factor
1,843 734,179 .0025
- = Pactor
2,740 491,209 .0056
Munic, Emp. Growth - Reg. Emp. Growth = Factor
23 21,932 .0010
: Reg. Med, Income = Factor
30,558 24,177* 1.2639
.0025 + .0056 + ,0010 = .0030 x 1.2639 = ,0038
3
+ + + = ,0032 x 49,004 = 157

4
157 x 1.2 x 1.03 = 194

*The median income for the ll-county present region is used
in calculating prospective need. The median income for the
prospective need is not readily available and considerable
time to make the calculation would be involved. This effort
seems unjustified since experience elsewhere reveals very
little difference between median incomes of present and
prospective regions.

III TOTAL NEED SUMMARY

A. Present Need

1. 1Indigenous 54
2. Reallocated
96
B. Prospective Need 194
C. Total Need 290

34A
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Hon. Eugene D. Serpentelli, J.S.C.

EXCERPT FROM MASTER'S REPORT

April 30, 1985
Page 4 Filed 5/2/85

ambiguous and may have led to an over-estimation of heating

deficiencies. (Please see Appendix D.)

These representations serve to strengthen my conviction that
the Borough's request (Compliance Report, p.3) for
permission to develop, over a one year period, a program
specifically tailored to deal with the actual deficiencies,

if any, present in the municipality is sound.

The Borough's Mount Laurel Obligation

The Borough is requesting (Complianée Report, pp. 3-4) that
its fair share be reduced by 20 percent in recognition of

its willingness to comply with Mount Laurel II without

having been forced to do so as a result of litigation. I
believe that this adjustment would be consistent with
already-establigshed precedents in similar cases. The
resulting total obligation would be reduced to 206 units, of
which 28 may be satisfied by means of an appropriate
rehabilitation program and 178 would .have to be provided

through new construction.

Mechanism for the Provision of New Units

The Borough proposes to assume the financial responsibility
for any subsidies that may be required to make possible the

provision of all the required new units on a one~to=-one

35A
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Hon. Eugene D. Serpentelli, J.S.C. MASTER'S REPORT CONTINUED

April 30, 1985

Page 5

basis. The necessary funds would be provided as needed by

means of issuance of long-term municipal bonds.

Housing Sites

On March 21, 1985, the Borough's Planning Board amended its
Master Plan to include a number of sites which are deemed
suitable for the construction of higher density housing.
(Please see Appendix E.) The sites, all of which are in or
near the heart of the Borough and in the SDGP growth area
aggregate some 28 acres which is more than sufficient to
accommodate 178 units. One of these sites is the 8.4 acre
Motzenbecker site the capacity of which, at 9 units per
acre, was established at 76 units by a previous Court order.
The probability is that only some of the remaining sites
will be required for the 102 units constituting that portion

of the rest of ‘the Borough's Mount Laurel obligation which

depends upon new construction.

The inclusion of the extra lands was prompted not by any
desire to overzone--which concept is not applicable to
instances where the municipality proposes to act directly,
as in this case--but in an effort to, among other things,
(1) introduce an element of competition to help prevent any
inordinate escalation in land prices; and (2) allow for the

possible attrition of the proposed package due to
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inordinately high land costs, local opposition, etc. (In
this connection, it is worthy of note that three sites are
located in Commercial zoning districts with the consequent
likelihood of high prices and the possible need for
densities exceeding those discussed so far.) Should the
proposed sites be insufficient for whatever reason, the
Borough has stated its intention to add others to the list

(Compliance Report, p.4).

A field inspection of all sites shown on the map appended to
the Planning Board's Resolution reveals them to be suitable
for the construction of housing. All sites are either
served by, or within easy reach of, sewers and water lines.
(Please see Water Supply and Sewer System maps following
this page.) No effort was made to raterthe suitability of
the sites in comparison with some ideal norm on the theory
that a municipality has the right to plan its own future and
that judicial intervention would only be warranted if any or
all of the proposed sites were to be so unsuitable as to
cast doubt on their being put to the intended use. This is
not the case with respect to any of the sites based on their

physical or locational characteristics.

While the proposed sites are not now zoned to permit higher

density housing, the Borough is committing itself to rezone
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them following their being acquired for densities ranging
between 8 and 20 units per acre in two or three story
buildings. This course of action seems entirely appropriate
since zoning for higher densities prior to acquisition may
cause an escalation in their value and consequent higher
expenditures of public funds. Nor does it appear necessary
to deal now with the detailed development standards and
requirements since the Borough's commitment to produce the
needed housing will cause it to tailor the land development

ordinance provisions to make it possible for it to do so.

Site Acquisition and Housing Production Schedule

The Compliance Report (on p.6) commits the Borough to
complete the acquisition of all sites needed for the
production of housing to meet its entire fair share
obligation, less any rehabilitated units, by the end of
1987. The actual production of the new lower income housing
is proposed to be phased over three 3-year periods. To
permit the first third to be completed by the end of 1988 it
is essential that the acquisition of the site(s) therefor be
completed not later than the middle of 1987. In effect,
since the process must envision the possible inevitability
of condemnation, this means that the proceedings leading to

the acquisition of the first site should commence
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immediately upon acceptance of the Borough's plan and the

granting of repose.

As indicated above, one of the sites proposed to be acquired
is the Motzenbecker site which has been rezoned for higher

density housing with a Mount Laurel set-aside pursuant to a

prior Court order. The site has a capacity of 76 units
which the Borough may or may not wish to utilize fully. T
(During the negotiations leading to the previous settlement,

the Borough expressed its belief that the site should not be
developed at a density exceeding 8 units per acre.) The

value placed on the land by its owner for purposes of

supporting its contention as to the minimum density required

to permit compliance with the 20 percent Mount Laurel

set-aside is on the record. This value may have to be
adjusted due té the passage of time and other factors which
may have to be taken into consideration in condemnation

proceedings. 20

The builder's remedy granted to Helen Motzenbecker on

November 20, 1984 made the subject parcel available for the
immediate provision of lower income housing. Any delay in
the implementation of the declared intention by the Borough
to acquire that land would, in effect, preclude its use for

an indeterminate period. This would contravene the thrust
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G.

of Mount Laurel II in the direction of elimination of any

obstacles to the provision of the necessary housing. In my
opinion, therefore, approval of the Borough's compliance
package should include a requirement that acquisition of the
Motzenbecker parcel be set in motion forthwith and be
prosecuted diligently. This would be in accordance with the
Borough's apparent intent since funds were appropriated by
the Borough Council on April 15, 1985 for an appraisal of

the property (Please see Appendix F).

Phasing
The Borough's proposed phasing (Compliance Report, p. 6)

would result in the following housing being provided in each

of the 3-year periods subsequent to approval of its plan:

By the end of 1988:

28 rehabilitated units
47 new units

Total: 75, or 36.4% of the Mount Laurel obligation

By the end of 1991:

83 additional new units, for a cumulative total of

158 units, or 76,7% of the Mount Laurel

obligation
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By the end of 1994:

48 additional new units which would complete the
housing needed to satisfy the Borough's

obligation.

All new housing is proposed to be evenly divided between

low- and moderate income units in each phase.

While the phasing exceeds a six year projection period by
some two years, this seems entirely justified by the fact
that the Borough is willing to assume directly the entire
financial responsibility for the necessary subsidies (Please
see Appendix G). This approach, which has never been tried,
is worthy of being encouraged since, if successful, it would
chart, for those municipalities that wish to avoid having to
permit the construction of excessive numbers of market rate
units in relation to their size and capacity to absorb
growth, an alternative way in which they could satisfy all
or a portion of their Mount Laurel obligation. The
magnitude of the burden upon Bernardsville of a rate of
bonding sufficient to cover the entire cost of the program

in six years may discourage others from following this path.
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regulations acceptable to the Court not later than January

1, 1987.

The Borough proposes to take advantage of any lawful means
that may become available as a result of judicial rulings or
legislative action to reduce its obligation or modify the
criteria for determining eligibility standards "“and other

relevant matters."

The Compliance Ordinance

The Compliance Ordinance embodies in every respect the provisions
of the Compliance Report. The Borough's estimated fair share in
the Ordinance was based on an earlier report from its
consultants. The figure was modified downward in the process of
preparation of the Compliance Report. This discrepancy in the
overall estimate is also responsible for the Borough's committed
number of new units in the Ordinance being considerably higher

{245 units) than the number required (178 units).

Conclusion

The plan outlined above seems to meet all Mount Laurel

requirements. It is an exciting plan in that it calls for the
use of local resources to satisfy a local obligation thus freeing
compliance with the constitutional mandate imposed by Mount

Laurel II from any reliance on market forces. This approach may

haa
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not be equally realistic in all communities since the composition
of the local tax base and ability to finance major expenditures
out of local tax revenues vary widely. Implementation of the
Bernardsville plan will reveal the actual costs to the
municipality of subsidizing lower income housing and will permit
comparisons with the real public costs associated with those
other approaches which seem to be preferred because they appear

to require little, if any, outlay of public funds.

The principal functional difference between this plan and plans

that rely on 20 percent Mount Laurel set-asides in privately

built developments is that, in the case of the latter, the actual
realization of the mandated units within the projection period is
determined by the market dynamics unleashed by the density bonus
made available through rezoning. In Bernardsville's case, the
construction of the units will be totally at the discretion of
the local government. Even if the land acquisition program were
to proceed on schedule, there is nc guarantee that construction

of the units will be prosecuted diligently.

For this reason, it would seem desirable that the Court retain
. + .
jurisdiction to the extent necessary to assure itself that the

provision of the Mount Laurel units required to satisfy the

Borough's obligation will proceed in accordance with the

Borough's proposed schedule. Continued jurisdiction is also

43A
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necessary to assure that the criteria governing the
administration of the affordable housing program which will be
adopted by the proposed affordable housing agency will meet all

Mount Laurel II requirements.

Respectfully submitted,

e:%;e - Raymand, AICP, AIA
hgirman \

GMR:kfv
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Filed 8/15/85

J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
(201) 786-2720

ATTORNEY FOR Dclendants

" g SUPERIOR COURT OF
Plaintiff NEW JERSEY

LAW DIVISION
HELEN MOTZENBECKER SOMERSET COUNTY

OCEAN COUNTY

va. Docket No. | -37125-83

Defendant
MAYOR AND COUNCIL Of THE BOROUGH

OF BERNARDSVILLE AND THE BOROUGH CIVIL ACTION
OFF BERNARDSVILLE. (MOUNT LAURELI)
CERTIFICATION OF
J. ALBERT MASTRO
~ IN SUPPORT OF
DEFENDANTS' MOTION
Jo ALBERT MASTRO CERTIFIES AS FOLLOWS:

" 1.1 am an attorney at law ol the State of New Jersey with
othices at 7 Morristown Road, Bernardsville, New Jersey, and represent
delendants, the Mayor and Council of the Borough of Bernardsville and the
Borough ol Bernardsville in the above entitled matter. | submit this Certitication

m support ol defendants' cross-motion to set aside the builder's remedy

previously granted to plaintiff.
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2. Within the past lew months | discussed sale price ot the
Motzenbecker tract (Lot 27, Block 125) with two developers that expressed
an interest in acquiring said tract for development at the density and in accord-
ance with the builder's remedy granted to plaintiff. Both developers had negoti-
ated with the owiwr, presutnably at arms length and in good taith.

) 3. | was inlormed by one of the developers that plamntilf was
ashing m excess ol $2,000,000.00 for said tract.

4, In his memorandum of July 19, 1984, the Special Master

cvaluated  all aspects ot the pre-Mount Laurel market value ol plaintill's

property  (including o professional  appraisal of Krauser, Welsh, Sorich and
Ciwzs) and concluded that $525,000.00 was appropriate (see attached pages
yothuua /).

I certly  that the loregomnyg statements made by ue are true,
I win aware that at any ot the loregoing statements made by me are willully

Talse, 1 ai subject 10 punishinent.
/

/ .

‘ Ve . /o b -/ S /
e —
- L/ JL - / ’ /él"-; / n )
J. ALBERT MASTRO
Attorney tor Detendants

DATLED:  August 9, 1985,

-2 -
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B. Basis for Fiqures Presented in this Report

Several of the June 22 figures were questioned, as explained

below:

1. Number of Lots

Based on an engineer's layout, the plaintiff proved to
the satisfaction of the Borough's planning consultant
that it is possible to create l3--rather than the
previously used number of 12--lots that would comply

with the zoning reqgulations. 1

2. Land Value

The Borough's appraiser agrees that $65,000 is a
reasonable estimate of the probable current sales

price1

of an improved lot conforming to the Borough's
zoning requirements. He points out, however, that whaﬁ
is being valued is not an approved and improved subdi-
vision, but a raw land tract of 8.4 acres. If the
tract were to be sold to a land developer whose objec-
tive is to subdivide and improve the land and then 4
retail the 13 lots at a profit, the price which could

be realized would equal the aggregate sales value of

all lots less the sum of the following:

1

The appraiser assumes that during the early stages of the 18-month sales period the lots will
being $65,000, but that their sales price will increase to 568,000 during the second six-smonth
period and to $71,000 in the final six months.

47A




(a),

(b)

(c)
(d)

(e)

Cost of Improvements
Cost of financing the land acquisition and

improvements

- Taxes and Insurance during the sales period

Marketing and Administrative Costs ( @ 8%)

Profit (@ 15%)

The resulting figure would have to be discounted by a

further 15% due to the fact that the positive cash flow

will be fully realized over a period of 18 months.

The table which follows 1s extracted from the

appraiser's letter to the Borough Attorney (see

Appendix B).

4 y48a
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RETAIL SALES
CASH FLOW ANALYSIS
ASSUMING 13 BUILDING LOTS

Period Pertod Period
Unit Distribution 1 2 3 Total
Units Sold 3 7 3 13
Average Unit Price 25% 50% 25% 100%
Average Unit Price $ 65,000 $ 68,000 $ 71,000 $ 68,000
Revenue
Unit Sales $195,000 $476,000 $213,000 $ 884,000
Loan Proceeds 440,000 === === 440,000
Total Revenue $635,000 $476,000 $213,000 $1,324,000
Expenses
Development Costs $260,000 —— ——— $ 260,000
Loan Payback/Interest 256,000 211,000 ——- 467,000
Taxes/Insurance 3,100 4,100 1,000 8,200
Marketing/Administrative (8%) 15,600 38,100 17,100 ‘70,700
Profit (15%}) 29,300 71,400 32,000 132,700
Total Expenses $564,000 $324,600 $ 50,000 $ 938,400
CASH FLOW BEFORE DISCOUNT $ 71,000 $151,000 $163,000 $ 385,400
DISCOUNT RATE 15%
DISCOUNT VALUE T $ 328,300
DISCOUNT VALUE PER LOT $ 25,200

Note: Periods represent 6 months.

(Source: Michael S. Sorich, MAI)

If the owner is assumed to alsoc be the subdivider and
developer of the final product (13 houses), the land
can be valued at the price which a subdivider would be
willing to pay plus the profit which could be realized
from the subdivision and improvement of the land. The

addition of this profit to the basic land value assumes

49A
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that the land has been improved in the process of its
generation. This, in turn, precludes the inclusion of
road and infrastructure costs in addition to the

inflated land value in the computation of the produc-

tion cost of the resulting development,.

Using the Borough appraiser's figures, the 13-lot
undiscounted basic land value is $385,400. Adding a

$132,700 profit brings the total to $518,100.2

1C
From this analysis, it appears that the 12-lot,
$553,250 value used in the June 22 revised scenario was
arrived at somewhat simplistically. Using that figure,
however, the plaintiff's planner suggests that, for 13

lots, the land value should be increased to $603,250.

Clearly, depending upon the built-in assumptions, it is
possible to construct any number of scenarios purport-
ing to establish the hypothetical value of the subject 20
land. The plaintiff's figure of $603,000 rests on a

flawed base. The Borough appraiser's figures (dis-

counted and undiscounted) average $490,000. Using the

high estimate of $38,300 per lot presented in his

original report produces a value of about $498,000 for

‘Dlscoununq the basic land value by 15% would change the total to $461,000.
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a raw land tract with a 13-lot capacity that lacks
subdivision approval. His previously offered high
estimate of $42,000 per lot with preliminary approval
would produce a total value of $546,000. Given the
amount of study from which the subject tract has
already benefited, a mid-point value of around $525,000
seems to be appropriate. This value would closely
approximate the §518,000 value derived in the
appraiser's revised study based on the undiscounted
value of the prospective cash flow. It substantially
exceeds the value placed on the land by the plaintiff
in the original Abeles report (13 x $35,200 =
$457,600).

Based on the above, I have used $525,000 as the value

of the land in this report.

Real Estate Taxes

In both, the May 22 and June 22 reports I used $993 and
$1,161 as the annual real estate taxes for affordable
studio and one~bedroom units, respectively, in a 7
DU/acre development. I have been informed that I used
an erroneous source and that the correct amounts can be
computed by multiplying the unit production cost by

1.0407 (the ratio of assessed to true value) times the

Borough tax rate of 1.83. This produces the following -

-

modifications:

7 51a
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J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
{203} 768-2720 ]
ATTORNEY FOR Deiendants

Filed 9/23/85

Plaintiff
HELEN MOTZENBECKER,

“ v
Defendant

OF BERNARDSVILLE.

P. O. Box 5600

MAYOR AND COUNCIL OF THE BOROUGH
OF BERNARDSVILLE AND THE BOROUGH

TO: DOUGLAS K. WOLFSON, ESQ.
Greenbaum, Rowe, Smith, Ravin, Davis & Bergstein, Esqgs.
Englehard Building

Woodbridge, New Jersey 07095 .

SUPERIOR COURT
OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN
COUNTY

Docket No. 1L-37125-83

CIVIL ACTION
(MOUNT LAUREL 11)

NOTICE OF MOTION

" (Sec.l6 FHA Transfer)

PLEASE TAKE NOTICE that on Friday, October I, 1985, at 9:00

in the forenoon or as soon thereafter as counsel may be heard, the undersigned,

attorney for defendants, Mayor and Council of the Borough of Bernardsville and

the Borough of Bernardsville, shall apply to the Honorable Euguene D. Serpentelli,

|
! Housing Act, Chapter 223, P.L. 1985, Section l6.

52A

Ocean County Court House, Toms River, New Jersey, for an Order for transfer

of the within matter to the Council on Affordable Housing pursuant to the Fair

20




PLEASE TAKE FURTHER NOTICE that defendants shall rely

upon the Certifications of Paul J. Passaro, Jr. and Peter S. Palmer, Brief sumbitted

herewith and Brief submitted on August 9, 1585 in support of this Motion.

) "4 ;7

\J. ALBERT MASTRO
ttorney for Defendants

DATED: September 19, 1985

CERTIFICATION

I hereby certify that the within Notice of Motion and supporting

documents were served and filed in the manner and within the time prescribed

by the Rules of Court.

3 ALBERT MASTRO
Attorney for Defendants

DATED: September 19, 1985
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Filed 9/23/8
EXHIBIT B 3785

J. ALBERT MASTRO

7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
{201) 7e6-2720

ATTORNEY rFor Defendants

SUPERIOR COURT
OF NEW JERSEY

Plaintiff LAW DIVISION
HELEN MOTZENBECKER, SOMERSET/OCEAN
COUNTY
vs Docket No. L-37125-83
Defendant
MAYOR AND COUNCIL OF THE BOROUGH
OF BERNARDSVILLE AND THE BOROUGH CIVIL ACTION
OF BERNARDSVILLE. (MOUNT LAUREL 1D

CERTIFICATION

HON. PETER S. PALMER Certifies as follows:

Il. 1 amn Mayor of the Borough of Bernardsville and have been a meinber
of the Governing Body for the past |7 years. Prior thereto | served on the Board
ot Education for 6 years.

2. I am currently employed by Mutual Benefit Life Insurance Co.
as Vice President and Actuary/investment Strategy Director. | have been employed
by Mutual Benefit for the past 20 years.

3. | have lived in the Borough of Bernardsvilie all my life and am

intimately familiar with its social, political and economic characteristics.-.
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4. Subsequent to Mount Laurel Il and the above litigation a coinmittee

conmposed of the Borough Administrator, Planning Board Chairman, Planning Board
Professional Planner, the Borough Attorney and myself was formed to address
the most appropriate means of fulfilling the Borough's fair share allocation of
lower income housing. This committe met for exhaustive sessions on at least 20
occasions between August 1983 and March 1985. In addition during that period of
tinmie there was constant dialogue with and between the Governing Body and Planning
Bourd. Various alternatives were reviewed and suitable building sites were examined
and evaluated.

5. On January 4, 1985, a proposed plan of compliance was presented
to the public utilizing the financial analysis prepared by the Borough Administrator.
Acquisition of plaintiff's property was anticipated utilizing figures that were substan-
ually in accord with land value in the Abeles Economic Report oi November 1983
(p.3). There was further public hearing on March I8, 1985.

6. There were extensive negotiations with plaintiff in an effort to
reach an equitable solution in a builder's remedy scenario. Plaintiff took the posi-
tion that land value app}eciation would not provide a reasonable return with densities
of less than 9 units per acre. Plaintiff also took the position that sales prices
of market units at densities of 6 to 8 units ;;er acre would not command sufficient
return to make such projects feasible (Abeles Report, p.57). Plaintiff's recent
affidavit suggests a land value of 2.8 million plus an additional l.14 million profit
from the project. There indeed seems to be a gross injustice should the Borough
be faced with such unconscionable figures.

7. In an attempt to select the most suitable sites for lower income

units, officials canvassed the entire municipality. Many factors were considered:

55A
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Borough owned land, acquisition cost, site location, availability of utilities, transpor-
tation, etc. Plaintiff's site was deemed suitable for such purposes and considered
a key site in the ultimate plan developed by the Borough. [t seems highly unlikely
that the compliance plan could work without the Motzenbecker tract.

8. The Governing Body justified funding 100% of its Mount Laurel

obligation because its financial analysis demonstrated a financial impact no worse
than coping with a 20% set-aside approach. If an inflated purchase price were
required for the Motzenbecker tract, an increase of 7 points in the tax rate would
place the Borough's plan in serious jeopardy, both economically and politically.

9. At the very least, the Motzenbecker tract land value should be
thoroughly examined in the context of the Borough's compliance plan to more

appropriately evaluate fultilling the Mount Laurel objectives.

10. 1| certify that the foregoing statements by me are true. | am aware

that il any of the foregoing statements made by me are wilfully false, 1 amn subject

to punishiment, /

A
v
HON. PETER S. PALMER

DATED: September 19, 1985
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Filed 9/23/85

EXHIBIT C
J. ALBERT MASTRO
7 MORRISTOWN ROAD
BERNARDSVILLE, N. J. 07924
{201) 7€6-2720
ATTORNEY ror lDefendants
SUPERIOR COURT
.. OF NEW JERSEY
Plaintiff LAW DIVISION
HELEN MOTZENBECKER, SOMERSET/OCEAN
COUNTY
ve Docket No. L-37125-83
Defendant
MAYOR AND COUNCIL OF THE BOROUGH
OF BERNARDSVILLE AND THE BOROUGH CIV(L ACTION
OF BERNARDSVILLE. (MOUNT LAUREL II)

CERTIFICATION

pAaUL J. P-A’SSARO, IR, Certifies as follows:

l. I am the Administrator and Engineer for the Borough of Bernardsviile
and have served in those capacities continu-ously since 1974, Prior to that time
| had served as the Administrator and Engineer for the Borough of Leonia from
June 970 until assuming my duties with the Borough of Bernardsville.

2. 1 am a graduate of the Citadel (1960) with a Bachelor's Degree
in Civil Engineering and have a Master's Degree in Civil Engineering from Poly-
technic Institute of Brooklyn. | am also a licensed professional engineer in both
New York and New Jersey. | also have a Master's Degree in Business Administration
from Fairleigh Dickinson University and have attended numerous courée; offered
by Rutgers in various mar-ters affecting municipal affairs including financial manage-

ment.
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3. As Engiﬁeer for the Borough of Bernardsville, I am also advisor
to the Planning Board and I am intimately familiar with the physical characteristics
of the Borough, its demographic characteristics, its economic texture, as well
as all areas of local government, including the Borough's operating budget and
capital budget.

4. 1| was personally involved with both the Planning Board and the
Governing Body of the Borough of Bernardsville when both were engaged in an
exhaustive process of evaluating alternatives of how best to meet the municipality's

obligation toward complying with the Mount Laurel Il mandate. | was a member

of a committee that met regularly in an effort to evaluate the various aiternatives

available to the Borough on how best to fulfill its Mount Laurel obligation.

5. During that lengthly evaluation process, | prepared a financial
analysis designed to compare tax impact of fulfilling the Borough's fair share obliga-
tion through the device of a mandatory set-a-side or density bonus with a 20%
requirciment of atlordable units and the Borough funding its fair share lower incoine
units. For the purposes of that analysis a fair share number of 230 new units was
utilized. ,

6. The analysis incorporated such factors as population growth, assessed
value increase, tax revenue increases, sewer -and other capital costs, debt service
costs, construction subsidy for lower income units, increase in operating costs,
salaries and other expenées, and additional school costs. In the analysis the Borough
had anticipate utilizing some land owned by it for construction of lower income
units and acquisition of other lands deemed to be suitable for such purposes. Land
acquisition cost and development was anticipated to be approximately $2,000,000.00.
The study did not incorporate additional school capital cost that would be made

necessary through increased pupil enrollment. .

-2-
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7. The financial analysis revealed that the tax impact of the Borough
funding 100% of its fair share of lower income units would increase the tax rate
by 23.52 cents per $100.00 of assessed value (609%) increase. Utilization of a 20%
set-a-side approach would increase the tax rate by 25.12 cents per $100.00 of assessed
value (63% increase).

8. The above {inancial analysis was presented to members of the
public at a public hearing on January |4, 1985 and largely relied upon by both mem-
bers of the public and governing officials in support of the position that the Borough
fund 100% of its fair share allocation of lower income units.

9. In the event the land acquisition costs to the Borough in funding
100% of its. lower income fair share allocation were to be increased by approxi-
mately 2.5 million dollars, the tax rate increase for each $100.00 of assessed value
would be further increased by an additional 7 cents to 30.52 cents per $100.00
of assessed value. It can be readily observed that the preferred approach of the
Borough funding 100% of the affordable units becomes far less attractive as a
result of substantial increase in land acquisition costs which would undoubtedly
jeopardize the entire cUn;pliance package prepared by the Borough.

10. The comparison financial analysis appears as Schedule | attached
to this certification. .

tl. 1 certify that the foregoing statements by me are true. | am aware

that if any of the foregoing statements made by me are wilfully false, 1 am subject

fu %W

to punishment.

PAUL J. PABS RO JR.

DATED: September {9, 1985
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pace §. SCHDEULE 1

Me. Lawrel Comparison

220 urats vs 1150 units
. .

Growth
~ssessed Value }ncrease
Market units
Subsidized units
Fopulation increase
Ta:: Revenue Increases
303, 600
Borouagh portion

¥ 20%

‘Miscell anecus Revenue

Sewer Costs 667, HOO

Dett Service Casts
FL. 20 years

Other Capital 230, 000

Debt Service Costs’
Q4L, 20 years

Land Acquisition
and develapment 2,000, 000

230 units

9.8%

13, 800, OGO

667

60,720

20,000

79,076

1150 uriits

2,833, 000

S, 835, 000

1,150,000

a9%

$115, 000,000
12,800, 000

e d
- e e et d

1
—b&, &00

100, 000

&6&, 600

691,723

136,337
20



Filed 10/8/85

@

GREENBAUM, ROWE, SMITH, RAVIN, DAVIS & BERGSTEIN
COUNSELLORS AT LAW

(] caTEWAY ONE (] ENGELHARD BUILDING (] PARKWAY TOWERS

SUITE 500 P. O. BOX 5600 P. O. BOX 5600

NEWARK, N. J. 07102 WOODBRIDGE. N. J. 07098 WOODBRIDGE, N. J. 07095

(201) 623-5600 1201) 549-5600 (201) 750-0100

ATTORNEYS FOR ATTORNEYS FOR ATTORNEYS FOR
Plaintiff SUPERIOR COURT OF
HELEN MOTZENBECKER NEW JERSEY

LAW DIVISION
SOMERSET/OCEAN COUNTY

e V' Docket No. L-37125-83

Defendant

MAYOR AND COUNCIL OF BOROUGH OF CIVIL ACTION
BERNARDSVILLE and BOROUGH OF

BERNARDSVILLE AFFIDAVIT OF

HELEN MOTZENBECKER

STATE OF NEW JERSEY)
) ss.:

COUNTY OF MIDDLESEX)

HELEN MOTZENBECXER, of full age, being duly sworn
according to law, upon her ocath, deposes and says:

1. I am the cowner of an approximately eight and one-
half (8%) acre tract in the Borough of Bernardsville which was
the subject of a complaint in the above captioned matter.

~

2. I purchased the property in question in 13870.
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3.. In November of 1978, I appeared informally before
the Planning Board suggesting that the Planning Board revise
its Master Plan and recommend to the Mayor and Council that the
property in question be rezoned from half-acre residential zone
to a zone that permits multiple family dwellings. The Planning
Board rejected my request. The subsequent Master Plan revision
did not alter the current treatment of the property in
question.

4. Thereafter, on June 19, 1980, a planner emploved
by the Planning Board, John Rakos from Catlin Associates,
recommended to the Planning Board that it revise the Master
Plan and recommend to the Council that the property be rezoned
to permit, as a conditional use, a senior citizen project,
which could be developed at a density of 12 units per acre.

See generally, Exhibit A. Again, despite the Planning Board

planner's recommendations, the land was never rezoned as
suggested.

é. In 1981, the Planning Board once again proposed
to the Borough Council that the property be rezoned to permit a
senior citizen project to be developed at a density of 12 units
pef acre. The Borough Council once again failed to act on the
Planning Board's recommendation.

6. In November, 1982, I again sought to meet with
the Planning Board in an effort to obtain a zone change that

would permit the property in question to be developed for
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senior citizen housing and other multi-family uses. My pro-
posed project was to be financed through HUD and would have
included a substantial number of low and moderate income
housing units. Although the Planning Board met with me and my
representatives, no further action was taken.

7. Between December 27, 1982 and February, 1983, I
again approached the Planning Board seeking to obtain its sup-
port for a senior citizen, lower income housing project. In
one of the Planning Board meetings, Mr. Hugh Fenwick, a
Planning Board member and the head of the committee for Senior
Citizen Housing, asked me, "Mrs. Motzenbecker, do you live in
Bernardsville? Are you going to ruin Bernardsville for a
buck?" Mr. Fenwick went on to say that it would be "over his
dead body" that such housing be allowed in Bernardsville.

8. Shortly after January 20, 1983, when Mount Laurel

II was decided by our Supreme Court, I reviewed the opinion in
detail. I subsequently approached the Greenbaum firm seeking
advice as to the potential development of the site in question

in accordance with the Mount Laurel opinion.

9. On March 17, 1983, my attorneys wrote to the
assistant administrative officer for the Borough of
Bernardsville to propose a meeting with the Planning Board in
order to discuss the potential development of the property for

Mount Laurel housing. Only after it became clear that the

Borough had no intention of permitting the site to be developed
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for Mount Laurel purposes, that I instructed my attorneys to

institute suit seeking a builder's remedy.

ZENBECKER

Sworn to and subscribed
before me this 7th day
of October, 198S5.

Al ot homs S
valvg
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rokert ceflin anc cesoelebes - - ety plennlng ecomculber

2 VALLEY ROAD, DENVILLE, NEW JERSEY 07834 + TEL. (201 €827-33

ROBERT T CaTLIN,
ROBERT OGRaDY,
RAUSSELL NO!\’TNG'Y
JQMN AKCS.

MEMORANDUM
TO: . Bernardsville Planning Board
FROM: - Robert Catlin & Associates - John Rakos, Planning Consultant
SUBJECT: Senjor Citizen Housing
DATE: June 19, 1380

6

Pursuant to your request, 1 have reviewed the suitability of
Borough Tax Map Block #125, Lot #27 for the development of Senior |
Citizen Housing.

The site fronts on and is located west of North Finley Avenue and
southeast of Morristown Road (Route 202) and is in the R-3 Residence
District, which permits single-family residences with a minimum lot

‘area of 20,000 square feet. The property generally slopes from north-
west to southeast. The highest elevation is in the northwest corner

of the property approximately 390 feet above sea level with the lowest
elevation of approximately 340 feet above sea level in the southeast
corner of the property. A stream generally parallels the entire southerly
property line from the Conrail railroad right-of-way to and under North
Finley Avenue. The property is presently undeveloped and predominantly
wooded except for four existing single-family residences located along
North Finley Avenue. - '

Directly across from the site and south of the site, along North
Finley Avenue are single-family residences also located in the R-3
Residence District. In the C-1 District adjoining the site to the
north there are a number of commercial establishments fronting on
Route 202. Several office buildings, a bus company and a shopping
center directly abut the northem boundary of the site while the
Conrail right-of-way abuts the western boundary of the site.

2(

Presently, the site {s provided with potable water from the
Commonwealth Water Company. The 1977 Bernardsville Comprehensive
Master Plan Background Analysis Report indicated that, as.of December
31, 1976, the Commonwealth Water Company supply in Bernardsville
was being utilized at only 22 percent of system capacny. mdtcatmg
sufficient room for further expansion. >

EXHIBIT A
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Bernardsville Planning Board
June 19, 1980
Page 2

There is no sanitary sewer service to the site at the present,
however, due to the relatively high intensity of residential uses the
area of North Finley Avenue there is a primary need t_o expand sewer
service to this area, as noted in the 1978 Master Plan. The expansion
- of the sewer system, as noted abgve, is crucial to the proposed
utilization of the site for Senior Citizen Housing.

We find no other major obstacles or objections to utilizing this:
particular site for Senior Citizen Housing. Among the positive
attributes of the site are its close proximity to shopping areas and
public transportation on Route 202, and its location with regard to
being a potentially suitable transitional use between the commercial
uses on Route 202 and the moderate density residential uses on
North Finley Avenue.

In the event the Borough wishes to adopt the necessary regulations
and controls permitting Senior Citizen Housing, we suggest that the
Planning Board first amend the Master Plan, in an appropriate fashion,
‘which is a prerequisite under the provisions of the New Jersey Municipal
Land Use Law. Provisions of the Master Plan may ther be implemented
by suitably amending the Development Regulations Ordinance. For the
method to best accomplish this objective it is recommended that a new
R-3A Zone District be established as shown on the accompanying
illustration. This district should be designed to accommodate the
same uses with the same required conditions as does the R-3 Zone
Dicwizt, nmvided, however, that it would also permit as a conditional
use, housing developmeni [ur eilderly persons. The establishmentcf a
new Zone District will limit the area of potential development for multi-
family use, while the provision for a conditional use permit will afford
maximum control over any such development for the Planning Board.

Pursuant to the above, we have prepared draft amendments to the
Master Plan and Development Regulations Ordinance of the Borough of
Bernardsville. These are enclosed for your consideration.

Please notify us of any questions or comments that you may have
in connection with any of the above.

“FAny

John Rakos

JR/sas | 66A



RESOLUTION OF MASTER PLAN AMENDMENT
BOROUGH OF BERNARDSVILLE
. SOMERSET COUNTY, NEW JERSEY

WHEREAS, in accordance with Municipal Land Use Law (CH. 291, Laws

of N.J. 1975) the Planning Board of the Borough of Bernardsville has made
careful and comprehensive surveys and studies of present conditions and the
prospects for future growth in the Borough of Bernardsville in the preparation
of a Master Plan; and

WHEREAS, the Planning Board has published a report entitled "Master Plan
Borough of Bernardsville, Somerset County, N.J." dated November, 1978,
wherein are presented the objectives, assumptions, standards and principles
upon which the Master Plan is based and {ncluding therein that portion .I the
Master Plan covering streets, parks, playgrounds and school sites, public
land use and the intensity and pattern for future land uses in the Borough of
Bemardsville; and

WHEREAS, the Planning Board has held a .public hearing thereon
as required by law, at which hearing all those desiring to be heard were
afforded an opportunity to express their views thereon; and

WHEREAS, the Planning Board has, by unanimous vote on
adopted said Plan as the Master Plan of the Borough of Bernardsville; and

WHEREAS, subsequent considerations and cwrent needs have justified certain
changes to be effected on said Master Plan; and

WHEREAS, said changes were presented by the Planning Board at a public hearing
on , as required by law, at which hearing all those desiring
to be heard were afforded an opportunity to express their view thereon; and

WHEREAS, the Planning Board has given due consideration to the comments,
suggestions and petitions made before and during the public hearing; 2
NOW, THEREFORE, BE IT RESOLVED, that the Planning Board of the Borough of
Bermardsville does hereby amend the Master Plan of the Borough of Bernardsville
as prepared by Candeub Fleissig and Associates by supplementing the Land Use
Plan Element with the addition of the following on page 16 of the Report as
appropriate:

POLICTES AND PRINCIPLES.

To recognize the needs of those §enior citizens who have lived in the
Borough for years and have raised their families and who want to remain as
residents but do not wish to maintain their large single-family residences.
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PROPCSALS.

To make provisions for adequate and affordable housing for senior
citizens in compact areas at densities not to exceed 12 dwelling uynits

per acre.

IMPLEMENTATION,

It is recommended that the Zoning Ordinance be amended to permit
Senior Citizens Housing developments at suitable locations as a conditional

use.

-
-

[
]

1(

20

NOTE: The location of the subject area should also be indicated on the
Land Use Plan map as a conditional residential high density use

by amending same.
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' FIRST DRAFT"
Tune 18, 1380

AN ORDINANCE TO SUPPLEMENT AND AMEND THE BOROUGH OF
BERNARDSVILLE DEVELOPMENT REGULATIONS ORDINANCE 1979,
BEING ORDINANCE NO. §81, ADOPTED JANUARY 30, 1979.

BE IT ORDAINED, by the Mayor and Common Council of the Borough of
Bernardsville, County of Somerset and State of New Jersey, as follows:
L :
l. The-aforesaid Ordinance No. 581 adopted January 30, 1979, as
heretofore supplemented and amended, is further supplemented and amei._cd
as follows:

(a) Subsectior} 1-3.2 entitled "Definitions" is supplemented and amended
by adding thereto (inappropriate alphabetical order) the following:

1-3.2 Definitions.

HOUSING FOR THE ELDERLY. A building or group of buildings designed
to accommodate more than two dwelling units within a single structure
and which is designed so that the group of dwelling units utilize such
common facilities as pedestrian walks, parking and garage areas, open
space, recreation areas and ut{lity and service facilities wherein not
less than 80 percent of the total number of dwelling units in a develop~
ment qualify at all times as housing units for the elderly."”

HOQUSING UNIT FOR THE ELDERLY. A housing unit for the elderly shall

be a single dwelling unit {ntended and designed to be occupied by a

single individual 52 years of age or older; a married couple, at least

one of whom i{s 52 years of age or older; two closely related persons

united by blood or legal adoption when both persons are 52 years of

age or older: one person under the age of 52, but over the age of 20, may re-
side in a dwelling unit with an elderly person or persons as permitted above,
if the presence of said person is essential for the physical care or economic

support of the elderly person or persons. Children may reside with a parent

or parents as permitted above.

(b) Section 12-2.1 entitled "Zone Districts" is amended to read as follows:

12-2.1 Zone Districts. For the purpose of this Ordinance the Borough of
Banudsvillq is hereby divided into thirteen zone districts known as:

a. R-1 Residence District B
'b. R~lA Residence District

..
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¢. R-2 Residence District
d. R-3 Residence District
e. R-3A Residence District
f. R-4 Residence District
g. R-5 Residence District
h. R-8 Single-Family Attached Residence District
i. B-~l Business District
j. O-B Office Building District
. k. C-l1 Commercial District
- 1. I Industrial District
— m. H-D Highway Development District

r .1
(c) Article 12 entitled "“Zoning" is supplemented and amended by adding
thereto a new Section 12-8A to read as follows:

12-8A R-3A RESIDENCE DISTRICT,

12-8A.1 Primary Intended Use. This zone district {s designed for single
family residential use but also permits any use as permitted and regulated
in the R-1 Residence District, except that conditional uses shall be limited
to:

-

a. Professional Uses
b. Institutional Uses

c. Public Utllities
d. Housing for the Elderly

12-8A.2 Prohibited Use. Any use other than those listed in 12-5.1 and
12-8A.1 {s prohibited. -

12-8A.3 Regquired Conditxons The following requirements must be complied
with in the R-3AD{strict: Jon waRD e choeoun CavwdoXx owa
SN AN
a. Height. No building shall exceed a maximum of two and one~ <
half stories or 35 feet in height, whichever is the lesser.

b. Front Yard. There shall be a front yard of not less than S50
feet, except that where the existing buildings on the same side of
the street and within 300 feet from each side line, exclusive of
streets or private roads, form an irregular setback line, new
buildings may conform to the average of such {rregular setback
lines, provided that no new building may project closer than 40
feet to the street or road property line nor need setback more than
50 feet from said property line. A less than required setback line




. for an existing principal building may be extended laterally along
said line, provided that the front yard toward the street property
line is nof~ further encroached upon and that the side line require-
ments are observed.

c. Side Yards. There shall be two side yards, and no side yard
shall be less than 15 feet, provided, however, that the aggregate
width of the two side yards combined must equal at least 35 percent
of the lot width at the building line. These requirements shall
apply for a new building and for an alteration to an existing building.

d. Rear Yard. There shall be a rear yard of at least 50 feet. This
requirement shall apply for @ new building and for an alteration to
an existing building. : '

LT s

‘e. Minimum Lot Area. There shall be a minimum lot area, as
defined, of 20,000 square feet; the lot shape shall be s ‘=4 that

the minimum area can be measured within 200 feet of the front lot
line, or in the case of non-rectangular lots, within 200 foot radit
from the front comners of the lot; no lot shall have a front lot line l
less than 50 feet In length.

f. Minimum Floor Area. Every dwelling house hereafter erected
shall have a minimum floor area of 1,000 square feet.

(d) Section 12-19 entitled "Conditional Uses" is supplemented and amended
by adding thereto a new Subsection 12-19.2(f) entitled "Housing for the Elderly"
to read as follows: '

f. Housing for the Elderly. No housing for the elderly, as defined
in Article 1, shall be considered except {n accordance with the
following restrictions and conditions:

1. Minimum 'Lot Area. The site shall have a minimum lot
area of 8 acres. )

2. Density. The gross density for any development of 2
housing for the elderly shall not exceed 12 dwelling units

per acre. The maximum number of dwelling units for any

project shalldetermined by multiplying the total area of

the tract in acres exclusive of any abutting public streets

by 12. Any fractional number of units shall be deleted.

3. Height, No building shall exceed 2-1/2 stories or 35
feet in height, whichever is the lesser.

4. Setbacks. No building or structure shall be located closer
than S0 feet to any property line.




5. Buffer Areas. The setback areas required in 12-19.2(f)(4)
above shall be landscaped with plant material as approved by
the Planning Board and shall not contain any building, structur
or improvements other than access into the interior of the tract

* as approved by the Planning Board. Off-street parking is

permitted within the setback required in paragraph 4 above
provided said parking is not closer than 25 feet from any

property line.

6. Off-Street Parking. At least one and one-half (1-1/2)
off-street parking spaces are required for each dwelling
unit. )

7. Open Space. There shall be a minimum distance of 30
feet between all structures containing dwelling units.

-

8. Landscaping. A landscaping plan shall be submitted and

.be subject to review and approval by the Planning Board at the

same time as the Site Plan. The landscaping plan will show !
in detail the locaticn, size, and type of all plantings {ncluding
lawns to be used on the site. All areas not used for buildings
or off-street parking shall be included in the landscapé lan.
All parking and service areas shall be so screened that said
areas are shielded from residential areas adjacent to the site.

9. Access. The location and alignment of ail ingress and
egress streets and driveways shall be approved by the Planning
Board to assure convenience and safety of traffic.

10. Lighting. Yard lighting shall be provided during the hours
of darkness to provide {llumination for the premises and all
interior sidewalks, walkways and parking areas thereon. All
wiring shall be laid underground and all lighting fixtures shall
be arranged so that the direct source of light is not visible
from any residential areas adjacent to the site.

2
11. Architecture and Construction. The architecture employed
shall be aesthetically in keeping with the surrounding area and
shall be subject to approval by the Planning Board. All building
shall be constructed in accordance with the Building Code and
shall comply with the following requirements:

(a) The exterior of each building wall of structures
housing the elderly shall be wood, brick or stone facing,
solid brick or stone, or some other acceptable durable
material. Asbestos shingle and cinder or concrete block
as exterior finishes are prohibited. The applicant shall
submit to the Planning Board for review and approval, in-




addition to any and-all other documents required by any
other Ordinance concerning Site Plan Review, floor plans,
elevation drawings, color'rendering and detailed finish
schedules.

(b) The exterior of accessory structures shall harmonize
architecturally with and be constructed of materials of a
like charcter to those used in principal structures.

12. Utilities. Every dwelling unit must be connected to the
public sanitary sewer and water systems as approved by the
Borough Engineer. All utilities shall be installed underground-
Every dwelling unit shall be serviced by a fire hydrant within
500 feet of said unit which hydrant shall be connected to a

: six inch main.  If more than one fire hydrant is required, said

hydrants shall be connected to an eight inch main.

13. Roads. All roads and driveways within the project shall

be private roads constructed and maintained by the developer |
pursuant to specifications prepared by the Borough Engineer

and subject to approval by the Planning Board.

14. Fees. At the time of filing an application for Site Plan
Approval, the applicant will file with the Borough Clerk a

fee of $75 per dwelling unit within the project. Said fees shall
be used to defray the cost of processing said application. No
part of the application fee is refundable. At such time as the
Site Plan is approved by the Planning Board but prior to the
{ssuance of a Building Permit, the applicant shall file with the
Borough Clerk an inspection fee equal to or not less than §
percent of the estimated costs of all improvements on site
exclusive of the dwelling structures. Said fee shall be
determined by the Borough Engineer and will be used to defray
any engineering {inspections made by the Borough. Any part of
said fee that {s not used as above outlined will be returned to
the developer after approval by the Borough Council. 2

15. Easements. Any easements as required by the Planning
Board, after review by the Borough Engineer, shall be shown on
the Site Plan and said easements shall be given to the Borough
at such time as said Site Plan is approved. Said easements may
include but are not necessarily limited to utility lines, public

"improvements, and ingress and egress for emergency vehicles.

16. Guarantees. The developer shall furnish to the Borough

as a condition of Site Plan Approval such guarantees, covenants,
. Master Deed or. Builder’s Agreement, which shall: satis{y'thd.
Ce requkements o£ the' Planningt Board for the cons_tmcﬂom an
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GIDEON ADLER, etc., et al,
Plaintiff,
vs.
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(October 11, 1985)

~AFTERN OO0ON SESszro N -

THE COURT: All right, I'm prepareq to
rule on these two matters, 1 might Say that is¢
would be My preference in these two cases to

write an opinion, Reality ig that these are

we're going to pe well over a baker's dozen.

And given our discussion about the Prolonged

nature of thig litigation, and given the fact
that there are many other issues oyt there

relating to the Act itselr, as well ag continued

not transferrinq, I don't believe it's in the
best interest of the parties, nor is it
Possible for the Court to do the Job that i¢
would like to do with respect to wrigten

opinions; and, therefore, 1 will decide them

baseqd upon this oral opinion,.

——— e



FORN 1048

PENGAD CO.. BATONNE. N.4. 07002 -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
25

application for transfer, and that the Court
will not pass upon any constitutional issues.

To the extent I may make reference to the Act,
and comment thereupon the Act, none of the
comments should be taken as the Court's view

of the constitutionality or nonconstitutionality
of the Act as a whole.

Furthermore, it should be clear that in
these two cases, just as in the previous cases,
I do not intend to establish any exhaustive
definition of manifest injustice. To some
extent, today's cases represent one each of the
categories of cases that have previously been
before the Court,

On October 2nd I considered five cases
that had been fully tried or; with respect to
one of those cases,partially tried and settled
during trial.

Holmdel, of course, has been through a
fair share trial of some length and nonconformance
of the ordinance at the time of the adoption of
the amendment was conceded by the order of oral
argument,

On October 4th I considered three cases

in which settlement had been arrived at, or the
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municipalities had agreed to voluntarily

.comply in exchange for a court ordered immunity.

Bernardsville has entered into an interim
settlement agreement and has also received
immunity from the Court.

In each of the previcus cases I had denied
transfer on facts, specific circumstances, not
thelr consistency is the important issue, because
I'm reminded that consistency is the hobgoblin
of little minds.

The case that is before me must be placed
in the proper perspective. The arguments which
have been made in them, and have been made in
the prior motions for transfer, range from the
extreme that transfer is manifest injustice
because of vested rights and because of delay
to the arguments made by the municipalities
that there should be transfer of all cases,
because of the need. for statewide uniformity,
because of great speed in the legislative
executive process,6 because of the Supreme Court's
stated preference for a legislative solution,
and because of the alleged disparity of treat-
ment which will occur between the cases that

are transferred and the cases not transferred
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and the disparity between the towns which have

. resisted and the towns which have voluntarily

complied.

The fact of the matter is that the
legislation clearly evidences through Section 16
and elsewhere, including Section 19 dealing with
the remand provisions, Section 23 dealing with
court supervision of phasing, Section 12B relat-
ing to the interplay between the Court and
Council concerning regional contribution agree-
ments that the Legislature did not intend to
totally exclude the Court,

The legislation evidences an effort to
strika a balance between the desire to place
the housing issue squarely in the legislative-
executive arena and the need to recognize that
in some cases, because of the fact specific
circumstances, it would be appropriate -- rather,
it would be inappropriate, if not unlawful, to
subject those cases to the Housing Council
process.

The clear intent that some cases would
stay in the court also leads me to comment on
the argument that has been raised in the cases

before the Court today, and others, as well as
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by the public utterances and some public
officials concerning a disparaging treatment
;f municipalities.

In the first instance, as I noted, the
legislation has expressly provided for dis-
paried treatment, if one defines that as having
cases continued in two jurisdictions.

Secondly, there is nothing to demonstrate
their staying here in court or going to the
Council automatically benefits the municipali-
ties involved.

I take it that there is a presumption
that some have engaged or an assumption that
that be the case but no one knows that at this
point.

Thirdly, in those cases seeking transfer,
so far, there's been no disparity created.
That's because all of the motions have been
denied.

In factually similar circumstances it is
likely, indeed very likely, that there are cases
on the court docket in which a motion for
transfer would be granted if made. The mere
granting of a motion under those circumstances

would not create a disparity in tribute:; it
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means only in the cases staying here there was

_manifest injustice found and in the cases

transferred there was not.

Clearly, the Legislature intended a
different trratment of the two types of cises.
But that is seen as bheing fair by the framers

of the legislation. It adds nothing to the

" disposition of the -~ on the merits to call

this dual system created by the Legislature a
disparied treatment:; instead it is two alter-
nate means of disposition, both of which are
seen as being fair to the parties under the
peculiar circumstances.

To the Council, if there's no manifest
injustice, and in the Court, if there is. 1In
short, the different or disparied treatment
argument begs the question which remains, and
that is should this case be treated differently
from that case because of the principles or
absence of manifest injustice.

Finally, as part of placing the issue
in perspective, something should be said about
the emphasis by the defendants in this case,
in all other motions previously heard, that our

Supreme Court has stated a preference that the

. 824 ..
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housing issue be relegated to the lLegislative
and Executive arena.

First, of course, it is clear there

from what Mount Laurel says that it was the

Court's wish. Both the Supreme Court, that
is, the capital C and also the little C. Ten
years later it still is and it should motivate
all appropriate deference to the legislation.
However, it must be noted that the Court's
patience and the legislative default has created
some circumstances in which it may no longer be
viable to vindicate the constitutional obliga-~
tion by total abdication to the legislative-
executive process, and, indeed, Section 16 of
the Act recognizes that fact.

Preference for a legislative-exaecutive
solution cannot, in all cases, be translated to
a circumstance where the constitutional

imperative of Mount Laurel will be violated.

At a minimum, the manifest injustice exception
must contemplate that we avoid a circumstance
in which transfer would seriously undermine the
constitutional imperative which the legislation
itself must satisfy if it is not to experi§nce

constitutional impairment. To that extent, the
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term "manifest injustice” should be inter-
preted in such a manner as to support the
fundamental gocal of the legislation, and that
is to satisy the constitutional mandate in a
reasonable manner.

As a minimum test, the legislation must
create the realistic opportunity for housing
which is found to be the constitutional core

of Mount Laurel II. The Court should, in

interpreting the doctrine of manifest injustice,
seek to help the legislation to meet that test.

Now, with resrect to the definition of
"manifest injustice" and, in particular, Section
16, something should be said.

First of all, let's be clear that for the
record we are talking here about the first por-
tion of Section 16 of Chapter 222 of the lLaws of
lggg, commonly referred to as Section 16A but
not referred to in the Act by a subletter
characterization. That is to say, there is a
16B in the Act but there is no 1l6A. We're
dealing with a portion that is unprecedented
and reads:

"Por those exclusionary zoning cases

instituted more than 60 days before the effective

I gua
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date of this Act, any party to the litigation
may file a motion with the Court to seek a
transfer to the Council. In determining whether
or not to transfer, the Court shall consider
whether or not the transfer would result in a
manifest injustice to any party to the litiga-
tion."

It should be noted that the Act does
not clearly establish whether manifest injustice
is the only standard. I noted that only in
passing because the cases before the Court today
will be determined based upon that, but it
shouldn't be taken from what the Court said that
I have reached a conclusion that it is the
understanding. It should also be known that
the section doesn't define "transfer,"” doesn't
define "manifest injustice”; obviously, if it
did, we might spend less time with these
arguments., And it doesn't define the term
"party."

Now, the lanquage that I guoted, start-
ing with the words, "Any party to the litigation
may file a motion with the Court to seek a
transfer," replaced different wording in a prior

draft of the Act which read in part:
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"No exhaustion of the review and
mediation procedures established in Section
14 and 15 of this Act shall be required unless
the Court determines that a transfer of the
case to the Council is likely to faéilitate
and expedite the provisions of a realistic
opportunity for low and moderate income
housing."

It is by no means clear what the
Legislature intended to accomplish by changing
the literal wording of "facilitating and
expediting the provision of low cost housing”
to a standard of manifest injustice éo any
party. I believe that it is fair to say that
the final version emphasizes more explicitly
the interests of the parties, as where the
prior version more explicitly emphasizes
expedition of the provision of housing. One
cannot assume that the change in wording didn't
intend a change in meaning. Beyond that, how-
ever, absent some clear legislative history,
it's extremelf difficult to discern whether the
Legislature sought to limit or broaden the
Court's discretion, or whether it sought to

limit or broaden the potential f£or transfer of

prg et e
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cases more than 60 days old. I know that the

assumption is that it intended to further

limit the Court's discretion, but I suggest
strong interpretive arguments can be made on
both sides.

It i3 interesting to note that, although
the statute itself omitted specific reference
to expedition, the Senate Committee statement
which accompanied the amendment made on
February 28, 1985, to the bill is inconsistent
with the language of the bill itself. Wwhile
the bill deleted specific reference to the
expedition standard, the code standard empha-
sizes that at this time -~ or the code state-
ment emphasizes that it shouid continue to be
considered along with manifest injustice.

That statement of the same date reads
as follows:

"Section 5 established that a Court, in
determining whether to transfer pgnding lawsuits
to the Council, must consider whether or not
manifest injustice to a party to the suit would
result, and not just whether or not the provi-
sion of low and moderate income housing would

be expedited by the transfer."

A
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That sounds like a dual test was
intended. O©Of course, even under the present
wording, it can be strongly argued that the
manifest injustice test is not the sole
consideration, and that the statute read
literally makes it one consideration.

I don't .intend to try to reconcile this
language, nor, as I indicated, do I intend to
try to define "manifest injustice."” I know
there's been an attempt in various briefs filed
in this case and in other matters to find a
definition for that term. I think it's in the
nature of us lawyers to try to identify
"manifest injustice,"” manifest injustice came
from Rule 4:69 or it came from an utterance of
the Supreme Court, or it came from a rule of
discovery, Rule 4:17, that the Legislature must
have been smart enough to know that it meant
manifest injustice in terms of some specific
prior authority. I don't think any of those
arquments are demonstrable, although one may be
somewhat stronger than the other. The fact of
the matter is that its meaning will evolve as
all of the transfer motions now pending before

this Court and the other Mount Laurel judges
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are heard.

As I said before, and I apologize to
those who had to sit through this tirade before.
in cases at the factual extremes, the term will
be relatively easy to interpret. Just like
"obscenity,"” to paraphrase Justice Stewart,
you should be able to know it when you see it.

Finally, in terms of definition, as
noted above, the statute does not define what
is meant by the terms "transfer" or "party."

As to transfer, that issue might be relevant
to manifest injustice to the extent that, if a
case is transferred in its present posture,
with a full record, and the Council being
bound by issues decided, the potential for
delay and the possible cost of relitigation
might be reduced.

The brocedural scheme evidenced by the
statute, which I will shortly discuss, does not
seem to disclose an intent to bind the Council
with what has happened in the court before it.
The defendant municipalities have consistently
stressed that the statute represents an oppor-
tunity for a fresh, new, comprehensive approach.

Indeed, the Governor's statement indicates that

R VO

£



5 R
NN Tad v
-V

. FORM 2048

PENGAD CO.. BAYONNE. N.J. 07002

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

17

the statute gives a breathing period. And if

_there's a failure to agree on a housing element,

mediation replaces litigation pursuant to
Section 17.

The Act seems to ring of a new approach
unencumkered by prior court rulings. In any
event, in the cases before me, I do not have to
reach that issue today.

As to the term "party," something should
be said about the interests of the group we call
lower income households. It should have long
been clear that the status of the lower income

household in Mount Laurel litigation rises far

above the category of a hidden or third-party
beneficiary. Even where an urban league or

other civic or non-builder plaintiff is involved,
the lower income class must be considered a party
to the acticn. The prospect of a builder's

remedy is offered as the quid pro quo to sue on

behalf of those persons for whom the remedy will
benefit.

Our Supreme Court has described Mount
Laurel litigation as institutional or public law
litigation at Pages 288, 289 of the opinion in

Footnote 43. These cases are brought to vindicate
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resistance to a constitutional obligation to
the affected group. In that sense, they are
class actions and the class is very much a
party. Judge Skillman has passed upon this

issue in his decision in Morris County Fair

Housing Council vs. Boonton Township, 197

New Jersey Super. 359, where, at Pages 365,

366, he says:

“A Mount Laurel case may appropriately

be viewed as a representative action which is
binding on nonparties. The constitutional

right protected by the Mount Laurel doctrine

is the right of lower income persons seeking
housing without being subjected to discrimina-
tion. The public advocate in such organiza-
tions as Fair Housing Council and the NAACP

have standing to pursue Mount Laurel litigation

on behalf of lower income persons. Developers
and property owners are also conferred standing

to pursue Mount Laurel litigation. In fact,

the Supreme Court has held that any individual
demonstrating an interest in, or aﬁy organiza-
tion that has the objective of securing lower
income housing opportunities in the municipality

will have standing to sue such municipality on

- 91A
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Mount Laurel grounds. However, such litigants

are granted standing not pursue their own

interest but, rather, as representatives of
lower income persons whose constitutional
rights are allegedly being violated by exclu-
sionary zoning.

In light of the representative character
of exclusionary zoning litigation, the tarm
'party to the litigation' in Section 16 must be
construed to include the lower income persons
whose interests are being asserted in the
litigation, as well as the nominal plaintiffs,
Any other interpretation would effectively

support the Mount Laurel decisions and statutes,

and the statute itself, for it would result in
decisions being made without regard to any
potential injustice to the lower income persons
whose interests are, in reality, at stake in

the proceedings and who are bound by the judg-~-
ments which are entered in these proceedings.
They are at the very interests which our Supreme
Court describes at Page 337 of its opinion as
the greatest interests in ending exclusionary
zoning.

The decision of whether the class is a

. 92a
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party cannot turn on the name of the plaintiff,
If the Court would consider manifest injustice
for lower income persons in cases involving the
Urban League or the Public Advocate, should it
not do so in cases where those same lower income
people are represented by builders who clearly
also had other motives.

‘There was, as we referred to earlier,
the genius of the builder's remedy. Therefore,
the Court must look at such considerations as
further delays in the rights of the public.
The fact that they remain in substandard housing
as the debate continues and for some time there-
after, certainly for some period after resolu-
tion until housing is built. The fact that
there is a further burden that might be created
on lower income peovle in enforecing their rights,
either by containing the case here or transfer-
ring it, any argument that lower income people
will be relegated to exclusive reliance on
voluntary compliance by municipalities for an
extended period of time.

Now, before turning to a factual analysis
of each case here today, something should be

said about the consequences of a transfer as it
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relates to the potential for delay or expedi-
tion of the process which leads to the produc-
tion of lower income hcusing. This issue has
been briefed at some length in previous cases,
has not been addressed at a great deal of length
here, but it is clearly relevant to appropriate
decision in the case, the cases before the
Court today.

The timing and procedure under the Act
is as follows: The Act became effective on
July 2, 1985. Section 5A creates the Council
on Affordable Housing, and Section 5D requires
the Governor to nominate the members within
30 days of the effective date. The nominations
have been made and are awaiting confirmation.
Section 8 requires the Council to propose
procedural rules within four months after the
confirmation of its last member initially
appointed, or by January 1, 1986, whichever is
earlier. Given the Council members have not
been confirmed, and given our proximity to
November S5th, it is likely that the procedural
rules will be adopted somewhere around May 1,
1986, the assumption being that the confirmation

will occur near the end of this year.
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Section 9A requires any municipality

which elects to submit a housing plan to the

Council to notify the Council of its intent to
participate within four months of the effective
date of the Act.

Section 7 requires the Council to adopt
criteria and gquidelines for the housing plan
within seven months of confirmation of the last
member initially appdéinted, or January 1, 1986,
whichever is earlier. Assuming confirmation

of the membership is accomplished near the end

of this year, the Council would have until

approximately August 1, 198€, to adopt criteria.

Section 9A gives the municipality five
months f£rom the date of the adoption of the
criteria to file its housing element. If the
criteria were not adopted until August 1, 1986,
the municipality would then have until January
1, 1987.

Now, I should say before continuing in
the process that one may ask why would the Court
assume that the full time period in each of these
cases will be utilized. And, of course, it may
not. But as will be seen in a moment, the

Court's going to make an assumption with respect

.« meamew. ' L '9-5A




2046

- FORM

PENGAD CO. 8AYONME. N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23
to other time: periods which will certainly
compensate for any overassumption which has

already been made.

Section 13 provides that the municipality
may file for substantive certification of its
plan at any time within a six-month period from
the ~- I'm sorry. A six-year period from the
filing of the housing element. Nothing seems to
expressly require expeditious filing for sub-
stantive approval; but assuming it is requested,
the Township has to give public notice within
an unspecified period of the requested certi-
fication. Once again public notice is given,
that is, once public noticé'is given, the 45-day
period begins ¢to run. It is not clear from the
Act that there is a time limit on the Council
to act on the’requested certification, thus,
the objection period is 45 days. The review
period could reasonably be expected not to com-
mence until after the 4S-day objection period
has terminated. One would not expect any
deliberative body would start to consider the
validity of a proposal to it before it has
heard the objections, and the objections, of
course, may be filed at any time within 45 days.

96A
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Howeﬁer, I'm going to assume for the
moment that the municipal petition for substan-~
tive certification and the public notice ara
done simultaneously in one day, and I'm going
to assume that the Council does not wait for
objectione -~ for the objection period to
expire, but that it starts immediately to
review the housing element and fair share
plan. That procedure would, nevertheless,
have to consume 45 days because the objection
period must be permitted to run and, therefore,
would take the process to approximately
February 15, 1987. Now, if at the end of that
4S~day period the Council is pre?ared to grant
substantive certification, the town must adopt
its ordinance in 45 days or by April 1, 1987,
That would appear under any stretch of the
imagination to be the minimum elapsed time
before an ordinance would be in place creating
realistic opportunity. If at the end of the
45-day period the Council denies certification,
or conditionally approves it, the municipality
has 60 'days to refile, and that would take us
to April 15, 1987. And the Council has an

unspecified period of time thereafter to review
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it. Once the Council gives substantive

certification, the municipality has 45 days to

adopt its implementing ordinance and, under
that set of assumptions, or that procedure, the
deadline would extend to June 1, 1987, assuming
that the Council reviewed the matter in one day,
which would be a first for any governmental
body, including the Court. If, on other hand,
an objection is filed, it must be done within
45 days of public notice, in accordance with
Section 14. Assuming public notice has been
given by January 1, 1987, objections must be
filed by Pebruary 15, 1987.

Pursuant to Section 15A, mediation and
review is commenced if an objection is received.
No time limit is set on that process. I will
assume that it takes 60 days in which event we
will have reached April 15, 1987. That assump-
tion, of course, has many unknowns. The
question remains as to how many cases will be
before the Council and the size of its staff,
its capacity to mediate and review. The assump-
tion I am making is based upon a single case -
scenario; that is, the Council not having to

deal with all the other pressures that might be
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upon it to deal with many other cases. Media-
tion is, by any gauge, a time-consuming process.
If mediation is unsuccessful, that matter is
then referred to an administrative law judge,
who has 90 days to issue a decision, unless
that period is extended for good cause. This
procedure could then extend to July 15, 1987,
assuming there is no extension. The adminis-
trative law judge findings are then forwarded
to the Housing Council, with the record before
the administratd ve law judge, and under
N.J.A.C. 1:1-16.5, the Council -has 45 days to
act on the decision by accepting, rejecting,
modifying or remanding the case to the
administrative law judge. And absent a remand,
the procedure tlen would extend to, or could
extend to, September 1, 1987,

I believe that under the scenario of a,
if we can call it, contested proceeding before
the Council, that date, in all likelihood, is
the minimum date by which there could be a
conclusive decision before the Council. There-~
after, presumably, -and if there is an appeal,
it would proceed along the same time track as

an appeal from this court, while there may be
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slightly different rules, the time before the

Appellate Division and beyond presumably we

can't say.

Now, before reaching a conclusion con-
cerning the two motions to transfer, I think it
is important to briefly summarize the status of
each case before the Court.

Wwith regard to the Bernardsville case,
the plaintiffs filed on June 21, 1983, There
were case management conferences on Augqust 3,
1983, and December 20, 1983. A stipulation
of partial settlement was entered on February 9,
1984, granting the plaintiff a builder's remedy,
appointing a special master to help fix the
details of the remedy. An interim order was
entered in November, on November 20th of 1984,
which grants a builder's remedy to the plain-
tiff at nine units per acre, for a total of 76
units. It provides that the master is appointed
to asaist in the terms of a complete compliance
package, and it grants the Township an immunity
from any further builder's remedy actions. The
Township's compliance package was presented at
public meetings on January 14, 1985, and March

18, 1985, The Township apparently adopted its
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ordinance on March 18, 1985,

Mr. Raymond, the court-appointed expert,
submitted his report on April 30, 1985. The
report is generally supportive of the compli-
ance package.

There were motions tco declare that the
Township d4id not have a right to condemn the
plaintiff's tract, a cross-motion to vacate
the plaintiff's builder's remedy. The first
motion was disposed of by the Court, the second
one remains undisposed of as of today.

During a telephone conference on
September 10, 1985, the Court advised that the
condemnation of the Motzenbecker tract would be
looked at in the context of the entire compliance
package. The immunity which was granted on
November 20, 1984, for a period of 90 days has
been extended three times.

On February 4, 1985, it was extended
until April 1, 1985. On April 4th it was
extended until April 30th. And on May 6th it
was extended indefinitely to the date of a
conpliance hearing. So that, in effect,
Bernardsville has been under immunity now for

1) months,
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A compliance hearing was scheduled fbr

_this case on September 10, 1985. The Court was

ready to proceed, but at that stage the legisla-
tion had intervened and the municipality, as is
its right, chose to move for transfer.

What is left to be done in this case, in
this court, if it is not transferred, is to
reschedule that compliance hearing, which would
take a very brief period of time, given the
master's approval, given the absence of objec-
tion, except for, of course, the issue of
builder's remedy, and the revision of anv
ordinance, any portion of the ordinance which
is necessary.

With regard to the builder's remedy issue,
the Court has already jindicated that it believes
that the town has a right to condemn this parcel;
and if that is the case, then there is no
imperative or there is no obstacle tb the
approval of the ordinance if it otherwise meets
approval. The ordinance has already been
adopted, assuming it had to be revised, the --

a reascnable estimate time to complete this
case would be two to three months.

Now, with respect to the Holmdel Township

. 102A

i
.




. FORM 2048

PENGAD CO.. BAYONNE. N.J. 07002

sl

10

11

12

13

14

15

16

17

18

19

20

21

24

30

case, Real Estate Equities filed a complaint

on Fekruary 28, 1984. The New Brunswick case

was filed on May l6th. And after the Court
consolidated those two actions June 7, 1984.
the Township adopted an ordinance on August 27,
1984, as was referred to in oral argument.
Trial began on October 15, 1984, At that time
the Court was feeling pretty good about the
standing of the cases, and I think the trial
continued, and I don't!have this in my notes,
but my recollection is for a period of approx-
imately eight to 10 days. The trial was by and
large limited to the issue of region, regional
need, and the entire fair share issue.

At the end of the case tﬁe Court
appointed a special master to assist the Court
with respect to clarification. Some of the
basic data needed to establish a fair share
number under the methodology under this Court,

under AMG vs., Warren, blank New Jersey Super.,

blank =-- I used to say heretofore unreported --

and the‘master was directed to calculate such
things as the amount of growth area, employment
figures, commuter shed question, all of which

seem to have been pro forma. The report still
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has not been f£iled.

The Court also was faced with the
determination of some possible revision to the
methodology, particularly with respect to the
question calculation of present need, because
the same issue was involved in the case of

Field vs. Franklin pending before the Court at

about the same time and tried at about the
same time. And the Court withheld issuance of
an opinion until it had the opportunity to
receive the data under both of the cases that
was requested by the Court.

The standing master was asked to provide
the same information provided in the Field case
in this case. Neither of the information having
been filed, the Court released an opinion
vesterday on the question of modification of
the present-need approach. And based upon that
opinion, one can calculate now the present need
for both Holmdel and, of course, for Franklin
Township.

What remains to be done is to do the
manual work necessary to provide the Court with
the information requested of the expert, for

the Court to respond to any suggested modifica-
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tion in a prospective need methodology, which

- the Court is prepared to do on a very short

notice, and then to fix fair share.

Thereafter, a compliance ordinance will
either have to be nrepared by Holmdel or it has
the option, under the pretrial order, to rely
upon the ordinance which it adopted on August
27th,

I'm going to assume for the purposes of
estimating elapsed time that the Township would
choose the right to take 90 days to either
reevaluate its present ordinance or to amend it:
thereafter, a compliance hearing would be held
and revisions which are required by the Court
would then be undertaken and an ordinance
adopted. It is likely that that procedure
could be completed within a six-month period
or less.

Now, having taken a general overview of
the statute's meaning, a more detailed review
of its procedures and time frames, and a
specific analysis as to the progress and étatus
of each case before the Court today, there
remains only the ultimate issue of whether these

cases should be transferred to the Council or
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retained here in court.

The parties to these motions and to
othars filed with the Court have suggested a
host of criteria by which the application of
transfer should be judged.

As I have in the other oral cpinions,

I believe it's useful to list them for the
benefit of the Bar and for any reviewing court,
not necessarily in order of preference and
clearly with no intention to imply approval of
any of the factors which I mentioned. I list
them to preserve them for consideration in
future matters.

Clearly, in these cases, énd in others,
certain factors predominate and others have
little relevance. The factors include the age
of the case, the complexity of the issues, the
stage of the litigation -- that is, whether it
is at discovery, pretrial, trial compliance,
settling -- the number and nature of previous
determinations of substantive issues, the rela-
tive degree of judicial and administrative
expertise on the issues involved, the need for
the development of an evidentiary record, the

conduct of the parties, which I've mentioned

. 106A
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earlier in this argument is not a factor in the

. Court's view in these cases; the likelihood

that Council determinations would differ from
the Court's; the likelihood that Council
determinations would have a basis in broader
statewide policy; whether harm would be caused
by a delay in transfer or, conversely, whether
a denial of transfer would cause a greater
delay; whether the Council process, absent the
ability to impose restraint, would cause the
irreparable loss of vacant, developable land

for Mount Laurel construction. And related

to that, the argqument made by Mr. Bisqaier today
that there may be a lot of infrastructure
availabability; sewer capacity, water capacity:;
would the transfer facilitate or expedite the
realistic opportunity.:for lower income housing;
the possible change in the housing market which
would occur if the venue -- that is, the Council
or the Court ~- selected cause delays; the loss
of the plaintiff's right to participate in the
Council process up to the point of medication;
and the loss og alleged rights under existing
orders. |

Without repeating the facts of each case,
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both of these cases have certain things in

-common and some individual characteristics.

They've both been arduous, complex cases which
have taxed the resources of all involved. To
repeat even a portion of the process before
the Council seems unnecessarily burdensome and
unfair to the parties, even if the municipal-
ities are willing to do that,

There. have been substantive determina-
tions of noncompliance in both. A determination
of fair share in Bernardsville and, as indicated,
a determination of fair share in Holmdel awaits
only the report of this master or a substituted
master.

With the decision of the Court in Field

vs. Franklin, the moment of arriving at a fair

share for Holmdel moves a good deal closer.

The evidentiary record is complete, or virtually
complete, concerning region, regional need, and
fair share either by trial or by stipulation.

In the Bernardsville case, mention should
be made of its argument that it deserves transfer
because of its voluntary compliance. It argues
that it has not dug in its heels like others.

It does not acknowledge, however, that it has
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had the benefit of an immunity order for almost

-a year. But for that order, and the concomitant

protaction that goes with it, and the concomitant
commitment to compliance, Bernardsville would
have been treated as a municipality that had,

in its own terms, dug in its heels, and it
would have been brought to trial a long time

ago and the Court would have been -- would not
have been as lenient in the compliance time
allowed. It asked to be treated specially
because it's obeyed the law. In fact, it
received every consideration for voluntary
compliance, both in terms of a reduction of its
fair share number, a lengthy compliance. It has
now adopted the compliance ordinance, which has
been, as indicated, generally approved by the
master and within a very short period of
receiving the approval. It has been dealt with
fairly; in fact, extremely fairly. I make those
comments not by way of any criticism because I
believe that it is through the efforts of its
couneel that Bernardsville has taken a very
intelligent hand to compliance: but at this stage
of the litigation it can't have it both ways.

Holmdel has taken a different course.

¥ '..'l" 'Y
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It has vigorously praserved every right to which

- it's entitled under the law, but it, too, has

reached a stage where in a relatively brief
period of time it will be called upon to submit
a compliance ordinance absent approval of the
motion to transfer.

Most importantly, and indeed of predomin-
ant importance in the cases, is the status of
each case and the inevitable delay which must
ba caused by transfer.

As the facts recited above. show, each of
these cases are near completion., The Court's
best estimate is that they could be done in any-
where from three to six months. And even if
that estimate is overly optomistic, the time
span is significantly shorter than the minimum
of 18 months processing through the Council,
which more realistically will take two years or
more. We're not looking at delay in a vacuum
because, certainly, the Housing Council process
must take some time. And at this posture we
have to assume that the lLegislature chose a
reasonable time frame for cases which belong
before the Council. But in transfer cases we

have toilook at delay in relationship to the

—- - .. 1104
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status of the case before the Court. Delay

‘equates to postponing the day until the realistic

opportunity is afforded and houses are built.

In each case we have builders ready to proceed,

just as builders have moved promptly to get

construction underway in other towns where
compliance already has occurred.

In the case of Bernardsville, we have
an even more desirable situation being that the
municipality itself is ready, by its own admis-
sion, to build available housing. Of course,
avoidance of delay at all costs is not the goal.
However, no one has demonstrated that the Court
does not have the expertise, the ability to meet
these matters and, at the same time, also meet
the special issues that can be involved in these
cases,

Both the municipalities before the Court
today, and in other matters, have been evaluated
on a regional statewide planning basis which has
been carefully developed. That's not to say that
it is a more thorough, more appropriate basis
than others might develop. .It is to say that it
is comprehendive and, in the Court's view, clear.

The methodology also leaves room for adjustments
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which are based upon the absence of vacant

" land, environment constraints, need for

preservation of agricultural, historical,
recreational or other special categories of
land uses, prior land use patterns, prior
efforta, and providing housing variety and
many other practical and equitable situations
which would or could effect the failr share
number which would be produced by a literal
application of the methodology. The method-
ology, of course, incorporates the mandate of

Mount Laurel ITI and its instructions with

respect to radical transformation. It allows
the Court to face, even without the legisla-
tion, and to take in effect the impact of the
planning impact of whatever the court order
may be with respect to fair share minimum,

In short, it appears to me that the
methodology before the Court meets the same
type of planning criteria on a regional and
statewide basis as met by the legislation,

I can comfortably conclude in these cases that
not only is it manifestly unjust to the
plaintiffs: to transfer these cases, but there

is no significant unjustice, or injustice, to
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the municipalities to retain them. The
. datermination of manifest injustice is and will
be a balancing process in all cases.

In each case before the Court today, the
balance tips dramatically in favor of the denial
of these motions. The statutory test is manifest
injustice to any party. Defendants have failed
to demonstrate the slightest injustice to them;
whereas, the injustice to lower income households
and the plaintiffs in both cases is, indeed,
manifest.

And I would ask counsel for plaintiffs to
submit an order in accordance with the opinion.

A L 12 MR—MASTRO: If vou don't mind, may I
submit the order?

THE COURT: Yes.

7 - (< MR. MASTRO: It's my motion.

THE COURT: What remains in the Motzen-
becker igsue is the vacating of the ramedy
matter. I will get to that. That does not
excusa, as far as I'm concerned, compliance.

So theré'!ll be compliance. If the town is
thinking about modification of its compliance
package, it should proceed.

(Whereupon, the matter concludes.)
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GREENBAUM, ROWE, SMITH, RAVIN, DAVIS & BERGSTEIN
COUNSELLORS AT LAW

D GATEWAY ONE E ENGELHARD BUILDING D PARKWAY TOWERS
SUITE 300 P. O. BOX 5800 P. O. BOX 56800
NEWARK, N. J. 07102 WQODBRIDGE, N. J. 07095 WOODBRIDGE, N. J,. 07098
(201) 623-5600 (201) 549-85600 (201) 780-0100
ATTORNEYS FOR ATTORNEYS For Plaintiff ATTORNEYS FOR
Plaintiff
SUPERIOR COURT
HELEN MOTZENBECKER, OF NEW JERSEY
LAW DIVISION
SOMMERSET/OCEAN
OUNTY
v8 BocEzt No. L-37125-83
Defendant
MAYOR AND COUNCIL OF THE BOROUGH CIVIL ACTION
OF BERNARDSVILLE AND THE BOROUGH (MOUNT LAUREL II)
OF BERNARDSVILLE. ‘ ORDER TO TRANSFER

THIS MATTER having been opened to the Court by J. Albert Mastro,
attorney for Defendants, and the Court having considered the Certifications and
Briefs in support of said application; and the Court having also considered the
Briefs and Affidavit in Opposition to said application; and the Court having
considered the oral arguments of J. Albert Mastro on behalf of Defendants and
Douglas K. Wolfson on behalf of Plaintiff; and for good cause shown,

IT IS on this 25thday of October, 1985

ORDERED AND ADJUDGED that for the reasons set forth in the Court's
oral opinion on October 11, 1985 Defendants motion to transfer the within case
to the Affordable Housing Council be and is hereby denied.

/S/ _HON. EUGENE D. SERPENTELLI
HON. EUGENE D. SERPENTELLI, A.J.S.C.
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