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RE: The Hills Development Company v. Township of Bernards, et al.

Docket No. L-030039-84 P.W.

Dear Judge Serpentelli:

Pursuant to my conversation with Your Honor's law secretary, I enclose a
notice of motion on short-notice which motion is returnable on November 22, 1985
at 2:00 p.m. The within motion seeks to preliminarily enjoin Bernards
Township's adoption of proposed Ordinance #746 or any other ordinance which
would affect compliance and/or the presently pending development application

submitted by Plaintiff. Proposed Ordinance #746 is scheduled to be adopted on’

November 26, 1985.

In support of the within motion, please find enclosed a letter memorandum,
affidavits and exhibits. The original and two copies of a proposed form of
Order are also enclosed. :

I understand that Your Honor's chambers did not receive a copy of the Order

entered by the Supreme Court with respect to Plaintiff's motion to dissolve the
stay issued by the Appellate Division. Please find same enclosed.

Respectfiilly Smeikiggl/
A :M

Thomas F. Carroll

TFC:k1p

CC: James E. Davidson, Esqg. (w/enclosure - Hand Delivered)
Arthur H. Garvin, III, Esq. (w/enclosure - Hand Delivered)



SUPREME COURT OF NEW JERSEY
M-288 September Term 1985

24,780
©nT INITLLS DEVELOPMENRT COMPANY,
Plaintiff-Movant,
v. ORDER

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, etc., et al.,

Defendants-Respondents.

This matter having been duly presented to the Court, and

gcod causc appearing;

It is
i1 this matter

io Jzanled; and

ORDERED that the motion to dissolve the stay
imposeé by the Superior Court, Appellate Divisioen,

it is further

ORDERED that the stay shall remain in effect pending the

resolution of the appeal in the within matter now pending before

this Court; provided, however, that plaintiff may make applica-~

tion for a modification of this Order or other appropriate relief

based upon any proposed municipal action that might affect the

municipality's ability to satisfy its Mt. Laurel obligations or

upon any other relevant change in circumstances.

WITNESS, the Honorable Robert K. Wilentz, Chief Justice,

at Trenton, this 14th day of November, 1985.

Clerk
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BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808

Attorneys for Plaintiff

THE HILLS DEVELOPMENT COMPANY : SUPERIOR COURT OF
' : NEW JERSEY
Plaintiff : LAW DIVISION-

SOMERSET COUNTY/OCEAN COUNTY
vS. : (Mt, Laurel II)

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal
corporation of the State of New Jersey,
THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP

OF BERNARDS

Docket No. L-030039-84 P.W,
CIVIL ACTION

NOTICE OF MOTION TO
MODIFY TERMS OF STAY

46 6o ov 26 S0 @4 48 e+ S0 ss 00 ae

Defendants

TO: James E, Davidson, Esq.
Farrell, Curtis, Carlin & Davidson
43 Maple Avenue "
P.O. Box 145
Morristown, NJ 07960

Arthur H. Garvin, 111, Esq.
Kerby, Cooper, Schaul & Garvin
9 DeForest Avenue
Summit, NJ 07901
PLEASE TAKE NOTICE that the undersigned attorneys for Plaintiff in the

above-captioned matter will move on short-notice before the Honorable Eugene D.

Serpentelli of the Superior Court of New Jersey, Law Division, Somerset/Ocean




County, at the Ocean County Court House, Toms River, New Jersey on November 22,

1985 at 2:00 o'clock in the afternoon or as soon thereafter as counsel may be heard

for an Order:

1.

Enjoining the referral to and review by the Planning Board, public
hearing, second reading and adoption of Ordinance 746 and the
taking of any official action on any other ordinance which would
amend, repeal or delete any provision of the Defendant Township's

land use ordinances which concern the Township's response to its Mt,

Laurel obligation and/or the presently pending development

application submitted by Plaintiff; and

Directing that the Plaintiff's pending development application be
processed by Defendant Planning Board in accordance with
applicable law including N.J.S.A. 40:55D-1 et seq. and Bernards

Township Ordinances.,

It is requested that the relief requested herein shall remain in effect

pending resolution of the Defendant Township's appeal which appeal has been

certified to the Supreme Court.

PLEASE TAKE FURTHER NOTICE that in support of this application,

Plaintiff will rely on the affidavits, brief and exhibits filed and served herewith.

1 hereby certify that copies of the aforementioned documents were hand-

delivered to counsel for Defendants on this date.

Oral argument is requested.

BRENER, WALLACK & HILL
Attorneys for Plaintif}-

The Hills Developmerit Company
7 / 7
, » P g
o " 7. Lz / >
By: % : %f/

Thomas F. Carroll 4

November 20, 1985 -2-
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Honorable Eugene D. Serpentelli
Judge, Superior Court of New Jersey
Ocean County Courthouse

Toms River, New Jersey 08753

Re: The Hills Development Company v. Tp. of Bernards;
Docket No. L-030039-84 P.W.

Dear Judge Serpentelli:

Please accept the following letter meﬁxorandum in lieu of a formal
brief in support of The Hills Development Company's within application. In this
application, Hills seeks to enjoin Defendant Bernards Township Committee from
taking any action to amend, delete or repeal Ordinance No. 707(E), or any other
ordinsnce affecting the Bernards compliance program and/or Hills' pending
development application, pending resolution by the Supreme Court of the
certified appeal brought by Defendants. Moreover, it is requested that Bernards
be directed to process Hills' pending development application in accordénée with
applicable law. In essence, it is requested that the status quo be preserved since

this matter is now stayed.



Honorable Eugene D. Serpentelli
November 20, 1985
Page 2

STATEMENT OF FACTS

The above-captionied matter is exclusionary zoning litigation filed on

May 8, 1984 pursuant to Southern Burlington County N.A.A.C.P. v. Tp. of Mount

Laurel, 92 N.J. 158 (1983) ("Mount Laurel II").* In September of 1984,

Defendant-Bernards Township ("Bernards") contacted The Hills Development
Company ("Hills") and offered to settle the litigation. Pursuant to Bernards'
offer to settle, the Township adopted Ordinance 704 (Exhibit "A") which rezoned
Hills' land for an inclusionary developrhent (5.5 dwelling units per acre with a
20% mandatory set-aside). In return fdr its pledge to voluntarily comply, this
Court has immunized Bernards from further builder's remedy lawsuits.

Bernards and Hills have both stipulated that said ordinance complies

with Mount Laurel II. The court-appointed Master recommends conditional

approval of the compliance ordinance.

Between September, 1984 and August, 1985, representatives of the
parﬁes met and discussed the details of Hills' proposed inclusionary development
pursuant to Ordinance 704 (adopted November 12, 1984).

Set forth as Appendix A to Ordinance 704 and adopted by reference
in same is "Article 1100", (See Exhibit "A" to this brief). Section 1102(A)3) of
said Article provides that:

Applicants with 10 or more acres may elect to submit a
Concept Plan in accordance with Section 707 as part of a
PRD application in any R-5 or R-8 zone. In the
alternative, applicant may follow procedures for
subdivision and site plan approval set forth elsewhere in
this ordinance. (emphasis added.)

* The parties were also engaged in Mount Laurel I litigation which litigation is
not directly relevant to this motion.



Honorable Eugene D. Serpentelli
November 20, 1985
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Ordinance 707 is set forth as Exhibit "B",

Ordinance 707 has been in effect since May 13, 1982. Numerous
major planned developments (at lease 2,200 units) have received conceptual
approval pursuant to Ordinance 707 since its adoption. (Affidavit of Peggy A.
Schnugg).

As set forth in the Affidavit of John H. Kerwin, President of The
Hills Development Company, submitted herewith, representatives of the
Township have consistently insisted that Hills submit an application for
"Conceptual Approval" in accordance with Ordinance 707.* Hills was told that
no "piecemeal" preliminary site plan or subdivision applications would be
entertained and that an overall Conceptual Approval application must be
submitted pursuant to Ordinance 707. (Affidavit of Kerwin). Moreover, in the
"Memorandum of Agreement" drafted by Bernards' counsel (but not executed by
the Township Committee), it was stipulated that Hills would file a Section 707
Conceptual Approval application and gain vested rights pursuant to the terms of
said ordinance. (Exhibit "C").

In March of 1984, Hills submitted a "sketeh" concept plan to the
Defendant Planning Board Technical Coordinating Committee ("TCC") as per
Section 707(B)(1). (Affidavit of Kerwin). On March 17, 1984, the parties met to
discuss the plan. The TCC perceived some design problems with respeet to said
plan and Hills' proposed development was redesigned in accordance with those

_ perceived problems. (Affidavit of Kerwin).

* As discussed further infra, Section 707 "Conceptual Approval" is, in fact, an

"alternative form of preliminary approval of a Planned Development.



Honorable Eugene D. Serpentelli
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On Qctober 17, 1985, Hills submitted a compfehensive Conceptual
Approval Application to the TCC pursuant to Ordinances 704 and 707. (A copy
of said plan is provided to the Court herewith). Applications for Conceptual
Approval pursuant to Section 707 must include the application fee, copies of the
plat, the completed application form, a development plan, a circulation plan, a
utility plan, a drainage plan, an environmental assessment as per Section 708 of
the ordinance and a staging plan. (See Ordinance 707, Exhibit "B"). Hills
commissioned various consulting and engineering firms to conduet all of these
studies in preparation for submission of the pending application. (Affidavit of
Kerwin). This Application was preparéd at a cost of approximately $250,000.00.
In addition, Hills paid a $74,369.00* application fee to the Township (required by -
Ordinance 707) on October 17, 1985. (Ibid.) On November 12, 1985, Hills'
consultants and its attorney met with the TCC for the purpose of discussing said
Conceptual Approval Application. (Affidavit of Hall).

Section 707(E) currently provides, in pertinent part, that:

1. Conceptual approval shall confer upon the applicant

the right to develop in accordance with those

aspects of the conceptual plan approved ...
(emphasis added).

On November 12, 1985, the Defendant Township Committee
introduced on first reading Ordinance 746. Proposed Ordinance 746 (Exhibit "D") -
would delete the above Ordinance 707(E) and replace same with the following
languages

Conceptual approval shall not confer any development
rights upon the applicant. (emphasis added).

* Actually, the total application fee is $297,440.0'0. Thus far, Hills has been
required to pay 25% of the total, or $74,360.00
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A vote on the adoption of proposed Ordinance 746 upon second
reading is scheduled for November_ 26, 1985. Ordinance 746 is an obvious
attempt to frustrate Hills' proposed inclusionary development.

In seeking stays of this matter, Defendants have represented to the
Appellate Division and the Supreme Court that they would continue to process
Hills' pending development application. (Exhibit "E" at 13-14; Exhibit "F" at 4).
Defendants did not mention that, on the evening of November 12 (the date the
Appellate Division imposed a stay), an ordinance would be introduced which
would render that pending development application absolutely meaningless,

Since the compliance hearing in this matter has been stayed, Hills
respectfully requests that Bernards be enjoined from revising any ordinance
which will be the subject of that compliance hearing or bear on the ability of a

developer to gain approvals pursuant to Bernards' compliance ordinance.

ARGUMENT
POINT 1

THE TERMS OF THE STAY SHOULD BE MODIFIED AND
DEFENDANT BERNARIB TO'HSHIP SHOULD BE
ENJOINED FROM TAKING ANY ACTION WHICH
WOULD AFFECT COMPLIANCE OR HILLS' PRESENTLY
PENDING DEVELOPMENT APPLICATION.

An Order entered by the Supreme Court on November 14, 1985
(Exhibit "G"), provides, in pertinent part, that:

plaintiff may make application for a modification of this
Order or other appropriate relief based upon any proposed
municipal action that might affect the municipality's
ability to satisfy its Mount Laurel obligations or upon any
other relevant change in circumstances.
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An earlier Order entered by the Supreme Court (Exhibit "H") provides
that jurisdiction in this matter remains in the Superior Court, Law Division.

Mr. Keith M. Endo, Deputy Clerk of the Swpreme Court, has advised

Hills that this application must be initially brought before this Court. Hills seeks
herein to preserve the status quo pending the Supreme Court's resolution of
Bernards' appeal of this court's denial of transfer.
. Pursuant to the Township's directive, Hills has now submitted two
plans in an attempt to gain approval for its inclusionary development pursuant to
Ordinance 704 and the Ordinance 707 process referenced therein. As indicated,
the latter Conceptual Approval Application, pending for some 33 days now, was
prepared at a total cost to Hills of approximately $325,000.00 (including the
requisite development application fee). (Affidavit of Kerwin). Hills has met
with TCC members in order to discuss said application. If proposed Ordinance
746 is adopted as scheduled on November 26, 1985, said development application
will be rendered meaningless and Hills will have expended some $325,000.00 in
vain. Moreover, Hills would be compelled to abandon the exercise and, as
discussed below, production of lower income housing will be immeasurably
deiayed.

If the pending application were processed and development rights
were conferred upon Hills as per Ordinance 707(E), Hills could expeditiously
commence "pre-development" activities including site-cleariné‘, grading,‘
i»nstallation of sewer, water and cable T.V. lines, preliminary roadwork and
drainage basin construction, ete. Such pre-development activities are necessary

before any actual construction can take place in a planned development of the

magni tude proposed by Hills:
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"Simply by reason of the magnitude of the project, the
developer may intend to proceed only with very limited
portions in terms of the actual implementation of the
foreseeable future after rezoning. For example, the
developer may begin with single family and multifamily
residences as well as certain recreational elements,
leaving complete implementation of commercial or light
industrial elements for later developing or staging. Under
the circumstances it might be economically prohibitive to
compel the developer to incur the substantial engineering
and architects' fees necessary to complete detailed site
plans for the entire projected PUD. Practically speaking, -
it may not be wise to pin a developer to a detailed site
plan at the outset, since his experience in developing the
initial stages might well dictate decisions on the
remaining stages different from those projected at the
outset...The intent of the (preliminary site plan) provision
is, as indicated, to permit the municipality and the
developer to reach agreement on the basic design;
naturally, the plan would include the locations of the
projected uses, the interior transportation network, detail
on the residential areas, dwelling types, and a
computation of defined residential density. Also, the
sketch would indicate the open space and recreational
system, grading, drainage, water and sewage network of
the community at large, accessory school, fire, police,
cultural and other community facilities and some
indication of the use and ownership of abutting lands."

F. Aloi, "Implementation of a Planned Unit Development”, 2 Real
Estate Law Journal, Number 2, page 523 (1973).

If, on the other hand, Ordinance 707 is amended, Hills would be
compelled to commence preparation of an entirely different application pursuant
to Bernards' preliminary approval ordinance. This application would take
between three to six months to prepare. After submission, Bernards would have
ihe time permitted by law to examine the application for completeness and
determine whether to approve sa‘me (Approximately 5 monfhs). After approved,
site preparation and infrastructure installation could take place. Due to this

lapse of time, it is likely that an entire construction season could elapse.
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Therefore, an amendment of Ordinance 7077 equals a very lengthly delay of
actual construction.

The stay of the compliance hearing in this matter was granted
following the Township's representation that, since Hills' pending development
application would be processed regardless of whether a stay was entered, Hills
would incur no harm upon issuance of a stay. (Exhibit "E" at 13-14; Exhibit "F"
at 4). E uity compels that Bernards now be enjoined from negating a basis upon
which the stay was issued. If Bernards is not so enjoined, Hills and lower income
people will suffer the irrevocable effect of the stay issued upon circumstances
which will no longer be present.

Whether or not our Supreme Court decides that this matter should be
transferred to the Council on Affordable Housing, Bernards has represented that
its inclusionary ordinance (Ordinance 704) will remain in place. (Exhibit "["). If
Bernards' compliance package is altered, Hills may be foreclosed from gaining
the approvals to which it would have otherwise been entitled. Again, this result
would work clear irreparable injury to both Hills and lower income people.
Bernards should, therefore, be enjoined from altering its compliance package
pending the Supreme Court's disposition of the appeal before it.

() This Court is empowered to modify the terms of the

stay and enjoin Bernards from amending its
compliance ordinance.

As discussed above, the Orders entered by the Supreme Court
expressly provide this Court with the authority to apply for "relief based upon
any proposed municipal action that might affect the municipality's ability to

satisfy its Mt. Laurel obligations." (Exhibit "G"). Bernards' proposed
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Ordinance 707 amendment is obviously intended to prevent Hills from proceeding
with construction of ’its proposed inclusionary development. The proposed
amendment or any other action bearing on Bernards' ability to satisfy its
6b1igation should be stayed.

The Mount Laurel II opinion gives the courts express authority to

order a municipality to adopt a compliant ordinance. Id. at 278, 285-286. -
Implicit in that authority is the authority to prevent a muniecipality from
émending that ordinance in a manner which would made actual production of
lower income housing less realistic.* The Defendant Township stipulated the
invalidity of its prior ordinance and agreed to voluntarily comply. In return,
Bernards has been immunized from builder's remedy lawsuits for the past eleven
months. This Court is empowered to permanently enjoin Bernards from diluting
the effectiveness of its compliance ordinance. (See also Exhibit "G" specifically
authorizing the instant application).

{(ii) The Ordinance 707 approval process is authorized by
the Municipal Land Use Law

The "vested" Conceptual Approval permitted pursuant to Bernards'
Ordinances 704 and 707 is authorized. Prior to Hills' Ordinance 707 application,
Bernards approved numerous developments pursuant to the Ordinance by the

Municipal Land Use Law, N.J.S.A. 40:55D-1 et seq.

A Section 707 Conceptual Approval Application for a planned

development is exceptionally comprehensive. It is to be distinguished from an

* In fact, this Court is authorized to direct that development applications be

approved by the municipality, 92 N.J. at 286. In essence, Hills merely requests
that Bernards be directed to review Hills' application, a much less intrusive
directive.
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"informal review" submitted pursuant to N.J.S.A. 40:55D-10.1. A N.J.S.A.
40:55D-10.1 informal review may be made when a developer "intends to prepare
and submit an application for development."” No fees may be required for such a
review and such a review may not confer development rights. Ibid. In contrast, a
Seetion 707 Conceptual Approval Application is, indeed, a development
application. An application fee, in this case $74,360.00 is required. Moreover,
Section 707 expressly confers development rights upon approval of an application
submitted pursuant to the ordinance. A Section 707 application is clearly
intended to be an alternative form of preliminary application for approval of a
planned development and, specifically in the context of planned developments,
such an approval process is authorized. ‘

In adopting the Municipal Land Use Law ("MLUL"), the legislature

incorporated by reference many of the procedures, standards and policies of the

Municipal Planned Unit Development Act. In order to carry out the policy

behind the ML UL of providing "one stop shopping" for the developer, many of the
PUD procedures are incorporated into the site plan and subdivision sections of
the MLUL. |

The requirements for preliminary site plan approval are contained in
N.J.S.A. 40:55D-46a. This section of the MLUL permits municipalities to adopt
site plan review ordinances which require the developer to submit site plans and
engineering documents in "tentative form for discussion purposes" for
preliminary approval. Where architectural plans are required to be’submitted,
"'preliminary" plans and elevations may be required. The ‘language of this

preliminary site plan approval section of the MLUL leaves no doubt as to the



Honorable Eugene D. Serpentelli
November 20, 1985
Page 11

legislative intent that preliminary site plan applications contain less detailed and
less complete information than is required to be submitted for final site plan
approval. Municip&iitiw are thus relatively free to define submission
requirements for site plan approval with one proviso: that applicants not be
required to submit site plans or other documents in other than tentative form.

As discussed above, a Section 707 Conceptual Approval Application is
exceptionally comprehensive. Along with copies of the plat, the application
form and the fee, an applicant must submit a development plan, a circulation
plan, a utility plan, a drainage plan, an environmental assessment and a staging
plan. Hills commissioned a number of consuiting and engineering services to
prepare the requisite plans and, as stated, all of these plans were submitted
along with the other application documents. Although Section 707 is labeled
"Conceptual Approval Applications," the requirements are akin to those required
pursuant to a conventional N.J.S.A. 40:55D-46 preliminary approval ordinance.

Another section of the MLUL deals directly with procedural
requirements for planned development preliminary site plan approval. This
section, N.J.S.A. 40:55D-39¢(1), authorizes municipal ordinances to set forth any
variations from ordinary standards for preliminary and final approval in order to
"provide the increased flexibility desirable to promote mutual agreement
between the applicant and the planning board on the basic scheme of a planned
development at the stage of preliminary approval." This language would be mere
surplussage if construed to authorize no more for planned developments than

regular preliminary approval procedures applicable to all other types of
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development under N.J.S.A. 40:55D-46.* N.J.S.A. 40:55D-39¢(1) recognizes that

it is simply impractical to compel submission of application documents of

sufficient detail to satisfy a conventional N.J.S.A. 40:55D-46 ordinance insofar

as large planned developments are concerned. In short, the Bernards planned

.development approval procedure is the only feasible /method for processing a

planned development of any magnitude and the procedure is clearly authorized.
iii) Bernards should be estopped from asserting lack of

legislative authority for its Section 707 approval
process.

Again, over the course of the past year, Bernards' officials and
representatives have consistently advised Hills to present its development
application pursuant to Ordinances 704 and 707. At extraordinary expense, Hill
has submitted one "sketch" concept plan and the presently pending Section 707
application. ‘

Bernards now asserts that its suggested course of action, pursuant to
its own ordinances, is not authorized and that its approval process must,
therefore, be amended. Assuming, arguendo, that the Bernards approval process
is not specifiéally authorized, Bernards should be estopped from asserting such a
lack of authorization so as to deny Hills the rights to which it would otherwise be

entitled.

However, even this section of the ML UL, which also covers more conventional
developments, requires preliminary site plan submission documents to be in
"tentative form for discussion purposes." The municipal power to vary
preliminary site plan approval standards under N.J.S.A. 40:55D-39¢(l) for
planned developments must be evaluated in light of the requirements of this
section.
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"[Mihere is a strong recent trend towards the applicatioh of equitable
principles of estoppel against public bodies where the interests of justice,

morality and common fairness clearly dictate that course." Gruber v. Mayor and

Tp. Com. of Raritan Tp., 39 N.J. 1, 13 (1962) (course of conduct between

developers and township officials could give rise, under principles of equitable
estoppel, to vested develoment rights not subject to later zoning amendment).

"Municipalities, like individuals, are bound by principles of fair

dealing." Palisades Properties, Inc. v. Brunetti, 44 N.J. 117, 131 (1965). "In
simple language, estoppel will be applied against a munieipality in the interest of
equity and essential justice. Morality and common fairness clearly dictate that

course." Hill v. Bd. of Adjust of Eatontown, 122 N.J. Super, 156, 164-165 (App.

Div. 1972).

It is of the essence of equitable estoppel that one is
preclued from taking a position inconsistent with that
reviously assumed and intended to influence the conduect
of another, il such repudiation would not be responsive to
the demands of justice and good conscience, in that it
would effect an unjust result as regards the latter.

Gitomer v. United States Casualty Co., 140 N.J. Eq. 531,
536 (Ch. 1947).

Of course, reliance is an essential element of estoppel. See e.g.,

Clark v. Judge 84 N.J. Super. 35 (Ch. Div. 1964) aff'd o.b. 44 N.J. 550 (1965).
Bernards induced Hills to submit its development application pursuant
to Ordinance 707. Hills would not have done so if Bernards had advised that such
an application would be an exercise in futility. (Affidavit of Kerwin). The
application presently pending before the Planning Board cannot be submitted
pursuant to the Bernards' preliminary application provisions and the entire

epplication would have to be abandoned. If Bernards were permitted to amend
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Ordinance 707, Hills would have expended some $325,000.00 on a meaningless
exercise. (Affidavit of Kerwin). In addition to the resources expended on the
two plans prepared to date, Hills and the lower income people to be benefited
would suffer the harm resulting from needless and inequitable delay of Hills'
proposed development i.e. increased carrying costs and delay in production of
lower income housing.

Moreover, as discussed above, Bernards has acquired appellate court
stays based, in part, upon its representations that it would continue to process
Hills' development application. Hills took the Township at its word and did not
contest such statements. Had Bernards advised the appellate courts and Hills of
its intention to render Hills' application meaningless, Hills surely would have
asserted this element of harm in opposing the stays and the stays may have been
denied. In sum, this Court is authorized to preserve the status quo,
Ordinance 707 is authorized and, even if it were not, Bernards should be
estopped.

If this Court were to decline to stay the adoption of Ordinance 746,
Hills and the lower income beneficiaries of Hills' development would suffer clear
bhardship. Hills §vou1d be compelled to abandon a meaningless $325,000.00
exercise. This will result in both an extraordinary, needless expense and delay of
construction of Hills' proposed inclusionary development.

Conversely, if the requested restraint is issued, Bernards will suffer
no harm whatsoever. It will continue to process Hills' application in a
meaningful manner as it has done with other applications. Bernards has

represented to the appellate courts that this very scenario would take place,
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CONCLUSION

Bernards has recently implored that the appellate courts preserve the
status quo. The stays entered in this matter were intended to accomplish
Bernards' requested result. The maintenance of the status quo requires that both
parties refrain from altering the existing situation. Hills therefore respectfully
requests that the adoption of Ordinance 746 or any other ordinance or action
affecting compliance or Hills' development application be enjoined and that
Bernards be directed to process Hills' pending development in accordance with
applicable law. As with the Supreme Court stay temporarily enjoining the
corhpliance hearing in this matter, Hills requests that said stay be issued until

such time as the Supreme Court resolves the appeal before it,

Respectfully submitted,
BRENER, WALLACK & HILL

Attorneys for Plaintiff -
The Hills Development Company

Dated: November 20, 1985 By:




BRENER, WALLACK & HiLL
2-4 CHAMBERS STREET
PRINCETON, NEW JERSEY 08540
(609) 924-0808

ATTORNEYS FOR PLAINTIFF

THE HILLS DEVELOPMENT COMPANY,
Plaintiff
Vs,

THE TOWNSHIP OF BERNARDS in the

COUNTY OF SOMERSET, a municipal
corporation of the State of New Jersey,
THE TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF BERNARDS, THE PLANNING BOARD OF THE
TOWNSHIP OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF BERNARDS,

Defendants,

STATE OF NEW JERSEY)
) ss:
COUNTY OF MERCER )

: SUPERIOR COURT QOF NEW JERSEY
: LAW DIVISION
: SOMERSET/OCEAN COUNTY

(Mt. Laurel II)

. Docket No. L-030039-84 P.W.

CIVIL ACTION
AFFIDAVIT

Peggy A. Schnugg, of full age, having been duly sworn according to Tlaw

upon her oath deposes and says:

I am employed as a planner with the law firm of Brener, Wallack &

Hil1, attorneys for The Hills Development Company in the above

captioned matter.

2, As part of my responsibilities with this firm, I have attended a




number of Bernards Township Committee meetings to monitor
discussions concerning The Hills Development Company.

3. On November 12, 1985, I attended a regular meeting of the Bernards
Township Committee at which an ordinance regarding conceptual
approval was introduced and passed on first reading.

4. This ordinance was "Ordinance #746, An Ordinance of the Township
Committee of the Township of Bernards Amending Section 707 of the
Land Development Ordinance Which Provides for the Conceptual
Approval of Development Plans for Residential Cluster Development
and Planned Development". (Exhibit D)

5. Notice of the introduction and first reading of Ordinance #746 was
published in "The Bernardsville News" on November 14, 1985 (notice
attached).

6. Articles in "The Bernardsville News", issues dated March 15, 1984

and February 13, 1985, indicate that conceptual approval has been

I granted under the existing Section 707(E) of the Bernards Township

Land Use Ordinance to at least the following developments: Spring
Ridge, Society Hill, Two Brooks Farm and Coddington Farms (articles

attached).

A Q

Péé Schndgg

" Sworn to and subscribed
before me this 20th day
of November, 1985,

SUSAN M. ROUZE
A Notary Public of New Jersey
My Commission Expires March 18, 1990




-.more mtormation call Famuly Service ™
“at 538-5260.
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%, PUBLIC NOTICE

Bernards Twp.
ol
“ ORDINANCE #748

Thobtooolngovdi h been introduced
b snd paased on first reading by the Township Commitiee
*'of the Townahip of Bernarda in the County ot Someraet
o 11/12/85 and then ordered o bo published according
}o faw, wiil be further idered for final p and
> adoption and & pubuc hearing heid at a mesting of said
"'roum:up Commifies 10 be heid et the Municipal
Buumno. Coliyer Lane, Baasking Ridge, N.J. in said
Township on 11/26/85 st 8:00 p.m., when ang whers, or
pmﬂmmwwmmmmmunamybc
. all persons Interested will be given an

,appomnuy o be heard concerning said ofrdinance.
By order of the Township Commities
James T. Hant
Township Clerk

ORDINANCE #748

AN ORDINANCE OF THE TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF BEANARDS AMENDING SECTION
707 OF THE LAND DEVELOPMENT ORDINANCE WHICH
PROVIDES FOR THE CONCEPTUAL APPROVAL OF
o; DEVELOPMENT PLANS FOR RESIDENTIAL -CLUSTER
‘;pevsl.omemmomuso DEVELOPMENT. :
‘o . WHEREAS, Section T07(E) of the Land Development
OrmamoTprdB«mmbmmb

statitory epprovel procedures for preliminary and

gmu ‘subdivision and site plan approvais.
NOW, THEREFORE BE T ORDAINED that Section
707(5] d the Lmd D'volopmum Ordm‘nco is hersby
‘ " d and 1 d and is rep d with the follow-

Jing:
";', n?'E. Conceptual approval shail -not confer - any
. developméent rights upon the applicant.” )

2. This ordinance shall lake stfect immediately uwpon
- finsl passage and publication in accordance with law.

|, PF.$19.80 o Wim
" .




cipal Court

;nmuﬁsvn.u:

wing dispositions were
own in Bernardsville
ourt Wednesday, Feb. 29,
rroll A. Boynton:

Ader, Tysley Street, Ber-
eaving the scene of an ac-
ne, $15 costs, 80-day license

. Fahey, Flintlock Court,
lle, unregistered motor
line, §10 costs.

A. Driscoll, IV, Long Hill

glon. careless driving, ’350
(\ xiy. Kenvil, speeding,.
mumbus New Brunswick,

} fine, $10 costs.

wing dispositions were
wa in Bernardsville
ourt by Judge Carroll A.
Vednesday, March 7: :

man, Mine Mount Road,

lle, driving under the,

ilcohol, $275 fine, $15 court
nths license revocation.
rahs, Childs Road, Ber-
reeding, $70 fine.

. Fahie, Dublin, Pa., driv-
s license was suspended,

costs, six-months revoca-

lersey driving privilege.

" ~cord Lane, Basking
es  iving, $80 fine, $20
icting traffic, $20 fine, $15

Frigerio, New Vernon,
fine, $15 costs.

I, Yonker, Annin Road,
‘e, passing on the right, $70

5.
iddence, Seney Drive, Ber-

flure to remove snow from
fine, $10 costs.
EDMINSTER - -
ving dispositions were
n in Munieipal Court on
). 28, by Judge Robert C.

elizzone, Bridgewater,
e zone, 350 and $15 court

in fire zone, tsenndswmrtcosts
Virgil P. Andersen, Morristown
Road, Basking Ridge, parking in fire
zone, $50 and §15 court costs.
.Donald W. Baubles, Randolph
parking in fire zone, $50 and $15 court
costs.

Ellen Bradley, Bridgewater, parking
in fire 20ne, $50 and $15 court costs.

Laura Kates, Oldwick, parking in fire
zone, $50 and $15 court costs.

Jopathan C. Brody, Wesmeld
parl:lng in fire zone, $50 and $15 court

llarion L. Clark, Bridgewater,
parkmg in fire zone, $50 and $15 eom't

nohen W LCurran, Bridgewater,
parking in fire zone, $50 and 815 court

Doris Dobossy, Bridgewater, parting
in fire zone, $50 and $15 court costs.
Margery A. Eichkorn, Bridgewater,

parlunglnfiremne $50 and §15 court

Ahcell Furman, Douglas Road, Far

Hllls parhngm{mwne,mandus .

Rohert u Golden, Bridgewater,
parking in handicapped zone, $50 and
$15 court costs.

Richard T. Holmberg, Bridgewater,
parking in handicapped gone, $50 and
$15 court costs.

Jill Jarvis, 247 Washington Valley
Road, Pluckemin, parking in fire zone,
$50 and $15 court costs.

- Harry B. Johnson, Bridgewater,
parking in handlcapped sone, $50 and
$15 court costs.

Robin A. Kinney, Bridgewater,

parking in handicapped zone, $50 and
$15 court costs.

Joanne Kramlick, Layton Road, Far
Hills, parkingtnfu'emne.:soandus
court costs.

David F. LaFever, Bridgewater,

parkmg in ﬁre zone, 850 and $15 court
Lynne Legge Pluckemin, allowing

dog to run at large, $10 and $10 court

costs.
Drita Lika, Bridgewater, parking in
handicapped gzone, $50 and $15 court

sIjse uts ltl«u&v xluuatus_
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- By DAVlD POLAKIEWICZ

BERNARDS TWP. — The inclusion
of some affordable housing units in the
Spring Ridge complex may evolve into
a Jegal battle between the township and
the project’s developers.

The Planning Board granted final
tzpproval for 280 of Spring Ridge’s 1,220

units last Thursday. None of the units
" approved were Jow- or moderate-cost

homes mandated by list yeat’s Mount
Laure] II decision and the planners and
developers seemed to have distinct
diﬂmncesonwhether any should be in
‘the future. -

“For the record, we are no! request-
ing approval for such units (Monnt
Laurel) anywhere in this tract,” said

Frank llarding. attorney for Spring '

When conceptual approval was
grant Spring Kidge develop-
men( last mmmer, the board included a
condlhon\ihat the plans were subject to

p Wants ]

change based on future s
mining the amount of aff
ing the township was to pt

The studies are still up
the planners did not
stipulation in last week's
ordinance will be drawn &
ing months after the com
studies.

“*Jt would be difficult 1
condition without any
provisions,” Steven Wo
administrator, said this v

Despite comments by
representatives, Woo
statements that the town
affordable housing wi
induded in some stage of

Spring Ridge has plan:

more units that will be 1
the planners in October
affordable housing amo
could depend on whetk
Lturel ordinance is in pl

‘ Flemmgton Race Car S
Features 20 Speedway Stc

"FLEMINGTON — A preview of the
1984 Flemington Speedway Season
at the Flemington Mall will feature
more than 20 of the race cars that
run at the local track from Wed-
nesday, March 14 until Sunday
.March 18.

! Modified stock cars that will be
driven by Billy Osmun, Billy Pauch,

“Karl Freyer, Joe Coverdale,

"Tommy Mutchler, Ty Constantino,
and Art Lentini will highlight the
-show.

Defending Flemington Fair
Speedway Sportsman Champ, Scott
Pursell will have his new creation
on display, as well as Bill
.McCarthy's car for 1984. The Kirk
Wilson asphalt modified that will be
driven by Glenn Sulliva.n will also

Cox 111, Phil Cox am
The midget racers of
Mike Miller and Lan
be on display, alon
Sesridge’s sprint car.
The show will als
carts, VW Sprints, m
micro stocks, BMX
more. There will be 1

.featured on Friday ev

16), and a radio-con!
exhibition on hoth $
Sunday. Lo

Many of the top
from the Speedway v
ing at the show fro:
daily, including Ray
-who just returned frn
Olympics in Yugolsls

s i abond S Sha Boese
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Large Numbers Nothing New
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. To.Bernards Township Planners

N B

lownhouulop 30 acres when finished. townhou:ea ona mct off King George

Village, being builton 77 Road.
Sherbrook at Bernards I! would con-

~_S!LJszm__,?h_n___nle_annhr. sist of 150 single-family homes off
B i Stonchouse Road.
i i i L X About 510 units could be built on the

* Kirby property south of Valley Road
= ;. between ‘the Spring Ridge and Society
= The attempt (o mke tlm hhncahu The founh BRC developmem. Coun— Hill developments. "
‘ of > % totaliog 150 _ tawnbouscs, is Offices .
: Mjuggling: act.” Retidents want a5 H . onnmoerountAnryRm ! Among the officé complexes finished in  ~
ion as possible but devel- “*adjacent to the Somenset Hills Cemetery.  the past year are four with at least 60,000 ' 8
the legal right 10 build.: : The complex received 150 permits and  square-feet of space:
Mo ‘Supreme 's -Mount |10 ceftificates by the end of 1984, The Basking Ridge Corporate Plaza
‘bousing decision aleried many- . Maple Ruu, the last BRC complex to opened in 1984 with Purolator Inc. as its
‘the importance of hmmﬁ%ﬂﬂmm,mm main twoant. The complex consists of
: ing -a 21.5-agre tract off Madisonville Road’ 212,000 square-feet of space on 30 acres-
. to cope with developments comprising aod North Mapie Avenuc and is under . off Route 202 neas Van Do Road.
:,.,hundreds of housing units is nothing new. - construction. : The Liberty Corner Executive Center,
, Seyeral zouing suit setticments fngoy the ., .. AudefmutMBRCeﬂmNuAtwo a . three-story structure  with - 84,000
: made e have received  square-feet of space, has been completed
10 dealing with large aumbers. .. -

tods : provals. ; near the intersection of Martinsville
A status report. on development as of | Sumtnsuhng Ridge, formerly the  Road and Intersiate 78.
e mmwbymm Sherbrook at Bernards ¢

R P N R A 6 T

|
Es
E
it

T

pment, has - .. Summit at Mount Airy, a 71,000
engincer illustratesthat. -:  preliminary approval for 134 clustered - squgre-foot building in front of the
Accdrding ta the regort, a totad of - single-family bomes between Sionchouse " Hoaper Holmes building on Mount Airy
appmnmtnly 7.150 housing uaits have . .aiid Knoflcrolt Roads. - Final approval, - Road, was completed in 1984. Dun &
: mdyhuneamplaed.ueunderm " has been granted for |5 of the homes and muwgmmm {
. K struction ar approved, or have been - five huilding permits have been issued. The S M, ement Corporati
J7 accounted for in “foelers™ or W*W%Médw building on Allen Road was alsa finished.
2 ytopouk W before un hq_rd: - le-fa _home_complex, re-  The 60,000 square-foot, three-story struc-
» roval_in 1983, ture sitson @ |S-acre tract.
; umwm.wo-qum mll ofa:hx of the howes have also . [ addition to thesc offices, the 325,000
dhmumpuded* received preliminary approval. The devel- - squace-foot Mount Airy V building, .
,coaructed. . About - 2,050,000 . - opment will be built on 1527 scres . bousing Crum & Forster, wncom;;lewd o
“‘W ‘mare. coukl be. added: if ... bordered by Lake Road to the north and  'in 1983, - . 'r'
ﬁ'ﬁmuryyhmmmm-lly lh:HamsonBrookmhem . Several other office bu:ldmgs have T
Y. A proposal bds also beea d for - poen ap ;
N DGanMuannfmoem« ) m Anm.'rm building, a 70,000 ;'
M u&e?nnkookCumWClubW . square-foot, 1wo-story structure will be
_ ! built on an 11.3-acre tract on Allen Road |
. > ; dlthu-m»m Smnl Mwm ass piasoed or nearthe Dead River. . - b
slngdfornﬁ off" King T beingbullt, v e Thenecmhnldmn.nnl,iélsqm :
mwm«almm Qﬂw_d_ﬂ'_‘!ﬁmww 93 single  foot office, is undes consiruction on 4
MM grapted, %5 is under ennumcuon Qmw :
aouthd' Stockmar Drive. "+ A25,000 square-foot budd.uu. recently
%w&@) received approval for a iract off Route
;: o of M
Roads, -

T LTSV

bave filed suit
ing thas 141 ti

, pas received concep- 202, north of the Buung Ridge Cor- !
rthe corner of Mountain  porate Plaza. ’ v
J : R . The new 50,000 squan-fool offices of
ire dovelopmant 10 Darren - Woods, a 21 single-family the United ‘States Golf Association are
, dhousing. - ¢ = - 7. ‘home development off Sunset Lane, has  under construction on.the association’s

The quicome of the suit could aflect. received preliminary approval property off Liperty Corner Road.
s Development. Hills’ 1,100 yores of - - Slone Ridge, a four-lot developtment, ~ The Millington Quarry’s new 3,500

bo Bodminstes border is7 on S Raad, is.under constnuc-  square-foot office building was com-
od. for' 3,005 uaits, ‘which, “tjon. - - Lo o 0 pleted in 1984,
f dle - homay..! The, ;%< Stacy Village, a nine-lot subdivision on Sweﬂlo(hermcnmposubchuufor .
the Mount’: Mount' Airy Road, has reccived cight * office buildings.




BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808

Attorneys for Plaintiff

THE HILLS DEVELOPMENT COMPANY,: SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION
Plaintiff : SOMERSET/OCEAN COUNTY

vs.
Docket No. L-030039-84 P.W.
THE TOWNSHIP OF BERNARDS in the ,
COUNTY OF SOMERSET, a municipal : CIVIL ACTION
corporation of the State of New Jersey, . . :
THE TOWNSHIP COMMITTEE OF THE : (Mt. Laurel II)
TOWNSHIP OF BERNARDS, THE :
PLANNING BOARD OF THE TOWNSHIP :
OF BERNARDS and the SEWERAGE

AUTHORITY OF THE TOWNSHIP : AFFIDAVIT IN SUPPORT OF
OF BERNARDS, : MOTION TO MODIFY TERMS
: OF STAY
Defendants.

STATE OF NEW JERSEY )
) RH
COUNTY OF SOMERSET )
John H. Kerwin, of full age, having been duly sworn according to law upon
his oath deposes and says: -
1. 1am President of The Hills Development Company ("Hills"), a builder

and developer in Somerset County, a resident of Bedminster, New Jersey, and a

member of the Somerset-Morris Homebuilders Association. I am responsible for the




day-to-day operations of Hills, am familiar with the requirements of Mount Laurel II,

and have been actively involved in the decisions of Hills with respect to the
development of that portion of the Hills' property located in Bernards Township
("Bernards").

2. Over the course of the past year, I have attended numerous meetings
held with respect to the settlement of the above-captioned matter.

3. On numerous occasions, representatives of Bernards Township
strongly recommended that Hills first pursue a "Conceptual Approval Application”"
pursuant to Section 707 of Bernards' land use ordinances and that "piecemeal"
preliminary and final applications would ‘not be considered or accepted by the
Planning Board.

4, 1In March of 1985, a draft concept plan of Hills' proposed inclusionary
development was submitted to the Defendant Planning Board's Technical
Coordinating Committee ("TCC").

5. Pursuant to the TCC recommendations in March of 1985, Hills'
planners and consultants commenced preparation of a comprehensive Conceptual
Approval Application las per Section 707.

6. Due to the comprehensive requirements of Ordinance 707, I
instructed my attorneys to permit inclusion of language in settlement documents
regarding submission of a Conceptual Approval Application only if such an application
would indeed vest Hills with development rights as presently provided in Ordinance
707.

7. The final "Memorandum ovagreement“ (Exhibit "C") drafted by
Bernards' attorneys provided that Hills' Conceptual Approval Application pursuant to
the terms of Sections 704 and 707 of Bernards' ordinance would be processed and

would vest Hills' development rights,




8.

Pursuant to the provisions of Ordinance 707, it was necessary to

commission the following consulting and engineering firms to prepare the following

studies and reports for inclusion in Hills' Conceptual Approval Application:

(a)

(b)

(c)

(d)

(e)

()

(&

9.

Richard B. Reading Associates: "Project Description and Statistics
Report - Details of Demographic and Fiscal Impact for The Hills, a
Planned Rural and Village Development in Bernards Township,
Somerset County, New Jersey;"

Sullivan Arfaa, P.C,.: "Land Classification Report" and "Open Space
Report;"

Raymond A. Ferara, Ph.d.: "Natural Features Report" and
*Environmental Impact Assessment;"

T&M Associates: "The Hills - Land Coverage and Drainage Report,
Bernards Township, Somerset County, NJ", "The Hills - Erosion and
Sediment Control Report, Bernards Township, Somerset County, NJ,"
and "Conceptual Sewer Plan for Portion of Bernards Township within
Hills Development;"

John D. Van Dorpe, P.E.: "Engineer's Report for 'The Hills' Water
System"; and

Orth-Rodgers & Associates, Inc.: "Traffic Impact Analysis of
Proposed Hills Development, Bernards Township, Somerset County,
New Jersey;"

Betz Converse Murdoch, Inc.: Report concerning delineation of
Wetlands,

In addition, my attorneys prepared a "PUD. Master Declaration of

;

Covenants, Conditions and Restrictions" and a "Neighborhood Condominium Master

Deed" which were also required for the Conceptual Approval Application.




10. On October 17, 1985, a comprehensive Conceptual Approval
Application was submitted to Bernards for processing. As required pursuant to
Ordinance 707, all of the above studies and reports were submitted as part of the
application. The cost to Hills for the preparation of this application was
approximately $250,000.00.

11. Also on October 17, 1985, Hills provided Bernards with a check in the
approximate amount of $74,360.00 in order to cover 25% of the application fee
required by Ordinadce 707. (invoice attached). Bernards accepted this check on that
date.

12. The Bernards Township Committee is scheduled to vote on November
26, 1985 (after public hearing and second reading) on the adoption of Ordinance 746,
This ordinance would delete Ordinance 707 language which confers certain important
rights, including vesting, upon the applicant. As President’ of Hills, I would never
have authorized preparation of a Section 707 application if I had known that Bernards
intended to amend Ordihance 707 so as to remove the ordinance language granting.
vested development rights upon approval of such applications.

13. If Bernards is able to amend Ordinance 707, Hills will have expended
some $325,000.00 on an application which is absolutely meaningless.

14. In order to submit an application pursuant to Bernards' "preliminary
approval" ordinance, Hills would be compelled to start anew gnd retain consultants to
commence preparation of the various plans, maps, studies and reports which would be
required pursuant to the ordinance. I estimate that this process would require a
period of three to six months.

15. Following the submission of a new “preliminary" application, it would
require a period of som;: three to four months (excluding any extensions) to gain any

approvals pursuant to the preliminary application ordinance,




16. "Pre-development" activities could commence as soon as the pending
Conceptual Approval Application is deemed approved if Ordinance 707 is not
amended. (Exhibit "B", Ordinance 707 (E)). If a new application must be submitted
and processed, such pre-development activities could not commence until nine to
twelve months have lapsed. Theref>ore, an entire construction season may be lost and
construction of Hills' inclusionary development may be delayed for a year beyond that
necessary if Hills' pending application is processed and approved pursuant to

Ordinance 707.

John H. Kerwin
President of The Hills

m 6.44‘ Development Company

Sworn to and subscri%ic/!
before me, this 30 O&&
day of November, 1935 ‘L/\ \&VL’L"‘

™" SUSAN M. ROUZE _
A'Notary Public of New Jersey N
My Commission Expires March 18, 1990
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EXHIBITS IN SUPPORT OF THE HILLS DEVELOPMENT COMPANY'S MOTION TO MODIFY TERMS
OF STAY
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Bernards Twp.

OADINANCE 2704

AN ORDINANCE OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF BERNARDS AMENDING THE LAND
USE OROINANCE OF THE TOV‘"NW OF BERNARDS

BE IT ORDAINED by the T of the T4 of 0 he County of Somernaet and Staw of
Ridw Joragy that

wusnemmwmamm N e Cane KNOwn au Mount Lawrel H, has announced a nue of law

nat overy "-"--munma Yy tor of Hm faet Shavg- """

m-mmmmmmnmm

WHEREAS mnummmmrmdwammn-ummmm—mw

the T ot Bernardas lans to comply wrhi (Ne mandaies of Mount Laured Ii, and

wnenm. g pnov me T 0 of has canmty to and
hae or d 8 Do Y tor the of low ang ncome Q9

WHEREAS, #t is found (0 De m the best ot the T of 16 amend na Land
Ordinancs 50 as 1@ furher shbule He ACIUA) CONSITUCHON aNd avasabiity Of & 18if snare of low and MOCErale INCOMe

g in the T ot

NOW THEREFORE, 8E IT ORDAINED that the Land D o at the T ot be
amended as folows:

1. There is added 10 383 Land Deveiopment Ordinance a new Arncie 1100, as set forth in Appendix A 10 this
mmmmmm

2. Saction 202, D in the NG manner:

{A) Insenting, atter Sunucnon \22. Lot Wiath, the Oouowmg naw subssctons:

122.A Lower Income g the income ek iwts tor a as iow
and very low contsined in MU.D. S«mmlnmAmm Program Income by Family Size o1 the appropriate
hOUSING region for vanous size or oiner g state or leceral agency standaras.

122.8 Lower income MHousing: Tmmnmmn-ummmmmmumrmtwamnm
househaid usng nﬂmlﬁmzﬂmm-mormllmwymeomlorummw:mwmllamlmng.

(B)Inumnq after Subsacton 180, Retail Sales and Service. the folowing new Subsecton:

MWYMMWM .unmmom:mwNJSA mssb-lnuq

3 s.emaos. Uses, C. 8, C -
PRD-4 only, is by 1. and mmmmm

vmmmmnumnmmwmwmmvhumwmmm
gweiling unas of the PRD-4 and 1000 square feet of Grose lessabie oor ares for sach additionsl! 20 dweling units of . L2 2
the PRD-4 thersafier, Mwummmwaﬂuﬂwmumwkwmmmm .

the Board shail ting mnat the intent of the 9 anet in Mrvasiocsiang. .~ -
not 8 reIONSl market. -

4. Secuon 405, Conditi Uses. $ son 10, m.mvmm.hmum ) S e
following manner: T S

(A)Mocma.l»mmm A0 repiacing the same with the Jokowng:
a. mmmbwuaumnnwnnmnmumlmwuhmwnm ang shall be iocated within the
amencment.

ummumdm
(B)monmgrmb.mmmm
(C) Delating paragraph e. wnu-mnty and replacing the same with the following:
_o.‘rnamnor Mmummwbm.-._

crunqed.

{. The miné size of shakt 10 FHA mini unit size by

5. The Zoning Map ot the T of B S County, New Jersey, umz:mmm - E
through December 14, 1982, Mag 1 0f 2, is heredy SMENted in e ManNner SNOWR it He STIACHAS ADDendix B 10 th. - ol
amendatory orginance. wmmammuunwa-wmwnmunmum

Develcomant Oronance-of the Townsmp of

BE T FURTHER ORDAINED that #f any pan of this Ordnance is deciared invelid, such invalid part sivall not sitect or -
[ ot thus ¢ PROVIDED. however, that »r the svernt 2 hr Y
aat-asion. A8 specttied i Section 1T10.A., i 0SCIAred wrvalid ait DFODErTY OwIvry 10 WtarT Such -
10 apply snak nonetheiess be mumammwummmm-muw

GEvEIODMET O SUCH Droparty.
GEITFURT'GRORWEDMMMMMM o uwoon finsl and i

[ Mmmyummmwo uniess further

qummwwwmmsﬁmﬂmvamnmwm

Law Divison of e Supenor Court of New Jersey witly respect 10 e Land D of the T ot

8emaras.

APPENDIX A

ARTICLE 1100 — REGULATIONS APPLICABLE TO THE R.5 AND R-8 ZONING DISTRICTS PROVIDE AND LOW
AND MODERATE INCOME HOUSING
11.01. Purpose

The purpose of tis ArtiCle 1100 & 10 i tor g PRD in the R-5 ana R-8
ZOrng SITICTS M order 10 COMDIy with the Drovrsions of Mt. Laured Il The ano in this
Arncie snall De Intarpreted 10 sssure the Construchon of lower income housing whith mests the standerds and
Juidenes set forth in ML. Lauret i, Any ot any other or Articles in conMict with thns Arncse 1100
and wheh or not related o haatth and satety shail be mappiicable (0 devaicpments
unger ths Articts 1100.

. nnmmomnmoimnAmump«m«uuhlncomnunwmrmmmmunnmthwngm-

and income leveis in the Townsnip, INCIVGING NOUSING 1O lower mcm ang 1o
ment of such iower ncome 9. and other Dy o 0 specttic 1ana use reguiations mnamg tnose
neecs. These are to meet the e of Mt. Lauret il
1102. Asguiations Appiicable to m R-5 and R-8 Zones s Pm of v PRO-2 sng PAD-4 Options

A. Appication Procedure

1. Applicant snhall submit reqt pians and to the Planmng Board for review and aporoval. Tha
Planning Board snail distribute the pians 1o those agencies required by iaw 10 review and/of approve deveiopmant
plans andto T which Yy review pians.

2. The Planning Boom shail OIS 3 DUDHC heanng In accorgance with N.J.S.A. 40:55D-46.1 on the application. The
iniual heanng shaii be heid not less an tharty (30) days nor more (Nan torty-tive (45) days from the date of subemission
Gt a compiete apoucaton.
3. Apokicants with 10 Or more acras may siect 10 submit a Concept Plan in accoriance with Secton 707 as part of -
4 PRO apoiicanon in any R-5 or R-8 zone n the shemative, may toliow pi o8 for and site
an st forth n M Qncea GDP s L shail pr an provided in
his ordinance for SUDOMIBION aNG/ OF SIE DIAN 2DDYCVaL. .
1103. Use Reguistions.

. Accousary Uses .
Personal recreational taciities
s

ACCE380rY Dua:
. Ott-street parking and garages
Fences

4ﬂmmmemmﬂb—ammmmtm$nmﬂ§mmu
1104. Minimum Tract Size sna Gross Densily

1. Minemum Tract Size. Th-mmmmmmumummmmmm“
b8 10 acres.

2. The maximum numoer of Swelling unis shall be as toliows:

R-S: PRD-2: ssmm1mmlmmumnmchmm|0¢-lequunwmm
lanas aetned B lowtanas 1 Articie 200, wivch s BN JUDIECT 1O & MaXemLIm Of
8.5 dweling unsy. acre of dry iand.

-8 PRO4: ssmu;m wwmmmdzrsommmmm
m:s Minimun Tract Gethack - .

-W Dutter to sH axtenar crooerty hnes. Sad Duffer shatl be bermed or
mwm i encem for roROR OF utihwes. Bufters may INCIUGE MM yorc




10f 88 UNGH~IBITHY, TWO-ISMHY 2AG TOWNNOUSE CEVIODMeNT.
1103. Schedute of Area. Buik and Yarg Renuiremens
Minimum Minviam Yorcos Manstvnsm
Lot Ares Minimum Siae
| (s 1) Lot Wiam Froml  one/bots Roar Covarnge Vi
D-.mno. OM-FUNN 5,000 50 25° 10°/18° 28 20% a5
- h N/A Coe 28 N/A o 0% 3s
Mﬂq. T-o-‘mw
6.000 80’ 25° 10118 25 40% k7
woparand)
Owelling, Two-F amidy
(verbcatty 3.000 30 25 010" 28" 40% 35
separated) unit
Dwethng, Multi-F sy N/A N/A N/A  N/A N/A as% as'
1107. Distance Between Bulidings
The and mwitk-t; Yy L shaill be as follows:
A, Wi wall to wall 20 fowt
B. Wingow wai 10 wnoowiess walk 30 tent
C. window wail 1o window wall
Front to from ! 7S teet
Reer to rear 50 tent
End 1o end 30 teet
D. Any buniding face to nght-Of-way 25 towt
E. Any buiiging 1ace 10 coNeCIOT street curh 40 toat
F. Any buiiding face 10 artenal street b 50 fowt
G. Any DUIING face (0 COMMON PATKING area 12 teut

mmmmmmmmmnwmmammmmm--n-mumm
g and butlers. which Droviie Nectsaary screening md
that e aummt in Vg the

this Articie and do N0t CTEA!R ANy SUVErSS NEQADVE MDACTS.
1100. Minimum ON-Strest Parking
1. Of-gtreat parking Snal be OFOVICEd 88 10IOWS:
Oweilling unit wth one (1) bedroom for iess: 1.5 spaces
Dwating unit with two (2) hedrooms of more: 2.0 spaces
2. An aadinonai ten (10) percent (of that computed n &1 above) ON-sireet parking shall De Drovided for visite. ..
3. Al common ofi-street parung shai ba iocated within 300 feet of the dwaling unit served.
1109. Minimum Floor Ares for Dweiling Unhs

1 begroom: S50 square feet
2 bedroom: 660 square feet
3 bedroom: 850 square fewt
1110 Lower income Housing Requirements
A. Number ot Lower Income Dwething Unns.

Required
All GEVEIOOMENtS. 0N CONbYUOUS DATTels of lend tolaling n (T0) acres or Mare as of 10/2/84 v the M-S and RS
zZones snali be deveioped In accOMIaNce with e PRD requirements and snalt be requred 10 prowice twanty (20)
Daiow:

maummnu for \ower SRCOOt A ;.

of 15 gercent meome g only shait by " wiwch fave
200rOVEl DNOF 10 July 1, 1984, WMNIOM y orfwvat

A of 12 percem mncome only ahatt be n where the

“muqmmﬂmmﬂ&@wm(nvmml

As used i thes Secton A, .wum “CONUQUOUS"" VN OUGN it & traversed by Ohe or MOTY NOAdWaYS.
%0 I0NY a8 the ignd on Lot woes of the =n Lanos attor 1072764 may not be
combined to form 3 new CONBQUOUS DEFCH and Mmay Not be added 1o, or apantof. a parcet

WINGH @XISWG On OF DOOTS that 03

8. Eligitulity Stancard . .

1. Except as pravided a00ve. one-hatf 0t il lower INCOMe uNIS sRat meet HUD Saction 8, or other assisted! housing
tor very iow mncams and one-hait snak mest HUD skgibity requrements far Iower

ncoms,

2. A may (other than HUD) wnere aphropriate and 10 ihe
satistachon of the Plannng Goara, ’

C. Housing Cost Component

n g the ot ©f reniers for sales O rental housing, not more than 30 percent of tamly
cneunomvuumbrmxamnmmoumanzemmtmumycmmmayn sadt for purchase of saies

Sales Unit: Pancipal and interest

insurance
Taxes
C or toes
D. Subsidies
Government subsiiies may be used at the discretion of the apokcant 10 fulfil he requirements of the section. The
lack Of sard suDRIGies Shall I N0 way 3Ner Dr MINEN the Jower INCOME feq of thws
E. Sale and Aesate and Rental of Lower Income Houmng
1. All lower income dweiling umits shall be fo nave G wrth the (and 1o control 1S soio o
resaie price of units of to eMpioy OtNer EgEI MECNINISMS wch shail De appProved Oy the Planning Board Attomey and
wrll, in TS ODEMION, ENSUre that such g wii remam (] of iower income.
2 The owner of all rentsi units shall provae wgat 10 be Dy the Planming Board Attormey to

assure that rental unrs wil reman sHOrCAb (0 DErsons of Iower INCoME.

3. in the event no IOw OF MoCErate NCOMe PUrChaser i found withm &0 days trom the day & unit i olfered for sale
or resale, the low nCoMe unit May be 3010 18 3 MOderaie INCOME DUrchaser or, it none s available. (o any interested
PUrchaser. and tha modersts :ncome urvt. 10 any interasied DUrCNISEr a1 & DACEWTHCH Meets the shgibiity requirements
33 descrided above. Resale controts shall remaun in effact lor any subsequent resaies.

4. The T and the may for of lower income houmng.

shal be ang oyaT ofticisl «acCh year as the Housmng

ty the T G The T [~ may ge for third party acmwistration of
vuﬂomdlnnammnmmmcmhmng

5 The snaih ana a weitten g Dlan to the Planming

Board. Thoamrmmomlnlmmn mnno-ruuncnwmom‘ommnmmwmmwrm

and ethnic groups are nfo of ihe Of seak or buy or rent

mcnmng.:mnmmwmmwmmamlmmnanuvwmmmmummu
Outreach activities.

6. Sales prces and rents may be MCreased in accordance with the annual i New York R
Conumr?ncomxwﬁwmofmonunmarwm jor Y outioyis
tor 1" seding the uns.

7. Rmumm-ywmnmncmmmumnﬂw 15 yoars. wm.wumc-uuumm Laurel 1
Wmmnmcnw-m g low ana ncome such

F Phasing of Lower INCOMme Housng

1. Lower Incoma ROUSING snai D Phased :n ety the

. Mieimum
‘Percentage of of Lower income
Totai Dweiting Unas ~ Dwaiting Unis
25 0
50 25
kel 100
100

mmmnmwnmmmmmmmmmmm
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mwmmmw-s’mmmng 10f which a & plan, s o e pan hes
L;:nn.,_ 2 mngie for of th R of
pans or mﬂw o to or gal sntThes other than The o which recemed
AN such and of shali run with the lang.

any ot he T ot 9 agency snalt

vm‘mmlmmmwmmlﬁnwmmmmmﬁxmﬂm

1. SUDGIVIION aNA Site DIAN SOPHCANON feee.

2. Buiding permwt fees. exCapt SIS Eng trurd party lees:

3. Cemticate of occupancy fees:

4, Pro-rated part of the engIneening e, apphcable 10 lower INCOMe housing;

5. Off-tract improvemen! tees.

In sddition. the spphcabile ApDrovg S0ency shall waive Of-ITact IMProvemen! jees (or svery unit demgneted as
122208 INCOM® Nousng T the A-§ ZOMNG Orstrict.

1. G Open Space

AAmmwmnmm(?o)pﬂcnmofmlwm-o'mmmm:mwmﬂammum
which may include srvironmentally resincted iand, shail De desgnated [of CONBRVENON, OGN SDECE. NECreabOn
S1%1/0f OUNEr COMMON ODEN SOACS.

uuummmmvmummmmmnnwmm

cmwmmnmmmf by the g Body. or 10 an ooen spsce
OIQaNiZAtON Of IUst, OF 10 & Privale pr o gud with the of Tor the
resdems af the development.

8. All common ooeN space deaded (O &n ODEN SDACE DrYaNZEtion. trust. of Drvaie organIZation. shell De owned and
Maiained a8 Provided (07 in N.J.S.A. 40:550-43.
1112. Engineenng and Construction Design

A. Dranage
1. Whare measns of g surtace runofl, such &3 Swakt, & leasidie and adequsie SuGCh

2. mmmu-ﬂmnnmmonmnwm--mmmuammwmmnmmm
within e 101 Of I7ACt DOUNGANES DUL 8180 At WIICH ONGINETES Deyond the 10t O ITAC! DOUNGAries at Me tme of
development. NO Storm wamr runoll o natural Arainage waler shalt be o di asto
SyStems OF Creste Mummmmma-mmmmmmumumum
WHROUL DIODET AnA ARHICVEd rOVISIONS baing Made for KNG Care of hese CONItONS.

3. Tmmum:omuw-mmwwlu-mnmsn and 613 of the Bemards Townahip

Development Ordinance.

4. Where by the T and as i on an plan. o right-ot-way
shall be L wm-T m-mamnmw.m mawm Tive
desinage tight-ol-way wiith the knes of Such watercourse and, in arry evant, PnaY

mmmmmw-mmwmwmlwmm

8. Lighting

1. Strewt Hghting shall be 101 2 street . Darking areas. and arvy olen Yy
for satety ressons. . -

zmmwm- g and with no. 9. the ighting

of gna, and ormamental hohtng. mwmmmmmwmmnm-mmm
SHECTS UDCN BKEECATN DVOCAIIES. TONKE. SNG ITEINC SSfety UM QIere. FENECHON. SNG VEIMead Sty QIOw in order 1O
1OCOMMENd SH0E NESCed 13 TINITHZY TS IMOACT.

i The of hghong on ahadl be as required i Section §12 of this Orginance.

C. Sannary Sewers

Mmmm-mum- -l sysmm in the deww shal
demgn and uch wath the NJ.D.E P parmut adinsuch a awnw
maxe 10 SCN 101 NQ NIUCIUCE WATH he from smet B
Collection system. M & pubéc or private ana mom a8 part of 8 Geveoment
ACDICIVON, e JBveiope? SNal INSLAI Sewers. ICIUAING CONNEChtna (G ach home O De Construcied.

0. Streen

1. All devaloDments shall e aerved Dy baved Sireets in with the i avd/ov mtw plan,
SR sUCh SITSETS SNBH NAVE SOSQUEN Aranage.
2. Locsi strewts shail be 20 a8 10 di e Mrough trafhe.
1TmmmwmhmnwmwmmwmmmMMn
with the 9
AO.W. Cartway

a. Collector street (no parkung
on either side

£. Local street witn
PAFKING on one sde only %0 26
€. Locat streat with no on-etreet
parung 40 24
@. Local street with on-sireet
parking on doth siies 50 3
4. Street design and CoNsStructon Standards shall be as required in Sechons 508. 607. and 608 of thws Oranence
axcept a3 noted betow:
a. Cul-de-3aCs 2hail be no more han 1.250 feat m length and shall prowoe SCCeES 10 NG More than 80 Oweling units.
A tumaround shali be provicded at e end of the Cul-de-Sac with 8 paved tuming radius of 40 teet and a R.O.W. racius
in the case of public streets of S0 teet.
b. The pavement standard for aii roads shail be 8 Base course of four (4) nches of Bituminous Stadiized Base. Mix

50 »

NO. 1 placed On & g gl . with & surtace course of twa (2) inchas of Bituminous Concrete,
type FAB.C. = 1, Mix =5 apphed in with Suate higl y 11 SUD-DASE MSMrial it LNSATIS-
tactory, four (4) inch stone. subd- may be raq

€. Water Suoply

Where QUDIIC water is avariabie. 2000UaE water ServICe. M terms of of flow and p shail be made
available 0 each iot of g within the The sysiem shall be g ang n

with the recuements and SLanaards Of the SGeNcy Or AUthONTY NEVing water SUPElY junsdiction.
1113, Waivers

any 30t torth 0 i3 Afhicie. the Plarmeng BOard may waive any snginesmmg
demgn In this Article. in order 1O actweve the obmclives of thes Artcie.
WmmmnmgEmmnummmmlwammmmnmmmm
S e SAMS 1S CONMTWNT Wit ING INIENT 4nC DUIDOIR OF T8 DrOINance.

Passed on test reading October 2. 1984

: PUBLIC NOTICE
NOnce 13 MereDy grven INAT NG aBOVE OrGINANCD wAS Guiy 7e8d NG D2538d ON ANl MAMNY aNd 300pted at @ meetng of 15
Townsiwo C of the T ol B in the County of Somerast. hetd on 1He 12t day of NOVamBer one NCUSENd
ive HUNGrEd Ana BIGMTY four
Bernards Townshg Commmen
Wisam B. want
Attest:
James T Han
Townsmg Clerx
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7.

conditions for a minor subdivision/flag lot shall not be changed at
ony time providing that the approved Development Plan shall have
been duly recorded. A copy of the recorded instrument shall be
given to the secretary of the Planning Board or Zoning Board of
Adjustment, as the case may be.

5. If the application is classified as a major subdivision, or if it is
determined that variance action will be necessary, the Board shall
deny the application for minor subdivision approval and shall so
notify the applicant in writing within seven days of the date of
decision.

F. Distribution of Approved Plat. The secretary of the Board shall

forward copies to each of the following within ten (I0) days of the date
of decision:

Applicant (2)

Municipal Engineer (1)

Construction Official or Zoning Officer (1)

Tax Assessor (1)

County Planning Beard (1)

, Health Officer (1) F Skt pres-ts

SUBMISSION OF APPLICATIONS FOR CONCEPTUAL R /Kuecd g e

DEVELOPMENT PLANS FOR RESIDENTIAL CLUSTE! Az) B s Arcadol

AND PLANNED DEVELOPMENT 7 g e
. (L ) 7"4‘/&-—(/ .

A, General. P uﬂﬂtj K s

At the applicant's option, a conceptual Developmen

dential Cluster Development or Planned Development

for review and approval by the Board prior to any pr
ment Plan submission.

B. Procedure for Submitting Application for Conceptual

I.  The applicant may submit to the Administrative
[5th day of the calendar month preceding tiw 1uss teyuiuny
scheduled monthly meeting of the Board, but not later than the
first day of the calendar month in which such meeting is to be
held, six (6) copies of the plat in accordance with Section 707C.
‘hereinbelow for purposes of classification, discussion and appro-
priate action; four (4) copies of the completed application form;
and the fee in-accordance with Section 901 of this Ordinance. The
Administrative Officer shall first process the application through
the TCC and certify the application as complete or notify the
applicant in writing of any deficiencies within forty-five (45) days
of the submission. ‘If the application has been found to bhe
complete, the Administrative Officer shall forward it to the

5/13/82 700.10



appropriate Board secretary, who shall issue an application
number. Once an application has been assigned a number, such
number shall appear on all papers, maps, plats, and other docu-
ments submitted for processing in conjunction with the applica-
tion. If the application has been found to be incomplete, it shall
be returned to the applicant who may submit an appropricately
revised application as in the first instance.

The appropriate Board secretary shall forward one copy of the
submission to the County Planning Beard for review and comment.

Additional copies of the submission may be requested from the
applicant to be forwarded to other individuals, offices, and
agencies for information, review and comment.

C. Information Required for Conceptual Approval.

l.

2.

General. The conceptual review is intended to provide the
applicant with a review and discussion by the Board of major
areas of concern such as traffic circulation, occess, drainage,
environmental impacts, methods of providing utilities, water and
sewerage, intensity of development, and project scheduling.
Additionally, by providing a review of these items, preliminary
and final Development Plan submissions for each of the phases cf

. the development can address site-oriented problems within a pre-

viously established framework encompassing the development of
the entire fract.

Specific Submission Requirements.

~. A key map of the tract superimposed on a map of a section of
the Township showing all roads and streets within one-half
mile of the proposed development at a scole of one inch
equals not more than 2,000 feet.

b. Titie Block

Name of development, municipality and county.

Name and address of developer.

Scale.

Date of preparation.

Development application number.

Name and aoddress of person(s) preparing the applicaton
and the signature, date, seal, and {icense number.

.

O\U'leN

c. Name and oddress of the owner or owners of record, cmd
authorized agent, if any.

d. Signature of the applicant and, if the applicant is not the
owner, the signed consent of the owner.

e. Graphic scale and north arrow.

f. Revision box and date of each revision.

5/13/82 700.11



g.

A project constraints map showing wetlands, floed plains,
slopes in excess of fifteen percent (15%), buffer areas
(including areas of landscape screening) and treed areas.

A conceptual Development Plan indicating the total number
of dwelling units; buffer areas (including areas of landscape
screening); if housing types are shown, the set back of the
housing units from roads, alternate housing types and existing
development; anticipated recreation areags, anticipated
type(s) of accessory buildings and, if applicable, retail devel-
opment. The plon should reflect the scope and type of
development and probable areas of development. Detailed
information is not required. However, sufficient information
should be provided to show that the level of anticipated
development can be accomplished on the tract in accordance
with the provisions of this Ordinance.

A conceptual circulation plan indicating the proposed loca-
tion of roadways providing circulation through the site,
typical roadway sections, locations of access to the site and
anticipated improvements o existing on-tract roadways, as
well as off-tract roadway improvements, if required. The
roadways should be shown in sufficient detail to establish
iheir locations, and ensure that grades and curvature are
satisfactory for the volumes of traffic anticipated. Addition-
ally, pedestrian and bicycle circulation should be addressed.

A conceptual utility plan indicating how water, gas , efectri-
city, telephone, CATVY, and if applicable, sewerage will be
provided for the development. The plan should show the
general utility pattern throughout the proposed development
s should address the locations and required crossings of
improvements that will be installed prior to any submissions .
for preliminary approval of individual phases of the develop-
ment. '

A conceptual drainage plan indicating the size and location of
detention {or retention) facilities, drainage patterns and
major stream crossings. Information shall be provided in
sufficient detail to ensure that the storm water management
system provided will be adequate for the site and that it will
allow the anticipated level of dévelopment to take place.

An environmental assessment in accordance with Section 708
reflecting total development of the tract. Once submitted
and reviewed, the assessment will form the basis for prelimi-
nary submission(s). Only when modifications oceur on indivi-
dual Development Plons for each phase, which may, in the
opinion of the Board, result in a change to the overall
impacts examined in the original environmental assessment,
will revisions to the original environmental assessment be
required at the time of the preliminary submission(s). Those
portions of the environmental assessment dealing with site
specific information may be submitted as an addendum to the

5/13/82 700.12




-environmental assessment at the time of preliminary

submission.

A staging plan showing anticipated stages of construction,
relating the sequence of construction of on-tract and off-
tract improvements, accessory structures, recreation facili-
ties, etc. to the sequence of construction of the principal
buildings. S
If, during the course of review, the Board finds that addi-
tional information is required prior to acting on the appli-
cation, such information may be requested of the applicant.

D. Action by the Township

The Board shall take action on conceptual plans within 95 days
after the certification by the Administrative Officer of the
submission of a complete application. Failure by the Board to act
within the prescribed time period shall constitute approval.

Prior to taking action on any conceptual plan, the Board shall set
forth the reasons for such action, with or without conditions, or
for the denial. The Board shall address whether the conceptual
plan would or would not be in the public interest, including, but
not limited to, findings of fact based on the following:

a.

d.

That the total number of dwelling units is allowed under this

- Ordinance and that, after reviewing the conceptual plan, the

constraints map, and other documentation submitted by the
applicant, there is a reasonable expectation that the number
of dwelling units shown can be constructed.

. That the amount of non-residential development is in accor-

dance with this Ordinance, and the location, if shown, is
reasonable to service the project, and the surrounding com-
munity.

That the circulation pattern established by the conceptual
plan adequately services the project, and, based upon the
information submitted by the applicant, can be constructed
to the regulations and standards set forth in this Ordinance.

That the utilities plan submitted by the applicant shows that
adequate utilities will be available for the project, and the
general location and pattern of installation of these utilities
will adequately service the conceptual plan.

That the drainage plan submitted by the applicant adequately
addresses storm water management, and the drainoge struc-
tures shown are of sufficient size fo be reasonably expected
to accommodate the necessary storm water detention.

That the staging plan submitted by the applicant will result in

the construction of the project in an orderly manner, with a
minimum impact to adjacent development. :

5/13/82 700.13



3.

g. That the environmental assessment adequately addresses the
impacts anticipated from development of the conceptual
plan, or those items which should be addressed more fully at
the hme of preliminary submission(s).

After reviewing the information submitted by the applicant, the
Board may take action to grant or deny approval as set forth
below:

a. Grant approval - If, after reviewing the material submitted
by the applicant, the Board is satisfied with the conceptual
plan, the Board shail approve the application for conceptual
plon approval in writing.  Such approval shall set forth those
aspects of the conceptual plan which have been reviewed and
approved. The items approved will be determined by the
extent of information provided by the applicant, but approval

~ shall include:

l.  The total number of dwelling units.

2. The amount of non-residential development, if appli-
cable.

3. The circulation pattern.

A.  The utilities plan.

5. The drainage plan.

6. Critical areas that will not be developed.

7. The staging plan.

8. The environmental assessment.

Approval of preliminary. and final Development Plans shall be
conditional upon conformance with the approved conceptual
nlan submitted in accordance with the provisions of this
Ordinance.

b. Deny approval - If, after reviewing the materia!l submitted by
the applicant, the Board is not satisfied with the conceptual
plan, the Board shall deny the application for conceptual plan
approval in writing, setting forth the deficiencies in the plan.
Such disapproval shall in no way prohibit the applicant from
submm'mg a new conceptual plan addressing those deficien-
cies or from proceeding with the submission of a prehmmcry
Development Plan.

E. Effect of Conceptual Approval.

l.

2.

Conceptual ‘approval shall confer upon the applicant the right to
develop in accordance with those aspects of the conceptual plan
approved by the Board as set forth in Section 707C.3.a. above for

"a period of ten (I0) years, except that all preliminary and final

approvals for individual development plans shall be obtained
within that ten (I0) year period.

If the approval of the conceptual plan includes a condition to the

effect that on-tract and/or off-tract improvements may be con-
structed prior to the submission of preliminary development plans,

5/13/82 700.14
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e,

construction may occur, but only within the sequence indicated on
the staging pian and only after all plans and specifications have
been submitted to and approved by the Township Engineer in
accordance with the provisions of this Ordinance and only when
all guarantees have been posted in accordance with the require-
ments of this Ordinance.

F. Modifications to an Approved Conceptual Plan.

{. The applicant may, at any time, submit a revised conceptual plan
as in the first instance for review and action by the Board. Based
upon the revisions requested, the Board may waive some or all of
the supporting documentation at the request of the applicant. If
the revised conceptua! plan is not approved by the Board, the
original conceptual plan shall remain in effect. [f the revised
conceptual plan is approved by the Board, such approval shall not
extend the period for which the conceptual approval was origin-
ally granted as set forth in 707D hereinabove.

2. The Board may request that the applicont’ consider the submission
of a revised conceptual plan. The applicant shall be under no
obligation tfo accept the suggested revisions. If the applicant
narees to the revisions, and submits the revised conceptual plan,
there shall be no additional fee for review of the conceptual plan
and the Board may extend the time period for which the concep-
tual plan approval is in effect. -

AN PR HLITR LA MmN ™) A
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A preliminary submission is reduired of all subdivisions classified as major
stihdivisinns and of all development proposals requiring site pian review.

A. Procedure for Submitting Preliminary Plats and Preliminary Plans.

I Submit to the Administrative Officer after the |5th day of the
calendar menth preceding the first regularly scheduled monthly
meeting of the Board but not later than the Ist day of the month
in which said meeting is to be held, (I4) copies of the preliminary
Development Plan in accordance with Section 708C. through F.
below; 4 copies of any protective covenants or deed restrictions
applying to the lands to be subdivided or developed; 3 copies of
the completed application form; and the fee in accordance with
Section 20! of this Ordinance. The Administrative Gfficer shall
first process the application through the Technical Coordinating
Committee and certify the application as complete or notify the
applicant in writing of any deficiencies within forty-five days of
the submission. If the cpplication has been found to be complete,
the Administrative Officer shall forward it to the appropriate
Board secretary who shall issue an application number. Once an
application has been assigned a number, such number shall appear
on all papers, mops, plats and other documents submitted for
processing in conjunction with the application. If the application
has been found to be incomplete, it shall be returned to the
applicant who may submit an appropriately revised application as
in the first instance.

5/13/82 700.15
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ORDINANCE 796

AN ORDINANCE OF THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS AMENDING
SECTION 707 OF THE LAND DEVELOPMENT
ORDINANCE WHICH PROVIDES FOR THE

- CONCEPTUAL APPROVAL OF DEVELOPMENT PLANS
FOR RESIDENTIAL CLUSTER DEVELOPMENT
AND PLANNED DEVELOPMENT.

WHEREAS, Section 707(E) of the Land Development Ordinance
of the“TowﬂShip of Bernards is contrary to the statutory
approval procedures for preliminary and final subdivision and
site plan approvals.

NOW, THEREFORE BE IT ORDAINED that Section 707(E) of the
Land Dévelopment Ordinance is hereby deleted and repealed and is

repl&ced with the following:

“E. Conceptual approval shall not confer any development

rights dpon the applicant."

~ 2. This ordinance shall take effect immediately upon final

passage and publication in accordance with law.

wil) be niodacedt  Nov. 260™
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FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue

P.0O. Box 145

Morristown, New Jersey 07960
(201) 267-8130

Attorneys for Defendants/Appellants, Township of Bernards, et

als.

THE HILLS DEVELOPMENT COMPANY,
Plaintiff/Respondent,
vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, 2 municipal
corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF
BERNARDS,

Defendants/Appellants.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

Docket No.

Civil Action

LETTER BRIEF IN SUPPORT

OF MOTION FOR STAY

BEFORE THE TRIAL COURT
PENDING DETERMINATION OF
MOTION FOR LEAVE TO APPEAL.

Sat Below:

Hon. Eugene D. Serpentelli

TO: The Honorable Judges of the Appellate Division

PROCEDURAL HISTORY

This is a Mt. Laurel action.

This action was commenced on

May 8, 1984. Answers were filed by defendants on June 5,

N\



1984. Discovery was commenced by service of Interrogatories in
June, 1984. No depositions have been taken and discovery has
not been completed. No trial on any issue has been held. (See
discussion below of Order dated December 19, 1985).
Cross-Motions for Summary Judgment were heard in July, 1984 and
were denied by Order of the Court dated August 3, 1984.

On November 12, 1984 defendant, Township of Bernards,
adopted an ordinance (Ordinance 704) which amended the
Township's Land Development Ordinance in order to better insure
the construction of lower income housing which meets the

standards and guidelines set forth in So. Burlington Cty.

N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1983) (Mt. Laurel

11), and to provide & realistic opportunity for the construction
of a variety of housing types and for a variety of income levels
in the township.

Subsequent to the adoption of Ordinance 704, and at the
request of all the parties, the Trial.CQgrt entered an Order
dated December 19, 1984 which order étaygﬁ*the matter and
appointed George Raymond as the "Courfﬁ;ppointed expert." A
subsequent order dated July 17, 1985 extended the stay until the
Court has passed upon the compliance package of the Township of
Bernards. The Court appointed expert submitted his report dated
June 12, 1985, in which he reviews Ordinance 704 and makes
certain recommendations to the Court regarding Bernard;

Township's fair share and proposed compliance pesckage. Such
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report is based on various concepts (i.e., the "consensus
methodolog&" for determining a municipality's fair share) which
existed prior to the adoption of the "Fair Housing Act" (L.
1985, c.222).

The Fair Housing Act wes adopted on July 2, 1985. Pursuant
to §16 of the Fair Housing Act a motion to transfer this matter
to the Council on Affordable Housing was filed on September 13,
1985. The matter was argued on October 4, 1985 and the Court
entered an Order on October 16, 1985 denying the motion. A
motion requesting leave to appeal the denial of the motion to
transfer was filed in the Appellate Division on October 31,
1985. A motion to the trial court for a stay pending
determination of the motion for leave to appeal was denied on
November 1, 1985. The ressons for the trial court's denial of
the stay are summarized in the enclosed Affidavit of Arthur H.

sarvin, I1III, Esqg.

STATEMENT OF FACTS

Plaintiff (hereinafter referred to #s "plaintiff" or
"Hills") is the owner of tract of -land in excess of 1000 acres
in the Township of Bernards. It has owned the property since
prior to 1976 at which time the property was located in a low
density zone (1 unit for every 3 acres). Prior litigation

under Mt. Laurel I resulted in a settlement which provided

increased density, greater flexibility.and removal of cost

‘w




generating features. The zoning ordinance of the Township of
Bernards was amended accordingly. Notwithstanding the prior

settlement, no housing of any kind be it Mt. Laurel I or other

housing hes been constructed on plaintiff's property.

This action was commenced on May 8, 1984. The action
involves the same property which was the subject of the earlier
litigation and demands a five-fold increase in density, and is

based on the dictates of Mt. Laurel II, So. Burlington Cty.

N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1983).

As noted earlier, in November, 1984 the defendant, Township
of Bernards, adopted Ordinance 704 which érovides fof increased
density in two zones within the township and contains other
provisions intended (2) to insure the construction of lower
income housing which meets the standards and guidelines set

forth in Mt. Laurel II, and (b) to provide a realistic

vpportunity for the construction of a variety of housing types
and for a variety of income levels in the township. (Article
1101, Ordinance 704)

Subseguent to the adoption of Ordinance 704 the property
owners in one of the zones which permits and requires Mt. Laurel
housing proceeded with various development applications in order
to obtain approval of their projects which include Mt. Laurel
housing. One applicant hss received final approval of a
development which will provide 100 units of Mt. Laurel housing

which is now under construction. A second applicant has




received conceptual approval of a development which will provide
90 units of Mt. Laurel housing. The application process and the
development of the zone (including the Mt. Laurel housing) is
continuing at the present time. (Certification of Peter Messina,
Do 1392)1

The other zone in which Mt. Laurel housing is permitted and
required is all within the tract of land owned and controlled by
plaintiff. Since the enactment of Ordinance 704 (in November,
1984), plaintiff has filed no application for subdivision, site
plan, or otherwise relating to that par£ of its property upon
which Mt. Laurel housing is required.2 The only relevant
document submitted was a proposed conceptual plan which
plaintiff discussed, in March 1985, with the Planning Board's
Technical‘coordinating Committee (TCC), as to which the TCC
raised a number of serious design questions. (See Perguson
Certification, Da 144a) .

With the Fair Housing Act having.been enacted, with other
Mt., Laurel development appliceations proceeding properly and

expeditiously, and with plaintiff not having taken any

3

1l fThe Facts stated herein and the citations to appendix
and transcript are referenced in the motion papers, brief,
appendix and transcript previously submitted to the Appellate
Division in support of Defendants-Appellants motion for leave to
appeal which was filed on October 31, 1985. ’

2 e are informed that Hills has filed for conceptual
eapprovel for the development of its property since the triesl
court's denial of the motion to transfer. lpﬁ*fﬁ\
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significant steps toward developing its property or toward
producing Mt. Laurel housing, the Township elected, pursuant to
the provisions of the Act, to apply to the court for traﬁsfer of
this matter to the Council on Affordable Housing in accordance
with the Act.

The Court denied the motion. As noted earlier a motion for
leave to appeal was filed on October 31, 1985 and a motion to
the trisl court for a stay was denied on November 1, 1985. (See
Davidson Certification)

The trial court has set down Monday, November 18, 1985 at
10:00 2.m. 2s the time for a "compliance hearing" in this
matter. (See Davidson Certification) At the coméliance hearing
it is expected that substantisl evidence will be taken relating
to the Mt. Léurel “fair share" of the Township of Bernards, and
to an analysis of Ordinance ?04, in order to determine whether

the Township of Bernards complies in fulfilling its Mt. Laurel

1I obligation. It is difficult to estimate the amount of
litigant and court time that will be necessary in order to
present the evidence of the case. Subseguent to the
presentation of evidence it is expected that the court will

determine whether or not the Township of Bernards, in fact, has

fulfilled its Mt. Laurel II obligation in accordance with the
law as the trial court understands it.
On defendants’' motion for leave to appeal, the only issue

involves the interpretation of §l16 of the Fair Housing Act, L.




1985, ©.222, and whether the trial court erred in refusing to
transfer this case to the Council on Affordable Housing,

pursuant to s2id §16. If the defendants' interpretation is

rorrect and if the matter should be transferred, then the court

in question lacks jurisdiction to hold a compliance hearing and
to make a determination relating to the Township of Bernards'
fair share and compliance package. If the hearing is held prior
to the time that the Appellste Division determines the
application for leave to appeal, the defendants will suffer
prejudice in the following areas:

1. The status quo will not be preserved pending
determination of the Township'é ﬁotion for leave to appeal.

2. The Township will be subjected to development based
upon an improperly determined fair share number. The Township's
fair share number should be determined by the Council on
Atfordable Housing pursuant to the statutory guideline; of the
Act and the Council's regulations, rather than by the trial
court pursuant to (2s the court has indicated) the so-called
"consensus" methodology (Tr. 29, Da 31la). The consensus
methodology is in direct conflict with some of the statutory
guidelines, including number ©of counties in the region,
definition of prospective need, and use of overrides above the
need actually attributable to the individual municipality. The
Township believes that the statutory criteria will yield a lower

fair share number for this particular Township, yet if the trisal
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court proceeds (in the manner it has indicated), Bernards
Township will be bound -- at least pending an appeal -- by &
higher "consensus" fair share number, which in turn will
determine the number of Mt. Laurel a2nd market units which the
Land Development Ordinance must allow to be built. Any
developer who obtains preliminary approval under the ordinance
during that period will lock in the right to construct such
higher numbers of units, N.J.S.A. 40:55D-49, even if subsequent
reversal of the trial court results in referral to the Council
and/or & lower, statutory fair share number.

3. The Township may not have any effective way to
challenge a court-determined fair share number after it has been
determined. If the trial cour£ proceeds, declares the

Township's fair share number, and a2s its legal holding declares

4 +hat Township's ordinance #704 complies with Mt. Laurel II, then

it is at least arguable that (a) the Township will be deemed to

have prevailed below, because of the holding that it is in
compliance, and (b) as @ prevailing‘party, the Township will
have no way to appéal from the finding as to fair share, even
though the Township might believe the finding to be erronéeously
high. Such finding could then (at least arguably) collaterally
estop the Township if it amended its ordinance to reflect a
lower fair share number and then was sued for alleged failure of
the new ordinance to satisfy the court-declared fair share.

This would be avoided if the trial court proceeding is stayed




pending an appellate decision on transfer of this caseﬁto the
Council, which woul& be bound to determine fair share according
to the statutory standards.

4. If the Township's motion for leave to appeal is
granted, and the appeal is successful, jurisdiction of this case
would be in the Council and no longer with the trial court.
Proceeding to trial before a court which we believe lacks
jurisdiction is a waste of both the court's and the parties’

time and resources.




ARGUMENT

THE PROCEEDINGS IN THE TRIAL COURT
SHOULD BE STAYED PENDING DETERMINATION
OF DEFENDANTS/APPELLANT'S MOTION FOR
LEAVE TO APPEAL.

Until the fundamental issue currently before the Appellate
Division is finally determined the status quo of the subject of

the litigation must be maintained. Zaleski v. Local 401, United

Elec., etc. Workers of America, 6 N.J. 109, 115 (1951):

Christiansen v. Local 680 of the Milk Drivers &c., 127 N.J. Eq.

1215, 220, {(1939). The extent to which the opposing parties’
rights would be materially infringed must also be considered in

determining whether to grant 2 stay. Christiansen v. Local 680

of the Milk Drivers & C., supra. at 220. At the cdmpliance

hearing it is expected that the merits of this action will be
ldetermined including 2 determination of the fair share number of
the Township of Bernards and whether or not its existing
ordinance, 6rdinance 704, complies with and fulfills the
Township's obligation to provide housing for low and moderate
income families. Such 2 determination will be binding on the
parties.

In its prior ﬁotion before the court and in its motion for
leave to appeal in the Appellate Division the Township contends
that pursuant to Section 16(b) of the Fair Housing Act, L. 1985,
c.222., this matter should be transferred to the Council on

Affordable Housing pursuant to the intent and purposes of the

-10-




Fair Housing Act. Thus, it is contended that the court does not
have jurisdiction to the make the déterminaﬁions at the
scheduled compliance hearing. The court below has before it »a
methodology for determining fair share and compliance which the
defendants contend is contrary to the Fair Housing Act.
Notwithstanding this, the court has indicated that it intends to
determine this matter pursuant to that methodology (Tr 29, Da
31a). The result of using that methodology is that the
determination of the municipality's fair share and compliance
package will be made by 2 court not having jurisdiction under an
inapplicable standard.

It is fecognized thet in 2 normal situation this set of
circumstances is appealable upon the conclusion of the matter.

However, that is not where the problem arises. Under Mt., Laurel

II, So. Burlington Cty. N.A.A.C.P. v. Mount Laurel Tp., 92 N.J.

158 (1983) there is no appeal as of right until the court issues
3. judgment of compliance which includes modification of the
existing ordinance in accordance with the court's decision
arrived a2t at the compliance hearing. The result of this is
that the ordinance that the court reviews must either remain in
effect or be modified and placed in effect before an appeal as
of right exists. Such ordinance must provide the applicable
fair share as decided by the court whether or not it is the
correct fair share or (consequently) the correct compliance

ordinance. Thereafter, the municipelity's options include

C-11-
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appealing the judgment of compliance while the ordinance is in
effect or moving for a stay of the effectiveness of the
ordinance during the appeal.

The result of these alternatives is that the ordinance (if
ﬁthe post-judgment stay is granted) would not be operative.
This, of course, would preclude any developer from developing
Mt. Laurel housing during the period of the stay because (a)
incentive provisions would not be in effect, and (b) mandatory
set-aside provisions would not be in effect. Since Bernards
Township's current ordinance includes both incentives and
set-asides, if Bernards Township has to seek such a
post-judgment stay it would be taking a step backward from its

existing voluntary actions in furtherance of Mt. Laurel II.

The alternative, if the stay is denied, is that the
developer would construct the housing in 2 manner contrary to
the proper interpretation of Mt. Laurel II and the Fair Housing
Act. ! Tl

Thus either no Mt. Laurel housing would be built or, in the

second instance, housing would be built in 2 manner and in
numbers contrary to the proper interpretation of the law. The
first option results in & slowing of Mt. Leaurel housing
construction and would appear to be in nobody's best interest.
The second option causes irrevocable harm to the municipality if

the municipality is correct.

-12-




The requested stay et this juncture solves that problem at
least over the immediate time period. If the matter is not
heard by the trial court housing for low and moderate income

Szmiles which is currently being produced will presumably

continue to be produced and, therefore, the adverse result of

the first option discussed above will be avoided. In addition,
the municipality would not be faced with the situation of having
a determination made prior to the time that the court determines
which court has jurisdiction and would not be left in a
situation in which housing must be built even though the same
may result in being contrary to law.

Neither the actual party to this litigation (Hills) nor the
persons purportedly represented by that party (lower income
families) will suffer prejudicerby this application. The
application requests a stay only for the period ending at the
time that the Appellate Division determines whether or not to
grant defendant's motion for leave to appeal. It is our
understanding that answering pepers are due in less than a week,
and the matter can be decided soon thereafter.

Plaintiff has before the Township an application for
conceptual approval of its project. This application will
continue before the Township Planning Board in accordance with
law. No delay in that process will occur because the stay ié
granted at this time in this matter. (In that regérd subsequent

to receiving conceptual approval plaintiff will necessarily have

-13-




to apply for preliminary approval, presumably both as to site
plan and subdivision. This process has not even started.)

Thus, no delay will occur to the plaintiff because of the
granting of this application for a stay.

| Lower income families will not suffer prejudice because the
existing ordinance which has been in effect since November 12,
1984 has been providing lower income housing in Bernards
Township which is now being constructed. A stay in this matter

will not affect such construction.

~14-
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CONCLUSION

For the reasons stated above, the stay should be granted

until the motion for leave to appeal is decided by the Appellate

Respectfully submitted,

FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Defendants/Appellants,
Township of Bernards, Township
Committee of the Township of
Bernards and the Sewerage Authority
of the Township of Bernards

By: 593 Da

James E. Davidson, Esg.
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43 Maple Avenue
P.O. Box 145

;FARRELL. CURTIS, CARLIN & DAVIDSON

Morristown, New Jersey 07960

(201) 267-8130

s

Attorneys for Defendants/Appellants, Township of Bernards, et

als.

THE HILLS DEVELOPMENT COMPANY,

Plaintiff/Respondent,

vs.

THE TOWNSHIP OF BERNARDS in the

COUNTY OF SOMERSET,

corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF

BERNARDS,

Defendants/Appellants.

a municipal

LD T P I L TR TR TS

PROCEDURAL

SUPREME COURT OF NEW JERSEY

Docket No.
Sat Below:

Morton 1. Greenberg, J.A.D.
Virginia A. Long, J.A.D.

Civil Action

LETTER BRIEF IN OPPOSITION
TO APPLICATION TO DISSOLVE
STAY GRANTED BY THE
APPELLATE DIVISION

HISTORY

Defendants rely upon the Procedural History contained in

Defendants' Brief in support of their Motion for Stay, filed

with the Appellate Division, except to add that on November 12,

1985, the Appellate Division entered an Order staying

w
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proceedings in the trial court pending resolution of the motion
for leave to appeal.

STATEMENT OF FACTS

Defendants rely upon the Statement of Facts contained in
their Brief in support of their Motion for Stay and their Brief
in support of motion for leave to appeal, filed with the
Appellate Division.

In addition, it is respectfully requested that the Court
take judicial notice of the enactment by Bernards Township of an
Ordinance repealing the "sunset" provisions of its "Mt. Laurel"
ordinance, Ordinance 704 (Ev. R. 9; see attached Certification
of Jemes E. Davidson).

. . L

This metter is apparently being brought on by plaintiff
seeking to have a stay previously issued by the Appellate
Division dissolved. We have received telephone notice of the
application only and therefore we are not aware of the basis of
the application other than plaintiff's contention that the
action of the Appellate Division in granting the stay was
improper.

The stay granted by the Appellate Division is not a final
judgment and is therefore an interlocutory order.

An appeal of an interlocutory order is only maintainable
"when necessary to prevent irreparable injury." R.2:2-2(b). We

assume this application is being brought under R.2:9-5(b) which




provides in part that the grant of 2 stay by the Appellate

Division “may be reviewed on motion to the Supreme Court on
notice to the Appellate Division . . ." 1In that the normal
! uotion procedures are not being followed (R.2:8), R.2:9-8

appears applicable. Glassboro v. Gloucester Cty. Bd. of

Freeholders, 98 N.J. 186 (1984). R.2:9-B provides as follows:

“2:9-8 Temporary Relief in Emergent Matters.

When necessary, temporary relief, stays, and
emergency orders may be granted, with or without
notice, by a single Justice of the Supreme Court or,
if the matter is pending in the Appellate Divison, by
2 single judge thereof, to remain in effect until the
court acts upon the application. The Chief Justice
shall in accordance with a schedule to be filed with
the Clerk of the Supreme Court, designate for each
county at least one Justice to whom an application for
such relief in the Supreme Court shall be made, if
such Justice is available."

Plaintiff will not suffer the irreperable injury regquired
i| under R.2:2-2(b) (required if this is an appesl); nor is the
matter emergent or one in which temporary relief is necessary as
required by R.2:9-8.
11

The grenting of the stay by the Appellate Division
maintains the status quo until such time as the Appellate
i‘Division has the opportunity to decide whether it will grant
!IDefendants' motion for leave to appesl. As noted in Defendants'
Motion for Leave to Appeal filed in the Appellate Division,

Defendants' claim is that the matter should be transferred to

the Council on Affordable Housing pursuant to §16(b) of the Fair

LS )



Housing Act, and that the trial court does not have jurisdiction
to hear the case.

In granting the stay the court indicated its concern that

: “he decision of the trial court in refusing to transfer the

matter was contrary to the intent and purpose of the statute and
that the Legislature had set up an administrative process which

was intended to remove the housing cases from the courts except

in 2 limited area specifically described in the statute.

It is also clear that the court properly found that no harm
would result to the Plaintiff by the granting of the stay and
that the failure to grant the stay would result in substantial
harm to the Defendants.

This is so for the following reasons:

(1) The Township of Bernards adopted a Mt. Laurel
ordinance (Ordinance 704) in November, 1984 which is producing
housing for low and moderate income families. The ordinance is
effective as to plaintiff's property and has been for
approximately a year. No development has occurred on
plaintiff's property although a recent application for
conceptual approval has been filed. This will presumably
continue and the stay will have no effect on this process.
Plaintiff specifically does not object to Ordinance 704 and heas

admitted that it complies with the dictates of Mt. Laurel II.

Therefore the stay will have no effect on the construction

of housing for the poor nor will it affect plaintiff's

“tn
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development rights.
(2) As to the Defendants, a dissolution of the stay will

result in the trial court's (rather than the Council's) deciding

! ihe various Mt. Laurel II issues including fair share and

compliance. If the trial court holds its housing, Defendants
will presumebly will be bound its decision (even though they
contend that the court has no jurisdiction). The Decision will
be based on non-statutory law and will prevent the Defendants
from receiving the various benefits of the Fair Housing Act.
Developers receiving approvals under the Ordinance wiil receive
the protection set forth in the Municipal Land Use Law,
especially N.J.S.A. 40:55D-42: (This point is more specifically
set forth in Appellate Division Letter Brief, pages 11-14.)

The stay ma2intains the status quo without causing harm or
damage to any person or party. In this situation, there is no
adeguate reason to dissolve the stay.

FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Defendants/Appellants,
Township of Bernards, Township
Committee of the Township of

Bernards and the Sewerage Authority
of the Township of Bernards

KERBY, COOPER, SCHAUL & GARVIN
_Attorneys for Defendant/Appellant
Planning Board of the Township

Dated: November 13, 1985




SUPREME COURT OF NEW JERSEY
M-28BB September Term 1985

24,780
ouTn UILLE DEVELOPMENT COMPANY,
Plaintiff-Movant,
v. ORDER

THE TOWNSEIP OF BERNARDS in the
COUNTY OF SOMERSET, etc., et al.,

Defendants-Respondents.

This matter having been duly presented to the Court, and
ccod cause appearing;

It is ORDERED that the motion to dissolve the stay
i this matter imposed by the Superior Court, Appellate Division,
ig Jenled; and it is further

ORDERED that the stay shall remain in effect pending the
resolution of the appeal in the within matter now pending before
this Court; provided, however, that plaintiff may make applica-
tion for a modification of this Order or other appropriate relief
based upon any proposed municipalvaction that might affect the
municipality's ability to satisfy its Mt. lLaurel obligations or

upon any other relevant change in circumstances.

WITNESS, the Honorable Robert N. Wilentz, Chief Justice,

at Trenton, this 1l4th day of November, 1985.

Clerk
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SUPREME COURT OF NEW JERSEY
A-122September Term 1985

24,780
THE KILLS DEVELOPMENT COMPANY, .. . ..
Plaintiff-Respondent,
Ve (L-030039-84 P.W.)

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, etc., et al.,

Defendants-Appellants.

It is ORDERED that pursuant to Rule 2:12-1, the motion
for leave to appeal from the Order of the Superior Court, Law
Division, Somerset County, entered in this cause on October 16,
1985, and now pending in the Superior Court, Appellate Division,
is hereby certified directly to this Court; and it is further

ORDERED that leave to appeal is granted; and it is -
further

ORDERED that the Clerk of the Appellate Division shall
transmit briefs, appendices; and transcripts filed in that court
to the Clerk of this Court, and all parties shall forthwith file
with the Clerk of this Court four additional copies of all briefs
and appendices that have previously been filed with the Appellate
Division; and it is further

ORDERED that jurisdiction in these matters otherwise
remains in the Superior Court, Law Division; provided, however,

that any party may make an application to the Law Division to



"stay further proceedings in that court pending the resolution of
the within appeal and provided further that direct review of the

disposition of such a stay application may be sought from this

Court by any aggrieved party.

WITNESS, the Honorable Robert N. Wilentz, Chief Justice,

at Trenton, on this 13th day of November, 1985.




(2) Secondly the time period required by the various
start-up procedures of the statute had to be known to the
legislature and cannot result in "manifest injustice" in and of
itself. Although the court indicated that time in and of itself
could not be within the meaning of the term as intended by the
legislature (Tr 39-1, Da 4la) it did, however, ignore that
conc;usion and applied precisely\that'standard.

(3) The court's conclusion that housing will result sooner
(we assume that had to be its ultimate conclusion) merely
because its trial-type hearing will terminate sooner is entirely 4
speculative. We would expect that in the Bernards Township
situation that its Mt. Laurel ordinance will be satisfactory (It

apparently is now) and that no further proceedings will be

necessary. Alternatively, the court's proceedings and decizicnz !

(if based on the report of the court appointed expert and the
"consensus methodology") will not necessarily be satisfactory to
21l interested parties and will not r;sult in immediate
termination of the proceedings.

(4) Finally, a2nd most importantly, there is no reason to
coﬁclude, in this matter, that the court's decision will result
in any increase in the speed of development of lower income
housing. It should be emphasized that Bernards Township already
has in place an ordinance requiring mandatory set-asides and
providing certain bonuses or give~backs, all for the purpose of

better ensuring compliance with the Mt. Laurel obligation.

© =23~

(%)




Ordinance 704 was adopted in November 1984. Since that time a
number of developers have shown an interest in’aeveloping lower
income housing as part of their development where permitted or
required. One hundred units have received final approval.

{Da 1392) Another ninety units have received conceptual
approval. (Da 139a) Other developments appear to be in the
process of completing development applications. The only area
in the Township (where permitted) which has not been subject to
development application for low and moderate income housing is
that area controlled by plaintiff.

Clearly plaintiff could have submitted development
applications many months ago. (We again note that plaintiff has
represented to the court that it has no objection to Ordinance
704.) Just as clearly, plaintiff could submit such applicotionsz
now, and transfer of this case to the council would not change
or impede that. It is assumed that they will do so when it is
in their own best interest, not Bernards' best interest and not
the best interest of lower income families. The decision by the
body having jurisdiction (court or council), however, will not

dictate the development timetable or speed the development.

Development is proceeding and will continue to proceed. The
trial court did not seem to consider this reality. If the
matter proceeds before the Council, development will proceed in
accordance with the applicable ordinance. If the matter
proceeds before the court, there is no reason to believe that
development will proceed any quicker.

-24-




FARRELL, CURTIS, CARLIN & DAVIDSON

EDWARD J. FARRELL
CLINTON J. CURTIS
JOHN J. CARLIN, JR.
JAMES E. DAVIDSON
DONALD J. MAIZYS
LOuS P. RAGO

LISA J. POLLAK
HOWARD P. SHAW
CYNTHIA H. REINHARD

The Honorable Eugene D.

MORRISTOWN, N.J. 07960

November 21,

ATTORNEYS AT LAW
43 MAPLE AVENUE
P.O. BOX 14S
OF COUNSEL

(201) 267-8130 FRANK J. VALGENT!, JR.

171 NEWKIRK STREET
JERSEY CQITY, N J. 073086
(201) 795-4227

1985

Serpentelli

Judge of the Superior Court

Ocean County Court House
Toms River, New Jersey

Re:

08754

Hills Development Company

v. Bernards Township

Docket No.

L-0300329-84 P.W.

Dear Judge Serpentelli:

This letter memorandum is being submitted in opposition to

the motion of plaintiff, Hills Development Company, to enjoin the

Bernards Township Committee and the Bernards Township Planning

Board from further considering or enacting proposed Ordinance

#746.

Plaintiff's moving papers were not received at our office

until late afternoon, Wednesday, November 20.

respond precludes us from
would like to, but we are
least direct the court to

cases which address those

oral argument.

The short time to
briefing this matter as fully as we
submitting this letter memorandum to at
some of the pertinent issues, and to

issues. We might raise other issues at
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The short time also precludes our obtaining affidavits which
we might otherwise submit. We note that plaintiff's planner, Ms.
Schnugg, attended the Township Committee Meeting at which
Ordinance #746 was introduced on first reading on November 12, but
plaintiff chose to wait 8 days, until less than 48 hours before
the return date, to serve its papers.

We note, also, that plaintiff's moving papers are replete
with misstatements of fact and with misleading references to the
Township's Land Development Ordinance. Some of these, though not
2ll, are referred to below and/or in the accompanying
Certification of James E. Davidson.

The pertinent issues include at least the following:

1. The present motion bears no relation to Mt. Laurel II,

and therefore is in the wrong court. Under the Bernards Township

Land Development Ordinance ("BTLDO"), Article 707, applying for
conceptual approval is completely optional with the applicant, and
proposed Ordinance 746 would not change that. We cannot see how
Ordinance 746 can have any impact upon the development of lower
income housing. With all due respect, this motion should be
brought in a separate action which should be venued in Somerset
County, where Berﬁards Township is located, R. 4:3-2(2)(2). The
instant dispute does not involve issues which would invoke the

special jursidiction of the "Mt. Laurel II" courts.
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2. A court may not ordinarily enjoin a legislative body

"from performing some legislative function, such as amending a

zoning ordinance.” Passaic Jr. Chamber of Commerce v. Passaic

Housing Auth., 45 N.J. Super. 381, 392 (App. Div. 1957); Ringwood

Solid Waste Manage. Auth. v. Ringwood, 131 N.J. Super. 61, 65-66

(Law Div. 1974). Hills is asking the court to improperly
interfere with the legislative process. The proper time to
challenge an ordinance is after it is enacted, not before.
Whatever claim Hills might make that proposed Ordinance #746
should not apply to Hills Development Company, such individualized
claim cannot possibly impair the right and power of the Township
Committee to enact legislation that will govern all properties
throughout the Township, such as Ordinance #746.

3. The present Section 707.E. of the BTLDO is ultra vires.

Ordinance $#746 corrects this, and brings Section 707.E. within the

authority of the Municipal Land Use Law ("MLUL“). The Supreme

Court has held that a municpality may not confer upon a developer
greater protection, by virtue of an approval, than the protection

which the zoning enabling statute authorizes. Hilton Acres v.

Klein, 35 N.J. 570, 578 (196l1) (municipality may not grant more
than three years protection for preliminary [then, "tenative"]

approval). A municipal act which purports to confer such

unauthorized protection is ultra vires. Debold v. Township of
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Monroe, 110 N.J. Super. 287, 290 (Ch., Div. 1970), a2ff'd o.b., 114

N.J. Super. 502 (App. Div. 1971), certif. denied, 59 N.J. 296

(1971).

N.J.S.A. 40:55D-10.1 is the MLUL section which authorizes
review of concept plans, and it expressly states that "[tJhe
developer shall not be bound by any concept plan for which review
is requested, and the planning board shall not be bound by any
such review." Existing Section 707.E. does purport to bind the
planning board, for ten Years. It is in direct contravention of

MLUL §10.1, and thus is ultra vires. It is thus legally

ineffectual even without being repealed, and Ordinance #746 merely
brings the language of Section 707 into conformity with MLUL §10.1.

Section 707.E. is ultra vires, as well, because Section 707

does not concern a type of development'approval which Article 6 of
the MLUL authorizes s planning board to give. N.J.S.A. 40:55D-37
to 58. These include the traditional preliminary and final
subdivision and site plan approvals. Various provisions of the
MLUL regulate the procedures for and effect of such approvals.

One critical requirement is that on every application for
development the board must hold a public hearing, upon notice to
the public, and open to public participation. N.J.S.A. 40:55D-10,
40:55D-12. There is no requirement of any public notice or public

hearing on a conceptual application under either MLUL §10.1 or
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BTLDO Section 707. Thus it would be ultra vires to give Section

707 the same or greater effect than a preliminary approval, yet
that is what the present Section 707.E. purports to do.

Even if conceptual approval under Section 707 were construed
to suffice as preliminary approval (which would render superfluous
the many references therein to preliminary approval), still that
result would entitle plaintiff to only three years' protection,

N.J.S.A. 40:55D-49; Hilton Acres v. Klein, supra, and plaintiff

would have no grounds to complain of repeal of the ten-year
provision of Section 707.E.

4. Even if Section 707.E. is legally valid, it is

unquestionably within the power of the Township Committee to amend

its zoning ordinance. Morris v. Postma, 41 N.J. 354, 362 (1964).

5. Plaintiff is not entitled to a preliminary injunction

because it will suffer no irreparable harm if Ordinance $746 is

enacted. Irreparable harm to plaintiff is one of the requisites

for a preliminary injunction. Crowe v. DiGioia, 90 N.J. 126, 132

(1982). Plaintiff's allegation that it will lose money because of
the proposed amendment, including money spent on the application
for conceptual approval, is spurious. First, a reading of Section
707, regarding conceptual approval, and Section 708, regarding
preliminary approval (Exhibit A, attached), shows that contrary to.

Mr. Kerwin's Affidavit (¥8) the terms of Section 707 do not
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require, on a conceptual application, many of the reports which
plaintiff has prepared, includng the Project Report, Open Space
Report, Natural Features Report, Erosion and Sediment Control
Report, and Traffic Report. Beyond that, however, Section 707
contains numerous passages which state that even after conceptual
approval, an applicant must appiy for preliminary approval (see,
e.g., Sections 707.A., 707.C.l., 707.C.2.1., 707.D.2.9.,
707.D.3.2. and b., 707.E.1., 707.E.2.), and all of the reports
which Hills lists as having been prepared for its conceptual
application are reports which, under BTLDO Section 708, would have
had to be prepared for its application for preliminary approval,
anyway.

The fee which Hills attempts to paint as an "application fee“
for a conceptual application (letter brief, p. 1l0) is not that at
all. Table 901 of the BTLDO (Exhibit B, attached) shows that
there is no fee for a conceptual application, but that an
applicant who "chooses" to submit such application is required at
that time to pay an advance of 25% of the fee for the application

for preliminary approval -- which application he will be required

to submit after he pursues the conceptual application procedure.

Again, this fee is money which Hills would have had to pay toward
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its preliminary application, anyway.*

Moreover, even though the conceptual approval process is not
binding, it does serve the very valuable purposes of, among other
things, providing a framework for eventual preliminary approval
applications (see Section 707.C.l1l.); allowing for informal
discussion of the proposed development with the Technical
Coordinating Committee ("TCC") and the planning board, whereby the
applicant can learn of potential objections to the proposal, and
. revise or eliminate such problematic items, before spending time
and effort on a formal application for preliminary approval; and
by virtue of such informal discussion, enabling the TCC and
planning board to obtain a thorough understanding of a major
development project which, if presented out of the blue in a
complete preliminary approval application, might be
incomprehensible and therefore objectionable to the Board.

The allegation that the amendment of Section 707.E. will

‘cause great delay in the application process also is absurd.

* Pplaintiff's claim that a conceptual approval application

under Section 707 is an application for development (letter brief,
p. 10) ignores the plain language of Section 707, which says that
a conceptual application "may" be submitted "at the applicant's
option"”, and N.J.S.A. 40:55D-3, which defines "application for
development"” as an application which is "required"” by the
ordinance. An "optional” application plainly is not "required."
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First, there is no reason to believe that the planning board
would, as plaintiff suggests, fail or refuse to continue to
process the conceptual application in a meaningful way. Second,
the anticipated preliminary approval application of which
plaintiff complains so bitterly is required even under the present
Section 707. Third, under express terms of the ordinance a
conceptual application is and has been at the applicant's option,
and while that procedure was and will remain a valuable practical
procedure, plaintiff was never under a legal obligation to pursue
a conceptual approval prior to its preliminary approval. Finally,
plaintiff's lament that it must necessarily discontinue its
conceptual application apparently is based upon the speculative
presuﬁption that members of the planning board, after having
indicated conceptual approval of aspects of plaintiff's proposal,
will then turn around and render it useless by rejecting the same
proposal in an eventual preliminary application. Against the
spectre of enjoining the municipal legislative power, such

speculative presumption should not be entertained.”

* fTo avoid future misstatement of our position, we note that

we are not making any representation as to what action the

planning board or any other municipal body might or might not take
in the future. Sound planning concerns, including possible
developments in statutory or common law, might prompt planning
board members to deviate from a previously granted conceptual
approval. But the plain language of MLUL §10.l1 seems designed
precisely to preserve that flexibility for the planning board, and
therefore such possibility cannot give rise to any legal objection.
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Finally, plaintiff's flat statement that construction of site
work "could commence" upon approval of the conceptual application
(Kerwin Affidavit %16; letter brief p. 6) ignores the first word
of present Section 707.E.2., which is "if"., That section allows
such construction, "prior to the submission of preliminary
development plans", only "if" such early construction is allowed
by the planning board as a condition of its approval. There is no
evidence before the court as to whether, or to what extent, such
early construction would be allowed by the planning board, and the
word "if" precludes any claim of reliance by Hills in this
particular regard.

6. Plaintiff has no legal basis for an estoppel.

Plaintiff's contention that the Township of Bernards is estopped
from amending §707 is inapplicable to this situation. Initially,
it should be pointed out that "[r]eliance upon representations . .
. which were unauthorized and contrary to law created no estoppel

against the Township." Debold v. Township of Monroe, supra at p.

293. The alleged statements described in Paragraph 3 of Mr.
Kerwin's Affidavit are contrary to the explicit language of §707
and the MLUL. Further when a party raises estoppel as an issue,
the truth concerning the fact which was allegedly represented must

be unknown to the party claiming the estoppel. Clark v. Judge, 84
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N.J. Super. 35, 54 (Ch. 1964) aff'd o.b., 44 N.J. 550 (1965).
Thus Mr. Kerwin's allegations in Paragraph 3 of his Certification
do not give rise to estoppel.

The provisions of §707(E) are ultra vires for a number of

reasons (see Paragraph 3 hereof). As noted in Gruber v. Mayor,

etc., Raritan Tp., 39 N.J. 1, 15 (1962) there is a distinction

between municipal acts which are ultra vires in the primary sense

-- beyond the jurisdiction of the municipality -- and municipal

acts which are ultra vires in the secondary sense -~ irregular

exercise of a power. TheAMLUL sets forth the jurisdiction of the
municipality and the Planning Board. Section 707(E) is contrary
~to §10.1 of the MLUL and is not permitted by other provisions of
the MLUL. The provisions of §707(E) are beyond the jurisidction
of the municipality. An estoppel based upon détriment in reliance

is precluded. Gruber v. Mayor, etc. Raritan Tp., Ibid. at p. 15;

Debold v. Township of‘Monroe, supra, at p. 295,

7. Plaintiff's allegation of estoppel raises numerous

factual issues, including questions as to whether plaintiff really

relied upon Section 707.E., the amount of expenditures which were
actually made based upon such reliance, an itemization of those
expenditures, the extent to which such expenditures would have had

to be incurred anyway, etc. These issues will require extensive
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discovery and a factual trial. The Committee's power to legislate
for the Township should not be suppressed while Hills' individual
claim of special circumstances is adjudicated.

Factual material previously submitted to this court by
plaintiff, in its Appendix in opposition to defendants' Motion to
Transfer, casts serious doubt upon the veracity of any allegation
that plaintiff has relied upon Section 707.E. As early as
November 28, 1984 a memorandum by plaintiff's consultant, Mr.
Mizerny (Exhibit W, second memorandum) sets forth elements which
he "recommend[s] . . . be incorporated into the submission
requirement“ for concept plan approval. Among his suggestions for
what "should be" (as contrasted with what is) are that "[t]he
approved Concept Plan should be vested for a minimum of ten (10)
years," and that the construction of major improvements "should
not be the subject of a formal site plan applicetion and
approval." The memorandum further recognized "the responsibility
of obtaining site plan and/or subdivision approval for the
proposed buildings and their appertinant [sic] infrastructure."

In a January 14, 1985, memorandum to Special Master George
Raymond (Exhibit O, second page), plaintiff's counsel stated their

understanding that "[tlhis Concept Plan will be, therefore,
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outside the existing ordinance."*

8. The Township's attorneys did not represent that Ordinance

704 would remain in place in its present form. Exhibit I, to

which plaintiff's brief refers to support that allegation, does
not say anything of the sort. In addition, plaintiff's brief
before the Appellate Division (at page 19, fn. 11, copy attached
as Exhibit C) made clear to that court that Ordinance #704 was not
certain to continue in effect, and even attached the transcript
pages of oral argument in the present court (copies attached as
Exhibit D) in which the Township's attorney repeatedly stated that
Ordinance #704 might be modified or even withdrawn. Clearly, in
granting the stay, the appellate courts had that possibility
before them.

9. The proposed amendment of Section 707 is not an attack

upon Hills, as alleged by plaintiff (letter brief, p.5). The

record of this court shows that at least as early as January,
1985, the Township's attorneys submitted a Brief in the case of

Spring Ridge Associates v. Township Committee of Bernards

* We note that these two memoranda further show that it was

plaintiff's attorneys, and not the Township's attorneys, who
injected into settlement proposals the requirement for a specific
provision granting vested rights based upon the conceptual
approval. (Compare the contrary implication in plaintiff's letter
brief, p.3.) Presumably, plaintiff assumed that if a2 settlement
agreement were consummated, the court would enter a2 judgment ‘
confirming its terms, which Order would allegedly validate such
provision.
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Township, Docket No. L-012580-85 P.W. (copy attached as Exhibit

E), in which they raised the apparent invalidity of Section
707.E.1. This was two months before Hills submitted a "sketch
concept plan" to the Technical Coordinating Committee (plaintiff's
letter brief, p.3).

10. The relief requested is overbroad. Even if plaintiff

were entitled to'enjoin the enactment of proposed Ordinance #746,
its request to enjoin any possible amendment of the\BTLDO which
'would affect the Township's "response to its Mt. Laurel
obligation" is overbroad, vague, and unsupportable. Among other
reasons, the extent of the Township's "Mt. Laurel obligation" has
not yet been determined, and so there would be no way for the
Township to determine the scope of such requested prohibition.
For all of the above reasons, it is respectfully submitted

that the motion for an injunction should be denied. Counsel for
the Planning Board has authorized us to represent that he joins in
this Brief.

Respectfully submitted,

FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Defendants, Township of
Bernards, et al.

,//

- % B . ,.’/’ ‘ o ) - /,’t:"
Bys &7 - ° < S L g —
" Howard P. Shaw, Esq.

HPS/sjm

cc: Clerk, Superior Court
Clerk, Somerset County Court
Henry A. Hill, Jr., Esq.
Arthur H. Garvin, III, Esq.



708.

construction may occur, but only within the sequence indicated on
the staging plon and only after all plans and specifications have
been submitted to and approved by the Township Engineer in’
accordance with the provisions of this Ordinance and only when
all guarantees have been posted in accordonce with the require-
ments of this Ordinance.

F. Modifications to an Approved Conceptual Plon.

The applicant may, at ony time, submit a revised conceptual plan
as in the first instance for review and action by the Board. Based
vpon the revisions requested, the Board may waive some or all of
the supporting documentation at the request of the applicant. If
the revised conceptual plan is not approved by the Board, the
original conceptual plan shall remain in effect. If the revised
conceptual plan is approved by the Board, such approval shall not
extend the period for which the conceptual approval was origin-
ally gronted as set forth in 707D hereinabove.

The Board may request that the applicant consider the submission
of a revised conceptual plan. The applicont shall be under no
obligation to accept the suggested revisions. If the applicant
agrees to the revisions, and submits the revised conceptual plan,
there shall be no additional fee for review of the conceptual plan
and the Board may extend the time period for which the concep-
tual plan approval is in effect.

SUBMISSION OF PRELIMINARY PLATS AND PRELIMINARY PLANS

A preliminary submission is required of all subdivisions classified as major
subdivisions and of all development proposals requiring site plan review.

A. Procedure for Submitting Preliminary Plats ond Preliminary Plans.

‘.

Submit to the Administrative Officer after the [5th day of the
calendar month preceding the first regularly scheduled monthly
meeting of the Board but not later than the Ist day of the month
in which said meeting is to be held, (14) copies of the preliminary
Development Plan in accordance with Section 708C. through F.
below; 4 copies of any protective covenants or deed restrictions
applying to the lands to be subdivided or developed; 3 copies of
the completed application form; and the fee in accordance with
Section 90l of this Ordinance. The Administrative Officer shall
first process the application through the Technical Coordinating
Committee and certify the application as complete or notify the
applicant in writing of any deficiencies within forty-five days of
the submission. If the application has been found to be complete,
the Administrative Officer shall forward it to the appropriate
Board secretary who shall issue on application number. Once an
application has been assigned a number, such number shall appear
on all papers, maps, plots ond other documents submitted for
processing in conjunction with the application. If the application
has been found to be incomplete, it shall be returned to the
applicant who may submit an appropriately revised application as
in the first instance,

5/13/82 700.15



3.

The appropricte Board secretary shall forward two copies of the
submission to the County Planning Board for review and action.

Additional copies of the submission may be requested from the
applicant to be forwarded to other individuals, offices and agen-
cies for information, review and comment.

Transfer of Ownership of Lond Within a PRD

A portion of land within a PRD which has received conceptual
approval may receive Preliminary and Final Subdivision approval
from the Board.

The application shall meet the requirements of Section 706 and
shall incorporate by reference the approved conceptual plan.

The approval shall be subject to such conditions as the Board
deems necessary to ensure that development will occur in accord-
ance with all aspects of the approved conceptual plan.

Format for Preliminary Development Plans.

Each submission shall be at a scale of 1" equals 50' for o tract up
to forty acres in size; |" equals 100' for a tract over forty acres in
size. Eoch submission shall be on one of three of the following
standard sheet sizes: 8% x 13 inches, 15 x 2! inches, or 24 x 36
inches unless an alternate sheet size is approved by the Township
Engineer. If one sheet is not sufficient to contain the entire
tract, the map may be divided into sections to be shown on
separate sheets of equal sizes, with reference on each sheet to
the adjoining sheet.

The application shaoll be submitted in bound sets of drawings.
Each set of drawings shall be broken down occording to the
following criteria:

a. Title sheet

b. Site survey anc layout plan

c. Clearing, grading and drainage plan

d. Londscape plan

e. Lighting, signing and striping plan

f. Erosion and sedimentation control plan

g. Utilities plan

h. Building plans and elevation

i. = Township standard details

5/13/82 700.16



jo Public Improvement construction documents. Two sets of
construction plans (and specifications) shall be submitted os
separate documents in addition to being part of the complete
submission. Drawings shall be ot o scale of I" = 30, in the
format set forth in Article 800. The degree of completeness
required at the time of preliminary submission will depend
uvpon the implementation schedule. If the applicant plans to
construct public improvements prior to submission for final
approval, the plons should show sufficient detail to allow a
thorough engineering review. If, however, the applicant does
not plan to construct the improvements prior to submission
for final approval, the plans may be graphical, giving typical
sections, center line geometry, typical details, limits of
construction, general drainage structures, etc.

D. Details Required for Preliminary Development Pians.

A key map showing the entire tract ond its relation to the
surrounding areas, at a scale of one inch equals not less than 2,000
feet.

Title block:

a. Name of development, municipality and county.

b. Name and oddress of developer.

c. Scale.

d. Date of preparation.

e. Name, address, signature and license number of the profes-
sional engineer and other professionals who prepared the
drawing.

f. Application number.

Certification that the applicant is the owner or purchaser under
contract for the land.

Nome and address of the attorney representing parties, if any,
giving the name of each client represented.

Graphic scale and north arrow.
Revision box.

Signature block.
(See Signature Block on following page.)
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a.

f.

Signature Block. (Section 707.C.7)
Plan (or plat) of

LO'-"-.-.""---. &ctia\ : mp M----
Date SCAIE civirensererserencrocsessensenennase
Application... o

| consent to the filing of this Development Plan with the Planning
Board/Zoning Board of Adjustment (only include appropriate Board) of the
Township of Bernards.

etesesssrsnssenas . sesssres esa e essevesssssssnes vese

Owner Date

I hereby certify that | have prepared this Development Plan and that all
dimensions and information are correct.

sssessse csoe sene sencsasces

Name Title & Li.cense"r.\:k.).

| have reviewed this Development Plan and certify that it meets all codes
and ordinances under my jurisdiction.

ooooooooooooooooooooooo N 0000000000000 000000000000RIN00IIcacIrIEr T rPacEIRecERINERORlesrtetioreettesntnosonss

Township Engineer Date

To be signed before the issuance of a construction permit: | hereby certify
that all the required improvements have been installed or a bond posted in
compliance with all applicable codes and ordinances.

(If improvements installed)

Townshanngmeer ......... ceeseneeee ceeesere e
(If bond posted)
:fownship e ettt

Approved by the Planning Board/Zoning Board of Adjustment(only include
appropriate Board).

Preliminary/Final{Circle one)....ccceessenes
Chairman Date
Secretary Date
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9.

'OI

14,

IS.

16.

17.

18.

19.

20.

All existing troct boundary or lot lines with lengths of courses to
100ths of a foot and bearings to half minutes, the error of closure
not to exceed | to 10,000. The tract boundary or lot lines shall be
clearly delineated. All bearings shall be in the New Jersey Plane
Coordinate System.

Existing block and lot number(s) of the lot(s) to be developed as
they appear on the municipal tax map.

Name aond address of the owner or owners of record and the names
ond addresses of all property owners within 200 feet of the
extreme limits of the tract as shown on the most recent tax list
prepared by the Township Tax Assessor. Lot and block number of
each bordering lot. ‘

Municipal boundaries within 200 feet of the tract and the names
of the adjoining municipalities.

Zoning district boundaries affecting the tract.

The location of any portion which is to be developed in relation to
the entire tract.

Acreage of the tract to be developed to the nearest tenth of an
acre,

Existing contours at two foot intervals where slopes are less than
15% and at five foot intervais when 15% or more; referred to a
known datum and indicated by a dashed line. All contours shall be
based upon U.S.C. & G.S. datum.

Locations of all existing structures showing front, rear and side
yard setback distances, and an indication of whether the existing
structures and uses will be retained or removed.

The locations and dimensions of all existing railroad rights-of-
way, bridges, culverts, water and sewer mains, gas transmission
lines and light tension power lines within the tract and within 200
feet of its boundaries.

The locations and extent of all existing easements or rights-of-
way, whether public or private, affecting the tract, including a

_ statement of the limits and purpose of the easement rights.

The names, exact location and width along the property line of all
existing streets, recorded streets, or streets shown on an official
map or Master Plan of the Township within the tract and within
200 feet of it.

The locations and species of all existing frees or groups of trees
having a diameter in excess of six (6) inches (D.B.H.). The
location of all wooded areas and the approximate number of trees
per acre shall be shown when the tree count is more than 25 trees
per acre.
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2l.

22.

23.

24.
25.
26.

27.

28.

29.

30.
31.

32.

All existing water courses, including lakes and ponds, and drainage
rights-of-way within the troct or within 200 feet thereof.

Unique natural features or historic sites or structures within the
tract and within 200 feet thereof. The applicant should refer to
the Township's Natural Resources Inventory.

A copy of all existing protective covenants or deed restrictions of
every nature affecting the premises sought to be developed or any
part thereof and including a statement as to whether such deeds
or covenants are of record. A copy or abstract of the deed or
deeds or other instruments by which title is derived with the
names of all owners shall also be presented with the application.

The boundaries ond dimensions of any proposed new lot(s),
proposed block and lot numbers as provided by the Township
Engmeer upon written request, and the area of each proposed lot
in square feet.

A sketch of the proposed layout or disposition of remaining lands,
if any.

All public property and property proposed to be dedicated in the
tract, accurately outlined and described with existing or proposed
uses designated.

The location and use of all property to be reserved by covenant in
the deed for the common use of all property owners or otherwise.

All proposed easements or rights-of-way, whether private or
public, the limits aond purpose of the easement rights being
definitely stated on the plan.

Proposed grading at two foot intervals, where slopes are less than
15%, and at five foot intervals when slopes are 15% or more;
referred to a known U.S.C. and G.S. datum and indicated by a
solid line,

For site plans, the location of all proposed buildings, structures,
signs and lighting facilities, together with all dimensions neces-
sary to confirm conformity to this Ordinance.

For site plans, the location and design of any off-street parking
areas or loading areas, showing size and location of bays, aisles,
ond barriers. :

All means of vehicular access and egress to and from the tract or
site onto public streets, showing the size ond location of drive-
ways and curb cuts, including the possible utilization of traffic
signs, signals, channelization, acceleration and deceleration lanes,
additional width ond any other devices necessary to prevent a
difficult traffic situation.
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33.

35.

36.

Plons, typical cross sections, centerline profiles, tentative grades
ond details of all streets which are proposed to be improved, both
within, abutting, and off the troct, including curbing, sidewalks,
storm drains, and drainage structures. Sight triongles, the radius
of curblines and street sign locations shall be clearly indicated at
intersections.

Plans of proposed improvements and utility layouts including
sewers, storm drains, water, gas, telephone and electricity show-
ing feasible connections to any proposed utility systems. If
private utilities are proposed, they shall comply fully with all
local, county and state regulations. If service will be provided by
on existing utility company, a letter from that company stating
that service will be available before occupancy will be sufficient.
When individual on-site water supply or sewerage disposal is
proposed, the system shall be designed in accordance with Article
500 and shal! be occompanied by the necessary approvals. [f on-
site septic systems are proposed, the results of percolation tests
shali be submitted with the application along with the approval of
the Board of Health.

The application shall include plans ond computations for any
storm drainage systems including the following:

~a. The size, profile and direction of flow of all existing and

proposed storm sewer lines within or adjacent to the tract
and the location of each caotch basin, inlet, manhole, culvert
and headwall with the invert elevations of each.

b. The location and extent of any proposed dry wells, ground
water recharge basins, detention basins or other water or soil
conservation devices.

When a stream is proposed for alteration, improvement or reloca-
tion or when a drainage structure or fill is proposed over, under,
in or along a runmning streom, evidence of approval or of the
request for approval, required modifications, or lack of juris-
diction over the improvement by the New Jersey Division of
Water Policy and Supply shall accompany the application. In
addition, the following documentation shall be submitted to the
Township:

a. Cross-sections of water courses and/or drainage swales to
scale showing the extent of flood plain, top of bank, normal
water levels ond bottomn elevations at the following locations:

1) At any point where a water course crosses a boundary of
the tract. » .

2) At fifty foot intervals for a distance of 300' upstream -
ond downstream of any point of juncture of two or more
water courses within the tract oand within 1,000 feet
downstream of the tract.
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37.

38.

C.

f.

3) At ¢ maximum of 500" intervals, but not less than two
locations, along each water course which runs through
“the tract or within 200" of the tract.

The delineation of the floodway, flood hazard and wetland
areas within and adjacent to the tract.

The total acreage in the drainage basin of any water course
running through or adjacent to the troct in the area upstream
of the tract.

The total acreage in the drainage basin to the nearest down-
stream drainage structure and the acreage in the tract which
drains to the structure.

The location and extent of any existing ond proposed drainage
and conservation easements and of stream encroachment
lines.

The location, extent and water level elevation of all existing
or proposed lakes or ponds within and adjacent to the tract.

When ditches, streams or water courses are to be altered,
improved or relocated, the method of stabilizing slopes and
measures to control erosion ond siltation, as well as typical ditch
sections and profiles, shall be shown.

Proposed shade trees, screening, buffering and, in the case of site
plans, landscaping, shown on a separate landscaping plan. The
landscaping plan shall be prepared in accordance with the follow-
ing requirements.

Q.

C.

d.

The landscape plan shall be prepared by a professional in the
field, such as a professional landscape architect as defined by
the American Society of Landscape Architects.

The landscape plan shall be based upon the topographic and
tree survey as required in this Article.

The plan shall identify and describe each type of intended
landscape treatment and shall clearly state the objective of
each such treatment and the condition in which said item(s)
or area(s) are to be maintained.

The plan shall show:

1) Existing vegetation and whether or not it will remain.

2) Existing individual trees in excess of six (6) inches
(DBH), identified by species and showing the approxi-
mate crown limits.

3) Contiguous stands of trees with intergrown crowns which

will be preserved.
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39.

4)

5)

6)

7

8)

9)

10)

1))

12)

13)

Existing and proposed contours and site clearonce and
grading limits.

Limits of excavation, haul roads, stockpile areas, staging
areas and the temporary and ultimate landscoping of
each.

Areas with special soils or slope conditions (existing .
and/or proposed).

Specifications for proposed topsoiling, seeding, soil
amendment and muliching.

Proposed planting schedule:

a) Proposed plantings shall be shown on the landscape
plan by symbols appropriately scaled to represent
the sizes at the time of planting (beds shall be
shown in outline). '

b) A schedule shall be provided giving scientific and
common plant names (re: Standard Plant Nomes, J.
Horace McFarland Co., publishers), sizes at the time
of planting (American Association of Nurserymen
increments), quantities of each kind of plant and
proposed planting dates.

For site plans, the plan shall show paths, steps, handrails,
lighting, signs, site furniture and play equipment, mail
boxes, refuse storage devices, fences, retaining walls,
surface drainage courses and inlets, and utilities to be
located at or above-ground.

Details, cross sections, materials, surface and finished
grade elevations as necessary for review and evaluation
by the Board.

Notes regarding specidl maintenance requirements
during the period of establishment ond the limits of ony
such special maintenance areas.

Notes regarding permanent or temporary site mainte-
nance commitments.

If soil is to be removed or brought to the site, the
quantity, method of transportation and steps to be taken
to protect public streets shall be described.

The proposed location, direction of illumination, power, and type
of proposed outdoor lighting, with isolux lines drown on o copy of

the site plan.

For a site plan, preliminary elevations and plans of all buildings
ond structures, showing windows, doors, architectural treatment,
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roof treatment, roof appurtenances and screening, floor eleva-
tions and proposed methods of energy conservation and the
locations, dimension and legend(s) of all proposed signs. The
Board may request that architectural renderings of the building(s)
aond sign(s) be provided to show and document the proposed
architectural treatment. For a subdivision, the approximate
basement and first floor elevation for each house.

4]. Proposed permanent monuments.

42, A Soil Erosion oand Sediment Control Plan as specified in Section
S15.

43. The Board reserves the right to require additiona! information
before granting preliminary approval when unique circumstances
affect the tract ond/or when the application for development
poses special problems for the tract and surrounding area. How-
ever, the need for such additional information shall not affect the
determination of the completeness of the submission of the
application for development.

44. No application shall be deemed complete unless all fees required
at the time of submission have been paid.

Corporate Disclosure. Any corporation or partnership applying for
permission to subdivide a parcel of land into six (6) or more lots or
applying for o variance to construct a multi-family dwelling of twenty-
five (25) or more units or applying for approval of a site to be used for
commercial purposes shall submit to the Board a list of the names and
addresses of all stockholders or individual partners owning at least 10%
of its stock of any class or at least 10% of the interest in the
partnership, as the case may be. If another corporation or partnership
owns 0% or more of the stock of the applicant corporation, or 10% or
greater interest in the applicant partnership, as the case may be, that
corporation or partnership shall list the names and addresses of its
stockholders or individual partners holding 10% or more of its stock or
10% or greater interest in the partnership, as the case may be, and this
requirement shall be followed by every corporate stockholder or partner
in a partnership, until the names and addresses of the non-corporate
stockholders and individual partners exceeding the 0% ownership
criterion have been listed.

Support Documentation. Each application not classified as a minor
subdivision or minor subdivision/flag lot shall be accompanied by o
Project Report. This report shall include the various items listed
hereafter and shall be accompanied by the necessary maps, exhibits,
etc. Where maps or exhibits have been submitted to fulfill the
requirements of Section 708D above, they may be referenced in the
Project Report.

l. Project Description and Statistics Report. A written statement
describing the application, the intended use, the total area of land
involved, any transfers of development rights, the total floor agrea
proposed, a schedule comparing the minimum requirements for
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parking and coverage set forth in this Ordinance with the pro-
posed development, and including, as well:

a. A report describing the number of residential units by type to
- be constructed. ‘

b. The anticipated soles price of each unit type.
c. The acreage of Open Space.

d. The square footage of non-residential construction and its
valuve,

e. The anticipated age characteristics of the population in the
following categories:

Pre-school - 0 to 6 years

Elementary school children - 6 to 12 years

Secondary schoo! children - 13 to I8 years

Young adults - |9 to 35 years

Primary adults - 36 to 54 years

Mature adults - 55% years

f. The relationship of the proposed development to the Town-

ship's-Master Plan and the location of any parks, playgrounds,
school sites, Open Space or other public areas which are so
designated on the Master Plan or Official Map of the
Township and which lie within the area proposed to be
developed.

Land Classification map and report containing the following:

a. Environmentally restricted londs as defined in Article 200 of
this Ordinance.

b. Restricted lands as defined in Article 200 of this Ordinance.

¢. Unrestricted loands as defined in . Article 200 of this
Ordinance. ,

d. A slope map of the site with minimum contour intervals of
five feet, showing the following gradients:

25% or greoter
15% to 25%
10% to 15%
0% to 10%
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e.

f.

A soils map based on soil conservation data and/or developed
from detailed on-site testings. If the latter method is
utilized, o detailed description with supporting documenta-
tion shall be submitted.

A vegetation and special features map showing all woodlands,
individual trees in excess of &" (DBH), significant tree
masses, existing buildings, roads and trails, and flowing

. streams, drainageways and ponds.

A Natural Features Report. This report shall include:

Q.

b.

C.

d.

A report summarizing the natural features and constraints of
the site as related to the proposed land development.

The number of acres and the percent of the total site each
classification enumerated represents.

A determination of how the site planning for the site has
integrated the natural features in order to minimize adverse
impocts on the natural systems, and how areas for common
open space were selected to minimize such impacts.

An identification of unavoidable adverse impacts (if any) and
the steps to be taken to minimize those impacts.

Open Space Plan and Report. This submission shall include the
following:

0-

b.

An open space plan. This shall consist of ¢ map showing all
areas of the site to be designated as Open Space and the
designation of each area according to its potential use -
active recreation, passive recreation or environmental pro-
tection. The map shall also show the size of each of the
designated areas in acres ond its percentage relationship to
the site as a whole. 1t shall show all proposed buildings,
facilities, or other forms of development in such Open Space.

An open space report. This report shall include:

1) An evaluation of the Open Space Plan and how it relates
to the Township's standards for Open Space and how the
plon is integrated into the overall Development Pion as
well as its relationship to both the pedestrian and
vehicular circulation plan and how it integrates those
identified sensitive areas in the Natural Resources
Inventory.

2) A statement relating the Open Space Plan to any exist-
ing or proposed Township Open Space and/or recreational
facilities. )

3) A description of the form of organization proposed to
own and maintain the common Open Space; a substantive
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representation of the Master Deed, where applicable;
summaries of the substance of covenants relating to the
Open Space itseif ond to the maintenance organization;
ond an estimated schedule of fees to be charged.

Land Coverage ond Drainage Plan report. This submission shall
include the following:

a.

b.

d.

e.

Afl parts of the site which will be covered by paving, building
roofs or other impervious cover. Each category sholl be
denoted on the map legend as to the number of acres involved
and the percent of the fotal site it represents.

All parts of the site in which tree cover shall be altered and,
in the map legend, the acres to be altered and a notation as
to the percentage this represents of the total treed area of
the site.

The sub-drainage areas of the site and the points at which
storm drainage leaves the site. This shail be performed for
the site prior to as well as after improvement. The acreage
of each area shall be noted in the map legend.

All drainage improvements, including retention/detention
ponds and basins, dams, major drainage swales, culverts, and
storm water pipes in excess of é" in diameter.

A drainage impact evaluation defining the -current storm
water discharge on the unimproved site by drainage area and
for the total site for a 100 year storm of 24 hour duration,
using Somerset County procedures; the acres in cover types
(i.e., trees, lawn, impervious) after improvement; the storm
water discharge after improvements; the total increase in
storm water drainage for the total site, as well as for each of
its subdrainage areas; and a description of all improvements
proposed to control the additional storm water discharge to
meet the Township's standards such that improvement of the
land shall not increase peak runoff over that which presently
exists. If clternate standards, methods, ond factors are
utilized, they must be in addition to those required and shall
include o clear, concise explanation in the report submitted.

Erosion and Sedimentation Control Plan and Report. This submis-
sion shall include the following:

o.

Calculations of the estimated soil loss from the site in an
unimproved state, and calculations of the estimated soil loss
during construction based upon Soil Conservation Service
data or alternate data acceptabie to the Board.

A plan showing the general location of any structure or

device that is intended to minimize soil erosion and control
sedimentation.
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c. An erosion and sedimentation contro! report. This report
shall include:

1) A clear, concise explanation of structures, devices and

2)

techniques to be utilized during and after construction to
minimize soil erosion and control sedimentation.

An evaluation of the effectiveness of the proposals.

Sewer and Water Plan and Report. This submission shall include

the following:

a. A sewer and water plan. This shall consist of a map showing
the proposed location of major collection and distribution
lines serving the proposed development, how and where these
lines will tie into existing sewer and water systems, or, the
location of on on-site sewage disposal facility or water
processing facility (if applicable).

b. A sewer and water report. This report shall include:

)

2)

3)

4)

5)

An explanation of plons to tie into existing sewer or
water facilities and information on the status of efforts
to have such tie-ins approved by the appropriate authori-
ties; a description of any proposed sewage treatment and
water processing facilities to be built on the site. Where
a Federal, State, County, or regional agency must
approve any such facility before it can be built, a copy
of the application to each such agency should also be
submitted along with an outline of all approvals by non-
Township agencies which are required for the erection
ond operation of such a plant.

Calculations of water demands oand sewage generation
resulting from the proposed development.

A statement of existing sewer and/or water systems to
determine their capacity, documented by a letter from
appropriate agency. This evaluation shall state the
capacities, if any, of existing systems and relate these
capacities to projected demands and generations to
determine what, if any, adverse impacts are to be

expected.

If the projected sewage generation and/or water demand
will exceed the identified capacities of the available sys-
tems, then o detailed report describing what improve-
ments shall be implemented to provide the necessary
sewerage and/or water for the project.

If an independent, on-site, interim sewage treatment
facitity is proposed, then a description and analysis of
the projected quality of the water discharged from the
system and an analysis of the impact of that discharge
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6)

on any stream or underground aquifer_ likely to be
affected by it, together with a description of how the
applicable requirements of Article 500 will be complied
with.

Data and methods for calculating sewage generation and
water demand for the capacity/demand evaluation.

Circvlation Plan and Traffic Report. This submission shall include
the following:

a. A circulation plan. This shall consist of a map showing
streets, roads, parking areas and pedestrian/bicycle path-
ways. The cartway and right-of-way width for all streets,
roads and pathways shall be shown on the map. The dimen-
sion and capacities of parking areas shall also be shown on
the map. The map shall also show landscaped areas in or
immediately adjacent to any part of the proposed circulation
system.

b. A circulation and traffic report. This report shall include:

)

2)

3)

4)

5)

6)

7

An evaluation of the internal circulation plan and how it
relates to the anticipated traffic velumes, how layout
relates to the terrain, and any proposed deviation from
the standards of this Ordinance.

An evaluation of the external circulation systems ond
the impacts of the troffic to be generated by the
proposed development.

A designation as to what intersection(s) the generated
traffic will affect. If troffic is projected to flow to
more than one intersection, then a traffic study per-
formed by a Professional Engineer, indicating the flows
of the anticipated traffic to the multiple intersections
shall be undertaken. This study shall clearly and con-
cisely define the standards and methods utilized to
document this analysis.

Calculations of the number of motor vehicle trips ex-
pected to enter and leave the site for the peak hour
(PHT) ond on a daily basis (ADT), and the number of
trucks.

Calculation and analysis of the impact of the traffic to
be generated by the development on the identified
intersections.

Data, methods and factors for calculoting traffic gene-
ration for the capacity/demoand evaluation.

A description of the adverse impacts, and steps to be
taken to minimize these impacts.’
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9.

|2.

WNilities Plon oand Report. This submission shall include the
following:

a. A mop showing any and all easements and lands subject to
covenants for the purpose of providing notural gas, elec-
tricity, oil, telephone or CATV.

1} A portion of the submission may be shown as a separate
map or may be included as part of the Sewer and Water
Plan submission (Article 708.F.7).

2) A typical cross section of the common utility easement
and trench, if applicable, shall be shown on the Utilities
Plan.

b. A utilities report. This report shall include:

1) Arrangements and written statements from eoch utility
company or distribution service serving the area stating
its ability to provide the service or commodity in the
quantity necessary to adequately service the develop-
ment.

2) A written statement from all utilities willing to share a
common easement.

Development Schedule Plan. If project construction is extended
over more than one year, ¢ map showing the location of the first
phase of the development and the anticipated location of each
successive phase shall be submitted and shall include:

a. The number by type of dwelling units and, where applicable,
other uses, indicating gross leasable areas for each type of
use in each phase. .

b. The amount and location of Open Space.
c. The location and type of community structures and facilities.

d. The location of all public improvements or other improve-
ments necessary to completely define the Development Plan.

Variances, Exceptions and Modifications. This report shall
describe any modifications proposed from the standards set forth
in Article 600, any exceptions requested from the regulations of
Article 500 and any variances applied for from the requirements
of Article 400 of this Ordinance. For each modification, excep-
tion or varionce request, detailed substantiation shall be
submitted. :

Easements and Covenants. This report shall contain the substance
of any easements or covenants to be imposed upon the use of the
land, structures or other improvements within the development
which are not presented elsewhere in the application.
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13.

Township Environmental Impact Assessment. The reports des-
cribed in Article 708.F.1 through 12 may be submitted separately
or as part of the Township Environmental impoct Assessment.
The applicant is encouraged to submit each report as a separate
chapter in the Environmental Impact Assessment and, as o final
chapter, present the information described in Section 708F.l3c
and d. if this procedure is used, repetitious information described
below may be deleted if no loss in clarity or continuity occurs.

a. The Board shall require for all Development Plans (other than
a minor subdivision or minor subdivision/flag lot) that an
Environmental Impoct Assessment be submitted as set forth
in this Article. This requirement shall also apply to all public
or quasi-public projects unless such are exempt from the
requirements of local law by supervening County, State or
Federal low. The Board may, at the request of the applicant,
waive the foregoing requirement if sufficient evidence is
submitted to support a conclusion that the proposed appli-
cation will have a slight or negligible environmental impact.
Portions of the foregoing requirement may also be waived
upon a finding that a complete report need not be prepared in
order to evaluate adequately the environmental impact of a
particular application.

b. Filing requirements - The Environmental Impact Assessment
requirements of this Ordinance cover the most complex cases
ond the entire contents may not be applicable to less complex
projects. Therefore, an outline with discussion shall be
submitted to the Board prior to the preparation of an
Environmental Impact Assessment. The outline will address
briefly the items described in Article 708.F.13.c. and d.
below and discuss which of these items are environmentally
significant with regard to the proposed project. The discus-
sion shall describe the depth of study for these items and how
their environmental impacts will be evaluated. Additionally,
those items upon which the proposed project will have
insignificant or no environmental impact shall also be dis-
cussed with the request that such items need not be addres-
sed in the Environmental Impact Assessment. The approval
of the outline does not relieve the applicant from the
responsibility for evaluating additional area of potential
environmental impact which may be revealed during the
review of the Environmental Impact Assessment, nor does it
prevent the Board from requesting the inclusion of additional
items as necessary at a later date.

An Environmental impact Assessment shall be submitted
prior to the issuance of soil removal permits and prior to
preliminary approval of all Development Plans but sha!l not
be required for a minor subdivision or a minor subdivi-
sion/flag lot.

c. Contents - The Environmental Impoct Assessment shall
include the following:
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n

2)

3)

4)

5)

6)

Plon and description of the Development Plan. A de-
scription, complete with site plans, which shall specify
the purpose of the proposed project, including products
and services, if any, being provided, the regional, muni-
cipal and neighborhood setting, including buildings,
roads, grading ond regrading, adjacent natural streams
and utility lines.

Inventory of existing natural resources. An inventory of
existing natural resources at the site and in the affected
region which shall describe air quality, water quality,
geological character, soil characteristics, lond form,
hydrological features, wildlife, aquatic organisms, noise
characteristics and levels, land use, history and arche-
ology. Said inventory shall be referenced to applicable
subject matter in the Township Natural Resources Inven-
tory. Air ond water quality shall be described with
reference to standards promulgated by the Department
of Environmental Protection of the State of New Jersey
and soils shall be described with reference to the
Somerset County Soil Survey and the criteria contained
in the Somerset-Union Soi! Conservation District Stand-
ards and Specifications.

Assessment of environmental impact. An assessment
supported by environmental datc of the environmental
impact of the project upon the factors described in c.2)
above. It shall also include an evaluation of: water use
and depletion; the effects of projected liquid and solid
wastes on quality and quantity of surface and ground
water; air quality; traffic; and aquatic and terrestrial
wildlife. The assessment shall also include an evaluation
of the loss of open space and the sociol and eéconomic
effects on the community, including schools, parks,
roads, police, fire, etc.

Unavoidable adverse environmental impacts. A discus-
sion of any adverse environmental impacts and domages
to natural resources which cannot be avoided with parti-
cular emphasis upon: air or water pollution; domoge to
plants, trees or wildlife systems; displacement of exist-
ing farms; increase in sedimentation and siltation.

Steps to minimize environmental damage. A description
of steps to be taken to minimize adverse environmental
impocts during construction, operation and completion
both at the project site and in the affected region. Such
description is to be accompaonied by necessary maps,
schedules and other explanatory data as may be needed
to clarify and explain the actions to be taken.

Alternatives. A discussion of alternatives to the pro-

posed project which might avoid some or all of the
adverse environmental effects. The discussion should
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include the reasons for the acceptability or nonaccepta-
bility of eoch alternative.

d. Details and matters to be evaluated

1) Sewerage Facilities. A description of the sewerage
facilities that will be utilized including the following:

a)

b)

c)

d)

e)

f

If disposal is to be on-site; data on underlying .
geology, water table, depth to bedrock, soils
onalysis, soil stratification for every sewoge dis-
posal site; topography, location and depth of aqui-
fers, and depth, capacity, type of construction and
focation of ail wells which have been recorded or
can be obtained from interviews with adjaocent
property owners within 500 feet of the site; soil logs
aond percolation tests for each disposal site as
witnessed by the Health Officer, ond any other
pertinent data. '

if sewage disposal will utilize an interim on-site
treatment facility: documentation as to method-
ology, quality of effluent and status of approvals in
addition to the data.

if disposal is to be off-site: projected sewage
discharges stated in average daily flows (gollons per
day) for the initial phose of development and five
year projections of same for each of the following
land use categories: (1) residential discharges and
(2) industrial/commercia! discharges. Industriol-
commercial discharges shall be described as follows:
type of process; projected daily flows; physical
characteristics, including temperature; biological
characteristics; and chemical characteristics,
including description of toxic components.

If treatment is to be by public facility: name of
public facility, point of connection, and description
of interconnecting facilities.

If project is to inciude treatment facilities discharg-
ing into a stream or watercourse in the Township:
location of treatment facilities; receiving stream
and data on stream classification; water quality;
seven day low flow at 10 year frequency; description
of treatment faocilities ond proposed effluent
quality; ond evaluation of initial and future deleter-
ious effects on use of stream for water supply,
recrection ond oguatic ond terrestrial wildiife,
Evaluation shall include projected effects of nut-
rients on downstream ponds and lakes.

Compliance with all State and local health require-
ments.
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2) Water Supply.. A description of the water supply that
will be utilized, including the following:

a)

b)

c)

If supply is from on-site sources: location of water
supply source(s); description of water supply facili-
ties, including type, depth, and pumping rates; loca-
tion and depth of all private and public water
supplies and septic systems within 500 feet of the
proposed water sources; and geologic evaluation of
subsurfoce conditions including statements on the
following:

Long term evoluation of the odequocy of the
supply to serve the project (in terms of both
quantity and quality);

Evaluation of possible interference with existing
private and public water supplies within the
same aquifer, ond;

Evaluation of water table conditions and aquifer
recharge capability.

1f supply is from public facilities off-site: name of
public facility; point(s) of interconnection ond de-
scription of interconnecting facilities; pressure re-
quirements; ond projected water usage stated in
average daily usage (gallons per day), peak daily
usage (gallons per day) and peak hourly usage (gal-
lons per hour). Water usage shall also be projected
for the initial phase of development and for 5 and 10
year periods for each of the following:

Residential usage (excluding lawn sprinkling);
Lawn sprinkling ond irrigation;
Industrial/commercial usage (to include dis-
charge to treatment facilities, discharge to
streams without treatment, and other uses) and
Fire protection requirements.

Compliance with all State (including Department of

Environmental Protection, Division of Water

Resources) requirements and local health reguia-
tions.

3) Storm Water. The following data and documentation:

a)

Peak rates and volumes of storm water runoff from
the undeveloped site and projected to be generated
by the site after the proposed development including
rates for 10, 15, 25, 50 ond 100 year storm fre-
quencies using Somerset County procedures.
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)

5)

6)

7)

8)

9)

b) Data on landscaping, including o vegetation map
showing tree and ground cover existing on the site
as compared with that proposed.

c) Chonges in peak rates and volumes of storm water
runoff and runoff coefficients expected to be caused
by changes in land use and whether or not there will
be any increased incidence of flooding caused by in-
creased storm water runoff due to the proposed
project.

d) Submission of plans showing the disposition of storm
water and attempts to delay the time of concen-
tration by the use of detention basins or other
acceptable methods.

e) Submission of an erosion and sediment control plan
in accordance with the requirements of Article 500.

Streom Encroochments. Evidence that ¢ stream
encroachment permit from the New Jersey Department
of Environmental Protection, Division of Water
Resources, for fill or diversion of a water channel,
alteration of a stream, repair or construction of a
bridge, culvert, reservoir, dam, wall, pipeline or cable
crossing, has been applied for and/or obtained, if appli-
cable.

Flood Plains. Description of potential flood damage
including @ summary of flood stoges from the Flood Maps
(see Section 502.C.).

Solid Waste Disposal. A plan for disposal by means of a
facility operating in compliance with Federal, State,
regional, County and local requirements.

Air Pollution. A description of any changes in air
quality to be produced by the proposed development,
including the amounts or degree of smoke, heat, odor or
substances to be created and added to the atmosphere by
heating, incineration and processing operations.

Traffic. A determination of the present fraffic volumes
ond capacities of the road(s) serving the project and the
nearest major intersections, and the projected impacts
of the completed project on them. Also, a determination
of any additional air pollution and noise to be caused by
traffic from the completed project.

Social/Economic. An analysis of the factors affecting
the finances of the Township. including the estimated
changes in tax receipts ond fisca!l outlay for municipal
services; the estimated number and types of jobs to be
provided; the number of school age children to be
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produced; and any oddition to existing municipal services
which will be required by the project.

10) Aesthetics. A discussion of how the natural or present
character of the area will be changed as a result of the
proposed action.

I1) Licenses, permits, etc. A list of ol) liéenses, permits and
other approvals required by municipal, County or State
law and the status of each. ’

12) A copy of the Development Pian and application form.

G. Action by the Township.

Except for the County Planning Board, oll individuals, offices and
agencies to which copies of the submission were forwarded shall
submit their comments and recommendations to the Planning
Board or Zoning Board of Adjustment, as the case may be, within
fourteen (14) days of their receipt of the submission. The Board
shall distribute a copy of the Environmental Impact Assessment to
the Environmental Commission for its review and may also
distribute copies of the report to such other governmental bodies
ond consultants as it may deem appropriate. Any comments and
advisory reports resulting from such review shall be submitted to
the Board within 30 days of the distribution of the Environmental
Impact Assessment to the Environmental Commission, other
governmental body or consultant.

Upon the certification of the completeness of an application for a
site plan involving 10 acres of land or less and 10 dwelling units or
less or a subdivision containing |0 lots or less, the Planning Board
shall grant or deny preliminary approval within 45 days of the
date of such certification or within such further time as may be
consented to in writing by the applicant. Upon the certification
of the completeness of an application for a site plan involving
more than 10 acres or more than 10 dwelling units or a subdivision
containing more than 10 lots, or whenever an application includes
a request for Conditional Use approva! or for relief pursuant to
Section 701.A. of this Ordinance, the Planning Board shall grant
or deny preliminary approval within 95 days of the date of such
certification or within such further time as may be consented to
in writing by the applicant. Otherwise, the Planning Board shali
be deemed to have granted preliminary approval.

Upon the certification of the completeness of an application for a
varionce pursuant to N.J.S.A.40:55D-70d involving a site plan,
subdivision and/or Conditional Use approval pursuant to Section
70} B. of this Ordinance, the Zoning Board of Adjustment shall
grant or deny preliminary approval within 120 doys of the date of
such certification or within such further time as may be con-
sented to in writing by the applicant. Should the applicant elect
to submit a separate application requesting approval of the
variance and o subsequent application requesting approval of the
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site plan, subdivision and/or Conditional Use, the 120 day period
shall apply only to the application for approval of the variance
and the time period for granting or denying the subsequent
approval(s) sholl be as otherwise provided in this Ordinance for
approvais by the Planning Board.

All hearings held on applications for preliminary approval shall
require public notice of the hearing in accordance with Article
300.

The recommendations of the County Planning Board and those of
all other agencies and officials to whom the preliminary Develop-
ment Plan is submitted for review shall be given careful consider-
ation in the Board's decision on the application. If the County
Planning Board or the Township Engineer approves the preliminary
submission, such approval shall be noted on the Development Plan.
If the Board acts favorably on the preliminary Development Plan,
the chairman and the secretary of the Board (or the acting
chairman and secretary where either or both may be absent) shall
affix their signatures to at least ten copies and a reverse sepia of
the Development Plan with a notation that it has been approved.
The applicant shall furnish the copies and reverse sepia to the
Board for signing.

Should minor revisions or additions to the Development Plan be
deemed necessary, the Board may grant preliminary approval
subject to specified conditions and the receipt of revised plans
within 30 days from said approval. If the Board, after consider-
ation and discussion of the preliminary Development Plan, deter-
mines that it is unacceptable or that major revisions are required,
a notation to that effect shall be made on the Development Plan
by the chairman of the Board (or the acting chairman in his
absence) and the resolution memorializing such action shall set
forth the reasons for rejection. One copy of the Development
Plan and said resolution shall be returned to the applicant within 7
days of the date of decision. The Board shall reject the proposed
project on an environmental basis only if it determines that the

- proposed project (0) will result in significant, long term harm to

the natural environment and/or (b) has not been designed with a
view toward the protection of natural resources.

5/13/82 700.37



H. Findings on the Application for Preliminary Approval.

Resolution of Memorialization. The memorialization of the
granting or denial of preliminary approval by written resolution
shall include not only conclusions but also findings of foct related
to the specific proposal, and shall set forth the reasons for the
grant, with or without conditions, or for the denial. Said
resolution of memorialization shall set forth with particularity in
what respects the plan would or would not be in the public
interest, including but not limited to findings of fact and conclu-
sions on the following:

a. Specific findings - The Board shall make the following
findings:

1) in what respects the plan is or is not consistent with the
Township Master Plan.

2) To what degree the plan respects the natural features of
the site. The Board shal!l take note of:

a) The degrée to which severely restricted lands have
been encroached upon.

b) The degree to which stands of trees have been
respected. Particular emphasis will be directed
toward the preservation and integration into the
plan of prime or unique tree stands and specimen
trees.

c) The degree to which unique or sensitive natural
features have been integrated into the common open
space system to minimize odverse impact.

3) Whether storm water runoff has been controlied on the
site to meet the Township standard that no additional
peak runoff shall be discharged during a 100 year storm
of 24 hour duration,

4) Whether the sewoge effluent generated by the develop-
ment con be disposed of in a manner that will not exceed
the capacities of public systems or, if an on-site or
interim facility is to be utilized, whether the sewage
effluent generated will degrade any flowing stream or
underground water resource.

5) To what degree potable water demands generated by the
development can be met from existing public or private
systems. |f a new on-site system is proposed, whether or
not it will meet the demands of the development.

6) To what degree the internal circulation system is able to

handie the traffic generated by the development. To
what degree the existing external circulation system is
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capable of hondling the traffic generated from the
development.

7) The extent fo which the plon departs from the provisions
of Articles 400, 500 ond 600 otherwise applicable to the
subject property, including but not limited to density,
bulk oand use and the reasons why such departures are or
are not in the best public interest.

8) Whether the proposed Open Space system meets the
standards of the Township ond whether or not the
proposals for maintenance and conservation of common
Open space is reliable, and whether or not the amount,
location and purpose of the Open Space are adequate.

9) Whether general utilities are available to meet the
demands of the development.

10) Whether the development program meets the guidelines
of the Township's Fair Share Housing Allocation as
defined in the Master Pian.

11) To what degree the erosion ond sedimentation control
plan oddresses the need to minimize on-site erosion and
provides adequate sedimentation control to minimize
off-site as well as on-site adverse impacts.

Additional findings for Residential Cluster. When considering
applications for approval of any of this form of development, the
Board shall further consider:

1) The physical design of the plan and the manner in which said
design does or does not further the amenities of light and air,
recreation and visual enjoyment,

2) The relationship, beneficial or adverse, of the proposed
development to the neighborhood in which it is to be estab-
lished.

3) in the case of a plan which proposes development over a
period of years, the sufficiency of the terms and conditions
intended to protect the interests of the public and of the
residents and owners of the development in the implementa-
tion of the plan as submitted.

Additional findings for Planned Residential and Planned Employ-
ment Development. When considering these forms of develop-
ment, the Board shall make the following findings of fact and
conclusions:

1) That departures by the proposed development from zoning
regulations otherwise applicable to the subject property
conform to this Ordinance.
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2) That the proposals for maintenance and conservation of the
common open space are reliable, and the amount, location
and purpose of the common open space area dequate.

3) That provision throught the physical design of the proposed
devejopment for public services, control over vehicular and
pedestrian traffic, and the amenities of light and air, recrec-
tion and visual enjoyment are adequate;

4) That the proposed plonned development will not have an
unreasonably adverse impact upon the area in which it is
proposed to be established;

5) In the case of a proposed development which contemplates
construction over a period of years, that the terms and
conditions intended to protect the interests of the public and
of the residents, occupants and owners of the proposed
development in the total completion of the development are
adequate. ‘

2. Environmental Impacts. The steps to be taken to minimize adverse
environmental impacts during construction and operation (See Section
708F.13.c.5.) and the alternatives which may be approved by the Board
(See Section 708F.13.c.6) shall constitute conditions of the approval,
together with such other conditions as the Board may impose. No
Certificate of Occupancy shall be issued until compliance shall have
been made with such conditions.

3. Timing of Applications for Final Approval. In the event a Development
Plan is granted preliminary approval, with or without conditions, the
Board shall set forth in the resolution of memorialization the maximum
time period within which an application for final approval of the
Development Plan shall be filed or, in the case of a Development Plan
which provides for development over a period of years, the sequence in
which application for final approval of each part thereof shall be filed
and the maximum time period within which all applications shall be
filed. The resolution shall further set forth ony specific drawings,
specifications, covenants, easements and other information required to
be included in the application for final approval in addition to those
items set forth in Section 7098. The resolution may also set forth the
form of performance guarantee(s) to be submitted at the time of the
application for final approval(s).

l. Effect of Preliminary Approval. Preliminary approval shall confer upon the
applicant the following rights for a three-year period from the date of the
preliminary approval:

I. That the general terms and conditions on which preliminary
approval was granted shall not be chonged, including but not
limited to: use requirements; layout and design stondards for
streets, curbs and sidewalks; lot size; yard dimensions and off-
tract improvements.
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2.

That the applicant may submit for final approvai, on or before the
expiration date of preliminary approval, the whole or a section or
sections of the preliminary Development Plan.

That the applicant may apply for ond the Board may grant
extensions on such preliminary approvol for odditiona! periods of
at least one year, but not to exceed a total extension of two
years, provided that if the provisions of Article 600 of this
Ordinance have been revised, such revised provisions may govern.

in the case of a subdivision or site plan involving fifty (50) ocres
or more, the Board may grant the rights associated with prelimi-
nary approval for such period of time, longer than three (3) years,
as it shall deem reasonable considering the number of dwelling
units and- nonresidential floor area permissible under preliminary
approval, economic conditions, and the comprehensiveness of the
development. The applicant may thereafter apply for and the
Board may thereafter grant an extension to preliminary approval
for such additiono! period of time as shall be determined by the
Board to be reasonable considering the number of dwelling units
and nonresidential floor area permissible under preliminary appro-
val, the potential number of dwelling units and nonresidential
floor area of the section or sections awaiting final approval,
economic conditions, and the comprehensiveness of the develop-
ment; provided that if any of the provisions of Article 600 of this
Ordinance have been revised, such revised provisions may govern.

J. . Distribution of Preliminary Development Plan. The secretary of the

Board shall forward copies to each of the following within ten (10) days
from the date of decision:

Applicant (2)

Municipal Engineer (2)

Construction Official or Zoning Officer (2)
Tax Assessor (1)

County Planning Board (1)

Health Officer (1)

SUBMISSION OF FINAL DEVELOPMENT PLANS

A final submission is required of all Development Plons approved at the
preliminary submission stage.

A. Procedure for Submitting Final Plats and Final Plans.

Within three years ofter the date of preliminary approval, the
applicant shall sub=it to the Administrative Officer ofter the
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income bhousing would, at the least, be delayed for a period of years. As
acknowledged in Bernards' brief (Db23 to Db24), the currently effective Ordinance
#704 will ensure the construction of lower income housing in the Township. Pursuant
to Ordinance #704, Hills is prepaped to expeditiously commence construction of its
development. Barring any unforeseen catastrophes, Hills is rprepared to guarantee
construction of at least 550 units of lower income housing in the Township by 1990.
{Affidavit of Kerwin; Dal 63).

At best, if Bernards were permitted to transfer this matter, timely
construction of lower income housing in the Township would be an uncertainty, If
Bernards were able to transfer this matter to the Affordable Housing Counéil it
would be a number of years before any entity is authorized to commence construction
of lower income housing in Bernards Township.“ In many respects, Hills has already
commenced such construction. (Affidavit of Kerwin; Dal 60 to Dal62). The outcome
of transfer would work clear hardship to the intended beneficiaries of this litigation
and transfer was therefore properly denied. /

(ii) Transfer of this matter would result in manifest injustice to
Hills and transfer was, therefore, properly denied.

In denying transfer, the trial court did not focus on the pecuniary
interests of Hills. The trial court found that transfer would result in manifest

injustice to lower income persons and transfer was therefore denied. As discussed

11 In its moving brief, Bernards asserts that the trial court erred when it concluded
that transfer would profoundly delay construction of lower income housing. It must
be noted that the Township's principle justification for transfer is the acquisition of a
lower fair calculation pursuant to the Act's provisions. (See supra, p.10 n.9).

The Township advised the court below that the Township wished to
submit a new housing element and that it may, indeed, attempt to withdraw
Ordinance #704. (Pa79, Pa95). The trial court was, therefore, entirely justified in its
conclusion. If, as Bernards now represents (Db24), the Township would not impede
the Hills' inclusionary development regardless of whether this matter were
transferred, the only tangible effect of transfer would be to avoid a judgment of
compliance thereby leaving the Township exposed to additional lawsuits for a period
of approximately two years. Transfer under such a scenario may result in manifest
injustice to the Township. Therefore, in either event, transfer was appropriately
denied. '
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woraing ther cut, thaiyall these wouvll be part-cf4
and certainly Hills wanted this part of, y&ur
ultimate judgment in the case.

Now, of course, what happened, on July
2nd, the new statute was passed. No guestion
about that. I assume if the new statute hadn't
passed, we would have had probably a very good
chance of completing it. But at this stage, the
case is a long way from trial or compliance or
whatever it is.

As you say, Hilis is going to jump up
and down.

THE COURT: Well, so what? They jump
up and down a lot. They've been doing it for

years in this court. Why can't we schedule the

compliance hearing for your matter in the next

few weeks, and you present me Ordinance 704, whick
vou say complies, and let me so determine? !

MR. DAVIDSON: Well, because right now i
I don't want to be bound by Oréinance 704.

THEE COURT: Okgy.

MR. DAVIDSON: I have another -- I mearn,
I'm not saving that as a fact. I'm sayving t}
2s 2 pessibility. I mean, we have our planner

working on a2 new housinc element. We may cr mzav
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not come up with an ordinance that's sligh?ly
different than 704, might be a lot different than
704. I don't know, I still think 704 complies,
though.

THE COURT: Okay.

MR. DAVIDSON: I was here on Wednesday,
and you ran through a number of factors that
people had raised, some of them relevant, Some
not relevant.

They inéluded age of the case;
complexity of litigation; stage of the litigations
number ané nature of previous daies.

TEE COURT: Number énd nature of what?

MR. DAVIDSON: Dates. That's what my
notes have.

THE COURT: No. It's number and nature
of previous determinations of substantive issues.

MR. DAVIDSON: Okay. Number five I
couldn't -- number five I couldn't read at all.
Six was need ﬁor recoré@; conduct of parties;
likelihood of -~ I couldn't reaé that, either;
statewide policy: harm by delay; will it cause
great delay; will we lose the land for Mount
zaurel housing; will it tend to facilitate or

expedite housinc.




10

n

12

13

14

15

16

18 |

19
20
21
22
23

24

VNV IVOLD Ty bvue srtomirar 1 prrameriea

You can't do it both wavs. And sucpose 1 conciude

that.

Are you then going to withdraw 704, or
are you going to offer it as your compliant
ordinance?

MR. DAVIDSON: I don't know. I don't
know the answer to that guestion.

THE COURT: Because it seems to me if
you withéraw it, then the, under =-- the normal
scenario would be that I would direct a master to
prepare one for us, which would be 704, with some
modifications.

MR. DAVIDSON: If I may --

THE COURT: Ané we would be back where
we were.

MR. DAVIDSON: If I can assume what I
would 8o, if I decided to withdraw 704, I'd
rervlace it.

| THE COURT: I don't think you can.
That's the point. The time's up. And either you
go with what got you here, or yoﬁ don't have a
compliant ordinance.

In other words, there was a time
limitation under vour immunity orders, ané --

MR. DAVICSON: For me tTo éc whast, Your
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Honor?

THE COURT: The time limitation said:
Submit a compliant ordinance within X amount of
days, and that was extended three times. And you
really had two choices, not to submit or to
submit. And you chose to submit.

Now, I would not preclude your right to
withdraw it; but on the other hand, I wouldn't
give you the right over and above that to say:
Now I want some more tiﬁe to draw a new one.

MR. DAVIDSON: 1I'm not suggesting that,
Your Honoxr, and ~- but I will suggest to vou, sir,
that until you make certain findings, and even if
yvou do, you cannot prevent me from passing
legislation.

THE COURT: Okay.

MR, DAVIDSON: I am suggesting that one
ef the things that micht occur is, we would amend
704 to be what we think is going to be proper
under the Act.

THE COURT: Okay.

MR. DAVIDSCN: Then agzin, we might not.

I don't know the answer to the guestion that vou

o))

askes, whet would we do.

. . |
THE COURT: Rll right. Anything further?
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INTRODUCTION

As defendants have noted in their initial Brief, it is
defendants' understanding that the matter presently before the
Court is limited to the issue of whether Ordinance 704 is in
violation of Judge Leahy's Order for Supplemental Judgment.
Plaintiff's brief adverts to several issues, including some
which are beyond that limitation, which require response. We
respectfully request that the court accept this Supplemental

Brief on behalf of Defendants.

ARGUMENT

I. THE CONCEPTUAL APPROVALS DO NOT
EXEMPT PLAINTIFFS FROM ORDINANCE 704.

Contrary to suggestions in their brief, plaintiffs are not
insulated from Ordinance 704 by virtue of conceptual approvals.

Section 707E.1. of the Bernards Township Land Development
Ordinance states that conceptual approval allows the applicant
to develop, for ten years, in accordance with those aspects of
the conceptual plan approved by the Planning Board "as set forth
in Section 707C.3.a. above [sic -- should be 707D.3.a.; there is
no section 707C.3.a.]". Just as the items specified in the
Supplemental Judgment are not touched by Ordinance 704, the
aspects set forth in Section 707D.3.a. also are not touched by
Ordinance 704, Those aspects are:

1. The total number of dwelling units.




2. The amount of non-residential development, if
applicable.
3. The circulation pattern.
4. The utilities plan.
5. The drainage plan.
6. Critical areas that will not be developed.
7. The staging plan.
8. The environmental assessment.
Thus, whatever protection the Land Development Ordinance
may confer for conceptual approvals, Ordinance 704 affects

matters outside such protection.l

1  Research shows that it is uncertain, in any event,
whether the Township's ordinance, insofar as it purports to
confer certain protections based upon a conceptual approval, is
a valid enactment. The pertinent section of the enabling
statute, N.J.S.A. 40:55D-10.1, recites that "The developer shall
not be bound by any concept plan for which review is requested,
and the planning board shall not be bound by any such review."
In an analogous situation, the Supreme Court held that a
mnunicipality lacked legal power to confer protection based upon
a tentative approval for a period of time longer than the three
years then specified in the Municipal Planning Act, N.J.S.A.
40:55-1.18, Hilton Acres v. Klein, 33 N.J. 570, 578-81 (196l1).
See also, Piscitelli v. Tp. Comm. of Tp. of Scotch Plains, 103
N.J. Super. 589 (Law Div. 1968), which held that a municipality
lacks power to create an Architectual Review Board which is not
authorized by the zoning enabling statute. Moreover, a land use
enactment for which a municipality lacks legal authority is
ultra vires and void, and cannot give rise to any estoppel based
upon reliance. Hilton Acres, supra, at 581-82 ("there is a lack
of equity in the owner and the public interest completely
predominates"). It appears, in addition, that the scope and
duration of protection sought by plaintiffs under a conceptual
approval might exceed the protection conferred by statute for
even preliminary or final approvals.




The alleged reliance by plaintiffs on conceptual approvals
should have no bearing upon the validity of Ordinance 704 under
the Supplemental Judgment, which is a separate and distinct
instrument from the conceptual approvals. 1In addition, the
nature and extent of any alleged reliance is a matter which will
require substéntial discovery concerning what was done, why it
was done, what it cost, and other aspects, and is inappropriate
for consideration in this summary hearing.?2

There are no affidavits or documents before the court to
"give any basis for adjudicating the contention that plaintiffs’
applications for conceptual approval, and the conceptual
approvals themselves, were tantamount to preliminary approvals.
Plaintiffs themselves have not treated the conceptual approvals
for phases 1A and 1B as preliminary approvals, but instead made

separate, subsequent application for preliminary approval.

II. RES JUDICATA IS NOT APPLICABLE.

Plajntiffs' citation of res judicata principles is

inapposite. Res judicata pertains to a subsequent lawsuit, not

a legislative enactment.

The doctrine applies where "a court of competent

2 plaintiffs' brief admits that the August, 1983, amended
conceptual approval was conditioned upon compliance with
eventual Mt. Laurel II ordinances. Conseguently, there could
not have been any reasonable reliance by plaintiffs after that
date. The present lawsuit is in reality an attack upon that
1983 amended conceptual approval and its condition, and as such
the suit is untimely and barred pursuant to R.4:69-6.

-3~
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jurisdiction directly determines a right, question or fact

distinctly put in issue," Plainfield v. Public Service Elec. and

Gas Co., 82 N.J. 245, 257 (1980), guoting Washington Tp. v.

Gould, 39 N.J. 527 (1963), or when "an issue of fact or law is
actually litigated and determined . . . and the determination is

essential to the judgment," Plainfield, supra, 82 N.J. at 258,

guoting Restatement (Second) of Judgments, §68 (Tent. Draft No.

4, 1977). The issue of the validity of a mandatory set-aside,
which is the essence of Ordinance 704, was not determined or
actually litigated in Lorenc, nor, in the context of Lorenc, was
it an issue "essential" to the judgment. The judgment and
opinions 4o not even reflect that the issue of a set-aside was
raised, or was considered by the court.

Even if, more than five years ago, the issue had been
decided, where "there is a potential adverse impact upon the
public interest which itself demonstrates a convincing need for

a new determination of the issue,” and where a public entity is
a party, a court may properly “"readdress previously adjudicated
issues . . . despite the narrow confines of issue preclusion or

res judicata.” Plainfield, supra, 82 N.J. at 258-59. 1If the

Lorenc Supplemental Judgment precluded Ordinance 704, then Mt.
Laurel 11 dictates a re-examination.

Finally, the alleged effect of res judicata as argued by

plaintiffs would be to enjoin the legislative power of a

municipality and this, as noted in our main brief, would have




been an improper exercise by the Lorenc court.

CONCLUSION
For the additonal reasons stated above, plaintiffs should
be denied the relief requested in the First Count of the
Complaint.
Respectfully submitted,
FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Defendant,
Township Committee of Bernards Township

e . ) .
. /‘r-z%/f/./t > w{f //- At

By:
Howard P. Shaw

Dated: January 16, 1985




FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue

P.O. Box 145

Morristown, New Jersey 07960
(201) 267-8130

Attorneys for Defendants, Township

THE HILLS DEVELOPMENT COMPANY,
Plaintiff,

vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal
corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF
BERNARDS,

“F 80 8¢ %0 8% 00 9% ws 4s b W

Defendants.

I, JAMES E. DAVIDSON, certify

of Bernards, et als.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

SOMERSET/OCEAN COUNTY

Docket No. L-030039-84 P.W.

Civil Action

CERTIFICATION OF
JAMES E. DAVIDSON

as follows:

1. I am an sttorney-at-law of the State of New Jersey and

am 2 partner in the law firm of Farrell, Curtis, Carlin &

Davidson responsible for the representation of the Defendants.

I make this Certification in response to papers submitted by

plaintiff on its motion to enjoin enactment of Ordinance #746.




2. The document attached as Exhibit C to plaintiff's
moving papers is not part of any "final Memorandum of Agreement"
among the parties, because the parties never reached any final
agreement nor did counsel ever reach agreement on what should be
submitted to the parties. This fact is made clear by the fact
that said Exhibit C includes handwritten and pasted-on deletions
and ihsertions which were proposed by plaintiff's counsel.
Defendant's counsel did not indicate a willingness to
incorporate such modification in the proposed document.

3. Moreover, the document from which Exhibit C was taken
is a draft document which I, as attorney for Bernards Township,
never submitted to the Township Committee for review, comment,
or approval or rejection, in part because the attorneys for the
two sides never settled upon 3 final form of such draft. (For
further detail 6n this point, see my Certification dated October
1, 1985 which was submitted in opposition to plaintiff's motion
to enter » compliance order.)

4. I certify that the foregoing statements made by me are
true. I am aware that if any of the foregoing statements made

by me are wilfully false, I am subject to punishment,

4 S YO
ES E. DAVIDSON

Dated: November 21, 1985




Received Fee $74,360.00

. (amount)
By
(name)
* Refer to attached fee
BERNARDS TOWNSHIP PLANNING BOARD computation.
APPLICATION FOR conceptual APPROVAL

Sy w01 Ugs HILLS DEVELOPMENT COMPANY
Application is hereby made for approval of Conceptual X _ Preliminary Final
Amended approval of plans for erection of a building or buildings to be located in the

zone.
1. Owner's Name_ THE HTLLS DEVEILOPMENT CO Phone_658-4400

Address P. O. Box 500, PLUCKEMIN, NJ 07978

2. Name and Address of Agent (if other than No. 1 above)

N/A-
3. Interest of applicant if other than owner

N/A
4. location IAYTON ROAD, MT. PROSPECT RD, . LIBFRTY CORNER RD. & SOMERVITIE RD
(street)
173-1, 174-1.01, 174-22.01, 174-23, 1,057 ac.
{Tax Map Block) 7 (Lot Numbers) (Total Area by Acreage)

S. The area will be used for the following purpose:

multi-family and single family residential and commercial development

6. List any zoning variances required and if so, in addition attach hereto as a separate
rider your factual basis and legal theory for the relief sought.

N/A -

7. Name and profession of person preparing plans_PROFESSTONAL PIANNFR N.J.LIC. #2634

(profession)

Name__ KENNETH J, MIZERNY, SULLIVAN & ARFAA, P.C

Address 2314 MARKET STREET, PHILADELPHIA, PA. 19103

Phone  215-567-7300




.y’
h

Briefly describe any prior or presently pending proceedings before the Bernards Township
Board of Adjustment or Planning Board or any other Federal, State or local Boards or
Agencies involving the property which is the subject of this applicarion.

___FPR HILLS BORO COUNCTL, DISCUSSIONS re: ROAD IMPROVEMENTS

BEDMINSTER TOWNSHIP PLANNING BOARD, APPLICATION FOR INFRASTRUCTURE IMPROVEMENTS.

Signature of Applicant
JOHN KERWIN, PRESIDENT

CONSENT OF OWNER IF OTHER THAN APPLICANT

1, the undersigned, being the owner of the lot or tract described in the foregoing appli-
-ation, hereby consent to the making of this application and the approval of the plan sub-
nitted herewith.

sate October 16, 1985 - N/B




Applicant shall check off all items as

Check List

APPL ICATION FOR CONCEPTUAL APPROVAL OF DEYELOPMENT PLANS FOR RESIDENTIAL
CLUSTER DEVELOPMENT AND PLANNED DEVELOPMENT

(Note: For details of all submisaions, see Article 700.
submitted, not applicable, or waiver requested.)

| Not | Waiver
Mo, Item | Swmitted | Applicable | Requested || Plsnning Board
1) Key map v
|
2) Title block |
8. Neme of development, municipality v
and county v’
b. Name & address of developer e
c. Scale v |
d. Date of preparation ]
e. Development application number '
f. Name and address of person(s) pre- e
paring the application, and
signatyre, date, seal, and license
number
6) Name and address of owner or owners of /

7)
" " " the applicant is not the owner, the

record, and the authorized agent, if

any

Signature of the applicsnt, and, if

signed consent of the owner

8) Graphic scale and north arrow

9)

10)

11

~—

Revision box and date of sach revision

L.
b.
c.

d.
e.

A project constraints map showing:

Wetlands

Flood plains

Slaopes in excess of fifteen per-
cent (15%)

Treed areas

Poor soils

Conceptual Developaent Plan
indicating:

8.
b.

Total number of dwelling units
Buffer areas (including areas of
landscape screening)

Set back of the housing units from
Toeds

Housing types and existing devel-
opment

Proposed recreation arsss
Accessory buildings

. Nonresidential development

\

AN

WANW

AN U W N U

]
[
1
I
¥
[l
[l
Il
Il
([l
[}
1
[l
[l
]
[
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[
1
I
H
[l
¥
1
{1l
¥
1
[t
{1l
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H
A
1
H
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[l
1
H
H
H
!
H
¥
[l



ol 2.
T | waiver
Swaitted| Applicable| Requested

No. Item Planning Board

12) A conceptual circulation plan

indicating:

8. Proposed location of rosdways pro-
viding circulation through the sits

b. Typical rosdway sections ‘

c. Locations of access to the site and
onticipeted improvements to
oxisting on-tract rosdways, as well
g8 off-tract roedway improvements,
if required

d. Pedestrisn and bicycle circulation

\

]

]

l

!

'

|

|

|

|

|

|

|

|

|

l

13) Utility plan: |
8. Water |
b. Gas |
c. Electricity |
d. Telephone I
e. CATY |
f. Sewerage |
{

|

|

f

l

l

|

|

|

f

|

|

|

|

|

I

14) Drainage plsan:
a. Size and location of detention (or
retention) facilities
b. Drainage pstterns
c. Major stream crossings

N R RIS SN

15) An environmental sssessment in accor-

" dance with Section 708 reflecting
total developaent of the tract.
{Those portions of the environmental
sassessaent dealing with site specific
information mey be subaitted as an
addendum to the environmental
assessaent at the time of preliminary
submission.)

o s e — — . ot 1ot . St o B b St . WP b it AAS s Srrn, A  T —— —— S M b o AT S et o~ st

Check list prepared by: Rudolph . W. Witteman, P.E. Date_ October 16, 1985

Check list reviewed by Township: Date

Application found complete on

Application found iriconplete on

Applicant notified on

The following waivers were granted:

The following waivers were denied:




ADDENDUM TO THE BERNARDS TOWNSHIP PLANNING BOARD APPLICATION

APPROVALS REQUIRED BY LOCAL, COUNTY, STATE AND OTHER AGENCIES

PERMITS

Applicable .

Non-Applicable .

APPROVALS

Penﬁ(ﬁ:(

Received

Somerset county
Planning Board

Somerset County
Road Opening Permit

/

Bernards Township
Sewer Authority

/

N.J.D.E.P.
a) Stream Encroachment

/

b) Filling Fioodplain

c¢) Other

Afmy Corp of Engineers
a) Section LO4

/

b) Other

/

N.J.D.O.T.
a) Road Opening Permj

b) Drainage Perq}{/

/

Not applicable to concept plan applications.

Applicant's Engineer
{signature)

8/19/85

P.E.

oy




Johns-Manville
Properties Corporation

P. O. Box 500

3 Burnt Mill Road
Pluckemin, N. J. 07978
(201) 234-1377

Certification of Ownership
Pursuant to N.J.S.A&. 40:55D-48.1
And N.J.S.A. 40:55D-48.2

John H. Kerwin, of full age, does certify the following:

1. I am President of the Hills Development Company
and Vice President of the Allan-Deane Corporation and the author-
ized agent for both companies.

2. On November 20, 1980, the Allan-Deane Corporation
entered into a joint venture with Ligone, Inc.; szid joint
venture being known as "The Hills Development Company', a New
Jersey partnership.

3. I am filing this certification as required by
N.J.S.A. 40:55D-48.1 and 40:55D-48.2 to inform the Board of
the ownership of the Hills Development Company. The Hills Develop-
ment Company is the new owner of all the real estate in Bedminster
and Bernards Townships formally owned bv Allan-Deane Corporation
and should be considered the applicant in this matter from
this point forward.

4. The Hills Development Company is equally (50%)
owned by Ligone, Inc. and Allan-Deane Corporation.

5. The Allan-Deane Corporation is a wholly-owned
subsidiarv of the Johns-Manville Properties Corporation which,
in turn, is a whblly—owned subsidiary of the public corporation,

Johns-Manville Corporation.




6. As to Johns-Manville Corporation, I herebv certifv
in compliance with N.J.S.A. 40:55D-48.1 and ©n.J.S.A. 40:55D-48.2
that there are no stockholders owning at least 10% of the stock
of any class.

7. As to Ligone, Inc. 50% of stock is held bv Bravo
Investments B.V. and the remaining 50% of stock is held bv
KA Investments B.V.

8. Both Bravo Investments B.V. and KA Investments
B.V. are wholly-owned by Brabant i1.V., az Netherlands Ancilles
Corporation.

9. As to Brabant N.V., it is 50% owned by Hussein
Alharthy and 50% owned by Saleh Kamel.

10. The local address of Allan-Deane Corporation,
Johns-Manville Properties Corporation and Johns-Manville Corpor-
ation, is P.0. Box 500, 3 Burnt Mills Road, Pluckemin, New
Jersey 07978. The corporate headquarters for Johns-lanville
Properties Corporation and the address of Johns-Manville Corpor-
ation 1s Ken-Caryl Ranch, Denver, Colorado 8Q217.

11. The address of Ligone, Inc., Bravo Investments
B.V., KA Investments B.V. and Brabant N.V. is c¢/o Brabant Proper-
ties; 1 Brookhollow Drive, Santa Ana, California.

12. The address of Hussein Alharcthy and Szleh Kamel

is 1776 G. Street, N.W. VWashington, D.C. 2000¢.



13. I herebyv certifv that the foregoing statements
made by me are true. I am aware that if any of the foregoing
statements made by me are willfully false. I am subject to

punishment.

John H. Kerwin

Dated:



THE HILLS

PER TABLE 90l1-Fees:

FOR COMPUTATION

SUBDIVISION, PRELIMINARY PLAT, MAJOR FOR CONCEPTUAL

APPROVAL, 25% OF FOLLOWING:
APPLICATION FEE

CLUSTER RESIDENTIAL (R-8/PRD-4)
$100 x 2,750 units

L]

COMMERCIAL
$50 x 5.8 acres =

PLUS BUILDING
$0.02 x 50,000 st.

RESIDENTIAL (R~3/PRD-3)
273 Units less previously
approved subdivisions consisting
of 64 units*
Net 209 new units, $100 x 209 =

TOTAL

FEE, 25%

* APPLICATION FOR THE EILLS SINGLE FAMILY

SECTION: 1A & 1B, 64 1LOTS, JUNE 15, 1981.

$ 250.

20,900.

00

.00

.00

.00

00

$297,440.

$ 74,360.

co

00

The Hills. P.O. Box 500, 3 Burnt Mill Road. Pluckemin, New Jersev 07978 (201 ) 638-4+00
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THE HILLS

THE HILLS DEVELOPMENT COMPANY

ACREAGE COMPUTATIONS:

PER BERNARDS TAX PER BERNARDS
LOT BLO CK DUPLICATE TAX MAPS
1 173 339.66 339.66
1.01 174 v - 58.58 712.74
22.01 174 4.65 3.88
23 174 . 1.70 1.70
TOTAL 404.59 * 1,057.98

* PER ANNA KERR TAX COLLECTOR

NOTE: ©LOT 22.01 EXTENDS INTO BRIDGEWATER TOWNSEIP AND
IS SHOWN AS 14.20 TOTAL ACRES ON BERNARDS TAX MAP.

TOTAL USING 14,20 ACRES FOR LOT 22.01 IS THEREFORE: 1,068.30 ACRE!

The Hills, PO. Box 300, 3 Rurnt Mill Road, Pluckemin, New Jersey 07978 (201) 658-4100



TOWNSHIP OF BERNARDS

COLLYER LANE
BASKING RIDGE, NEW JERSEY 07920
201-.766-2510

October 4, 1985

Hills Development Co.
Box 500
Pluckemin, N.J. 07978
Attention: Rudolph Wittemann
Dear Sir:
This is to certify that property taxes are paid through

Third Quarter 1985 on the following properties assessed
to Hills Development Co. in our Township.

Mt. Prospect Road

Block 173 Lot 1 QFarm

185 Liberty Corner Road

Block 174 Lot 1.01

Block 174 Lot 1.01 Mt. Prospect Road

QFarm

Block 174 Lot 22.01 01d Stagecoach Road

(Deleted in 1986)

Block 174 Lot 23 - 01d Stagecoach Road - is assessed to
Hills Development Co. This property was placed on tax sale
and the lien sold to the township of October 3, 1983.

At the time of the sale, the property was assessed to
Skyland Associates.

Omma W . Korww
. Anna W. Kerr, CTC
e Tax Collector



