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‘THZ COURT: I would nct nind beirnc
cuoteé in whet T am saying here. Unfortunatelvy,

the courtroom is emniv.

MR. DAVIDSOi: May I say one other thinc:
We are very concerned with their cormitment.
They have attached a commitment. -

Mr. Eill has referred to the commitment
in his reply brief to our motion. We read that
commitment to say that we are committed to
Mount Laurel housing if we get what we want.

We want them to be commicted to build
ljount Laurel housing whether or noé they get
what they want. That's what the commitment
oﬁght to be, and if they are wi;liﬁg to build
it, then thev ought to be willing to stanc
behiné it.

. 5
- THE COURT: Yes, but now vour naivets
is probablv coinc to result in vour ordinence
beinc found valid just as vour arcgument with
rcspect to Hr. Eill's approach to the Towr..

Unless vou are going‘to be able tc
prove, ané vou are cocing to have a touch rov
to hoe, I mean, factually, in a mandatory
set aside, in the absence of mandatory set aside

+that you are cgoing to be able to produce housing




in this Town, it seems to me vou arc ccind o

-l O

ht

"zce & verv, very <¢ifficult uphill fich

I think it ié coine to e ratﬁe; eas"
for I'r. ¥ill to demonstrate that this oréinance
will not produce low and moderate housing.

If he cannot demonstrate it as a matter

of law on a nmotion, it's going to be rather easy
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‘to attorney's fees from this day forward.

as a matter of fact if you are coing to rely

upon the good faith of builcders to come into

your town and build low and moderate housing.

MR, DAVIDSON: Okéy. I hear you.

THE COURT: Ané there is one thing
that :’follows~ on that, and I think should be
clear to you and should be thought out, and
that is, that the plaintiffs barred now in
Hount Leurel matters are now Drincine these
motions fcr cther purproses other than vinnine,
and flat is, that ther will follow with a
metion afier thev have proven invelidity
the town has defcnded against the motion for
summary judgment Inowing that there was

palpably no cenuine issue of fact which would

b

then entitle them iZ such a motion was cranted

-

e s e+ s eaosbon e orsnnan
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‘j‘, Superior Court of Xefn Jerseyp
.,I ‘

W

CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGSE CUGENE D. SERPENTF.LLI C.N. 219}
TOMS RIVER. N._J 08753

October 16, 1984

Arthur E. Garvin, 111, Esq.

Kerby, Cooper, Schaul & Garvin, Esgs.
S De Forest Avenue

Summit, N. J. 07901 .

Re: Bills Development Co. v. Township of Bermards et al
Dear Mr. Garvin:

1 have your letter of October 10, 1984 which enclosed a proposed
order,

The procedure being followed is not in accordance with my normal
approach to granting immunity to builder's remedy suits. I have previously
been sgreeable to granting immunity from bullder's remedy suits 1f the
township will stipulate the present invalidity of its ordinance and its fair
shae number. The order as submitted merely deleys the interim process for &5
days while the township attempts to resolve the matter. 1 do not believe
that that is a2 hezlthy practice in Mount laurel litigation given the
procedure which I em willing to fellow. I will be happy te confer with &ll
counsel concerning the matter at your earliest convenience.

Very truly vours,

2
EDS:RDE C;Eégene D. SerpL//elli,JSC
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Bernards Twp.

ORDINANCE B704
THE 7 COMMITYEE OF THE TOWNSHI® OF BERNARDS AMENDING THE LAND
l.lt OADINANCE OF THE TOWNSNI® OF BERNARDS

BE IT ORDAINED by the [ ot the ot 1 e County of SOmerse1 anc Stam of
Fow Jersey mat.

WAEREAS. the Supreme Coun of New Jersey. i the Case &nown as Mowunt Laurel i, has snnounced a rue of iaw
TN At SVery MUNICIDANtY 1) NBW JOriey MUST Drowie & NEENSEC OPDONUNTY f0f te CONBIFUCHON Of RY 1V SNare
©f A FEQUONE! NIET 107 10w SNG MOCHTEtE INCOMS NouNNg. 8nd

WHEREAS. wm-mmm7uwummmnn-mmmnm

D otthe ¥ Tans 10 COMDIy wift e manaetes of kaunt Lawrel Ii, and
menEAS.'wwohww m-" of has oenety ©w ond
& reghehc op for the hon of low ana MNCOME DOUSING, NG
WHEREAS. 1t » tound 10 De nn the best of me of 0 amend Ma Land Deveiopment
wubmmu.mumwwmmnumuym.mrm-uotm-mnwmum
housmg  he Township of Bars
NOW THEREFORE. BE IT OﬁONNED hat the Land D 2] of the 7 of B ba

amenced as tolows:
1. Tnere = added o said Land Devaicpment Ordinance a new Armcis 1100, as set torth ;1 Appendix A 10 thws

amenaamry Oroinance

2. Section 202 nthe Q manner:

(A) inserting, sher Subucnon 122. Lot Wigth, the Oouomnq new subsections:

122.A Lowet Incoms Housshokd: A hOUSSNOI] MEETING the NCOME SHp amns for s asiow
and very low contaned i H.U.D. Section § Rental Assisisnt Progrem Income by Family Sixe for the appropriate
housing regeon tof vanous e . Of Other state or fuderal agency Slandaras.

1228 Lowsr Income Housing: Those Gweling UMt wiNCh are SMOTOaDIE 1O PUTCRaSE OF Tent Dy 3 lower income
housshoid using NOI MOre Than 28 percent of the tamily Income tor saies housing and 30 percent 1or rentat housing.

(B) Inserung, atier Subsecuon 180. Relail Saes and Service. the I0howing new Subsection:

180.A Reviewing Body: The Pianming Board, o:cemmnowmwwNJSA 405501 etaeg.

3. Secnon 405, Conaitionat Uses. Suteection C, Specihc -
PRD-4 ondy, i Dy Gelmting 1. ano mcumimnmﬂollm

. The maxumum cevelopment shak be smied to 30.000 square feet of gross leasatia foor sres for the hrst 800
Oweing urniis of the PRD-4 and 1000 square 1ee1 of grass lansable 100! ares 107 sach additional 20 owathng units of
the PRD-4 theraatier, not 10 exceed an overall total of 50.000 square jeet 0f gross Wasable OO 783, aNa PIOVIORd that

the Board shall tnd that he ntent of the uses. Bing and m serve a local and
not & regional market,
4. Secuon 405, C. i Uses. 10, Apa within & pingie tamily resiience, s smended in the
manner:
{A) Dsteting paragrach a. in tis entitety. and mnucng the same with fhe tokowng'
a The number of within 3 snail be kmned to one. snd shall be iocated within the

princmat Duiding of an out-Building mlmg atthe Im of passage of s Amenament.
{B) Deteting paragraph b. in fts entwety.
{C) Deleting paragraph . i itx enirety, snd replacing the same with ihe following:

¢ Tne exienor of the shail not be substantally shered or i3 appearance as &
singie-tamily remdence changed.

1 The size of shall to FHA uUnt size Dy DECrooM Count,

S. The Zoming Map ot the W of County. New Jersey. oated June 2. 1980, and ravisad
through December 14, 1982, Map 1 0f 2. smmamm:ummmrmmmemtmwxswm

IMMM as saxd ix B @ hereby a00pied and IS deciared 10 be pari of the

Land O of the of

BE 1T FURTHER ORDAINED m it any part of ths Oranance s geciarad invakd, such nvakao part shalt not afect or

the of thus. PROVIDED. . INEL IN the evant that Bny Provison 10r & MBNSATOTY
m-mms.cmnmA -mmmnmmwmmmv&m
10 2pply Shall nonethewss e AQUIEd 10 INCIUTE 3 fEASONADIE NUMDET Of I0wer INCOMe OWelhng UNits as pan of any
Nt 0N SUCH HrODerY.
BE IT FURTHER ORDAINED that thus Ordinance snali taxe ehect uoon hnei and
DIOviGed. howaver. that Ihe provisions of this Orainence shail expire one year from fts eftective Cate. UNess lurther
exienced by orginance. Monovwmmnomnunammnlnmgmwfmummwwm
Lw Drasion of the Supenor Court of New Jersey with respect 10 the Land Dx otthe T of
Bemaros.

© APPENDIX A
ARTICLE 1100 — REGULATIONS APPLICABLE TO THE R-§ AND R-8 20NING DISTRICTS PROVIDE AND LOW
AND MODERATE INCOME HOUSING

11.01, Purpose
The purpose of tus Arcie 1100 18 to tor g PRD n e R-5 and RB
Z0MNQ CISIMICES N OGRS 10 COMDIY WHth Ihe Drovisions ot Mi. Laurel Il The reg: ang controis n s

Aricie snall De MISMOIEted 10 aasure the CONSIIUCION Gt lower INCOMe NouNING WNCh Meets the $13NCAraY and
QuIDeNnes St TOMtN 1n ML Laure! il. ANy DIOVISIONS Of Any OMer KFANANCES Of AMNCIES In COMNICT with this Aracie 1100
&NC WIICh IMPOSES MATNCHONRE OF kMItANOTTS NO! FBIFted 10 NESIh aNG satety Shail D NAPKHCADE 10 SeveloDment
unoer this Arucse 3100,

1t s 3150 the mient of this Arucie (0 ProOviCe 2 76BkSNC ODDONUNMY IO the CONSITUCHON of & nmvyelnoumgm’-
&1 Ncome tevetS (n Me TOWnAND, Meluding NousIng tor IoweT INCome ang 10
MENt Of SUCH IOWET INCOME NOUSING. BNG O’ NOUSING. Dy BroviICING SOECIHC IAND Use feguiations anon-mg mose
needas Tnese reguiauons are pesigned 1o mee! the manaate of Mt Lauret 1|
1102 Reguistions Apolicabie 10 B R-5 and R-8 Zones ss Pant ol the PAD-2 snd PRD-4 Options

A Appacanon Proceoure

T Agpucant shall submit teQuired DlaNs anc JocumMen:s 10 the Planning Board tor revew and approval The
Pianning Bosrd shall sinbute the plans 10 OSe agencHes recuired Dy liw 10 feview aNG/Of ADDIOvE Oevsiopment
pians ano fo T which ¥ review pane

2. The Pranmng BOarg shall NOKI a pUBiC hesnng in accorcance with N.J.S A 40:550-46.1 on me gooiicanon The
miual haanng snall be Nei0 NOT XEBS Man Ny (I0) Oays NOr MOre Man 107Tv-tive (45, 0ays TOM he D3IL O SUDMIBON
01 3 COmMe1e ACDICANON

3. AppHCSNIS with 10 or more acres May swCt 10 SUDMI 2 Concept Ptan in accorgance with Section 707 as part of
# PRD appicanon in any R-5 or R-8 zone in v alternative. ADDLCAN! May {GHOW DroCEOUTeS 107 SUDOMISION ANO Sie.
Dian app set lortn 0 me Once @ GOF 15 aDOTOVEC. ADOGCANT SNAH Droceed as Provioea in
1his OFgINaNce 107 SUOTIVISION aNnd/oF site DIEN ADDroVai
1103 Use Feguiations.

A Permmied Uses
Owaeting, One-Famiy
Townnouse
Dweihing. Two-Family
Dwemng. Muli-Family
Pubic parks, Diaygrounds, Conservanon areas. and menicipai tacikies
Common Open Soace
Planned Development
ACcessory Uses
Personai recteational tacihtes
Acceszory buldings
Ott-gireel parxing and garages
Fences
ns
Conamonal Uses
Esserbal Services
- Nursery Schoois.

Privaie recreanon uses with hghts
. Ftay NG 367VICe COMMArcial uncer PRO-4 GDUON in SCCOrSANCS wiih Sechon 405 racuirements
1104. Minamum Tract Size snd Gross Deneity

1. Minmum Tract Sze. The mimmum tract size for other than ungie Of two-taMnly Seveiopment In either 20ne snall
be 10 acres.

2. The maximum numoer of cwetiing unis snall be a3 tollows:

R-5: PAD-2: 5.5 Sweing unms/3Cre on A0S 0RNNeC as Drvianas n Armce 200 and 1.0 dweling umit per scre on
BNGS ONneq 35 OWIaNTS 11 Articie 200. wineh 1 TTRISWrADIe DUTSUaNE 10 s OREhiNENCe aNd SUOCT L0 3 maxmum of
€.5 Qweiing units, acre of ary 1anc

R-2: PAD=4: 5.5 Cweling umts; acre. up 10 maximum of 2,750 GweNing uNIty 1N tha ZONE.

1105 Minwnum Tract Setascs

L what 2 50-to0t Dufter 10 ail 8xtenor proparty hves. Sa:d Dutfer shall de bermac or

ano remain exce0t fOf anwance roacs or utiies. Butiers may. INCIUCS MINIMUM yerc

[T o T A Y S QTN
3




FRQUITSMENS 107 8l BOOI-1ATRY . TWO-ISfnly SND IOWNNOUSS CEVEIODMenNt,
1103, SCheaus of ArRe. Buls and Yard Resuirements

Mnimum Minimuen Yeres Manimum
w0t Araa Wrivam ) Bulitng  Manun
Pormitiod LUnes (va. 1) Lot Wigw Front  ore/ oot Noar Coversgs wawph
Dweotng, One-F armty 5.000 S0 B Wy 25 % %
Townnouse N/A w F-3 LT1Y E--4 o0 Ry
Dweiing. Two-Famety
$.000 [ 2% WS Ey 0% *w
avwd)
Dwelbing. Two-Famly
{verncany 3.000 30 2 ono s - L S
sonarssed) umt
Dwaiing. Mutti-F sy NrA N NrA N/A N/A k52 Y 35
1107. Distance Between Buildings
The ano U 4 08 Mnal Do as folows:
A Windowess wall 10 winGowiess wall 20 towt
B wWmoow wak 10 wncOowiess wall 30 et
. Wingow wall 10 window wak
Eront 1o tront 75 loet
Rasr 10 st 50 wet
End to end 30 teet
D. Any buikting face 10 nghi-of-way 25 towt
E. Any builging lace 10 codectior streat curd 40 ol
F. Any pusging 18ce 10 snenai street curp 50 test
G.Any busiding 1ce 10 COMMON parking sres 12 tout
The Planning Board may reduce the adove (LaNces Dy not mors than 20 percent A there i an angle of 20 degrees
or more and it g and butfers. whuch Drowide necessary SCTwerwng and
Q. Are DIACHD and turner p that the 290 1 Meeting the otyective of

Bus Article and do not Creale Bny adverss negstive moacis.
1108. Minlmum ON-Street Parking Reguirements
1. Oti-strent Daring shail De Drovied as iolows:
DOwsling unn with one {1) pedroom for wss: 1.5 spaces
Dwelkng unit with two (2) bedrooms or more: 2.0 apaces
2. An aagitionsl 1en (10) percent (of that n &1 gbove) oM. parong shalt bs provwded 107 vishiu...
3. Al comman oti-street parking shalk be I0C1ed within 300 tewt Ot the Cweling unt served.
1109. Minimum Floor Amss for Dwelting Unite

\ pedraom: 550 square teet
2 bedroom: 660 square teet
3 pedroom: 850 square feet

1110, Lowsr income Housing Requirements

A Number of Lowst iIncome Deeiimg Unis Regured

Mﬁmwcmummmmmm(w)-wumo-ol\ﬂlzluanudM

ones shat De with the P N0 Shat De recued 10 Drowde twenty (20}

murnmmhummmmmw ACA0N 38 PrOVIONT DOIOW.

1. A ramum 0f 15 DEFCOnt MOCTSIE INCOME NOUKNG ONly SNaP be reQUIesd M whch have
aporoval DROT 10 July 1. 1964 and which have noi ,ermu 2 .

2. A rmmum of 12 percent Mmooerate INCOME NOUBING oty Snall De whers 9w

"mmmmummlmnmiiWMurum(mﬂuooun)

A2 uB0 1 Il SACHON A, & DAICH: 13 CONMORNSC “CONLGUOUS  SVEN THOUGN 1t 13 Paversed Dy ONE OF MOMS TORCWEYS,
B0 10NG 38 e 13030 on DOTh Moes of he BN D Lancs amer 1072784 may not be
10 form a new n-mﬁmm.ynotumﬂmm apesnot.a parcet

Wingh @X8IG O OF DeIDre that axe.
8. Ehgideinty Stancen
1. ECHDT 23 DIOVIOST ADOVE. ONe-Nat 01 all Iower COMe UNNS SNat Mmeet HUD Section 8. or Diher SAMSISE NOUsING

0t 0 tor very low ncome and one-nalt shait meet HUD angiDinty reQuirements (0F lower
ncome
2 {other than HUD) whers abotopnate anc w0 the

may

sanstachon of the Piannmg Boarg.

C. mmm(:ornmm

n ot o remers Sor sailes O rental housmg nct more Man 30 percem ot tamily
nmamaynuuammum f0t MOre Inan 26 percent of 1aMiy NCOMe may De MSG 107 DUrChase OF sales
housmg. The foHowing COSts SNal De NCRI0C:

Rental Linis: Groas Rent

Sues Unn: Pancital and Interest

Insurance
Taxes
C or toes
D. Sudwmdws
Government sudsi0es may be used at he o the to tumil the of me secthon. The

lacx Of 5810 SUDSKNES SNl in NO way ANEr Gf OIMINEN MNe Dwe! MCOME FEQUITEMENts O this DrOINANCE

E Saw anc Resan and Rental of Lower income MoumIng

. Al 1Owe! Income Q untrs shall 0e 10 have FUNRING Wi e 1ANG 10 CONTTOI e sawe OF
rESdIE DRCE CF UAHTS OF 10 MMOY O QS MEChANISMS wiiCh SNall De SDDOvEC Dy tne Panning Boarg Altomey and
Wil (N Y3 SOMION. SNSUre TNEL SUCH NOUSING will reMam 2Nordadse 1o Dersons of iower INCome

2 The owner Of 31 Fenta: UNMS SNAH DrovIOE MG QOGUMENLALION 10 DE ADDIOVEC Dy the Fianning Boerc Aftarney o
assure That rentai unns will remain SMOrO2DIe (0 DETSONS Of IowRT INCOME

2. In the event NO 1Ow OF MOOErate INCOME DUrChASE’ (5 10UNO within 60 AaVS 11OM the Gdv 4 YNt 1S Oftered 10 S8t

©f resae. tNe low INCoMe urit may be 5010 16 3 ncome ou Of It noMe 1S 1o any
Surchaser. and the moaerate income unit, Lo any ataor meets the engidiiily reQuIrements
&5 Oexcribad sbove. Resaie CONtrois shall MMEBN 0 efACt 10r any SUDSEQUEN rasaes
4 Tne Townstip and the a0DICaNt May aeveiopn tor i at lower (COMe NOUAING.
o Snalk be ang bys T othciat each vear as the Mousing
oy the T C The T G My arcange tOr thed party adeuustration of
resae. 3ng (2NNt SHECHON Of I0we? INCOME NOUSING
3 The shall ana 3 wrnten af g oian to the Planmng
Boart Tne g plan shall be 10 ensure tNat Icwet MCOMe DRISONS Of it TaCAS
and etmc groups. are of the nousng nthe towi af samk Of Duy of rent

SUSh NouUBiNg, and Nave tnhe ORDOTMUNIY 10 Diy OF TENT SUCH ROUSING. It SNBIL INCIUOE adverusing and ather smilar
oulreach actwihes
& Saws prces and renis May be NCreased n SCCOISaNCe with the annuad! Metropohian New York Regonal

Consumer Pnce inosx tor ousing of the Ceos ot Labor pius or Wry outiays
for ang costs 1 seitng the unit
7 Rentat unsts may de Converied 10 CONGOMNMUM unts aner 15 years. Dut the saies prce snall mul Wt Lauret if
Outeanss anc De pNced IC alicw PErSONS Meehng low ang ncome weh
ot
¥ Praang of Lowser income
‘Mlmﬂmﬂ\lﬂuwwm with (e
Pwrcentage of of Lower tncowa
Toul m Urns ~ Dwettng Unms
o
SO 25
% 100
100

Themvewmmnmuwxemwwmmtmm‘ummchmummocm.




BERNARDS TWP. ORDINANCE #704 — PAGE 3

i ;.;‘mmmamnswmmmvmomw m of e pien has

ean . g Of whetter
pars of mmu uwmummmmummm
. AN such and ot ahlt run with the @nd.
G. Waver of Fees
any ot the T o of B L] N agency shall
'mmmmmmmmmnmmmnm&aamm:
ano sae Dian

2Mwmm- -musmwnramn-

3. Cernhcate of accupancy

4 mwunummm APPRCADIS 10 lower INCOME housing:

5. Oft-wract improvement iees.

I addAon, 1he ADDNCADIS ADONOVING AgenCy shall wave Of-ract Improvermnent fees for every Unit GeepnMed a8
137200 INCOMS NOUSNG i the R-8 JoMNg Oistnct.
1111, Common Open Space Requinmants

A A menemum of twenty {20) percent of the land ares of any deveicpment OtRar than singie of two-(amily housing snd
which may inCluoe snvironmentally msincted land. ahall be GesINaIed 10! CONBENVEDON, DPEN SHACSE. fICIEaNON
NG/ OF Other COMMON ODEN SPACS.

B. Al property owners and enants shall have the nphi 10 UBe (e COMMON ODEN SHACS.

C. Common opan 3DECH May be Oseded 10 the T [ by the g BOOY. o 10 an coen ¥Pece
TIPANLIANON OF (B, ©F 10 & PIVEIS NON-Profi OIpH 9e0 with the of fof e
remcents of the Oevelopment.

6. All COMMON OPBN S08CE TREced 10 89 ODNN IDACE OIDAMZINON, TS, OF PAVAS CIOEMZAUON, Shall be Owned and

maniened st prowded tof I N.J.S.A 40:35043.
1112, Engineenng and Conatruchion Design
A. Deainage
1. Wnere maans of g surtace runofl, such as swaies. 5 leasiDie and sdequare such

NON-EINUCLUNS] MEINs Shall De consiered.

2. The sysiam shall De a0equale 10 Carry Off the SIonm water And Narsl ranage waler which ONOMales ROt only
wiien e 0t O raCt DOUNGANNS DUt IS0 That WNiCh ONINEIES DIYONG The IOt Of ITACT DONGATAS a1 the bme of
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FARRELL, CURTIS, CARLIN & DAvViDSON
ATTORNEYS AT LAW
43 MAPLE AVENUE
P.O. BOX 145

EDWATD J. FARRELL MORRISTOWN, N.J. 07960 OF COUMSEL
CLINTON J.CURTIE (200 267-8130 ) PRANK J. VALGENT, JRe
JOHN J, CARLIN, IR,
JAMES E. DAVIDSON }
DONALD J, MAIZYS *
LoUIS R RAGO 177 NEWKIRR STREET
JERSEY CITY, N.J. 07308
LISA J, POLLAK (201) 798-4227
HOWARD P, SRAW
CYNTHIA H. REINNARD
HARTIN O. CROMIN

(=) N == NE=)

November 23, 1984

Honorable Eugene D. Serpentelli
Judge of the Superior Court
Court House

CN 2191

Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township

Dear Judge Serpentelli:

On November 12, Bernards Township adopted an amendment to
its land use ordinance pursuant to Mt. Laurel II. A copy of the
ordinance is enclosed herein. The ordinance requires Mt. Laurel
housing in two separate areas of Bernards Township. The first
area (R-8: PRD-4) is owned by the plaintiff in this suit - Hills
Development Corporation. The ordinance provides (§1104.2) for
5.5 units per acre up to a maximum of 2750 dwelling units in the
zone. (The zone is approximately 500 acres). Section 1110(a)
provides for a mandatory set-aside, in that 20% of all dwelling
units shall be affordable for lower income housing. The
ordinance also provides for similar densities in another area in
the township (R-5; PRD-2) as also set forth in §1104.2., In that
area there is also a 20% mandatory set-~aside except that the
set-aside is modified to 15% moderate income housing in
developments that have already received conceptual approval and
12% moderate income housing in developments where the sales
price of any housing unit in the development will not exceed
$100,000 per unit.

Pursuant to these provisions more than 900 new Mt. Laurel
housing (low and moderate) will be constructed. In addition,
Mt. Laurel housing is provided which arises out of the
redevelopment of current substandard housing together with
rehabilitations and apartments in existing housing. This should
result in more than 1050 Mt. Laurel housing units being
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supplied. There currently exists senior citizens Section B8
housing which was constructed in the late 1270°'s which provides
more than 200 units of low and moderate income bousing.

There is, of course, not a clear agreement as to Bernards
Township’s fair share number. The amended Master Plan of
Bernards Township indicates that the fair share is within tne
range of 1000 to 1200 unite. Plaintiff's expert in the above
case indicates that he feels that Bernards Township is in the
1300 unit range, whereas the township‘'s expert indicates that he
feels the number is in the 1200 unit range. {(These opinions
both give credit for the existing senior citizem housing). Botn
experts have used the so-called "consensus methodology” which is

- set forth in the Lerman report and is discussed in your decision

in the Warren Township case.

We feel that the ordinance provides for Bernards Township's
fair share of low and moderate income housing pursuant to Mt.
Laurel II. The result of the ordinance will be to provide for
sore than 1050 units; 900 of which will be newly constructed by
developers. We also feel that these units will, in fact, pe
built., Hills Development, as you know, has already built iow
and moderates income housing in Bedminster and is probably
congidered the most qualified developer {for that purpose) in
Hew Jsrsey. Additional factors which we think are valid for
your consideration are:

1. One developer in the township has coamitted to building
approxipately 730 other units at moderate price (not however
gualified for low and moderate status) which will be affordable
for another economic level.

2. Under Mt. Laurel I, Bernards Township rezoned for 600
units of least cost housing (initially, prior to the Madison
Township Opinion, these were to be strict Section 8 housing or
the equivalent). Vhile this attempt did provide substantial
housing which was affordable to various income groups we
recognize that it 4id not result in additional low and moderate
incore housing. Notwithatanding this, we believe Bernards
Township should receive some recognition for naving employed a
somewhat unique system (at that time) of providing housing at
that level.

For all the reasons set forth above, it is our contention
tnat the zoning amendment complies with Mt. Laurel and should Le
acceptable to the court. It is my understanding that the
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density provided for the Hills proparty and the 20% nandatory
set-aside are acceptable to Hills. There are, however, soue
issues still open regarding Hills most of which relate to design
requirements, off-tract improvements, and other similar matters
which must be negotiated before the current litigation can be
finally settled. It is our feeling that all the issues
outstanding can be finally settled by the parties themselves.

We are, however, concerned that the status of our #ut.
Laurel compliance efforts should not be disturbed while we are
settling these issues and therefore respectfully request a stay
of this matter and a stay of any action, or intervention in the
current action, being brought by persons seeking a builders
remedy.

I am, therefore, snclosing a copy of a form of Order for
your consideration. I am distributing the Order to the other
attorneys for their consent.

If you think it would be helpful to discuss the matter, we
would be nappy to meet with you at your convenience.

Respectfully yours

FARRELL, CURTIS, CARLII & DAVIDSON

By:
James E. bavidson

JED/sim
EﬁClJ
cc: YHenry A. Hill, Esqg.
Arthur H. Garvin, III, Es3.
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EXHIBIT E

FARRELL, CURTIS, CARLIN & DAVIDSON

43 Maple Avenue

Morristown, New Jersey 07960

(201) 267-8130

Attorneys for Defenlznts, The Township of Bernards, et &l.

SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION

SOMERSET/OCEAN COUNTY

: (Mt. Laurel II)

”

THE EILLS DEVELOPMENT COMPANY,

Plaintiff,

vs.
) : Docket No. L-03003%-84 P.W.
TEE TOWNSHIP OF BERNARDS, et al.,:
: Civil Action
Defendants. . : ORDER STAYING ACTION AND
PRECLUDING BUILDERS' REMEDIES
FOR 20 DrYS

..

This matter having been opened to the Court jeintly by
Farrell, Curtis, Carlin & Davidson, Attcrnevs for Defendants,
The Township.of Bernarés, The Township Coﬁmi:tee cf the Township
of Bernards, and the Sewerage Authority of the Township ¢2f
Bernards, Kerby, Cooper, Schaul & Garvin, Attorneys Zor The
Planning Boaré of the Township c2 Berha:és, and Brener, Wallack
& Hill, Attorneys for Plaintiff, The Hills Development Company
and the Court having been informed that the Defendant, Township

of Bernards has amended its land use ordinance to provide for
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more than 1000 units of low and moderate income housing pursuant

to Mount Laurel I1; and the Court having been further informed

that the parties are in settlement negotiations with regard to
some aspects of the aforesaid apendment and other issues;' and
the Court being satisfied that such voluntary settlements of

Mount Laurel II cases may be in the public interest;

It is on this /?ﬂ day of Zc‘?:a’ﬁ.dé’f: , 1984;

1. Ordered that this matter including all discovery and
motions, is stayed by a period of 90 days:

2. Ordered that pending this stay period, during wﬁich the
parties will have an opportunity to complete the settlement of

this matter in compliance with Mount laurel II, any person who

shall commence an action, or who shall apply to intervene in
this action, against any or all of the Defendants upon Mount
Laurel I] grounds shzll not be permitted to seek or have a
builder's remedy in such action:

3. Ordered that George M. Raymond, 555 White Plains Road,
Tarzrytown, New York 10591-5179 be zppointed as the Court
appointed expert to review the Amended Land Use Orcinance ané to

D d

report to the Court as %0 its compliance with Mt. lLaurel II, and

to assist the Cour:t and the partiies in resclving zny outstanding
issues where reguested.
4. Ordered that the parties may apply to this Court for an

extension of the stay herein ordered if further time is needed

_, a

Eugene D. Se:pe?}élli, J.s.C.

7

£0 work out this settlement.
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This Order is consented to both in form and substance.
. . Ve

-

Vs bt
. : N
- I3 - : / o % / y
, ,
L_ S Sl -/ n__/,”_ e
B / z =t d .,

;

Hepry A. Hill, Esg. -

Brener, Wallack & Hill
Ajtorneys for Plaintiff

The Hills Development Company

~semes E. Davidson, Esqg.

Farrell, Curtis, Carlin & Davidson
Attorney for Defendants,

The Township of Bernards, et al.

Arthur
Kerdby, Qobpe

Attorney for
Planning Boar
of Bernards

Schaul & Garvin
fendant
cf the Township




EXHIBIT F



S i A % ke oa Ad kb s wob o 1o ok doonn B g e o

P

RN

BERNARDS TOWNSHIP
Y
" ORDINANCE ¢ 764

AN ORDINANCE OF THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS BEING AN
INTERIM ORDINANCE AMENDING THE LOW AND
MODERATE INCOME HOUSING PROVISIONS AND
THE ZONING MAP OF THE LAND USE ORDINANCE
OF THE TOWNSHIP OF BERNARDS.

BE If ORbAINED by the Township Committee of the Township of
Bernards in the County of;Somerset and State of New Jeisey thaﬁ:

WHEAEAS, Ordinance %704 of the Township of Bernards amended
the Land Development Ordinance of the Townéhip of Bernards by,
among other things, adding to said Ordinance a new Article 1100;
and .

WHEREAS, Ordinance #704 was enacted in order to,fgrther
ensure the actual construction and availability of a fair share

of low and moderate income housing in Township of Bernards: and

WHEREAS, Ordinance #704 was enacted pursuant to

interpretations of Mount Laurel II [So. Burlington Ctvy.

N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1583)3 pPrior to the

LBy

adoption of the Fair Housing Act (L. 1985, cﬂ---): and
WHEREAS, jurisdiction over Bernards' Township's compliance

with its "fair share” obligation has been transferred to the

Affordable Housing Council: and



WHEREAS, the k.. ordable Housing Council is in the process
of considering the adoption of regulations and c:iteria to
govern the construction and availability of low and moderate
income housing throughout the State and such regulations will
include, among other things, the determination of regions, the
determination of prospective need, the determination of methods
of calculating fair share of low and moderate income housing in
municipalities throughout the State and other significant issues
and criteria; and |

WHEREAS, the Fair Housing Act requires that such
regulations and criteria be adopted prior to August 1, 1986; and

WHEREAS, the Fair Housing Act reguires participating
municipalities to adopt‘a housing element to their master plaqé
within five (5) months of the adoption of the aforesaid
regulations:and criteria; and '

WHEREAS, the aforesaid regulatory criteria relating to the
housing element, calchlations of fair share, regulations, and
other matters are unknown at this time; and

WHEREAS, wme—mwise—== Ordinance $#704 was adopted pursuant.
to criteria and based upon assumptions no longer iﬁ effect and
not in accordance with the Pair Housing Act; and

WHIRZAS, it is found to be inrthe best interests of the
Township of Bernards to amend its Land Development Ordinance so
as to reflect this change in circumstances and so as to assure

) . . » - . . - - &
that development during this interim period prior to adoption o<



the Council’'s regr tion and criteria will n¢ zonflict with the
regulations and criteria of the Affordable Housing Counéil and
the housing element of the Master Plan of the Township of
Bernards, when adopted.

NOW, THEREFORE, BE IT ORDAINED that the Land Development
Ordinance of the Township of Bernards be amended as follows:

(1) section 1104, "Minimum Tract Size and Gross Density",
is deleted in its entirety and replaced with the following:

Section 1104. Minimum Tract Size and Gross Density ‘

1. Minimum Tract Size. The minimum tract size

for other than single or two=family-development in
either zone shall MWcres. J/R 2o Aerzs

2. The maximum number of dwelling units shall be
as follows:

R-5; PRD-2: 5.5 dwelling units/acre on lands
defined as drylands in Article 200 and 1.0 dwelling
unit/acre on lands defined as lowlands in Article 200,
which is transferable pursuant to this Ordinance and
subject to a maximum of 6.5 dwelling units/acre of dry
land.

R-8; PRD-4: 3.0 dwelling units/acre up to a
maximum of 1500 dwelling units in the zone.

(2) Section 1110, “Lower Income Housing Requirements™,
Paragraph A, is deleted in its entirety and replaced with the
following:

1110. Lower Income Housing Reguirements

B. Number of Lower Income Dwelling Units Reguirecd.

I, AlT developments on contiguous parcels-of landf-\\\
totalling thirty (30) - - acres or more as of lMarch 6, 1986
in the R-S_- .-~  zone shall be developed in accordance with
the PRD requirements and shall be required to provide twenty



(20) percent of aii dwelling units to be afforcabie for lower income
householids except as provided below. :

a. A minimum of |5 percent moderate income housing only
shall be required in developments which have received conceptual
approval prior to July 1, 1984 and which have not received
preliminary or final approval,

b. A minimum of 12 percent moderate income housing only
shall be required in developments where the maximum sales price
of any housing unit will not exceed $100,000 per unit (in 1983
dollars).

’E.‘ All developments on contiguous parcels_?\ land totalling

~“thirty (30)_~acres or more as of March 6, 1986__-~in the R-8 zone
shall be devéToped in accordance with~the-PRD requirements and shall
be required to provide fifteen (15) percent of all dwelling units to be
affordable for lower income households.

As used in this Section A, a parcel is considered contiguous

even though it is traversed by one or more roadways so long as the
land on both sides of the roadway is in common ownership. Lands
acquired after 10/2/84 may not be combined to form a new contiguous
parcel and may not be added to or considered a part of a contiguous
parcel which existed on or before that date.

/B itre ,

(3) Section L&, 'Lower Income Housing Requirements'' subparagraph |

of Paragraph F is deleted in its entirety and replaced with the following:
F. Phasing of Lower Income Housing

1. Llower income housing shall be phased in accordance with

the following schedule:

Percentage of Percentage of
building permits for certificates of occupancy
market housing for Tower income units
up to 24% 0
25 to 493 255
50 to 74% 1003
75% -

(4) This Ordinance shall take effect immediately upon final passace ‘
and publication in accordance with law. This is an interim Ordinance
adopted pursuant to N.J.S.A. 40:550-90 and the provisions of this Ordinance
shall exﬁire one (1) year from i:zs effective date unless repealed or

medified pricr to that time.



EXHIBIT G



HARVEY S. MOSKOWITZ P.P_P.A.

c iy P 9 & Deveispment (onusttont
TO: Township of Bernards Planning Board
RE: Ordinance Changes (Hills settlement)

DATE:  May 21, 1985

As part of the Hills settlement, a2 number of changes
have been reguested by Hills with respect to Ordinance No. 704,
which was adopted as part of the Township's Mt. Laurel compliance
package. Peter Messina‘ and I talked with\ Ken Mizerny, BHills
designer, and reviewed each of the changes they reguested. Most
of the changes were not acceptable to us, and Hills backed off or
modified their request. For example, they wanted to reduce the
front yard setback on all housing types to 20 feet. We indicated
that 25 feet would be the minimum except for patio homes.

The changes and the reasons for the change are noted

below.

A. Section 1106. Schedule of Area, Bulk anéd Vard Reguirements

(Existing)
; ; ! e
s — T ek
| Minimuo | [ Minimum Yerge | Maximum |
| Lot Area| Hinimum | | Side | { Building| Maximum
Fermitted Uses | (sc.ft.)! Lot Width | Front | one/both! Reer | Coverspe |  Height
. | | 5 i | i
Dwelling, One-Familv | £000 | spr | 260 | jorppse| 20! opy - 0 3%
i i | | | i i
T ownhouses B2 T TS I - LI R 77 S A R - S A -
Dwelling, Two-family | | | | { | |
(horizontally | €000 | s0r | 25 | 10v/15"| 25'| &% | 35
separsted) { { | ! ] | |
Dwelling, Two-Family | | | | | | |
(vertically | 3,000/ | 30+ | 25* { on0* | 25| ez | 35
seperated) | _unit | | ] I | |
I l o 6 I l |
Dwelling. Multi-Familv!| N/& { ownze b Nz ] ow/e I w/al  35% 1 350
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Schedule of Area, Bulk end Yerd Requirements

(P roposed)
| Minimum | L Minimom Yards | exims |
| Lot Area| Minimum | Side | | lwpervioud Haximum
Permitted Uses | (sq.ft.)] Lot Width| Front] one/both | Rear| Covermge!| Height
' | | | | | | !
Dwelling, One-Femily | 5,000 [ sor | 25* | 10'/15° | 2s°1 ¢ox [ 3%
[ | I I | | N
T ownhouses I ONa b 3sr | 25t | N/m | 200} yx ] 35
Dwelling, Two-Family | | | | | !
(horizontally | ;000 | 60 | 25 | 10'/1S | 25¢ s | 35
sepersted ) { | [ { 1 |
Dwelling, Two-Femily | | | | |
(vertically | 3,000/ 30 25' | 0/10° | 25 sox | 35
separated) | unit [ | | |
l |- -
Dwelling, Multi-Femilv| N/A N/R N/A | N/A nal 35 | 350
| | l I , ! |
Dwelling, Patic Home | 4,000 .- 40 | 20°%] D er 12'/22°{20°8! 0% | 35

8. wsasured perpendicular to the right-ofeway.

The proposed schedule includes a new housing type, patio
or zero lot line. It's a single-~family unit attached to another
single~-family unit on one side and at least z 24-foot separation
on the other side. 1In addition, the lot lines and building are
not perpendicular to the right-of-way. We have sketches on the
sayout, ané it is an exciting and viable concepct.

‘The other change recommended by Eills is to change
"maximum building coverage" to “"maximum impervious coverage."
This makes sense because it more accuratelv reflects coverage,
runoff and cpen space. Since impervious surface includes cdrive-
ways, sidewalks, etc., the érevious figures for builéing coverage

have been adjusted upward.
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B. Section 1107. Distance Between Buildinags

The existing regulations are:

Window wall to window wall:

Front to front 75 feet
Rear to rear 50 "
End to end 30 *

Mizerny suggested two additional dimensional categories

as follows:

Window wall to window wall:

Long side to long side 75 feet
Front to rear 50 "
Pront to end 45 *
Rear to rear 50 "
Rear to end 40 *
Enéd to end : 30 "

We concur in the addition.

C. Section 1109. Minimum Floor Rrea for Efficiencv Units

(new category) Efficiency dwelling units: 400 sg. ft.
-«

D. Section 1111. Common Open Space Reguirements

The current paragraph reads as follows:

A minimum of twenty (20) percent of the land area of
any development other than single or twe-family housing
ané which may include environmentzlly restricted lang,
shall be designated for conservation, open space,
recreation and/or other common open space.

The change we recommended after discussion with Mizerny

is as follows:

A minimum area egqual to twenty (20) percent of the land
area cf any development other. than single- and twe-
family or patio homes and which may include’
environmentally restricted land, shall be designated
for conservation, open space, recreation and/or other
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common open space. Such open space shall be reasonably
related to the dwelling it is designated to serve.
We believe the change alldws slightly more flexibility

while still preserving the intent of the original section.

E. Add the following definition:

Patio Home - a single-family detached dwelling unit
with one side of the building located on the side lot
line. Side lot lines need not be perpendicular to the
street or street right-of-way. ' )

F. ©Section 405C.6. Commercial Development

l. Delete subparagraphs "£," "3," and "k." These
paragraphs now read as follows:

f. The maximum development shall be limited to 30,000
square feet of gross leasable floor area for the
first 600 dwelling units of the PRD-4 and 1,000
sguare feet of gross leasable floor area for each
additional 20 dGwelling units of the PRD-4
thereafter, providing that the Board shall £find
that the intent of the proposed commercizl uses,
singularly and in combination, serve a 1local and
not a regional market.

j. The maximum gross leasable floor area of any single
building shall be 5,000 scuare feet except that one
building may have a gross leasable floor area egqual
to 60% of the totzl allowable ¢ross floor erez Zfor
the commercizl development portion c¢f the tract.

k. Certificates of Occupancy shall 'be issued for
commercial development as follows:

1) When Certificates of Occupancy have been issued
for 500 dwelling units within the <tract or
within 1,000 fee:t of the <ract (or municipal)
boundary, Certificate(s) of Occupancy shall be
issued for a maximum of 75% of the greoss floor
area.

2) When Certificates of Occupancy have been issued
for dwelling units within the tract or within
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1,000 feet of the tract (or municipal)
boundary, Certificate(s) of Occupancy shall be
issued for 100% of the gross floor area.

Subparagraphs "f" and "k" would be part of " the

settlement agreement. We had recommendéd paragraph "j" Dbe

deleted earlier. (We should have included "k" as well.) Sub-

paragraph "j" restricts all but one commercial building to 5,000

square feet. There doesn't appear to be any planning rationale

for this reguirement.

2. Paragraph "i" of Section 405C.6 reads as follows:

No building shall be located within 50 feet of any line
establishing the Commercial Development Area or . any
street right-of-way line. No parking area or internal
roadway shall be located within 50 feet of any line
establishing the Commercial Development Area or within
25 feet of any street right-of-way line.

Eills recommended, and Peter and I agree, that the

minimum setback distance be changed from 50' and 25' to 25' and

10,

respectively, as reflected in this revised paragraph:-

No building shall be lccated within 50 feet of any line
establishing the Commercial Development Area or any
street right-cf-wzv line. Ne parking area on an
internal roadway shall be located within 25 feet cIf any
line establishing <he Commercial Development &Area orI
within 10 feet of any street right-oci-way line.

The reason Zfor +he chancge is that parking areas are

reguired to be further away from commercial areas than housing.

This doesn't make sense. They can serve as buffers with proper

landscaping, etc.
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G. Section 604. Development Standards (Cluster)

Mizerny suggested that we delete 604C, maximum floor
area, which is set at 20 times 'lot width plus 10 percent for two-

story houses.

See separate memo dated 5/21/85 on this matter.

H. Section 607G. Curbs
The following sentence should be added to the first

paragraph:

Mountable curbs shall be permitted £for high density
single-family detached, two-family, patio homes and
townhouses within the R-5 and R-8 zones.

We allow this now in these zones.

I. Section €10A.1 Parking Space Size

Change to 9' X 18°'.

We have recommended this change before.
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BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08 540
(609) 924-0808

Attorneys for Plaintiff

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

SOMERSET COUNTY/
OCEAN COUNTY

{(Mt. Laurel 1)

Plaintif{,
THE HILLS DEVELOPMENT COMPANY,
vs.

Defendants, _ Docket No. L-030039-84
THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a Municipal
Corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS,
THE PLANNING BOARD OF THE
TOWNSHIP OF BERNARDS and the
SEWERAGE AUTHORITY OF THE
TOWNSHIP OF BERNARDS.

CIVIL ACTION

ORDER

86 56 00 26 R %0 es & Se ss S S0 e Be se 08 e

This matter having been opened to the Court by The Hills Dex)elopment
Company, Henry A. Hill, Esquire appearing, and in the presence of the Township of
Bernards Planning Board, Arthur H. Garvin III, Esquire appearing, and the Township of
Bernards and the Township of Bernards Sewerage Authority, James E Cavidson,
Esquire appearing, and the Court having reviewed the papei's and memoranda
submitted, and good cause having been shown:

IT IS on this day of , 1985, ORDERED THAT:

The following Stipulation is hereby accepted by all parties hereto and the

Court:



STIPULATION OF SETTLEMENT

1. Parties To This Settlement.

This is an agreement which has been reviewed and accepted by this Court
and may be enforced by motion brought pursuant 5 Rule 1:10-5 for enforcement of
litigant's rights. This Agreement is between the following parties:-

1.  The Hills Development Company, which is a joint venture génera.l
partnership organized under the laws of the State of New Jersey. As used in this
Stipulation, The Hills Development Company (hereinafter "Hills") also refers to any
successors orras.signs of The Hills Development Company.

2. The Towﬁship of Bernards in the County of Somerset, State of New
Jersey which includes, but is not limited to, the following entiﬁes and officials:

a. The governing body of the Township of Bernards;

b.  The Planning Board of the Township of Bernards;

c.  The Sewerage Authority of the Township of Bernards;

d. The Mayor, elected officials, and the Administrator of the
Township of Bernards;

e. All professional employees of the Township of Bernards,
including but not limited to, the Construction Code Official,
the Township Engineer, the Township Planning Consultant, the
Township Attorney, and any other individuals providing
consultative services to the Township with reference to the
land development process. Hereinafter, all entities or
individuals associated with the Township of Berﬁards shall be
referred to as "Township".

1. Recitations.

WHEREAS, Hills owns approximately 1,046 contiguous acres of land, of



which approximately 501 acres are located within the Raritan Watershed and
approximately 545 acres are located in the Passaic Watershed, all in Bernards
Township, Somerset Courity, New Jersey. In addition, Hills owns other land, also in
Bernards Township, also in the Raritan Watershed, but not contiguous to these
aforementioned other properties ; and

WHEREAS, Hills filed suit against the Township of Bernards, et al. on May
8, 1984 (Docket L-030039-84), alleging, inter alia, that the Bernards Township Land
Development Ordinance was not in conformance with the constitutional requirements

set forth in Southern Burlington County NAACP v, Township of Mount Laurel, 92

N.J. 158 (1983), hereinafter, Mount Laure! II; and that the Bernards Township Land

Development Ordinances precluded the possibility of having reasonable opportunities
for lower income households to acquire housing; and
WHEREAS, the Township's Fair Share of housing for persons of lower

income has been determined to be units; and

WHEREAS, the Township has, as of November 12, l§84, adopted» a new
Ordinance (Ordinance 704) which substantially modifies its existing Land Use
Ordinances and provides substantially enhanced opportunities for the development of
housing for lower income hbuseholds; and

WHEREAS, this Court has appointed George M. Raymond, AICP, as
Special Master to review the Towﬁship‘s Ordinance and to assist the parties to
negotiate a settlement of all remaining issues in this case; and

WHEREAS, the parties have been meeting regularly, and v}orking with
great diligence to resolve all remaining issues in this case; and

WHEREAS, the Township and Hills have agreed on all remaining issues and
wish to amicably settle this case; and

WHEREAS, The Township is willing to assist in the provision of sewage

service which will be needed if housing and ancillary services are to be constructed in



conformance with public health and safety regulations; and

WHEREAS, The Bernards Township Sewerage Authority, which has
jurisdiction over a portion of Hills' property, has no plans to directly service that
portion of Hills' property which lies within the Passaic Basin; and

WHEREAS, The Envir~-nmental Disposal Corp., hereinafter referred to as‘
"EDC", a franchised public utility, licensed by the New Jersey Board of Public
Utilities, presently is authorized to service and has agreed to service other portions
of Hills' property, including that portion of the Hills property which is in the Raritan
Basin of Bernards Township; and

WHEREAS, EDC, while not a party to this lawsuit, is willing to assist in
the social and economic development of this area, and has agreed to apply to all
pertinent regulatory authorities for permission to expand its plant and facilities to
provide additional capacity to serve housing and associated facilities to bé
constructed as part of Mount Laurel litigation; and \

WHEREAS, EDC has been ordered, as a result of recently concluded
litigation involving the Township of Bedminster, to provide additional sewage
treatment opporiunities, when capacity is increased, to builders seeking to provide
lower income housing and the associated market housing/commercial development
necessary to fund such lower income housing; and

WHEREAS, Hills will seek to enter into an agreement with EDC to
provide additional capacity to serve residential units and associated ancillary
facilities to be constructed as a result of Mount Laurel litigation; and » |

WHEREAS, The Township will agree to exténd the franchise of EDC to
serve additional properties owned by the Hills as part of a comprehensive settiement
of all issues currently in litigation between itself and Hills, including the settlement
of Mount Laure] litigation; and

WHEREAS, the Special Master appointed by the Court, George Raymond,

L



has found that the Township's Land Development Ordinance, if amended as provided
herein and if the other terms and conditions of this settlement are met, would be in
compliance with the requirements of Mount Laure] II; and

WHEREAS, the settiement of all issues between Hills and Bernards
Township would provide an acceptable means of solving several issues which have
been in contention between the parties; and

WHEREAS, such settlements are in the public interest and encouraged by
this Court; and

WHEREAS, the parties agree to the terms and conditions of the
Stipulation as set forth below, and the Special Master has reviewed and recommended .
to this Court the acceptancé of the Township Ordinance and other revisions to its
land development policies and has found them satisfactory in terms of compliance

with Mount Laurel Il.

Hl. Matters Resolved By Agreement.

l.  That portion of Hills' property located within the Raritan
Watershed, stipulated to consist of approximately 501 acres, has been zoned as R-3
with a PRD-4 option; upon which the parties agree that a total of 2,7 50 dwelling units
can be built within said portion of the property . Hills will build 20% of the total
number of units to be constructed on said portion of the property as housing
affordable to lower income househoids, pursuant to Mt. Laurel II. Such housing for
lower income households ( "lower income" includes both "low" income and "moderate”

income housing, as those terms are defined in Southern Burlington County NAACP v.

Township of Mount Laurel, 92 N.J. 158 (1983) at n. &, p 221) shall be constructed in

accord with a housing plan, referenced below; provided, however, that not more than
0% of such housing shall be constructed for low income households.
2.  Hills hereby stipulates that it will not seek to obtain any additional

density nor seek the right to construct additional units on the aforementioned



approximately 50! acres within the Raritan Basin because of its current ownership of
lands with‘ similar zoning also located in the Raritan Basin. Hills hereby agrees to
limit its Raritan Basin development to 2;750 units except as provided for below and
will forego development on other properties that ifc currently owns in the Raritan
Basin.

3. Hills Development agrees that it will provide additional lower income
units, after 1990, if such units are required in order to assist the Township to meet its
lower income obligations; provided, however, that The Hills Development Company
shall also receive Township permission to build additional market units in the same
ratio as provided for in Paragraph I, supra.

4. The Township, including the Township Planning Board, stipulates
that Hills shall be entitled to construct 2,7 50 dwelling units within the Raritan Basin;
provided that 20% of said units are marketed so as to be affordable to households of
lower income; and further provided that site' plan and subdivision standards as set
forth in the Township Ordinance and as modified by this Stipulation are observed. In
the event that>additidnal lower incom;e housing units are needed by the Township
after 1990, Hills and the Township shall review landholdings of Hills and allow for the
construction of additional market and non-market units.

5.  Hills also owns approximately 545 acres within the Passaic Basin, on
which, as a result of prior litigation, prior Planning Board action and the current
Township Ordinance, it has the right to develop 273 single family detached homes.
Hills shall not be entitled to develop this property at any density higher than that set
forth in the previous Court Order signed by the Hon. B. Thomas Leahy on March 13,

1980, in the matter entitled = Allan-Deane Corporation v. Township of Bernards,

Docket No. L-25645-75 P.W., (which is set forth herein as Appendix A) and the
aforementioned Ordinance. This right to develop 273 single-family homes in the

Passaic Basin, as set forth in that Order, and as reflected in the Bernards Land



Development Ordinance is specifically incorporated herein.

6.  The Township agrees that it will permit a central sewage collection

and disposal system to be operated by EDC to serve the Passaic Basin portion of Hills'

properties upon the following terms and conditions:

a.

bl

C.

A total of 273 residential units are permitted to be built
within the Passaic Basin portion of Hills' property. )

These 273 units will be so designed and constructed so as to
generate no more than 110,000 gallons per day (gpd) of
sewage, based on current industry design standards.

A school building may be erected on property owned by Hills
on a site chosen by mutual agreement between Hills and the
Township, said site not to exceed fifteen (15 acres. A
decision on the actual location and size of any school site must
be made by the Township, and sufficient funds appropropriated
to construct such a facility, before July 1, 1990. If no decision
is made by that date, The Hills shall be under no obligation to
provide any such site.

The property shall be reserved for use as a public educational
facility and ownership and usze of such property shall
automatically revert to Hills if the facility is ever used for
any other purpose other than public education.

Subject to mutual agreement, and subsequent payment of
sewage treatment fees reflected in tariffs filed with the New
Jersey Board of Public Utilities, as adjusted from time to
time, the school facility may be connected to the central
sewage collection and treatment system described above.

Capacity for the schoo!l will be made available if and when the .

-7-



e.

EDC plant is expanded, as contemplated and described below.
The central sewage collection and disposal system shall be
provided by agreement with the Environmental Disposal
Corporation, a franchised public utility. The Township agrees
to authorize the extension of Environmental Disposal
Corporation's franchise to include Hills' properties in the
Passaic Basin. '

Commercial uses, designed to serve the needs of the residents
of the Township, with such uses not to exceed 150,000 square
feet in size, may also be tied into the central sewer service to
be provided by EDC. These commercial uses shall be
constructed so that they shall not generate more than 25,000
gpd of séwage, based on industry design standard§. The
aggregate of all facilities to be constructed on property owned
by Hills within the Passaic Basin to be served by the EDC will
be designed so as not to generate a total of more than 150,006
gpd of sewage, based on industry design standards.

The Township shall pass a resolution expanding the franchise
of EDC to include those properties currently owned by Hills in
the Passaic Basin and providing that jurisdiction of Bernards
Township Sewerage Authority will be withdrawn for the Hills
Passaic Basin property ac indicated above. Bernards Township
Sewerage Authority agrees to serve, if necessary, as co-
permittee of the EDC's service in Berr;ards Township, if such
action is necessary to meet NJDEP requirements. Such a

franchise expansion resolution is set forth herein as Appendix



The Bernards Township Sewerage Authority will cooperate
with EDC by reviewing designs for pumps, force mains,
collectors, and other structures designed to serve the
structures, dwellings, and facilities referenced above. It is
specifically stipulated that physical facilities desighed to
service Hills properties in the Passaic Basin portion of t;1e

Township will be sized and located in such a manner as to

. preclude expansion of the system in the Passaic Basin beyond

that necessary to serve the properties referenced above. Hills
agrees’ that it will provide reasonable funds to the Township
for an engineering review fee, provided, however, that such
sums shall not exceed Ten Thousand ($10,000) dollars. The
terms and conditions of such resolutions are set forth in
Appendix B attached hereto and made a part hereof, as if set

forth at length herein.

7. The Township stipulates that upon notification by Hills that all

agreements with EDC have been executed, and that EDC has commenced

construction of appropriate sewerage works to serve the Passaic Basin, the Township

will enter into an agreement with Hills and with EDC as follows:

a. EDC will construct, on a site satisfactory to the township, sewage

conveyance pipes and a central holding tank to hold effluent from houses

constructed during the period during which the permanent connections

with the EDC plant are being built;

t. The grant of the franchise to EDC to serve the Hills property in the

Passaic Basin notwithstanding, the Bernards Township Sewerage Authority

will have jurisdiction over the holding tank and sewage conveyances

during such temporary holding period, and will enter into a sewage

-9-



management agreement with EDC;
c. Hills, upon submission to the Township of satisfactory evidence that it
has met all relevant subdivsion, site plan and constrﬁction code
requirements, shall, after execution of the sewage management
agreement with the Bernards Township Sewerage Authority, be authorized
to obtain building permits ( and subsequently, certificates of occupancy)
for houses and other facilities within the Passaic Basin;

d. Such use of a holding tank and sewage management program will be

discontinued upon the completion of all construction, inspections and

acceptance of tfwe expansion of the EDC facilities required to service the

Passaié Basin properties.

8.  The Township stipulates that it shall support the proposed expansion
of the EDC plant, located in Bedminster Township, New Jersey, from its present
850,000 gallons per day capacity to 1.75 million gallons per day capacity. Such an
application is currently pending before the New Jersey Department of Environmental
Protection. The expansion is necessary to provide sewage service for hoﬁsing units to

be built as a result of Mount Laurel II settlements in Bernards Township and

Bedminster Township, including the facilities proposed to be constructed in the
Passaic Basin.

The Township shall take all reasonably necessary actions to support
modifications of plans or requirements established by the New Jersey Department of
Environmental Protection, th? United States Environmental Protection Agency, or
the County of Somerset. Such resolutions necessary to support these expansion plans
are set forth in Appendices__ and __, incorporated herein and made a part hereof
as if set forth at length herein.

» 9. Under the prior Court Order and by current Township Ordinance, Hills

has the right to construct up to 50,000 square feet of commercial space, which may

-10-



include professional office space, within its Bernards Township property holdings.
The Township herein stipulates that Hills can build from 75,000 to 200,000 square
feet of of net leasable commercial space, subject to the Planning Board's finding that
such commercial space is desirable and receives Planning Board approval as to
location and site design.

10. The Township's off-site improvement ordinance is inapplicable to
Hills. Hills stipulates that it will provide up to $3.24 million as contributions to the
Township for the construction of required off-tract improvements in the Township.

The aforementioned $3,240,000 is based on the following parameters:

a. Hills Vwill construct no more than 2,7 50 units of housing in the
Raritan Basin;

b.  Hills will construct no more than 273 units of housing in the
Passaic Basin;

C. Hillskwill construct no more than 200,000 square feet of retail
commercial or office space.

Any additional retail of commercial spacé shall be subject to additional
contributions for off-site imprévements, which shall reflect a credit given for
internalization of traffic within Hills' properties, as set forth in the Memorandum of
Understanding, dated May 28, 1985 concerning the off-tract improvements. That
Memorandum of Understanding, including the timing of the construction of off-tract
improvements, is attached hereto as Appendix D, attached hereto and made a part
hereof as if set forth at length herein.

11. Hills and the Township stipulate that modifications to existing
Ordinance standards for building coverage, sife design, and application submission
requirements shall be made. These modifications are set forth in Appendix E,
attached hereto and made a part hereof as if set forth at length herein.

12. The parties agree that the current Bernards Township 'Land

«l]l-



Development Ordinances provide substantial flexibility for the Planning Board and
Hills, and agree that this flexibility will be used in a manner which encourages timely
review, economical development, and maintenance of public health and safety
standards. If Hills feels aggrieved by the manner in which its applications are being
processed by the Township, it may appeal to the Special Master, George Raymond,
for assistance in resolving disputes between itself and the Township.

13. The parties stipulate that the applications shall be processed under a
“fast tracking process", as set forth in Apbendix F, attached hereto and rﬁade a part
hereof as if set forth at length herein.

14. The parties stipulate that fees charged for applications and
inspection of lower income housing will be waived, to the extent possible, by the
Township. Fees charged for all housing built by Hills shall not exceed the actual cost
of the inspection performed. The Township stipulates that it will observe the
requirement set forth in State law, in that use of prototype building designs will
result iﬁ reduction of fees charged.

15 Hills is currently engaged in litigation against the Township, on a
farmland assessment issue. This matter, docketed as 18-02044A-83(C), is currently
scheduled to be heard by the Honorable Lawrence L. Lasser. The parties agree that
this matter has been resolved by the entry of this Stipulation of Settlement, and that
Hills will seek a voluntary dismissal of its matter currently pending in Tax Court,
referenced above.

'6. The parties stipulate that the Concept Plan Map attached hereto as
Appendix G and made a part hereof as set forth herein will serve as a general guide
to the development within properties which it owns in the Township. Hills shall
provide engineering details, as quickly as possible, for the planned development of
Schley Mountain Road and Allan Road. The Township shall implement a timely review

and approval process of said road plans. Priority review shall be accorded to the

-12-



portion of Schley Mountain Road which begins in Bedminster Township and provides
access to Block 59, Lots 1.01 and 1.02 as shown on the Tax Maps of Bedminster
Township.

17. The parties stipulate that the Concept Plan provides an overall
vesting of the right of Hills to build in accordance with the generalized layout, with
regard to number of buildings, generalized location of roads, density ranges, and
other particulars noted on the map. This vesting lasts for a period of ten (10) years
from the date of entry of this Order. Hills shall submit detailed preliminary and final
applications for each subdivision for the Planning Board's review, as providéd by
ordinance, and modified by the timetable set forth in Appendix F. ‘

18. The parties stipulate that Hills shall draft, and the Township shall
review and approve, a plan for the construction and operation of lower income
housing to be built by Hills. The parties stipuiate that no decision has been reached,
at this time, as to whether such housing shall be for sale, rental housing, or a
combination of the two forms of ownership and use. When developed, and thereafter
reviewed and approved by the Court, this housing plan shall be made part of the
Order in this case.

19. This Consent Order shall not be affected by any State, County or
municipally imposed moratorium or phasing schedule which may become an option
due to the passage of legislation or for any other reason.

IT IS FURTHER ORDERED:

Upon entry of this Order, this litigation is dismissed, and Bernards
Township shall be entitled to a six-yeaf period of repose from further Mount Laurel
litigation. This dismissal is conditioned as follows:

a. George Raymond is retained as Special Master, with the following

continuing responsibilities:
l.  To mediate any disputes which may arise between the

Township and Hills;
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2. To monitor the construction, occupéncy, and use of the
lower income housing, so as to insure that the units are
occupied and used in accordance with the provisions
established by this Court; and

3.  To inform the Court as to any other mattcrs which the
Master deems appropriate.

Hills and the Township shall contribute equally to the

costs incurred by the Master.
b.  This Court will dismiss the case in toto when satisfactory evidence
of full completion of all portions of Hills' project are presented to

this Court.

Honorable Eugene D. Serpentelli,
JOS.CI

We consent to the form and entry of this Order.

" Henry A. Hill, Esquire
Attorney for The Hills Development
Company

James E. Davidson, Esquire
Attorney for Township of Bernards,
the Township Committee of the
Township of Bernards and the
Sewerage Authority of the Township
of Bernards

Arthur H. Garvin III, Esquire
Attorney for Bernards Township

Planning Board

-14-
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. TOWNSHIP OF BERNARDS smmz AUTHORITY (Sewerage Authority) .
The parties are entering into this memorandum of agreement

as part of the settlement of the matter of The Hills Development

Company v. The Township of Bernards, et als., Dockeit No.

1-030039-84 and it is intended that this memorandum of agreement
will be attached to the Judgment in that matter and will be part
thereof. -

d. Tﬁﬁt portion of Hills' property located within the
Raritan Watershed, stipulated to consist of approximately 501
acres, has been zoned pursuant to the Bernards Township lLand
Development Ordinance as amended by Ordinance £704 as R—B\with a
PRD-4 option. (A mapping of the Hills property is attached
hereto as Schedule A.) Pursuant to that zoning, a total of

~2,750 dwelighg units can be built within said portion of the

\
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property. Hills will build 208 of the total number of units to
. be constructed on said portion of tho~property as housing

affordable to lower income householda, pursuant to Mt. Laurel

II. Buch housing for lower income housenoclds ("lower income"
g inciudes both “low" 1nco-QTApd_'moderéte' income housing, as . .

those terms are defined in Southern Burlington County HAACP v.

- Township of Mount Lautel,féZ N.J. 158 (1983) at n. B, p,221)

jq§§i§§§§3§§gggructed;;n;pccprd';ith;aihbusingrpi;n;“E;EErpnpgq;
below. At least 50% of such housing shall be constructed for
low inéonébhouseholds. | ‘

.2, The Tounshié. including the Township Planning Boérd,
.stipﬁlateé that Hills shall be entitled to construct said 2,750 «
. dwelling units within the Raritan Basin; provided that sﬁch

development is in accordance with the 20% limitation referred to
in paragraph 1 hereof and other provisions of Bernards Township
Land Development Ordinance as amended; and, further provided
that site plan and subdivision standards as set forth in the
Bernards Township Land Development Ordinance as amended and as
modified by this agreement are observed. Such construction
sh;ll not be subject o phasing or other timing requirements
except as provided in Ordinance #764 as‘amended.

3. Hills shall not seek to obtain any additional density

nor seek the right to consﬁruct additional units on the
aforementioned épproximately 501 acres within the Raritan

Watershed or any other property within such watershed now owned

-
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by it:” Hills hereby agrees to 1111t its Reriten Bamin’
development to 2,750 units (except as provided for in peragraph
4 hereof) and will forego development on other properties that
it currently owns in the Raritan Watershed. The Properties
locatea in the Raritan Watershed include ;ﬁe followingi - |

Lot Block Owner

In the event that Hills acguires any other property in the

Rar;tan Watershed west of Somerville Road and north of

~ Interstate 78, Hills agrees to not develop such property or seek

. greater dehsity than that.currently existing under the Bernards

Township Land Development Ordinance (1 unit per 3 acres).

‘Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the
development of such property as hereinabove provided.

4. Hills Development will provide 68 additional lower
income units which shall be constructed in the Hills property
located in the Raritan Watershed. Such additional lower income

units shall be constructed prior to the completion of more than

‘ninety (90%) per cent of Hills total development (other than

these uni+s) which includes 2750 uni4s in the Raritan Basin and
273 units in the Passaic Basin. Such construction shall take

place during a period commencing 1991 and ending 19945 At least

& -
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fitty (50%) percent of such units shall be conrtructed for low
incone households.

S. That portion of the Eills property 1ocated within the
Passaic Watershed stipulated to conlist of approximately 545
i'acres has been zonea_as RrB uiaﬁ'which the parties aqree that a

total of 273 dwellzng units can be built, subject to the
provxszons of the Bernaras_ Townshin “Land ‘Development orainance.

Yol
*l . A

}Hills shall not'bo.anzztlod to"puq“lqpﬁghlsqprgper:zfin Y,

dens;ty whlch will result in more than.273‘dwglling_units;"
6. Hills hereby stipulates that if will not seek to obtain
any addltlonal density nor seek ‘the rlght to construct
. add1tzonal units on the aforementloned #pproxlmately 545 acres ,‘
. Wwithin the Passaic thershed. Hllls hereby agrees to 11m1t its
Passaic Watershed development to 273 units.

Hills agrees to provide deeds, assignments, acknowledgments
and other documents necessary to regulate and restrict the
dévalopment of such property as hereinabove provided.

7. Hills agrees to grant an easement to the Township or
i7 s assigns-whigh shall effect an area surrounding its
3avelopment for open space area. Such area shall be
‘wide and the approximate location thereof is shown on Schedule A
-attaéhed hereto. - No structure or other construction or
development shall take place on, over or under such open space

area except as permitted by the Township.
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In no even“.“however -hall nanitary sewers or, aowctadi
facilities be placed or, constructed. on, t-ovcr‘;o:___pndp_x_;guch,,open
space area without regard to i?nﬁhaf”%uéh open space is used for
road, drainage or other purpose;, | , f o

. Bil1s agreds: £o" yrwide ‘deeds T Anslgnments’’ #cknoﬂ‘.edanééii'

and other documents nccaasary to regulate and restrzct the
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developnent of such opon lpace ‘area’ as. herainabove‘ provided.,_

BT AOWNERID 0L *;larnu'd SHA TOWHRRID oL ‘Bernnrdc"ﬁenozag’e;

Authorlty agree to take whatever action is teasonably necessary

to extend the franchise of the Env;ronmental Dlsposal Corp.
(herelnafter refé;;:E‘to “"EDC") a fraﬁch;sed publlc utility,

) llcensed by the New Jersey Board of Publlc Utllltles to that .-
. portion of the Hllls property which is located in the Passa1c
Watershed and upon which the 273 units heféiﬁabove referred to
will be constructed. Such franchise will only include that area
upon which the units are to be built and will be limited to the

following properties and structures:

(a) 273 residential units;
(b) a public school building which may be erected on
prbperty now owned by Hills on a site chosen by mutual agreement

between Hills and the Township as hereinafter provided;



. Mo atruéiuxo{o;‘f;ciiit}mouﬁliaé'iﬂr; property shal® be
Permitted to cbnhect_ﬁo;thﬁdxnc.béwg:aggfsy-ten..

9. »EDC agrees to provide sewerage collection and disposal
system for the éroperties»in queagipn and to limit its franchise
[ as_herein proviAeat o

_(a)';rnéfz?3'dhi;;l§€§2¥¥l§ tofherein will be so
designed and constructed so ;;:to generate no more thar 110.000
.gallons: per:asy:{5pd)Fof sewerage Bisedion current design
standards. L ‘

(b) The pﬁblic schoollbuilding wﬂ;ch may be erected
will be allocated sewer capacity:in an aiount not to exceed
25,000 gpd. Such facility shall be connected to the EDC central
sewerage collectiog and treatment system described above. Such
capacity allocated heieunder for the school will not bé
available until the EDC plant is expanded as contemplated and
described herein. The property to be used as a school site
shall be of sufficient size to meet state standards. Hills
shall deed shch site gouthe Townéhip or as it directs. t is
expected that the proposed site shall be approximately 20
acres. The aggregate of all facilities to be constiructed on <he
property owned by Hills within the Passaic Watershel <o be
served by the EDC expanded franchise will be designed so as %o
not generate more than 135,000 gpd of sewerage based on current

design standards.



(1) The school site shall be selected within -

.vyears from the date hereof. s
(ii) 1In the event that the site shall not be

used for a school site it shall be used for permanent open

space, park, recreation or other public purpose. The property

shall not be used for residential or commercial purposes and

shall contain no structures other than those used for the

- _ aforesaid purposes:and uses accessory thereto. ...

(iii) The allocation of sewer capacity set forth

herein shall be held available for the proposed site until

. at which time such capacity is subject to

. being reallocated. In no event, however, shall such capacity be ,
used to create édditional-development.

(c) The Township of Bernards Sewerage Authority
agrees to approve and coﬁsent to EDC's service, if such action
is necessary to meet NJDEP requirements. A proposed franchise
expansion resolu<ion is set forth as Appendix .

(&) The Bernards Township Sewerage Authority will
cooperate with EDC by reviewing designs for pumps, force mains,
collectors; and other siructures designed to serve the
structures, dwellings, and facilities referenced above. It 1is
specifically stipulated that physical facilities designed to
service Hills properties in the Passaic Watershed portion of the
Township will be sized and located in such a manner as to

preclude expansion of the system in the Passaic Basin beyond



" that necessary to 'serve the properties referenced above. Hills

agrees that it will provide reasonable funds to the Townnhibh£6£;;$u

BT

" an ‘engineering review fee, provided, however, that such sums

shall not exceed Ten Thousand ($10,000) dollars.

o

(e) Hotwithstanding the above Bernards Township and” " i

AT T
PO TR ~—
k7 /T et

Bernards Township Sewerage Authority will not assume any

responsibility for..the correct design, construction or use of .

T

i:theTiconteaplated sewerage fadilities and will notlassime SEVEIHHEL

~ liability for incorrect design, construction or use of the
facilities. Hills and EDC agree to accept l{ability and hold
Bernards Town;hif'and ﬁernards Township Sewerage.hﬁﬁhoritfi; :
harmless from all actions, suits, administrative proceedings or -
otherwise which arise out of the design, construction or use of
these facilities including any violation of EDC's discharge
permit or permits.

10. The Township stipulates that upon notification by Hills
that all agreements with EDC have been executed, and that EDC
has comﬁenced construction of appropriate sewerage works to
serve the Passaic Basin, the Township will enter into an
agreement with Hills and with EDC as follows:

(a) EDC will consiruct, on a site satisfactory to the
Township and the New Jersey Department of Environmental
Protection (NJDEP), sewage conveyance pipes and a2 holding tank
or tanks to hold effluent from houses construqted during the

period during which the permanent connections with the EDC plan



———

_fif°fdxg being built; the Township and Authority agree to approve and
c;hsent to Kﬁé construction, maintenance and operation of thes§ _
temporary sewerage facilities as long as the same are in S
accordance with any approvals reguired by‘any Agency having

" 4urisdiction. The Township and Autﬁbfli?ﬁ;iii:ﬁgéfiinume any < =
costs associated with construction, operation or maintenance of )
these temporary facilities. It is the responsibility of Hills

" Gr  EDC to"gef Tnecessary approvals£iGK/MIDERTEAATEAY Diver body

o
A

or agency having jurisdiction for the temporary facilities. The
Township and Sewerage Authority agree to take such actions as
are réasonably neceséary to assist Hills and EDC in getting
. approvals for such temporary sewerage facilities. Ebc and Hiils .
- agree to hold Township and Authority harmléss from any actions,
suits, admihistrati;e proceeding$ or otherwise which arise from
such temporary facilities;
(b) The grant of the franchise to EDC to serve the
Hil;s property in the Passaic Watershed notwithstanding, the
Bernards Township Board of Health will have jurisdiction to
inspect such holding tank or tanks and sewage facilities during
such temporary holding period, and to regulate the use thereof
'pursuant t0 the law so made and provided:
(e¢) Hills, upon submission to the Township of
satisfactory evidence fthat it has met all relevant subdivision,
site plan; Board of Health, Department of Environmental

Protection and construction code requirements, shall be

S Tie



authorized to obtain building permits (and subsequently, =

certificates of occupancy) for houses and other facilities~”. .

within the Passaic Watershed; ~

(d) Such use of a holding tank and sewage management
program shall be discontinued upon the completion of all .
construction, inspectioﬁs and acceptance of the expansiognbffthe
EDC facilities required to service the PassaicMWatex§h§aff -

TRL IV T

properties and all facilitfes abandoned or received;iif .- 2o 'sskt

necessary, shall be done s0 in accordance with applicable

.

regulations of any body or agency having jurisdiction thereof.
(e) sSecurity (?) |

_ 11. The Township stipulates that it shall support the-
proposed expansion of the EDC plant, located in Bedminster
Township, New Jersey, from its present 850,000 gpd capacity to
1.75 million gpd capacity. Such an application is currently
pending before the New Jersey Departiment of Environmental
Protection. The expansion is necessary to provide segage
service for housing units to be built as a result of Mount
Laurel IJ settlements in Bernards Township and Bedminster
Township, including the housing proposed t0 be constructed in
the Passaic Watershed.

The Township shall take all reasonably necessary actions %o

support modifications of plans or requirements established by

the New Jersey Department of Environmental Protection, the

-10~



United States Environmental Protection Agency, or the County of

Somerset. . Resolutions necessary to supporiiihese expansion

-~

plans are set forth in Appendices ““’ana““'7¥'m.’incorporaﬁgd“'

herein and made a part hereof as if set fdf%h at length herein.

apes R — .

'*"”"12.,,Tho_partiea‘hereto lt{?ulate that‘ﬂillt will provide ?ﬂ.fJf

$3,240,000. a3 its contrxbution,to the Township for the
construction”of required off-tract improvements’ in the
P Bich A Nprovenents are hereby, determined to be

reasonable and necessary street and dralnage 1mprovements which

[Se——

ER VO

e
are neceasitated or requlred by construction of the Hills

development referred to herein and covers all Hills' liability

for off-tr;ét improvements to be‘required‘by the Township .

- without regard to whether such off-tract improvements are to

municipal or Somerset County facilities.
The aforementioned $3,240,000 is based on the following
parameters:
(a) Hills will construct no more than 2,818 units of
housing in the’Raritan Watershed;
(p) Hills will construct no more than 273 units of
housing in the Passaic Watersheds
(c) Hills will construct no more than 50,000 sguare
feet of retail commercial or office space.
Any additional retail or commercial space, approved by the
Township, if any, shall bg.subject to additional contributions

for off-site improvements, which shall also reflect a credit

e



——— e —

given for internalization of traffic within Billo _ properties,
as set forth in the Memorandum of Understanding. dated

concerning the off-tract improvements. That

Memorandum of Understanding, incuding the timing of the
Appéﬁaiih_;_. atteeheamﬁe¥eto and made a part hereof as if set
forth at lebgth herein. iz . Il e o

TT1302SHIN1E and tRE Towmnmahip . 0f Bernards stipulate and agree
that the Bernards iﬁQﬁshiﬁ"LEﬁd:Development Ordinance as amended
by Ordinance #704 and as further amended as set forth on
Schedule A of the:§;d;eent in thls -matter shall control the
development of the Hills properties.

l14. The parties stipulete that the Concept Plan Map
attached hereto as Appendix and made a part hereof as set
forth herein will serve as a general guide to the development
witﬁin properties which it owns in the Township. Hills shall
provide engineering details, as guickly as possible, for the
planned development cf Schley Mountain Road and Allan Road. The
Township shall implement a timely review and approval process of
said road plans, specifically with regard to that portion of
gchley Mountain Road which begins in Bedminster Township and
provides access to Block 59, Lots 1.01 and 1.02 as shown on the
Tax Maps of Bedminster Township.

15. The partles stipulate that the Concept Plan provides an

overall general guide to the development of Hills property and

-12- o



HilTg shall be permitted to build in accordance with the
generafized layout, with regard to number of buildings,
genoralized location of roads, denszty ranges, and other
particulars noted on the map. Hills shall submit detailed
plﬁﬁfﬁdf the Planning Board'theview, as provided by ordinance
- as provided herein. ~ u}ff} ‘

arties stipulatiithat Eills shall draft, and the

Town-hip shall review and’ upprove, a plan for the construction

and opéiation of lower income housing to be built by Hills. The

~te
. _......as.." "

phrtles stipuiite that no dec1szon has been reached, at this
~time as_to whether such housing shall be for sale, rental .-
. housihg, or a combination of the two forms of ownership and
use. When developed, and tﬁereafter reviewed and approved by
the Court, this housing plan shall be made part of the Order in
this case. \

17. The development of the Hills property shall not be
affected by ény municipal action arising out of any State,
County of municipally imposed moratorium or phasing schedule,
except to that portion of the development which relates to the
68 additional uniis which are +o be phased in curing %he period
of 1991 to 1994, as hereinabove described.

18. This agreement and any terms hereof may be modified by
the partiesvhereto'by 2 written agreement. Any such

modification shall not result in the Township being unable to

|



provide for a realistic opportunity for the construction of
lower inc.oné housing as provided in the Judgment in this matter.
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R " "MEMORANDUN OF AGREEMENT "

-The parties tp'this agreement are HILLS DEVELOPMENT

COMPANY, of 3 Burnf MIll Road, Pluckemin, New Jersey (Eills)e its
assigrs

'EHVIRDNHERTAL DISPOSAL COW of ._Box 506, Pluckemin, Ney Jersey
(ED:leé;@gL igns

dwsoa s

{2DC) TOWRSHIP -OF BERRARDS,
of COllyar'Lnne. Basking.naage{ New Jersey, a munzczpnl
corporation of the State of New Jersey (Townsh;p) THE PLANNING
BOARD orw'riﬁs 'rowusaxp-' Sﬁlﬁggﬁms (Planning Board); and, THE
TOWNSHIP OF BERRARDS SBWERAGE AUTHORITY (Sewerage Authority)

The parties are entering into this memorandum of agreement

as part of the settlement of the matter of The Hills Develoomen+

Company v. The Township of Bernards, e+ als., Docke:t No.

1~-030038-8B4 and it is intended tha< <his memorandum of agreement

will be attached to0 +he Judgment intthat matter and will be par+s

therecs.

1. !ﬁat portion of EHills' property located within the
Raritan Watershed, stipulated to consis:i of ap;z.o:;i.mé:e.ly 501
2cres, has been zoned pursuant to the Bernards Township Land

Developmen+ Ordinance as amended by Ordinance 3704 as R-8 with a

crda.rsn:e arrently in effect, iS attached here to as Aperdix A
PRD-4 option.=- (A mapping of <he Hills property is attached

here+to as S-hedule A.) Pursuan" to "'nu‘:. :on‘ng, a total ol

2,750 awellnxg units B3%& be bu:.l within sald portion of the



property. Eills will build 20% of ths total number of units to

be constructed on said portion of the property as housing

affordable to lower income households, pursuant 0 M:. Laurel

II. Buch housing for lower income households ("lower income”

:i.includes_both "low™ income mnd “moderate® income housing, as

those terms are Gefined in Bouthern Burlinoton Countv NRATP v.

TP

Township of Mount Laurel, 92 N.J. 158 (1983) at n. B, p 221)

“:#halliDeiconstructed’in accord with & housing plan, referanced.

below. At least 50% of such housing shall be constructed for
low income households.

2. The Township, includiﬁg the Township Planning Boargd,

stipulates that Hills shall be entitled to construct said 2,750

dwelling units within the Raritan Basin: provided that such

development-is in accordance with the 20% limitation referred ¢
in paragraph 1 hereof and other provisions 0f Bernards Township
Land Development Ordiﬁance as amended; and, further prbvided
that site plan and supdivision standards as set forth in the
Bernards Township Land Developmen:t Ordinance as amended and as
iodified by +his agreemen:t are observed. Such construciion
shall not be subject to phasing or other <iming reguirements
to ke amedEd as set forth ir

except as provided in Ordinance £704 ac-smewsssd. APendix .

-3. Hills shall nct seek <o cbtain any adéitional densit
nor seek the rignht to constiruct additional unitis on the
eforementioned approximately 501 acres within tne Raritan

Watershed or any other property wiihin such watershed now ownec



by it- Hill‘ hereby ggrees to llllt ltB Rb.ritnn Bn.i.n'_..-x, .

a

developnen* to 2,750 units (except as provided for in paragrnph
CTLwELT

4 hereof) and will forego development on other properties that

it currentily owns in the Raritan Wetershed. The properties

P e

loca.ed in the Raritan Watershed lnclude the followzngz- R

Lo‘ Block Owner
A _@2 173 HﬂlsEEEm;mam R '
— R SRS kL e Hills. Develfdmet:. A

[ 3o PSR

BICCK 1/4 1S 1n the Rematan Basin: R e

i cea e =gy
A Poatou o Lo-{'l.oiﬂl

In the event that Hills acquires any other property in t¢he

Raritan Watershed, west of Somerville Road and north of o
Interstate 78, Hills agrees <o «&t develop suth property or swek
—at dersities
Sorewter donedewy “SeestREwt. currently existing under the Bernards

Township Land Development Ordinance (1 unit per 3 acres).

r”—p-gflls agrees to provide deeds, assigrmen<s, a*knowlecgmen:s

éj C}é;’ and other documenis nec essa*y to regulate and rest Tict ihne

development cf such property as hercinabove provided.
;-— . . + - . .
4. Hills Development will provide 6B additional lower

income units wnich shall be constructed in the Eills property
locsted in <he Rari<an Watershed. Such additional lower income
+s snhall be construcied prior *o +the completion ¢f more than

ninety (90%) per cen:t of Hills total development (other than

e

~hese units) wnich includes 2750 uni<s in the kari<tan Basin and

‘LL,S}uh“bd'ﬁhf w:l)
273 uni<s in “he Passaic Basin. Ash"h construct tion eres: take

‘ place during 2 period commencting I99;;and ending 19%4. &——Zeass



"“*

) £igty (50%) percent of such units shall be constructed for low

: income households.
AR

5. Tnat portion of the Hills property located within the
Passalc Watershed s:ipuiated to consist of approximately 545

acres has been zoned as R-B UPOR which the parties agree that a .
total of 273 dwelling unit.y‘. ca.n_.pbe ‘puilt.n nubjgcg_ to the

Cwesp e T e

provisions of the Bernards Township ‘La.nd Dgyelpfii{nti _o;di'mnc;. T

Eills shall nof'besntitled to Beyslopithis property;an any,

e

Gensity which will Tesult in more than 273 dwelling units; '

€. Hills hereby stipulates that it will not seek to obiain
. ,_.-;‘..,,':.:' - - ,.'-—-'- -

any additional density nor seek the right to construct

2
e — i

additional units on the aforementioned approximately 545 acres

-

within the Passaic Watershed. Hills hereby agrees to limit its .

.' ] ) wik
Passaic Watershed development o 273 unitsliunNiss wrtkn dtjrcf.w'm )
, , Jht Jownship Should permit inthaosed ~
Hills agrees to provide deeds, assignments, acknowledgments ~
A .
O’c {C’é and gther dotumen*s necessary to regulaste and Tresiric: +he
f gevelopment of such property as hereinabove provided.
f
7. Bills agrees to grant an easemen:t <o the Township or

IR R IE Y A

. . . //V 3 .
its assig mich shall effect area surrounding its

development for open spa zrea. Such ares shall be

wide and the approximat ocation thereof is shown on Schedule :

attached heresn. No sirucsture other constiruction or

developpent shall <ake place on, over eI _unier suzh open space

.

ares except as permitied by <he Townshi:n -

-

7. The Township of Bernards and the Bernards Township Sewerage Authority agree

10 grant an expansion of the franchise area of EDC to serve tne 273 residential

structures and the public school proposed tc be constructed on land currently
. owned by Hills, ail in the Passaic Basin portion o Hilis current landholdings.

This grant of franchise is specifically conditioned on the following:

a. The iranchise shall be carefully described by metes anc bounds and
shall al! be internal—o property held by Hills. The iranchise snali not extenc 1o the
the rights-of-way of public.roads external to the Hills current landholdings in the
Passaic Basin, specifically, Mount Prospect Road, Liberty Corner Road and
SomervilleRoad.. . _ ... . - -

b. Any development undertaken by Hills within the Passaic Basin shall
include a setback from the public roadways, in conformance with the Land
Development Ordinance, which setback shall serve to bufier the deveiopment from
the public road.

c. EDC shall provide sewer service to the Hills' Passaic Basin properties
through interceptor and trunk lines located internal to the Hills property and not
within the public rights of way of boundary roads, specilically Mount Prospect
Road, Liberty Corner Road and Somerville Road. 1i engineering considerations
require the placement of interceptor and trunk lines adjacen} 16 boundary roads,
such trunk lines shall be placed in the buffer area owned by Hills. Such trunk lines
shall be separated from the edge of the public right-of-way of -any boundary road
by no less than twenty {20') feet of land owned by Hills.



* in no.evant, however shall sanitary sewers OI sewsIage -
" facilities be:placed or constructed of,” over or under_ such’ open
space area w'i'ihbﬁ‘t\""r'ég:rd- to whether such open space is used for
road, érainage or other purposes. -

Ao - AT F Sy

Bi1Y% agress’ i Provide deskuyiasslgnnenta  ASknowiedgments

and other documents necessary to regulate and restrict the

| development of such open space axrea &zs hereinabove provided..

“ B ASVR TP TEE T find As] a0 TOWDNEIPT0f “Berniias BeuaTads

Authority agree to take whatever action is reasonably necessary

to extend the\franchise of the Environmental Disposal Corp.

oo LT e
ed public utility,

[

(hereinafter referred to "E/D:““) a £ranchis

- licensed by the Nex Jer/sey/Board of Public Utilities to that .

- v
\E} portion of %he Hill> operty which is located in the Passaic

“he 273 uniis hereinabove referred

w Watershed and upon which to
W ‘ will be consttucted. Such franchise will only include that ares
ppon which the uni<s are +o be\puil:t and will be limited %o the

following properties and structures:

(a) Zgresiden:ial units;
(b) =2 publig/school building wnich may be erected on

N .
Froperty now owned by Eills orn & E.Lie chosen DY TUTuel sIZreemert
between Hills and’ the Townghip as hereinafter provide
- . /

e
S/

’

f1

————
e
- v reaoe w3

8. The Township of Bernards and the Bernards ‘Township Sewerage
-. Authority specifically retain authority for sewerage service in all other areas of
_ the Township (other than those properties currently being served by EDC) and there
- ~shall'be no extension of sewerage service or connection of any property outside of

- e e dAALS property to the EDC system.
——— et e = _,_.___' -~ - ..:"‘*“j?‘-“’*r‘ﬂ"-:" IR P -
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conqe Helheuty ©
e £ vl adept 6. resoluiod SU

‘\ shall deed such site to the Township or as it directs. It i |

Ho siructure or facilitv outside this property shall be

permitted to connect to the EDC sewersge systex.

9., EXX a‘gzae'u to provide neue"ragé collection and disposal

system for the properties im—gusdiion il tUr ItTwit—itcr IFErThTee-
e e )

" as herein ji;ovid.d.-: -

(s) The 273 units Teferred to herein will be so

—

-2t EeE PRI I
designed and constructed sc as to generate no more than 110,000

» gallons pgr__dﬂjf(Mi_ ror

T

standards. ' i

10— o1 G PRI

etags DeABA.On current Sesign

(b) The public school building which may be erected

will be allocated sew"e.r capacity in an amount not to exceed
25,000 gpd. Such facility shall be connected to the EDC central ,
sewersge collection and treatment system described above. Such
capacity allo.ca:ed hereunder for the school will not be

available until the EDC plan:i is expanded as con:emplatetri and

described herein.) The proper=y <0 be used as & school site

v
{hall be of sufficient size to meet state standards /T»Eills

v \
) \ expected that the proposed site shall be approximately 20 ;
—
Y
7 ; j2cres. Tne aggregere ©f all facilities o be constiructed On the
o< L
™ rsi { proper<v owned by Eills wiihin the Passaic watersned <o be
L= van) -
7 & .
s - | served by the EDT expande franchise will be designed so &s O
o= \
e
- =< t nct generate more +han 133,000 gpd of sewerage based On current
f .
- / design standards.
A
N
—6- —
. — - §
- [
- - e e~ e VR
i The school site land transter snall pe ned be PoRE
considerations: : ¢ governec by tne foliowing

>

iopram

?.o :i:l;l;;hgu :et)alg ow:r?shxsp of the Jand until such time .as the Bernards
e choo! Doard ( "Board") compietes all ne
v ol are cessary State plan
Teviews and has-allocated sutficient funds 1o commence conszructioﬁ of 77

the building, i , .
“ request. g. Thereafter, Hills shall convey the site to the Board on its

b. If the Board eiects not to constr }
1 uct a public schoo! building on that sj
or fails to compiete the plan reviews and appropriate the giunds as S;::

forth abo i\l [ -
exnnguishzz, by July 1, 1990, Hills obligation 10 provide the site is

. The property shall be reserved for use as a public educational facility

and ownership and use of such property shall automatically revert to Hilis

if the faciiit Is eve
i iy ver us r ¢ i ! }
: . y ed fo any other purpose otner thar pUb lic



y .-+ (1) The school site shall be selectec witnin

! years from the date hareof.

i {ii) 1In <he event that the site shall not be

used for s school eite it shall be used for permanent open

sp.acé.;pa.;k.jf ié_créa wn or ot her public purpose. The property

i
f
i shall not be used for xesiden ial or commercial purposes and

shall contain no structures other than those used for the
i aforesaid purposes and uses accessory thereto. =
g ———— . .
{iii) The alloczition of sewer capacity set forth

.

herein shall be held available for the proposed site until

at which time such capacity is subject %o

’

being reallocat d\\ln nc even%, however, shall such capacity be .

.
SN : LI —
used to create additional development. (_,\ -:\\‘,. e \’
- . - .
&) The Township of Bernards Sewerage Agthorit

agrees <o approve and consent to EDZ's service, if such action

is necessary o meet NJDEP reguirements. & proposed Zranchise

expansion resolution is ses Zorth as AT
,(d’)‘ The Bernards Townsnip Sewerage huthority will
cocperate with EDC by reviewing designs for pumps, force mains,

collectors, and other structures designed T0 Serve <ne

structures, Gwellings, and Zfacilities referenced above. 1t is

1 facilities designed %o

specifically stiptlated thet physicel

-~

the Passaic Watershed portion of the
) Soovnes
. Township will be sized and logated in suth a manner as 6
UL Toonsiie Eroidesr | Sk oo Wil by lniieg <o (BRI nes paac,
rreciude—expansion-of the sysiten n the -Pagsiic Bas.n Devond

service Hills properties in

Hills has allocated 25,000 gpd of capacity which it holds under agreement

~—-> from EDC 10 serve the school site.The allocation of sewer capacity for the school
’ site set forth herein shall be held availablie for the proposed site until July 1, (990,
afrer which such aliocation of capacity shall revert 1o the management and

contrel of Hills; provided, however, if the Board has begun the process of
constructing such school, the capacity shall be reserved for the Board until 1995, or

until the date of completion of the school, whichever comes first. At such time as

the schoo!l is ready to-be sewered, the Board shall enter into an Agreement with

Tri-— EDC ‘:o.a.'rangg_serwce. L N

v L B . .

" If such capacity does revert wo Hills, it shall not be used 1o serve
addmonal development within the Passaic Basin portion of Bernards Township
without the express approval of the Bernards Township Committee and the

Bernards Township Sewerage Authority.



that necessary to sarve the prop&rtiea referenced above. Hills

agrees that it will provide reasonable funds to the Township for .

an engineering review fee, provided, however, that such sunms
shall not exceed Ten Tnousand ($10,000) dollars.

SASRescy Le] , Notwithstanding the above Bernards Township and’

Bernards Tounﬁh{ffSewerage Authority will not assume any

responsibility for the correct deslgn, CONSLIUCTION OI use u.

T contemploded Upagriius aamm&—;.
the' conbenplabed | lewerage facilit;e:hand wlll'noégginu-e any.~unm

e e e

.-.-.

liability for incorrect design, construction or use of the
facilities. Hills and EDC agree to accept linbilitf and hold
Bernards Township and Bernards Township Sewerage Aﬁthoritj
harmless £rom all actions, sui<s, administrative proceedings or

therwise which arise out of the design, constiruction or use of
these facilities inciuding any violation of EDC's discharge
permit or permits.

10. The Township stipulates that upon notilication by Hills
<ha+ all agreemen<s with ZIDC have been execuied, and that EDC
Thas commenced construction of appropriate sewerace works o
serve the Passaic Basin, the Township will enter into an
aéreement with Hills and wiih IZDC as Ipllows:

Liliz and jo

e /
o~ 3 e~
gL

(a AN ZDC will con

vy
-

» on a eite satlisliaciory To tns
Townsnip and +he New Jersey Department of Environmen
Protection (KJSDIP), sewage convevance pipes and 2 holéing tank

or anks o hold effluent fror houses constructed during <he

period during which the permanent connections with the EDC plan

}
]
!
el
L]
D



'w.or EDC to get necesaary approvals fIOl,BZDEP~andﬁany%o‘her‘body

_Jurisdiction.

—

' the Township and Authority sgree +o approve ans

are being built;
Hills Wbr '
these

consent toAEDC construction, maintenance and operation of

temporary sewerage facilities as long as the same are in

accordance with any approvals reguired by any agency having
Tne Township and Aut hority uill not ‘assume -ny

costs associated with constructiion, operatlon or maintenance o‘

these temporary facilities. It is .he responslblllty of Rills

w o~

el 21

{

or agency having jurisdiction for the temporary *acilltleS:/\The

e

Township and Sewerage Authority agree to taKe such actions as

are reasonably necessary to assist Hills and EDC in getting

approvals for such temporary sewerage facilities. EDC and Hills

agree to hold Township and Authority harmless £rom any actions,

suits, administrative proceedings or otherwise which arise from

such temporary Zfacilities;
(b) Tne grant of the Zfranchise <o IDC <o serve *he

Zills proper 2 in +ne Passalrs Watershed notwithstanding, the

Bernards “ownsn&b Board cf Health will have Jjuriséiction +o

inspect such holding <ank or tanks and sewage Zacllities during

such —Temporary holding periold, anf <o regulste the use thereot

‘)I

né ovide

pursuart €9 the law SO mede an

‘U
X

lh

ship o

(e) Eills, upon subzission 1o the Townsh
sztigfactory evidence that it has met all relevan:i sublivision,
site plan, Board ci Hezlth, Department of Environmental

Protection and consiruction‘code reguirements, shall be

R | L — 1 ° : !
— _— At s & : — { ZuYial L‘;-I - YA
, " e TE G 3 @ oV s RSOVt vy D:%\LM-— VS 2 1V/Vou RN ORL L
. L ;
. . r B / . ¢ '

- A% Qe Yt Sone h \
- B2 A Lm0 Dt e e i
. ] [ ot “ O 1P reé [ N Ul
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EXHIBIT T

authorized to obtain building permits (and subseguently,

L AT

certificates of occupancy) for houses and other facilities -
e g et

-

within the Passaic Watershed:
(d) Such use of 2 holding tank and sewage management
program shall be discéh;éé%ed upon the conpleiié#?éf ;ll
construction, inspection;>und acceptance of th;‘expansioq‘of the
EDC facilities required to service the‘Paaggic*watershea“” ‘
properties and all facilities abandoned b; reqeiéhdi&ifﬁ
necessary, shall be done B0 in accordance with applicable

regulations of any body or agency having jurisdiction thereof.

celets . tel—securiey—{2

1l. The Township stipulates +that it shall support the
proposed expansion of the EDC plant, located in Bedminster
Township, Ne& Jersey, from its presen:t 850,000 gpd capacity *o
1.75 million gpd capacity. Such an application i1s currenily

peniing beiforz the New Jersey Deparcment of Environmentel
Protection. The expansion is necessary t0 provide ée;age
service for housing units <o be bullt aé 2 result of Mount
Laurel I7 setiliements in Bermards Townshlp and Bedminster
Township, incluiing “nhe housing proposed o be conciruszed in
<he PassaiC Wetersnel.

Tne Township shall take &l) reasonably necessary actions o
support modificetions cof plans or requiremeg:s estadlishel by

“he New Jersey Department of Environmental Protection, the

-10-



112.7, The parties heretg smtipulate that Hills will provide™),
# o $£3,240,000. as its contribution to the Township for the

constructicon pf required off-tract improvements in the

L ToWDSRIp Y Rucn L npr ovanants “are nereopy. deterxmined to be

reagonable and necessary street and drainage improvements which

- ~

-~
v are 'necess:.tated or requlred by construction of the Hz.lls

LIS -:‘,".4 - R L. .—.ut.a T " - _,' -

~ oevelopment referred o herein and covers all Hz.lls liability

" for o‘f-trnc‘- improvements tO be required by the Township .
N

s N

w-"hou.. regard to whether such off-iract improvemenis are to

~ .

~ 7;‘,4 RSN YWLIRP BV N HRTI _",_',_i,‘\u P
2 municipal or Somerset County facilitiesTH @/l giaet® 7 0n 0 i
< ST cerweenn Sovmese s Mol Y R S VR T
A The aforementioned $3,240,000 is based on the following I
et - s T = — C e e —

parameters:

{s) Hills will construct no more “han 2,B1E units cf
housing in +he Rari<an Waterched:

(p) Hills will construct no more than 273 units aof
nousing in +he Passaic Watersheds

(e) Eills will construc: no more than 30,000 sguare
feet ©f retaill commercisl or :ifi:e spaii::>

Any édgitiﬁnal retail or commercial space, approved by <the

Township, if any, shall be surject to adéitionzl contributions

cr off-gite ipprovements, wnich shall also rellect & crells

th

~-1ll- , T

(d) The Township will supply documentation as to:

-..- - _i. the necessity for the construction of the particular road or section

'-——7" " of road for which Hills contribution is required, including an
A AT . -indication of how development of Hxlls propertv reguires such road
L 1mprovements and

ii. Whether contnbunons from other develope-'s are also zllocated 1o
the particular road or section of road; anc if so, the percentage of
Hills contribution in terms of the 1ot al CONSIruction ces:.



am—cm an ———

civen for internalization of traffic within Hills® properties,

as set forth in the Memorandum of Unders:tanding, dated

.. 200 concerning the off-tract improvements. That

Memorandum of Understanding, incuding the <iming of the

Appendix * , attached hereto and made & part hereof as if se:

forth at length her'einj

.{EIU FEE 4__ WX L”‘_ LS

M ASVZiELG and RS ToWnsEhip of Bernards stipulate ana agree

/ that the Bernards Township land Development Ordinance as amended

by Ordinance #704 and as further amended as

¢

set

Hodkenoy [ 0y i fre oo en
Schedule-xof~4he—Judgment in—this matter shall

development of the Hills properties.

forth on i~

control +the

1l4. The parties stipulate that the Concept Plan Map
..
attached hereto as Appendix [ and made a part hereof as se:t

forth herein will serve as a general guide %o the develOpment

within properties which it owns in the Township.

Hills shall

Provide engineering details, as guickly as possible, for <he

planned development of Schley Mountain Road and Xllan Rosd. The

Township shall implement 2 ¢imely review and approvel process oI

~E

said road plans, specifically with regard to thet portion of

Scnley Mourntain Road which begins in Bedminster

provides access o Block 28, Leots 1.01 anéd
Tax Maps cf Bedminster Townshid.
25. The parties stipulate that the Co

overa.l generzl guide t0 the develgopment o

cert

Township and

25 ShoOwn on <he

Plan proviges an

> : 4
. Appendix C further contains a schedu]
) con e for payments, based on a cost per unit to
?:aior;stru;;ed; and md;c_atgs that 50% of the allocated,cost for road impﬁovements
. iverh e pai w_l:xen a building permit is issued and 50% shall be paid when the unit
Ll & e ~Qertificate~ng - .. as.” ine £0 -
CcCupancy, .”'as well as sewting. ~forth a schedule of - - -

improvements in conjunction with the Hilis building program.



Hilly iball be percitted to bulld in accordance with the
ger@i@fz—d layout, with regard to number of buildings,
generalired location of roads, density ranges, and other
particulars noted on “he map. Hills shall supmit detailed

preliminary and final applications for each subdivision and site

plan for the Planning Board's review, as provided by ordinance

~—f

nnd operutzon of lower income housing to be built by Hills. The
: AU R =L T
T par‘les s.:.pulate 'tha‘ no decision has been reached, a%t this
time as to whether such housing shall be for sale, rental

housing, or a combination of the two forms of ownership and

o use /™ When-devetoped—ard—therEas Ll TEVIEWET ant—approved by
B )
" . s dejg_{,:’

3. The development of <he Hills property shall not be

o

affected by any municipal action arising ou:t of any Etate,

of
County 2f municipally imposed moratorium or pnasing schedule,

J—
i axcesit o thet portion cf the development wihich relastes <o the
e il i
Do . my—\ N : 3 . .
1T 68 additional units which exe%p De pnased in during <he period
Lo
I <+
i —_— -
' -, 28,  Tnis agreement ané any <erns hereol mey be moiified by

/¢

0
0

1l %o 1984, as nereinabove described.

+the parties hereto by & writ<ten agreement. 2Any such

{ woiificasion shall not zesult in the Townshit beling unadle <o

N
~ l6. The Township's Land Development Ordinance shall be further amended 1o
include revised standards for subdivisions, substannally in accord with the language

set forth'in Appendix G, attached heretw.



provide for a realistic opportunity

lower income housing as provided in

-4~

for the conssruction of

the Judgment in 4this matter.
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é‘”‘i%«\‘ :%upnrinr Court of Xem Jrrsey

P
’

OCEAN COUNTY COURT HOUSE
CHAMBERS OF C.N. 2191
JUDGE EUGENE D. SERPENTELL! TOMS RIVER. N.J, 08754

May 13, 1985

Mr, George Ravmond

Raymond, Parish, Pine & Weiner,Inc.
555 White Plains Road

Tarrytown, N. Y.

10591-5179

Re: Hills Development v. Township of Bernards

Dear Mr. Raymond:

I wish to acknowledge your lerter of May 8§, 1985. I note that the
first immunity order in this matter was entered on December 19, 1984 ellowing
for 90 davs in which to provide a compliance package. By the extemsion of
the immunity to June 15, 1985 the rtownship would nave had six months to
complete the compliance package.

I will homor vour request for an extension to June 15, 1985 with
the express understanding that no further extension will be granted. 1 &lso
note that if matters can be resolved sooner, the compliance package will be

- subnitted beiore the expiration date.

~

_ Jcrr "".’-‘:".‘;"‘.'
EDS:RDH ' ‘égéene D. Serpéntelll,
copy to: . J. 8. C. ¢

James Davidson, Esq.
Thomas J. Hall, Esg
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COWARD J. FARRELL
CLINTON J. CURTIS
JOHN 2, CARLIN, IR,
JAMES L. DAVIOSOM
OONALD J. MAIZYS

LOUIS P RAGO

LISA J. POLLAR
HOWARD P, SHAW
CYNTHIA H, REINMARD

MaARTIN G. CRONIN

FARRELL, CURTIS, CARLIN & DAVIDSON
ATTORNEYS AT LAW
43 MAPLE AVENUE
P.O.BOX 145
MORRISTOWN, N.J, 07960
(201) 267~8130

(7t NEWKIAK STREET
JERSEY CITY, N. 5. 07308
(201} 795-4227

OF COUNSEL
FRANK J. VALGENTI, JR.

June 12, 1985

"The Honorable Eugene D. Serpentelli
Judge of the Superior Court

Ocean County Court House

Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township
Docket No. L-030039-84 P.W.

Dear Judge Serptentelli:

The parties in the above mentioned matter have arrived at
an agreement to settle and conclude the above matter.
Additionally the Township has been working with George Raymond
on all aspects of the Township's compliance package, and we
believe we have reached an understanding which is satisfactory
to Mr. Raymond and the municipality. I am in the process of
drafting a proposed order and judgment which will be
satisfactory to the parties and the Court. The drafting of the
proposed judgment has proved difficult. It is my understanding
that this process, including the drafting of the judgment, has
delayed the filing of George Raymond's report, although Mr.
Raymond has indicated to me that he expects to have his report
filed by the end of this week.

I respectfully request that the Court schedule a hearing
date to review the proposed settlement and compliance package in
order to dispose of the action and bring the matter to a
conclusion. I would expect to submit all reports and
documentation necessary for the Court's review well in advance
of the hearing date. I would also respectfully request that the
Order dated April 29, 1985 which was supplemented by the Court's



Honorable Eugene D. Serpentelli
Page Two
June 12, 1985

letter @ated May 13, 1985 be extended until such hearing date
and until the matter is finally disposed of by the Court.

Both my adversary and Mr. Raymond have indicated to me that
they concur with this request.

Respectfully submitted,

FARRELL, CURTIS, CARLIN & DAVIDSON

\

By: L%}S:BOA—ML’————_—“

ames E. Davidson

JED/s3m ‘
cc: Arthur H. Garvin III, Esg.
Henry A. Hill, Jr., Esg.
- Mr. George Raymond
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FARRELL, CURTIS By CARLIN & DAVIDSON
"43 Maple hwenuo

“Post Office Box- 145

Morristown, New Jersey 07960

(201) 267-8130

THE HILLS DEVELOPMENT COMPANY,
IR LAW DIVISION - -

| Plaintiff,

o

—ves” Docket No. L-030039-84

THE TOWNSHIP OF BERNARDS in the Civil Action

COUNTY OF SOMERSET, a municipal

corporation of the State of New : i
Jersey, THE TOWNSHIP COMMITTEE OF ORDER OF JUDGMENT
THE TOWNSHIP OF BERNARDS, THE :

PLANNING BOARD OF THE TOWNSHIP OF
BERNARDS and the SEWERAGE AUTHORITY:
OF THE TOWNSHIP OF BERNARDS,

Defendants.

This matter having been opened‘to the Court on applicatiSﬁ
by =ll the parties hereto, and Brener, Wallack & Hill (Henry A.
Hill, Esg.) appearing on behalf of plaintiffs; Parrell, Curtis,
Carlin & Davidson (James E. Davidson, Esg.) appearing on behalf
of defendants, the Township of Bernards in the County of
Somerseg, the Township Committee of the Township of Bernards,

and the Sewerage Authority of the Tbknshig of Bernards; and

- SOMERSET/OCEAN comm'ms“ ..




" irownship ‘of Bernard

Kerby, Cooper, Schaul & Garvin (Arthur H. Garvin, III, Esqg.) ™

appearing on behalf of defendant, the Plarning Board of the™

Township of Bernards, for entry of a Judgment concluding this
action; 7

And the Court having considered the pleadings in this - -

matter, the report of the Master appointed in this matter,

" George Raymond, and-the Land Development Ordinance of the‘f

.'f

rdinance $704 Which amends The Land

18 4oL

. T

Development Ordinance of the Township of Bernards. and 2 repoit,

of Harvev Moskowitz, Planner for the Townshlp of»Bernaxds:.
And, the Townshlp of Bernards havxng developed a proposed:
s‘rategy. including the enactment of Ordinance 704, proposed
amendments to Ordinance 704 and other municipal actions, for
fully complying with its obligation to provide a realistic
opportunity for the provision of its fair share of low and

moderate income housing, as that term is used in Southern

Burlington County N.A.A.C.P. vs. Township of M-. Laurel, 92 N.J.

158 (1983)(“Mt. Laurel II™), hereinafter referred to as the

"compliance package":

This Cour% having reviewed *he Township of Bernard's

[

9

m
w

compliance package a2t a2 hearing held on ,

-y
-ia

'J
tn

and having conducied other proceedings in conneciion with
action, and the Court having heard and considered the arguments

of counsel;




- ——

And based on the above submisdions” the Court having made

the following findings of fact ahd conclusions of law:

1. PFor the periéd;eﬁdih§/199llth§ Township of Bernards is -
required to provide a realiatié opportunity for the provision of
1066 units of low and moderate income housing, which number =
shall constitute the ®fair share® of the Township of Bernards

N { .. for provision of such housing, as that term is used in Bouthern

'mﬁﬁfﬁ13ﬁ5§fﬁf?ﬁﬁiﬁtEiiggzﬁy;zzggéf

TBurlington: County N K AC.P.2

Ve

. o e ; &'
$#704 the allowable density $f the

e SRy

wa

D T Lt tral T T U
T e w T T SR .

158 (1983) (*Mt. Laurel II%);

2. As part of Ordinance
increased to provide/2750

The sole purpose and

fied by plaintxi:
units to be constructed in the B-B zon
intent of that increase in density was to enable Hills, pursuant
to the 20% set aside mandated in Ordinance $704, ‘o construct

- 550 units of low and moderate income housing.

3. ttached hereto as Exhibit B is 2 memorandum of
agreement between the parties which recites in detail the
understanding of the parties as it relates to the developmen:t of
plaintiff's property which the parties intend to implement as
part of and as consideration of the se-tlement of this action.

4. Tne defendan: Township has indicated iis agreement o
certain amendments to Ordinance #704 which améndments include a

provision for 68 additional units <o be located in the R-8

(PRD-4) zone, such units to be phased in ané constructed during

o
-~ a
52—&‘ / a3 /VL/)'\/

NP




=T

FEETTT T e GoRpLIREe" PACKSGE 1ncluding Ordifiance $704, as 8o’

emended, and with thé further provisions specified in this

e g o

ReRTpaY 1 sEIT OPpor tunityT e khe satisfaction of:

the Towrship'#“fa17"skisTe of 1ow and modérate income housing; ::

" 77 ORDERED AND ADJUDGEDBERACTer- - - L

1.7¥ Bernards TownshipiLind Development Ordinance as amended

T h e me e

by Ordinance 704 and a8 -to be' further amended as herein
provided provides a realistic opportunity for the provision of .

Bernards Township's fair share of lower income housing, pursuant

to the requitements set forth in Southe}n Burlington County

N.A.A.C.P. v. Township of Mount Laurel, 92 N.J. 158 (1983).

2. The determination of compliance set forth herein is
conditioned on the following:
(§f' The defendants shall modify the Bernards Township
Land Develdégéﬁf Ordinance in the manner se: forth on Exhibit A
attached heréto, including specifically the following provisions:

———

(1) An increasse in density in fha%t portion of

the Hills property located in +he Raritan Basin to provide 68

See

b additional units of housing, 50% of which shall be low income
Lgf%ﬂi/ housing and 50% of which shall be moderate income housing. The

const:uctioéfbf such housing shall be phased in so that such




o

.. fousing shall be provided during the period 1991 through 1994 as
%, ¢ e RMOIM,SPECIIICALlY Provided in the memorandum of hgreehént“
| attached hereto as Exhibit B hereof. '

R - (2) Planning Board application fee for those

ETenits iR 3 developnent In the R-8 rone which ars low or moderate’

““". income housing units shall De waived. 5%

3) maeFomitation of lov and moderate tncoss

A S SR e

‘to assure that such housing “shail remain low and moderate income

hous;ng?for a period of '229 years from the date hereof

;}f Vi ”;‘ S (a) A provzs1on that wlll 1nsure that
‘ development applications for developments whlch include low and .
r.moderate income houszng units should be completed and action

taken within a 95-day period commencing on the date of
submission of a complete application, or within such further
time as may be consented to by the developer.

(b) The parties shall implement the memorandum of
agreement attached hereto as Exhibit B.
| FURTEER ORDERED that this action shall be dismissed
with prejudice and without costs; and that the defendant,
Township of Bernards; snall be entitled to repose from further
litigation relating to its obligation to provide housing for low

and moderate income families under M:. Laurel II or otherwise,

and the determination of Bernards Township's fair share, and the

judgment of its compllance w1eh jts Mt. Laurel II oblzgaelon

t
* i




under the conditions set forth in thnis Uraer, snail nave res -

- - T LR 2

judicata’effect, despite changed circumstances, for a periocd of .

Bix years; the period to begin on the date of entry of this™~ =

judgnént,

IS

AR T
Kt AR
AR A
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BUPREME COURT OF NEw JERSEY
M-549 September Term 1985
‘M-550
THE HILLS DEVELOPMENT COMPANY,
Plaintiff-Movant,
V. ORDER

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, etc., et al.,

Defendants~-Respondents.

This matter having been duly presented to the Court, and
- . good cause appearing;

It is ORDERED that the motions for leave to supplement
the record (M-549) and to file a supplemental brief (M-550) are
denied, without prejudice to the filing by plaintiff, regardless
of any outstanding stay Orders, of an application to the trial
court, in a form that that court deems appropriate, asserting
plaintiff's alleged deve19pment rights arising of out any
alleged settlement, estoppel, or otherwise; provided, however,
that such appiication shall not affect this Court's Order trans-
ferring the matter to the Council on Affordable Housing and pro-
vided further that this Order granting leave to file such
application shall not preclude the assertion by defendants that
bthis Court's Order of transfer forecloses such‘claims by plain-
tiff.

WITNESS, the Honorable Robert N. Wilentz, Chief Justice,
at Trenton, thié éOth day of Februari;L:::EiL;Z§:4¢4k£¢L

Clerk
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™

FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue

P.0. Box 145 ,
Morristown, New Jersey 07960
(201) 267-8130

Attorneys for Defendants/Appellants, Township of Bernards, et

als.

THE HILLS DEVELOPMENT COMPANY,
Plaintiff/Respondent,
Vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a2 municipal
corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF
BERNARDS, :

68 80 S5 40 80 e¢ o8 0 e 04 a0

[T

.

Defendants/Appellants.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

Docket No.

Civil Action

LETTER BRIEF IN SUPPORT

OF MOTION FOR STAY

BEFORE THE TRIAL COURT
PENDING DETERMINATION OF
MOTION FOR LEAVE TO APPEAL.

Sat Below:

Hon. Eugene D. Serpentelli

TO: The Honorable Judges of the Appellate Division

- PROCEDURAL HISTORY

This is a Mt. Laurel action.

This action was commenced on

May 8, 1984. Answers were filed by defendants on June 5,




The requested stay at this juncture solves that problem at
least over the immediate time period. If the matter is not
heard by the trial court housing for low and moderate income
familes which is currently being produced will presumably
continue to be produced and, therefore, the adverse result of
the first option discussed a2bove will be avoided. 1In addition,
the municipality would not be faced with the situation of having
2 determination made prior to the time that the court determines
which court has jurisdiction and would not be left in a
situation in which housing must be built even though the same
may result in being contrary to law.

Neither the actual party to this litigation (Hills) nor the
persons purportedly represented by that party (lower income
families) will suffer prejudice by this application. The
application requests a stay only for the period ending at the
time that the Appellate Division determines whether or not to
grant defendant's motion for leave to appeal. It is our
understanding that answering papers are due in less than a week,
eand the matter can be decided soon thereafter.

Plaintiff has before the Township an application for
conceptual approval of its project. This application will
continue before the Township Planning Board in accordance with
law. No delay in that process will occur because the stay is
granted at this time in this metter. (In.thet regerd subsequent

to receiving conceptual approval plaintiff will necessarily have

‘=13~




to apply for preliminary approval, presumably both as to site
plan and subdivision. This process has not even started.)

Thus, no delay will occur to the plaintiff because of the
granting of this application for a stay.

| Lower income families will not suffer prejudice because the
existing ordinance which has been in effect since November 12,
1984 has been providing lower income housing in Bernards
Township which is now being constructed. A stay in this matter

will not affect such construction.

-14-
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FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue

P.O. Box 145

Morristown, New Jersey 07960
(201) 267-8130

Attorneys for Defendants/Appellants, Township of Bernards, et

als.

THE HILLS DEVELOPMENT COMPANY,
Plaintiff/Respondent,
vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, 2 municipal :
corporation of the State of New :
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE :
PLANNING BOARD OF THE TOWNSHIP :
OF BERNARDS and the SEWERAGE :
AUTHORITY OF THE TOWNSHIP OF

BERNARDS, :

LI T Y R Y S T R T T I 7]

Defendants/Appellants. :

..

SUPREME COURT OF NEW JERSEY

Docket No.
Sat Below:

Morton I. Greenberg, J.A.D.
Virginia A. Long, J.A.D.

Civil Action

LETTER BRIEF IN OPPOSITION
TO APPLICATION TO DISSOLVE
STAY GRANTED BY THE
APPELLATE DIVISION

PROCEDURAL HISTORY

Defendants rely upon the Procedural History contained in

Defendants' Brief in support of their Motion for Stay., filed

with the Appellate Division, except to add that on November 12,

1985, the Appellate Division entered an Order staying

1(

2(

3¢

4c



proceedings in the trisl court pending resolution of the motion
for leave to appeal.

STATEMENT OF FACTS

| Defendants rely upon the Statement of Facts contained in
their Brief in support of their Motion for Stay and their Brief
in support of motion for leave to appeal, filed with the
Appellate Division.

In addition, it is respectfully regquested that the Court
take judicial notice of the enactment by Bernards Township of an
Ordinance repealing the "sunset" provisions of its "Mt. Laurel”
ordinance, Ordinance 704 (Ev. R. 9; see attached Certification
of James E. Davidson).

I

This matter is apparently being brought on by plaintiff
seeking to have a stay previously issued by the Appellate
Division-dissolved. We have received telephone notice of the
application only and therefore we are not aware of the basis of
the application other than pleintiff's contention that‘the
action of the Appellate Division in granting the stay was
improper.

The stay granted by the Appellate Division is not & final
judgment and is therefore an interlocutory order.

An appeal of an interlocutory order is only maintainable
il "when necessary to prevent irreparable injury." R.2:2-2(b). We

assume this application is being brought under R.2:9-5(b) which

1C
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provides in part that the grant of 2 stay by the Appellate
Division "may be reviewed on motion to the Supreme Court on
notice to the Appellate Division . . ." 1In that the normal
motion procedures are not being followed (R.2:8), R.2:9-8

appears applicable. Glassboro v. Gloucester Cty. Bd. of

Freeholders, 98 N.J. 186 (1984). R.2:9-8 provides as follows:

"2:9-8 Temporary Relief in Emergent Matters.

When necessary, temporary relief, stays, and
emergency orders may be granted, with or without
notice, by a single Justice of the Supreme Court or,
if the matter is pending in the Appellate Divison, by
2 single judge thereof, to remain in effect until the
court acts upon the application. The Chief Justice
shall in accordance with a schedule to be filed with
the Clerk of the Supreme Court, designate for each
county at least one Justice to whom an application for
such relief in the Supreme Court shall be made, if
such Justice is available." \

Plaintiff will not suffer the irreperable injury required
under R.2:2-2(b) (reguired if this is an appeal); nor is the
matter emergent or one in which temporary relief is necessary as
required by R,2:9-8.

I1

The granting of the stay by the Appellate Division
maintains the status quo until such time a2s the Appellate
Division has the opportunity to decide whether it will grant
Defendants' motion for ieave to appeal. As noted ih Defendants'
Motion for Leave to Appeal filed in the Appellate Division,

Defendants' claim is that the matter should be transferred to

the Council on Affordable Housing pursuant to §16(b) of the Fair




Housing Act, and that the trial court does not have jurisdiction
to hear the case.

In granting the stay the court indicated its concern that
the decision of the trial court in refusing to transfer the
matter was contrary to the intent and purpose of the statute and
that the Legislature had set up an adminiétrati?e process which
was intended to remove the housing cases from the courts except
in a limited area specifically described in the statute.

It is also clear that the court properly found that no harm
would result to the Plaintiff by the granting of the stay 2nd
that the failure to grant the stay would result in substantial
harm to the Defendants.

This is so for the following reasons:

(1) The Township of Bernards adopted a Mt. Laurel
ordinance (Ordinance 704) in November, 1984 which is producing
housing for low and moderate income families. The ordinance is
effective as to plaintiff's property and has been for
approximately a year. No development has occurred on
plaintiff's property although @ recent application for
conceptualkapproval has been filed. This will presumably
continue and the stay will have no efféct on this process.
Plaintiff specifically does not object to Ordinance 704 and has

admitted that it complies with the dictates of Mt. Laurel II.

Therefore the stay will have no effect on the construction

of housing for the poor nor will it affect plaintiff's

1!

2(

3¢



development rights.
(2) As to the Defendants, a dissolution of the stay will
result in the trial court's (rather than the Council's) deciding

the various Mt. Laurel II issues including fair share and

compliance. If the trial court holds its housing, Defendants
will presumably will be bound its decision (even though they
contend that the court has no jurisdiction). The Decision will
be based on non-statutory law and will prevent the Defendants
from receiving the various benefits of the Fair Housing Act.
Developers receiving approvals under the Ordinance wiil receive
the protection set forth in the Municipal Land Use Law,
especially N.J.S.A. 40:55D-42: (This point is more specifically
set forth in Appellate Division Letter Brief, pages 11-14.)

The stay ma2intsins the status quo without causing harm or
damage to any person or party. In this situation, there is no

adequate reason to dissolve the stay.

FARRELL, CURTIS, CARLIN & DAVIDSON

Attorneys for Defendants/Appellants,
Township of Bernards, Township
Committee of the Township of
Bernards and the Sewerage Authority
of the Township of Bernards

D~

Jemes E. Davidason, Esg.

KERBY, COOPER, SCHAUL & GARVIN
Attorneys for Defendant/Appellant
Planning Board of the Township
of Berna

By:

- 7
e:viﬁ?’iIIT~Esq.

Arthur fk\

-5~

Dated: November 13, 1985

Lt
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You can't do it both wavs. And suvpose I conclude

that.
Are you then going to withdraw 704, or

are you going to offer it as your compliant

ordinance?

MR. DAVIDSON: I don't know. I don't
know the answer to that guestion.

THE COURT: Because it seems to me if
you withdraw it, then the, un&er ~-- the normal

scenario would be that I would direct a master to

prepare one for us, which would be 704, with some |

modifications.

MR. DAVIDSON: If I may --

THE COURT: And we would be back where
we were.

MR. DAVIDSON: If I can assume what I
would do, if I decided to withdraw 704, 1'4
replace it.

THE COURT: I don't think you can.
That's the point. The time's ur. And either vou
go with what got you here, or ycu don't have a
compliant ordinance. .

In other words, there was a time
limitation under your immunity orders, and =--

. MR. DAVIDSON: For me to do what, Your

|
'




- FOHAM 2048

or002

PENGAD CO.. BAYONNE, N.J,
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Honor?

THE COURT: The time limitation said:
Submit a compliant ordinance within X amount of
days, and that was extended three times. And you
really had two choices, not to submit or to
submit. And you chose to submit.

Now, I would not preclude your right to
withdraw it; but on.the other hand, I wouldn't
give you the right over and above that to say:
Now I want some more time to draw a new one.

MR. DAVIDSON: I'm‘not suggesting that,
Your Honor, and -- but I will suggest to you, sir,
that until you make certain findings, and even if
you do, you cannot prevent me from passing
legislation.

THE COURT: Okay.

MR. DAVIDEON: I am suggesting that one
of the things that might occur is, we would amend
704 to be what we think is going to be proper
under the Act.

THE COURT: Okay.

MR. DAVIDSCN: Then again, we might not,
I don't know the answer to the questién that vou

asked, what would we do.

THE COURT: All right. Anything furthexz

il
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[SECOND OFFICIAL.COPY REPRINT]

SENATE, No. 2313

STATE OF NEW JERSEY
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INTRODUCED OCTOBER 18, 1984
By Senator STOCKMAN
Referred to Committee on County and Municipal Government

Ax Acr to amend and supplement the “Municipal Land Use Law,”
approved January 14, 1976 (P. L. 1975, c. 291). '

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey: o

1. Section 2 of P. L. 1975, c. 291 (C. 40:55D~2) is amended to
read as follows: Cre e s ‘

2. Purpose of the act. It is the intent and purpose of this aet:

a. To encourage municipal action to guide the appropriate use
or development of all lands in this State, in a manner which will
promote the public health, safety, morals, and general welfare; -

b. To secure safety from fire, flood, panic and other natural and
man-made disasters;

¢. To provide adequate light, air and open space;

d. To ensure that the development of individual municipalities
does not conflict with the development and general welfare of
neighboring municipalities, the county and the State as & whole;

e. To promote the establishment of appropriate population densi-
ties and concentrations that will contribuie to the well-being of
persons, neighborhoods, communities and regions and preservation
of the environment;
use policies;

f. To encourage the appropriate and efficient expenditure of
publie funds by the coordination of public development with land

g. To provide sufficient space in appropriate locations for a
variety of agricultural, residential, recreational, commercial and

industrial uses and open space, both public and private, according

EXPLANATION—Matter enclosed in bold-faced brackets [thuns] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new mater.
Matter enclosed in asterisks or stars has been adopted as follows:
*——Sensate committee amendments adopted December 13, 1984.
**__Assembly committee smendments adopted December 5, 1985.
A bly d t adopted December 12, 19835.
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policies and standards, or whether a new plan or regulations should
be prepared.

19. (New section) The absence of the adoption by the plamiing
board of a reexamination report pursuant to section 76 of P. L.
1975, e. 291 (C. 40:55D-89) shall constitute a rebuttable presump-
tion that the municipal development regulations are no longer
reasonable,

- 20. Section 77 of P. L. 1975, c. 291 (C. 40:55D-90) is amended to
read as follows:

77. Moratoriums; interim zoning. a. The prohibition of develop-
ment in order o prepare a master plan and development regula-
tions is prohibited. ' '

b. [A municipality may adopt a reasonable i'n‘texfim zoning ordi-
nance not related to the land use plan element of the municipal
master plan without special vote as required pursuaht to sub-
section 49 a. of this act, pending the adoption of a new or sub--
stantially revised master plan or new or substantially revised-
development regulations. Such interim zoning ordinances shall not-
be valid for a period longer than one year unless extended by ordi-
nance for a period no longer than an additional year for good:
cause and upon the exercise of diligence in the preparation of a
master plan, development regulations or substantial revisions
thereto, as the case may be; provided, however, that, notwithstand-
ing the provisions of this section or of any ordinance heretofore
adopted pursuant to this section, any such extending ordinance in
effect on January 31, 1979 shall be valid until May 31, 1979.3 No
moratoria on appiications for development or interim zoming
ordinances shall be permitted except in cases where the municipality
demonsirates on the basis of a written opinion by an **Lappropri-
ate]** **qualified health** professional that a clear **[potential]**
imminent danger to **[health and safety]™* *“the health of ine
tnhabitants of the mumicipality™* exisis, and i no case shall tie
moratorium or interim ordinance exceed a six-month term. **[Ez-
tensions may be made only upon leave of court.J**

21. (New section) a. The governing body may by ordinance
provide for **[an historic preservation body either hy authorizing
the chairman of the planning board to appoint an historic preser-
vation committee of the planning board or by creating]** an historie
preservation commission.

b. Every historic preservation **[bodsy]** **commission™* shall
include, in designating the eategorvy of appointment, **at least**
one member of each of the following classes: '
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HARVEY S. MOSKOWITZ P.P.P A
Community Pisaning & Devsiooment Conauttant

DRAFT

TO: George Raymond, AICP, Special Master; Bernards Twp.
{Copies to James E. Davidson, Esg.; Arthur Garvin, Esg.;
Steven Wood; Peter Messina, P.E.; John H. Kerwin:; Tom
Hall, Esg.; andv/Kenneth Mizerny, P.P,

DATE: January 23, 1985

This memorandum summarizes the results of the
January 16, 1985 meeting which dealt with the points raised in

the memo submitted by Brener, Wallack & Eill dated January l4th.

A. Total number of units Hills will be permitted ¢to

construct in the Raritan Basin will be 2,750.

B. Bills is reguesting additional retail space up to
100,000 sguare feet. Hills is to submit a memorandum in support
of the additional space. They indicated they can live with the

50,000 sguare feet as recommended in the Master Plan.

C. A number of cguestions were razised with respect to the
request by Eills to allow IDC to extend force meins into the
Passaic River Basin to serve the single-family homes. The Town-
ship will seek the advice of its sewer consultants (Killiam
Associates) with respect to the various options including
commurity septic systems ané extension cf EDC Zorce mains into
the basin. The Township will also try and get approval from the

ills

State for community septic systems within a 80-day period. Hill

will submit & copy ©f an agreement which would allow for the



0

George Rawvmond, AIC Jenuary I3, 19FBS

Face

-~
-

expansion of EDC force mains into the Passaic Basin and which
would include suggested safeguards to prevent their use by anyone

else but Hills.

D. Ordinance Revisions

kl. Concept plan. It was agreed that the concept plan will
show the building footprint, parking areas, and major and minor
roads. The applicant indicates that he will submit full
engineering gdetails as required by the Tdﬁnéhip for Schley
Mountain Road and Allen Road for their approval.

2. Bulk standards.

a. The Township will revise the ordinance to eliminate
any limitation on house size in the two-acre cluster 2zone

providing the lot size is at least one acre or larger.

b. Maximum building coverage. This standard will be
changed to "Maximum Impervious Coverage." I would suggest the

figures be changed as follows:

Dwelling, one-family detached: 50 percent

Townhouse: 75 "
Patio Home: 80 "
Dwelling, twe-familv _
(horizontally separated): 50 v
Dwelling, two-family
{vertically separate): 50 "
Multi-family: 70 "

c. PFPront vard requirement shall remain as set forth in

the ordéinance.
€. Builéing separation shall remain as set forth in the

oerdinance.



Georce Ravmond, AICP : Jancary
®
e. Height restrictions. We are presently working on a
revision to the standard to allow a higher maximum basea on
topography; in other words, three stories in the rear with a
maximum -height of 40 feet would be permitted. The measurement
would be computed from the average finished grade around the
structure. Hills will als; submit a product line to indicate the
maximum height needed.
f. Road widths shall remain as indicated.
'g. The parking spaces will ber reduced te §' X 185
allowing for an overhang. |
h. The Township will add efficiency units as a

permitted use with a minimum floor area of 400 sguare feet.

3. Curbs and drainage.

| &. Curbs (Page 600.9). The Township will either modify

the basic ordinance or modify Ordinance 704 to indicate that

mountable concrete curbs shall be permitted in hich density
single~family éGetached areas and in the R-5 and R-B zones.

b. Swales. Amend Ordinance 704 to read that swales may

be used for érainage purposes along mzjor roads where there is a2

minimum @distance c¢f 40 feet sween abutting buildincs and

pavement,

E. BAapplication Processing

l. EIS and CIS Submissions. I have not reviewed what has

)

been submitted with respect to the EIS and CIS but I will get to
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determine whether any additional material is needed. At this

point I don't think there is any.

2. Time for review. It was agreed to use the timetable in

the Mahwah decision. These are as follows:

Number of Davs

Each Total

a. Determination as to whether application is

complete: 14 14
b. Additional material submitted to make appli-

cation complete (Township must review &

certify as complete or indicate what is

needed: 14 28
€. &All municipal agency reviews and reports: 2l 49
d. Start of public hearing: na 63-77
e. Grant or denial of approval: 30 ©3-107
The total time from original application sub-
mitted to the Township until official action
by the Board shall be not greater than: 107

3. BEills is to submit specific list of what constitutes

unnecessary details.
4. It is agreed that Article B, which calls for detailed

encgineering plans, rplies only to public streets. Ne

(o1}

construction can begin until these plans have been approve

F. Tees
1. The Township agrees to waive &ll municipal fees on low
and moderate income units.
' 2. On prototype buildincs, the State Builéing Code permits

a reduction in fees of 25 percent. The Township agrees to folliow
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G. Off-Tract Improvements
1. I believe there was agreement that $3,240,000 in off-
tract fees was a reasonable amount. If the commercial excéeds
50,000 square feet, applicant will pay 1984 additional <«rip
costs.
2. Peter Messina will provide Hills the new I-78 and

Martinsville Road interchange costs.

H. Summary
l. Hills will:
a. document the need for additional commercial space;
b. provide a resolution or agreement with respect to
the extension of sewers into the Passaic Basin;
¢. provide designs for patio homes so that we can de=-
velop standards;
€. provide product type to ascertain height reguire-
ments:
€. provide information as <o what constitutes
unnecessary cost generating details in crdinances,
2. The Townehip will:
&. examine all sewer options;
b. attempt to get community septic approvals within 80
gays;
c. modify ordinances as suggested in the memc;
€. review EIS and CIS reguirements;

e. provide interchange costs.
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BERNARDS TOWNSHIP
AMENDMENTS TO MASTER PLAN

Adopted October 30, 1984

Master Plan Amendments

l. Page 9 - Add a new objective to the list of objectives under the goal of
providing "a reasonable relationship between housing, employment and retail
development,” as follows:

The Township's land use policy should provide a realistic opportunity
for the construction of low and moderate income housing.

2. Page 19 - Under Future Residential Development, after the introductory
paragraph, a new paragraph should be added entitled, Bernards Township's Mt.
Laure] II Obligation:

- The Supreme Court decision of January 20, 1983, known as Mt. Laure!l
Il, directed that any municipality in a designated growth area in the
State Development Guide Plan of 1980 is responsible for a share of
the regional housing need as well as its own "indigenous" need, as
indicated by data on substandard housing conditions in the munici-
pality. All but the westernmost portion of Bernards Township and
public parklands along the boundary with Harding Township are
included in a growth area on the State Guide Plan. Using generally
accepted methodology to compute its fair share, Bernards Township's
1990 Mt. Laurel housing obligation is between 900-1,300 units of low
and moderate cost housing.

The Township will provide the low and moderate income units as
follows:

a. Provide funds through the Community Development Grant
program or other sources to rehabilitate substandard housing
units

b. Amend its Land Development Ordinance to provide for supple-
mentary apartments

c. Reguire from developers in the R-5 (PRD-2) zone a percentage
of lower income units

d. Increase the density on property owned by Hills Development
enerally west of Somerville Road and currently zoned R-8
PRD-4) to provide for 5.5 dwelling units per acre of which 20
percent will be lower income units



3. Page 2l - After "Quarry," the following paragraph should be
added:

Mt. Laurel II Housing

As part of its Mt. Laurel II obligation, the Township proposes to
rezone certajn lands for Mt. Laurel II housing. These inciude the
Hills Development land in the area adjacent to Bedminster for 5.5
dwelling units per acre of which 20 percent would be low and
moderate income. In addition, the R-5 district south of Valley Road
is also recommended for low and moderate income housing as part of
any proposed planned development (PRD-2). In this zone, at least 20
percent of all development shall be low and moderate income in
accordance with the Mt. Laurel II mandate except for those proper-
ties for which conceptual approval has already been granted (Spring
Ridge). In that case, the responsibility of the applicant shall be for 15
percent moderate income housing. Where an applicant is proposing to
sell market housing at less than $100,000 per unit, in 1983 dollars, the
housing responsibility shall be limited to a maximum of 12 percent
moderate income housing.

4. Page 27 - Figure 5, Recommended Land Use Plan, should be amended to
" show the Hills property in the Raritan basin (presently zoned R-8) adjacent to
* Bedminster Township and that land-located south of Valley Road (presemly zoned
R-5) to include a Mt. Laurel II housing component.

In addition, the following parcels shall be rezoned from R-8 (2 dwelling
units per acre) to R-3 {one (1) dwelling unit per two (2) acres): ' Block 171, lots 3,
4, 5, 6, & 13. These parcles, totalling 121 acres, are located on the southeasterly
corner of Douglas Road and Layton Road. The purpose of the rezoning is to
reduce the impact on the Liberty Corner area of the increased density needed to

secure Mt. Laure] II housing.

5. Page 34 - Second paragraph, delete the last sentence which refers to
fair share.



6. Page 34 - Add a fourth paragraph under "Undeveloped Areas," as
follows: ‘

In addition to moderately priced flats and luxury townhouses, the
Township has embarked on an aggressive program to provide for its
fair share of low and moderate income housing in accordance with
the Mt. Laurel Il mandate. This includes density bonuses to Hills
Development and design and fee waivers to R-5 developers (under
PRD options) to make a portion of their housing affordable to low and
moderate income families in accordance with the Mt. Laure! II
mandate.

7. Page 36 - Before "Recommendations," a paragraph should be added
which would read as follows:

These units, of cburse, are in addition to those units to be provided as
part of the Township's specific obligation under Mt. Laurel II.
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BREXNER, wallaCHK & HILL

HARRY BRENER ATTORNEYS AT LAW CABLE "PRINLAW BRINCETON
NMENRY A MiLL . TELECOPIEF (G6DP P24 6230
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———
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ROCKY L. PETERSON
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MARY JANE MIELSENT ? November 5, 1984
THOMAS F. CARROLL

JANE & KELSCY

T mBIR OF n.J & Ga BaR

L B EE OF Pa Bak ONLY

FILE NO.

James E. Davidson, Esq. 3000-04-02
Farrell, Curtis, Carlin and Davidson

43 Maple Avenue

Morriston, New Jersey 07960

Dear Mr. Davidson:

On behalf of The Hills Development Company, let me thank you for
your letter to Henry A, Hill dated October 15, 1984, which enclosed & copy of the
proposec¢ amendments to the Bernards Township Land Development Ordinance.
Both in your October 15th letter, and in meetings prior to the introduction of the
ordinance and in subseguent telephone conversatlions, you have solicited our
comments 2s 10 the settlement process. I have set forth our concerns and
comments below,

At the outset, The Hills applauds the effort now underway to pass an
ordinance which complies with Mount Laure! Il standards. We recognize this is a
diZficult process, and believe tnat ine Orainance which we have seen is & good
sart towards an Ordinance which woulc enzble us to setile the litigation we
have brought against Bernards, and permit bernards to obtain the repose which it
seeks, Our commensts, beiow, are offered in an zTtempt 10 be helpiful, and 1o
igeniify those points which we belive ought 10 be addressec¢ as soon &s possibie.
We have included comments as to issues in the proposed Ordinance as well as
mzetters of concern 1o Hills which are outside of the Ordinance process.

1. The proposed Ordinance:

Page 3, section 404.5. )

The Hills Development Company objects to the limit of 50,000 sguare
feet of gross leasable floor arez of commercial space. In initial
conversations with Bernards, we hac indicated thet we were
interestecd in 150,000 square feet of commercial as part of & package
which includec resigential gevelopment at 5.5 du/ac.



James L. Davidson, Esc.
November 5, 1984
Page 2

Section 1100

Section 104: Contains a "cap" of 2,750 du; which does not reflect the
fact that Hills has perhaps 20 acres of land in the R-§ zone which is
in the Raritan basin, outside of the 500 acres + about which most
attention is focused. Hills intends to leave those 20 acres or so
undeveloped and would like to transier building credits from that
area into the main landholding.

Section ]106: Contains a maximum building coverage requirement,
which would hamper Hills ability to deliver lower income housing
product. See the atiached comments of Kenneth J. Mizerny, the
project planner for Hills. Some of Mr. Mizerny's comments are
highlighted in this letter, and we think that your ofiice and Bernards’
planner should look at all of Mr. Mizerny's commenzts.

Section 1l06 also contains a height restriction of 35', and we think 45
ieet would be preferable; and contains a ifront yard requirement ol
25', while we think 10' would be preferable.

Section 1107. Please note Mr. Mizerny's comments.

Section 1110: We think a significant probability of unegual
competitive advantage exists for those developers owning land in the
R-5 zone as opposed 1c those owning land in the R-8 zone, both as to
the percentage of units reguired and, as we will note below, in the
concessions granted¢ 1o developers in the R-5 zone noi granted 10 the
R-8 developers.

We have no comments at this time with respett to vour propesecd
resale/marketing procedures. We are learning & grezt dea! irom the
Bedminster project and mey have some concreie suggestions for vou
based on our experience in beaminsier at & later 1ime.

We would suggest modifving vour phasing reguirements 10 bring them
in line with those used in beaminsier znd zpproved dy tnhe Cours,

namely,

% low/moderzte % markes

0% up 1¢ 25%

25% up 1¢ 50%

50% up 10 75%
100% more than 75%

t would even be wise 10 permit some relaxation of these phasing
reguirements, since & developer me)y chose te do what Hills dic in
Bedminster--buiic all of the iower income units &t once, ziter the
market pattern of the unresirictec uniis was set.



James E. Davidson, Esq.
November 5, 1984

Page 3

Sections llll and 1112 : Please note Mr. Mizerny's comments.
Il. Items outside the proposed Ordinance.

The proposed ordinance does not replace the existing Ordinance, and

we have some major problems remaining with that. These include:

l. Submission requirements. We believe that the submission process is
far more complex and cumbersome than is necessary for any
protection of the public health, saiety and welfare; wouid not
withstand judicial scrutiny, and serves neither the Township nor the
developer. You have recognized this by giving "fast-tracking” to
other developers providing lower income housing; and we think that
Hills is entitled to at least that much.

2. Waiver of fees. It is our understanding that your Planning Board
has already waived fees for a competitive developer in the area so as
1o induce him to provide lower income housing. We understand that
this waiver of fees was for the entire development, not just the lower
income portion thereof. We would also like to have the development
fees waived.

3. The Ofi-tract contributions need to be discussed between vour
engineer and ours, and a reasonable figure developed which both of
our clients could agree to. We cannot live with the present formula
with the higher density in place, and I think neither of us wants 10
leave this case with any issues unresolvec.

4. We have some general prcblems with vour design reguirements.
Tne building length, number, and mix reguirements not oniy vicia1te
the previous (Leahy) Order, but elso make it impossibie ior us to
provide the kin¢ of units which we are provicing in bedminster. Jus:
one example: 605 D reguires that no building have more than & units
in it. In several of our product tvpes, for which the architectural
work is already done, for Which construciion has been compieiecg, and
for which there is an obvious marxez:, we have buildings with 1€ units
or more, and we fail 1o see why we shoulc either cdiscard & winning
formulz or be forcec to seek @ waiver of this reguirement. There are
other design problems, such as the parking stzll size reguirement, the
granite block curbing recuiremens:, the shzoe Iree regulrement, anc
other iliustrations reierencec in our complaini. Rather than list all of
the design problems in the ietter, a better way to proceec with Tnis is
1o have your planner and ours sit down together and work out & series
ol proposais which meet our mutuai goals.



James E. Daviagson, Esg.
November 5, 193¢
Page &

The tax issue we have previously discussed may well have worked
itself out, in fact, since Hills intends to proceed to market the lots which were
affected by the series of errors affecting the tax assessment. We may wish to
review this, particularly if there is 2 delay in marketing those lots.

There is a significant problem we may face with respect to the lots
we have begun 1o develop in the Passaic basin--the sewer issue. As you know,
we had proposed serving the 268 + units in the Passaic with a "community septic
system", and have had some discussions with your Sewerage Authority as to how
the systems would be monitored, serviced, and maintained. One proposal we had
put iorward was to have Environmental Disposal Corp. handle that process.

We have now learned that NJDEP is raising some questions as to the
final approval of the community septic system proposal, based on preliminary
data which they got from a project in Wisconsin. We have learned that later data
seems 10 contradict the earlier findings and perhaps the issue can be resolved on
a technical basis. However, we are also thinking that a better approach might
well be to abandon the idea of a community septic system, and tie the lots into
the Environmental Disposal Corp. plant or into the Bernards sewer system. 1i we
do go forward with the EDC sewer possibilities, we would be willing to size the
pipes, pumping station, and all other facilities so that they would serve only
those lots we are zoned for in the Passaic and would covenant with you that we
are not going to sewer any more areas within the Passaic basin.

Such a solution might be the best one, both from an immediate
standpoint and also from a longer-run maintenance view, and we shoul¢ discuss
it. If this is & desirable way 1o proceed, Hilis will have to work out the
adminisirative problems with NJDEP and would have 10 expand its franchise
areg, and the cooperation of Bernards Township would be vital in both areas.

As I suggested, I am enclosing Mr. Mizerney's critigue, and wouic be
heppy 10 assist in arranging meetings Detween Mr. Mizerney and your
planning/technical stafi, as well as between Bob Rodgers, our traiiic engineer,
and your engineering/technical sweff. There are 2 series of imporiant detalls
wiich need 10 be resolved if we are ¢ have & compieie setiiement of ell issues
in this case, which is, I think, the goz! which poth Hills anc bBernaras ere-1rving

1o reach. \ ’\ (-\
Oﬁe"s\?\reg#ds. //
L=
Tnethas 3. Rdll
Enclosure
TIH-3

cc: “denry A. Hill
Jonn Kerwin
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BRENER, WALILACK & BEILL

—atBy BRENER ATTORNEYS AT Law CABLE "PRIN_LAW PRINCLTON
HENRY A HILL TELLECOPIEK: I6DOP) B22-62389
MICHAEL D. MASANOFF® -6 CHAMBERS STREET
. . e TELEX: 837682

ALAN M. WALLACK® PRINCETON, NEW JERSEY 08540

JR—
GULIET D. HIRBCH™ - )
GERARD H. HANSON . (800) 824-0808 CHTMBER OF Ny & B.C Bak
o, CHARLES BMEAK®" " HERBER OF na. & o Bak
EDWARD D. PENN™ T LMBER OF M. & N AR
ROBERT w. BACSO. JR.™ - ‘uLustn OF nu. 4 Ga. Ban
MARILYN S. BILVIA . ¢ MEusLn B o gon ONLY

THOMAS J. maLl

SUZANNE ™, LaROBARDIER™

ROCKY L. PETERSON

VICK| VAN ISLER

MICHRAEL o. FEERAN

MARY JANE NICLSEN™ ™

L. Gina CHASE®

THOMAS F. CARROLL January 14, 1985
JANE S, KELSEY

FILE NO.

George Raymond, AICP

Raymond, Parrish, Pine and Weiner
555 White Plains Road

Tarrytown, NY 10591

Dear George:

As you requested, 1 have set down on paper those issues which are of
greatest importance to Hills. ] believe that none of the issues pose insurmountable
problems, and that with diligent effort on the part of the parties, and with your
assistance, we should be able 10 resolve these issues in 2 timely fashion.

1 understand that we are meeting at 10:00 z.m., Wednesday, January
16th, 1985 at the Bernards Township Municipal Building.

See vou then.

-
' /\Rg \ 7

e

SEND VIA ZXPRESS

Zncicsure

ce . John Kerwin
Henry A. Hill, Esaq.
A-thur Garvin, I, Esc.
James Davidsorn, Esc.



MEMORANDUM

TO: George Raymond, AICP, Special Master in Bernards Township
FROM: Brener, Wallack and Hill, Counse] 1o The Hills Development Company
RE: Issues in the Hills v. Bernards case

DATE: January 14, 1985

Pursuant to your request, we have set down below what we regard as the
remaining significant issues in the Bernards case:

}. Total number of units Hills will be permitted to construct:

The Township has "capped" the number of units permitted by the revised
zoning in the Raritan Basin at 2750. Hills has lands within the Raritan Basin in
excess of the 500 + acres in its main holdings, and these should be accorded the 5.5
du/ac rights otherwise permitted.

For a variety of reasons, it would be desirable to have additional
flexibility in the zoning ordinance.

2. Permitrted commercial space.

The Township has allowed The Hills 50.000 square feet of commercial
space, designed to serve the internal needs of the Hills residents. With the
expanded size of the developmen:, 150,000 square fee: would be more appropriate
1o service the needs of the residents. This would include provisions for
neighborhood shopping as well as professional offices.

3. Sewer service:
{z) Service to the Passaic Basin.

As vou may be aware, Hilis had originally ocroposed to service the lots in
the Passaic Basin with @ community septic svstem. Tnis was the “gesired" policy ¢f
DEP in !98. DEP has now indicated tha: it will not permit the construction oI tne
community septic system it had originelly indiceted it would zpprove in the Passz:c
Basin. Without some sort of sewer service, the lots are undevelopable a: the
present time. The probable gallonage of effjuent Tc be generziec by the I75 =
houses in the Passzic—less than 10(.000 g.c.c.—couid be accomocated in a1 least
Two ways. DIP has suggested tha: it woulc be approprizle ¢ have mne homes
serviced by the bernards Sewage Treatment system, anC the 1echnical processes
necessary 1o connect 1o an available bernards piant for treaiment are within
rejatively easy reach. '

In the alternative, Environmenza! Disposa! Corc. (EDC) could provide
sewage treztment for the jots. It would be necessary for EDC's Zranchise arez 1c be
expandec o the outbounds of the Hilis property, for the 20! anc 20¢ pians for the

- - : : . - - 5 L G S - . vow
arez ¢ be emendec, anc for DT 1o receive full municioa!l cooperation 1T Carry oul



this service.

Which ever alternative is selected, it is necessary for this question to be
resolved in order 1o settie the suit.

(b) Expansion of EDC's plant.

Hills believes that an endorsement from Bernards as to the socijal
desirability of the expansion of the EDC piant 1o serve the lower income units and
the market units necessary to support them would be helpful in securing 201/208
modifications, as necessary.

t.Revisjons to the Bernards Township Ordinance:

It is understood that as part of the settiement with Bernards, a concept
plan vesting rights/obligations as to both Hills and Bernards as 1o location of roads,
densities of sites for housing/commercial development, number of units,
development standards, drainage, open space, community facilities and related
issues for & period of at least ten (10) years will be included.

This Concept Plan will be, therefore, outside the existing Bernards
Township Ordinance. However, there are a number of specific changes which Hills
believes are necessary in the exisiting Ordinance. Some of the problems have been
previously pointed out (see Hall letter of 11/5; Mizerney memos of 10/15 and
11/28, all attached). By way of illustration—~and retaining the right to point out
additional problems which may occur as a result of detailed discussions between
Hills and Bernards— we sugges: the following problem areas:

&. Design Standards:

i. Bulk standards: As one illustration, the standards for the one-acre
zoned land permit a larger house than would be permitted in the
Two-acre zone under the cluster provision.

ii. Maximum building coverage: As previously noted by K. Mizerney
(see memo of 10/15/8L), the standards esteblished in the Ordinance-
-20% for one/two family oweliings; 25% Ior multi-family—-make no
sense anc shoulc be eliminazec.

iil. Front vard reguiremenss: should De no more than 20 feet; should
have optional provisions for recuction to 10 fee:. )

jv. Building separztion reguiremens:s: as per Mizerny memos of 10/15
anc 11/28.

v. Height restrictions neec 1c be mocdiiec so as 10 permit the
potential for 3% stories—say, £5 feei—which may be requirec for
certain product Types under uphill/downhill configurations.

vi. Road widths, curbing reguirements, building size limits, oarking
stangards, and numerous other restrictions irn the Ordinance could be
medified with cost savings ang no loss of pudlic health, saiety anc
convenience.



b. Application processing:

i. The initial application proceedures are 100 cumbersome, detailed
and expensive. Hills intends to provide & schematic Concept Plan,
and, in view of the fact that it has already provided Bernards with a
previous environmental/community impact repori, and in view of
the fact that the area has been re-zoned, by the Township, 10 2
higher density— with the Township's full knowledge of what the
environment is in that area, and what Hills intends to do with the
land, it seems redundant and cosi-generative 1o reguire Hills 1o
provide Environmental Impact/Community Impact statements. :

il. The process of building lower income housing along with market
units can be impeded or rendered much more expensive by delays in
the processing of applications— delays which serve no one.
Therefore, Hills wants " fast-tracking” on all applications, not just
Concept plan applications. "Fast-tracking" means deletion of
unncessary details, elimination of unnecessary reviews, scheduling
so that the technical reviews are conducted in a high~priority
fashion, and board consideration of projects with lower income
housing on a priority basis. As one exampie of this, when Hills
proposes 2 subdjvision/site plan, the whole process of review ought
to take place within 60 days following submission, with special
meetings exclusively devoted to considerations oi Hilis applications
held as frequently as necessary—every week or every other week, if
necessary, for the entire buildout period. Given the fact that other
builders may also seek to provide lower income housing, Hills wishes
to have a guarantee that jts applications would be first on the
agenda for all Pianning DBoard meetings at which it has anv
_application pending. '

iii. The procedures for waivers/modifications of the terms of the
Ordinance neec 1o be streamlinec.

¢. Fees:

While Hills welcomes the elimination of arplicable iees for jower

income housing, it wants & guaraniee that:

i. fees chargec for all housing it bulids in bernards not exceec ine
ciual cost of the inspections periormec;

. Use of "prototype" building designs must res.lt in reduction oI
fees chargec;

ili. X other developers providing Jower income housing are providec
with waivers of ifees for both marke: anc jower income housing,
Hilis wants the same waiver. Hills cannot be placed in any
competitive disadvantage with ciner deveiopers providing jower
income housing.

€. Engineering Stancards:

-

Tne Hills review o engineerin
excessive, COST genergsive, anc

slencarcs.

standerds Inficates that many are
AY

¢ H
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2. Qi{-Tract improvements:

The Hills will provide up to $ 3.24 million dollars to support all off-tract
improvements generated by its development, provided:

a. Hills and Bernards agree to a timetable and location of the
improvements to be undertaken by Bernards; including the Allen
Road extension/bridge

b. Hills and Bernards agree 10 & timetable and approval standards of
all road/utility improvements 1o be undertaken by Hills; including
the reconstruction/realignment of Schley Mountain Road.

c. Bernards agrees that this sum will cover al] assessments made by
governmental bodies, whether state, county or Jocal, for road
improvements. Hills cannot agree to contribute a known sum of
money 10 improve roadways impacted by its development; and
remain liabie for "assessments" proposed by other levels of
government which intend to improve roadways as a result of their
own or other developer's planning processes.

Tne {figure agreed 1o reflects an assessment to the 50,000 sguare
ieet of commercial space, with an undersianding that the assessment is based on
33% of the otherwise applicable assessment, inasmuch as the traffic generated
therein is related to the interna) needs of the development. When Bernards reaches
agreement with the Hills as to the additional 100,000 square feet of commercial
space, i1 would be appropnate to make an addizional contribution to the off -tract
improvemens: fund

6. Farmland Assessment:

Hills and Bernards have an existing dispute as to taxation. If the sewer
probiem in the Passaic Basin is resoivec as suggested, then the Taxation issue can
2150 be resolved. I¥ the Passaic basin lang it no: sewerel, Then the issue remains
and must be resolved. Meetings berween counsel for Hilis and bBernards are
scheduiec in advance oi the meeting with the \:c.S.- .

7. Open Spzce requirements
The Hilis is willing to discuss piacement ci open sbace anc dedication cf
lands to the Township for community iacilitiesiopen soece/passive recreziion

purposes. This is an issue which needs 1o be Zuliy resoivec before the concept pian
is Iinalizec and agreed to by 2ll pariies.

tih-4/1/14
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James E. Davidson, Esqguire

rarrell, Curtis, Carlin, & Davidson
£3 Maple Avenue

Morristown, New Jersey 07950

Dezr Jim:

1 am glad we hac the chance o discuss the pending Stipuietion of
Settiement at the Mount Laurel conference on Szturday.

1 am enclosing tne foliowing items:

1. A redrafted Stipulation of Settlement, which reflects a.
conversztion I had with George Raymond ioday. Georee it poing
To review <+the materiz] he has and wiil setl fortn  his
ungerstanding of vour Tazir share of lower income housing. The
Stipulation now inciupes lanouage making it clear Ihat <he
Township woulc receive 2 Jucgment of Repose zs & consequence of
this Settiement. I hazve gisc aaged some  annuage  wnich
protlecis Tne Hiilzs Deveicoment lomoeny  in The event that
iegisietion, now pending, UTTIMEIely mENBDES 10 TET sitnec into
Taw. We poth realize Tnetl GEC™GE Kevmone has net vet rengered
¢ Tinal geczision on <air share anc Tomdliance, anc Tnhe Tinal

- n

cf =ne Setziement Crger will refiezs his opecisione.

I @m gist inziuging tne Memo-encum of Ungersieniing wnich

-

crzfiec on receipt of matierial Trom Orth-Roopers,

Yy

o

(¥

. Ken Mizerny's graft of Appencdix "i", which includes ne changes
which Ken believes necessary 10 De ma0e in TnE EXsSIisTING
Orcinance with respect <o puiicing coverzge, site cesign, ang
2pplicetion procedures. Tnis meierizl 1S Deing  veviewsd Dy

harvey NoskowiTs now.

4 I oam 2len Spelsdm prase a8 Lemapnes non N R - Y e T
L loam glse inZiucint e ¢r2tl ¢ coengiy YU, wnmion meTerts £
TIME DBYIDC SET TOYIN in Tne ManwErn pecsiesion



b
Mr. James Davidson T
April 1, 1985 "
Page 2 Y -

- : 4

I believe this case s now ripe for settlement, and would propose
that we schedule 2 meeting among the parties to be heid no later than April
10.. This will give us the opportunity to work trrough the document, on & line

~-
Team

3
by 1ine basis if necessary, so thet we can gel this cese {and <the Farm)and =
Assesmerit case, which is currently scheduled for Irizl on April 17) out of the =
way in a timely fashion. : o r

1 Jook forward to hearing from yvou in the near future.

Sincgre1§7\\r ;_

Ol L |

' iV / - W,

‘ Thomas J. Hall ( iy

T3H/en ._ / 3 L

Enclosures A\ '

cec: - John Kerwin
Art Barvin
George Raymond
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HARRY BRENER

HENRY A HILL

MICHAEL D. MASANOFFS®®
ALAN M, WALLACK®
GERARD H. HANSON?
GULIET D. HIRSCH

J. CHARLES SHEAK®®
EDWARD D. PENN*
ROBERT W. BACSO, JR. ¥
MARILYN 5. SILVIA
THOMAS J. RALL

SUZANNE M. LAROBARDIER®

ROCKY L. PETERSON
VICKI JAN ISLER
MICHAEL J. FEEHAN

MARTIN J. JENNINGS, UR. **

MARY JANE NIELSEN**
E. GINA CHASE®"
THOMAS F. CARROLL
JANE S. KELSEY

John Kerwin

BRENER, WALLACK & HILL
ATTORNEYS AT LAW

2-4 CHAMBERS STREET
PRINCETON, NEW JERSEY 08540

(8006) 924~-0808

May 21, 1985

CABLE "PRINLAW' PRINCETON
TELECORPIER: (609) 924-6239
TELEX: B37652

S MEMBER OF N.J. & D.C. BAR
O MEMBER OF N.u. & PA. BAR

* MEMPER OF H.J. & H.Y, BAR
T MEMBER OF N.U. & GA. BAR

4 camririgo CIVIL TRIAL aTTORNEY

FILE NO.

President, The Hills
3 Burnt Milis Road
Pluckemin, New Jersey 07978

Dear John:

You requested a copy of the current Bernards Stipulation of Settiement.
Enclosed is a copy of the last draft circulated— there needs to be some change in
this to reflect:

a. Whatever number George Raymond finally settles on as Bernards fair
share;

b. Whatever agreement we make with regard to off-tract improvements;

c. Any other final issues.

Jim Davidson and 1 spoke today-- he's requested a meezing for Friday,
10:30 a.m., his offices in Morristown, to resolve all final issues, including number
of lower income housing units to be built. Can ! assume you'll be there?

As you may also be aware, I'm meeting with Cilo, O'Connell and Callahan
at Bedminster, 9:00 a.m. on Friday to dispose of the Offerjoist/other sewer issue.

Best regaxids.

- - 4
i . 1 VA 4

i 4 o e
=7
Thomas J.

e

Hall -/
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HARRY BRENER

HENRY A& il

S MIZHAEL O MASANOFF=®
ALAN M WALLACK®
GERARD H. HANSON®
GULIET D. HIRSCH

J. CHARLES SKEAK®®
EDWARD D. PENN*
ROBERT W, BACSO, JR. *
MARILYN §. SILVIA
THOMAS J. MALL

SUZANNE M. LARDBARDIER™
ROCKY (. PETERSON

VICKI JAN ISLER

MICHAEL J, FEEHAN
MARTIN J. JENNINGS, JR *°
MARY JANE NIELSEN® ™

E. GINA CHASE®®

THOMAS F. CARROLL

JANE S. KELSEY

BRENER, WALLACK & HILL
ATTORNEYS AT LAW

23 CHAMBERS STREET
PRINCETON, NEW JERSEY 08540

—

(606) 924-0806

May 31, 1985

CABLE "PRINLAW' BhINCETON
TELECORIER. {60P) B2a-6238
TELEX B376€52

TMLMBER OF &y ¢ D.C BAR
S HEMBER OF N,y i ma. mAR
THEMBER OF w.u. gy . BAR
PUMEMBEIR OF h oy 4 Ga BAR

L CERTIFIED CiviL TRiaL AYTORNEY

FILE NO.

James Davidson, Esguire

Farrell, Curtis, Carlin, & Davidson
43 Maple Avenue

Morristown, New Jersey 07960

Dear James:

In anticipation of our meeting on Wednesday, I have put together yet
another draft of the Stipulation of Settiement, which reflects a refinement of
thought with respect to the square footage of the commercial area. Since I
understand that George Raymond's report to the court will include a reference
to the 68 unit “bonus" we discussed Monday, but will suogest that these units
be phased later in the 1990's, I have retained the language in tne draft
stipulation to that effect. '

On Wednesday, I would 1ike to think we would be in a position to
resolve all remaining issues to get this agreement initialed. ‘

Sincerg)i,' //
Y
| 1
o K |

TIH/ehl P = .
Snclosure V// 5\/// N
cc: Art Garvin :

dohn Kerwin :

George Raymond



