
&b\S^L



r
C/3

00

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808
ATTORNEYS FOR Plaintiff

THE HILLS DEVELOPMENT COMPANY,

Plaintiff,

vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal
corporation of the State of New Jersey,
THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP
OF BERNARDS,

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY/OCEAN COUNTY
(Mt. Laurel II)

Docket No. L-030039-84 P.W.

CIVIL ACTION

APPENDIX IN SUPPORT OF MOTION ON REMAND FROM
THE SUPREME COURT OF NEW JERSEY

BRENER, WALLACK <5c HILL
2-4 Chambers Street
Princeton, New Jersey 0Z5U0
(609) 924-0808
Attorneys for Plaintiff



TABLE OF CONTENTS



CONTENTS OF APPENDIX

Document

Partial transcript of July 20, 1984 oral argument

October 16, 1984 correspondence of
the Honorable Eugene D. Serpentelli
to Arthur H. Garvin, III, Esq B

Ordinance 704 C

November 23, 1984 correspondence of James E.
Davidson, Esq. to the Honorable Eugene D. Serpentelli .... D

December 19, 1984 immunity Order E

Proposed zoning amendment Ordinance 764 F

Harvey Moskowitz memo of May 21, 1985
to Bernards Township Planning Board
regarding ordinance changes G

May 31, 1985 Stipulation of Settlement H

Memorandum of Agreement I

Memorandum of Agreement with drafting revisions J

May 13, 1985 correspondence of Honorable
Eugene D. Serpentelli regarding second
extension of immunity K

June 12, 1985 correspondence of James E.
Davidson, Esq., to the Honorable Eugene D. Serpentelli
advising that the parties had arrived at
an agreement and requesting a hearing date and
third extension of immunity L

Proposed form of Order of Judgment M

Supreme Court Order of February 20, 1986 N

Portion of brief filed by Defendants in
the Appellate Division in support of
motion for a stay • O

Brief filed by Defendants in the Supreme
Court in opposition to Plaintiff's motion
to dissolve stay , P



Partial transcript of October 4, 19S5
proceedings before the Honorable Eugene D.
Serpentelli Q

Portion of official reprint of
-N.3.S.A. 40:55D-90 amendment R

Harvey Moskowitz January 23, 1985 memo to George Raymond
summarizing the parties' January 16, 1985
meeting S

October 30, 1984, Bernards Township
master plan amendments T

November 5, 1984, correspondence of
Thomas J. Hall, Esq. to James E. Davidson, Esq U

January 14, 1985 correspondence of
Thomas J. Hall, Esq. to George Raymond
(w/attachment) V

April 1, 1985 correspondence of Thomas
J. Hail, Esq. to James E. Davidson, Esq W

May 21, 1985 correspondence of Thomas J.
Hall, Esq. to John H. Kerwin X

May 31, 1985 correspondence of Thomas J.
Hall, Esq. to James E. Davidson, Esq Y



EXHIBIT A



1

2

THE COURT: I would not mine being

quoted in whet I am saying here. Unfortunately,
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MR. DAVIDSON: May I say one other thing:

We are very concerned with their commitment.

They have attached a commitment.

Mr. Kill has referred to the commitment

in his reply brief to our motion. We read that

commitment to say that we are committed to

Mount Laurel housing if we get what we want.

We want them to be committed, to build

Mount Laurel housing whether or not they get

what they want. That's what the commitment

ought to be, and if they are willing to build

it, then they ought to be willing to stand

behind it.

TEE COUPvT: Yes, but now your naivete

is probably going to result in your ordinance

being found valid just as your argument v:ith

respect to Mr. Hill's approach to the TO--T..

Unless you are going to be able to

prove, and you are going to have a tough ror

to hoe, I mean, factually, in a mandatory

set aside, in the absence of mandatory set aside

that you are going to be able to produce housing



1 [ in this Town, it seems to me you arc ccinc ro

•!!
2 !j face a very, very difficult uphill fight.
,\

3 |f I think it is going to be rather ea?'-

4 for Ilr. Kill to demonstrate that this ordinance

5 will not produce low and moderate housing.

6 If he cannot demonstrate it as a matter

of law on a motion, it's going to be rather easy

as a matter of fact if you are going to rely

upon the good faith of builders to come into

10 j your town and build low and moderate housing.

11 MR. DAVIDSON: Okay. I hear you.

12 THE COURT: Zn& there is one thing

13 that follows on that, and I think should be

14 clear to you and should be thought out, and

15 that is, that the plaintiffs barred now in

16 Tiount LaursI matters are now bringing these

17 motions for ether purposes other than vrinninr,

1.8 I and that is, that they will follow with a

19 motion after they have proven invalidity

i •

20 !; pursuant to Rule *:44-£ to demonstrate that

21 j; the town has defended against the motion for

22 summary judgment knowing that there was

23 palpably no genuine issue of fact which would

24 ! then entitle them if such a motion was granted

25 ! to attorney's fees from this day forward.•
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Court of £rfo

CHAMBERS OF
JUDGE EUGENE D. SERPENTF.LL1

OCEAN COUNTY COURT HOUSE
C N.2191

TOMS RIVER. N . J. O87!>3

October 16, 1984

Arthur H. Garvin, III, Esq.
Rerby, Cooper, Schaul & Garvin, Esqs.
9 De forest Avenue
Summit, N. J. 07901

Re: Hills Development Co. v. Township of Bernards et al

Dear Mr. Garvin:

order.
1 have your letter of October 10, 1984 which enclosed a proposed

The procedure being followed is not in accordance with my normal
approach to granting immunity to builder's remedy suits. I have previously
been agreeable to granting immunity from builder's remedy suits if the
township will stipulate the present invalidity of its ordinance and its fair
shae number. The order as submitted merely delays the interim process for 45
days while the township attempts to resolve the matter. 1 do not believe
that that is a healthy practice in Mount Laurel litigation given the
procedure vhich 1 am willing to follov, 1 vill be happy to confer vith til
counsel concerning the matter at your earliest convenience.

Very truly yours,

EDSrRDH gene D. Serpei i£e l l i , JSC
1/
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Bernards Twp.
ORDINANCE «T04

AN ORDINANCE OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF tCRNARD* AMENDING THE LAND
U K ORDINANCE OF THE TOWNSHIP OF BERNARDS

BE IT ORDAINED by ms Townenw Committaa ot me Townsfuo ot Damaw m tM County o) Somerset and SUM of
Mao jersey mat.

WHEREAS, ma Supreme Court of Naw Jersey, m tna caaa known as Mount Laura* II. has announcad a rule ot law
fwouKWQ tFiatv #w#fy fVHioicipBWffy m ̂ MNV ̂ •yn#y fnuct pfOMds • rtstnfec opportunity tor tfw cotwruciton ot id t w u w i
oi a regional naaa lor low and mooarate mcoma housing and

WHEREAS. Mjganon is pending against tfw Townantp ol Bamaros m when it is alleged mat ma prsaant Land
Dcvawpmant Oromence ot tna Townsnip ot Bernan» tans to comply wim ma manoatat ol Mount Laurel II. and

WHEREAS, mraugn poor anactmanis ma Towns/wo ot Bamaros has provided oansity bonusas to flavawpant and
has omerwiee provMMd a realistic opportunity tor me construction of low ana mooarats mcoma nouatng. ami

WHEREAS, it m found l o M m m bast mtarast) of me Townsnip of Barnaroi to amand its Land Development
Ominanca so as to tuntiar ensure me actual construction ana availability oi a lair snare of low and mooerale mcoma
housing in tna Township of Bernards

NOW THEREFORE. BE IT ORDAINED that tna Land Development Ordinance ot me Township o' Barnard* be
amended as follows

1 There n added to said Land Development Ordinance a new Article 1100. as sal tortn in Appendix A lo tins
amendatory Ordinance

2. Sactwn 202. Delinitions, m amended m the following manner:
(A) inserting, after Subsection 122. Lot Width, the following naw subsections:
122. A tower Income Household: A houaenoM meeting the income eligibility limits tor a household designated as low

and v»ry low contained m H.U.O. Section a Rental Assistant Program Income by Family Sue tor me appropriate
housing region for various sure households, or other generally accepted slate or federal agency standards

122.B Lower Income Housing: Those dwelling units which are affordable to purcnase or rent by a lower income
household using not more man 28 percent of the family income tor taws housing and 30 percent lor rental housing

(B) inserting, atter Subsection 180. Retail Sales and Service, the following new Subsection:
180 A Reviewing Body: The Planning Board, except where otherwise required by N.J.SA 40:55 D-1 et saq.
3 Section 405. Conditional Uses. Subsection C. Specific Requirements paragraph 6. Commercial Development —

PRD-4 only, a amended by deleting paragraph t and replacing tna same with the following:
I The maximum development shan De limned to 30.000 squars feet ot gross leasable floor area tor the first 600

dwelling units ol the PRD-4 and 1000 square teal ot gross leaasble floor area lor each additional 20 owelling units of
tne PftD-4 thereafter, not to exceed an overall total of 50,000 square feet ot gross leasable floor area, and provided that
tne Board shall find mat me intent ot the proposed commercial uses, singularly and in combination, serve a local and
not a regional market.

4. Section 405. Conditional Uses. Subsection 10. Apartment wrthm a single family residence, is amended in the
following manner:

(A) Denting paragraph a in its entirety, and replacing the same with the following
a The number ol apartments within a smgte-lamMy residence snail be limned to one. and shsll be located within tne

principal Building or an out-bunding existing at the tune ol passage ot this amendment
(B) Deleting paragraph b. in its entirety
(C) Deleting paragrapn e. in its entirety, and replacing me same with the following:
e Tne exterior appearance of the principal structure shall not be substanlially altered or its appearance as a

singta-lamily residence changed
1 The minimum size ot apamnents shall conform to FHA minimum unit sue by bedroom count.
5 Tne Zoning Mao of tne Township of Bernards. Somerset County. New jersey, dated June 2. 1980. and revised

through December 14. 1982. Map 1 ot 2. 8 hereby amended in me manner snown in me attached Appendix B to mo
smenoatory ordinance, and the map attached as said Appendix B « hereby aoooted and is declared to be pan of me
Land Development Ordinance ot the Township ot Bamaros.

BE IT FURTHER ORDAINED that if any pan of KM Ordinance is declared invalid, such invalid pan shall not enact or
invalidate me rsmamoer df this Ordinance. PROVIDED, however, mat in me event mat any provision lor a mandatory
sat aside, as specified m Section 1110.A.. is declared invalid an property owners to whom such provision wasmtanoad
to apply shall nonetheieia be required to include a reasonable number ol lower income dwelling units as pan ot any
oevetonment on such property

BE IT FURTHER ORDAINED that ttus Ordinance shall lane effect immediaiely upon final passage and ouMe*non.
provided, however, mat me provisions of this Ordinance snail expire one year from its effective date, unless further
extended by ordinance, unless on or before such expiration dale a Mt. Laurel II ludgment ot repose n entered by tne
Law Division ot me Supanor Court of Naw jersey with respect to me Land Development Ordinance of tne Townsnip of
Bemaras.

APPENDIX A
ARTICLE 1100 — REGULATIONS APPLICABLE TO THE R-5 AND R-8 2ONING DISTRICTS PROVIDE AND LOW

AND MODERATE INCOME HOUSING
11 01. Purpose

The purpose ot mis Article 1100 a to establish procedures tor approving PRD developments in me R-5 and R-8
zoning districts m order to comply witn me provisions of Mt. Laurel II The regulations ana controls contained in tms
Anew snail be interpreted to assure me construction ot lower income housing which meets the sunoarm and
guKieiinas sal form in Mt. Laurel II. Any provisions ol any otner ordinances or Articles in conflict wrm me Article 1100
ana which imposes restrictions or limitations not related to naatth ana safety snail be inapplicable to developments
unoer the Article 1100

n is also tne intent of mis Article to provide a realistic opportunity lor me construction ot a variety of housing types
and income levels in tne Townsnip. meiuding housing tor lower income nousenoKn: ana to encourage me develop-
ment ot such lower income housing and otner noustng by providing specilic land use regulations addressing most
needs Tnese regulations are designed to meet me mandate ot Mt Laurel n
1102 Regulations ApoHcaoW lo fee R-5 and R-* Zones si Pan el me PRD-2 sod PflD-4 Options

A Application Procedure
* Aopucant snail suomit reouired plans and documents to tne Planning Board lor review ana approval The

Planning Board snail dstnbute tne plans to mose agencies reouired by law to review and/or approve development
plans ana to Townsnio agencies which normally review development oisns

2 The Planning Board snail noid a public hearing in accordance wrtn N.J.S A <0:55D-*6.1 on me aooncanon The
initial neanng snail be held not less man thirty (30) oays nor more man lony-nve <4Si days Tom me date oi submission
at a complete application

3 Applicants wrm 10 or more acres may eiect to suomn a Concept Plan in accordance witn Section 707 as part ol
a PRO application in any R-5 or R-8 zone in me alternative aooncant mav louow D'oceoures tor sucoivision ano site
Dia^ approval set loerrt eisewnere m this ordinance Once a GO^ is soorovec. applicant snail oroceeo as provioeo in
mis ordnance tor subdivision and/or site plan approval
1103 U H Regulation!.

A Permitted Uses
1 Dwelling, One-family
2 Townnouse
3 Dwelling. Two-Family
* Dwelling Mulii-Family
5 Public oarKs. playgrounds, conservation areas, and mumciDai facilities
6 Common Open Space
7 Planned Development
B Accessory uses
1 Personal recreational facilities
2 Accessory buildings
3 Otl-street earning and garages
* Fences
5 ions
C Conditional Uses
1. Essential Services
2 Nursery schools.
3 Pnvate recreation uses wrm lights
* Ratau and service commercial unoer PRCM option in accoroance with Section 405 reowremems

1104 Minimum Tract SUa and Grou Oansity
1 Minimum Tract Sue Tne minimum tract sue for otner man singie or two-tamiiy development in either zone snail

be 10 acres
2 The maximum numoer of oweNtng units snail be as follows
R-5: PRD-2: 5.5 owelling units/acre on lands defined as Drvujnos in Amen 200 and 1 0 dwelling unit per acre on

lands defined as lowlands in Annie 200. wmen is transferable pursuant to mis ordinance and subfect to a maximum of
6.5 awamng units/acre of dry land

R-*: PflD-4: 5.5 dwelling units/acre up to maximum of 2.750 owemng units m the zone
1105 MimmuRi Tract Sataaek

All osiaiopmem snail maintain a 50-loot minimum cutter to a" exterior property lines Said buffer shall be bermed or
landscaped ana remain unoccupied except for entrance roads or utilities Buners may include minimum yarc



raoummam* tor an smgw^aiMy two-tamty and KMmnouaa oa»aiopmsnt.
1103 k m a j w ot A n * , tut* and Vsttf Haqyiiamanis

Minimum Mmwumt Ya*e> Maxtmuw

fwrnftf d Uses
Dwelling. One-family
Townhouse
Dwelling. Two-Family
(hontontany

aaparated)
DweWmg. Two-family
(ver»catr»

eeaeraied)
Dwelling Muttt-*e>r»ry

(•«•«•)

5,000
N/A

6.000

3.000
unit
N ' A

LetWIdwi
SO'
16'

60'

30'

N/A

frant
25'
25'

25'

25'

N / A

one/Mat
10'/15'

N / A

1O'/15'

0/10'

rv/A

ftaar
25'
20'

25'

25' '

N/A

Cover—i
20%
(0%

40%

40%

35%

1 MM|
35
35'

36'

35-

35
110? Distance t i w w n BulWmot

The nwwnum <Munc« between tawnhoueas and murrMarmry owMing* snail be as W O K

A. Wmdonnma wan lo wmdowtoas waH 20 leet
B Window wa* lo wmoowtaa* vail 30 laat
C Window wall lo window waH

Front lo front 75 laat
Raar to raar 50 feel
End lo and 30 <aat

0 Any building taca to right-of-way 25 Mat
E. Any building lac* lo collector atraat curb 40 laat
F Any bunding taca to arterial ttraal cum 50 laat
G. Any bunding taca lo common parking araa 12 laat

The Planning Board may raduca the above diatancaa by not mora man 20 pareant if there 1 an angla of 20 degrees
or mora between bunding* and if amanawa landscaping and button wfuch provide nacanary screening and
shielding, arc placed between bwMmgs. and lurtner provioad mat me reductions eswet m meeting me ootectrve of
mat Article and do not craale any advene negative impacts.
1106. Minimum OM-Straet Parking Boguwments

1. Ofl-alreel parking Shan oe provtoed a* follows.
Dwelling unit with one (1) oedroom tor less: 1.5 (paces
Dwelling unit wftn two (2) bedroom* or more 2.0 spaces
2. An additional tan (10) percent (ot mat computed m » i above) off-street parking anaH be provided (or vteHw...
3. AH common ett-ctreet parking shaft pa located within 300 leet ot the eweUmg unit aarved.

1109. Minimum Roar Araa tor OwetUng Unns
1 Oedroom: 550 square teat
2 Oedroom: 660 square leet
3 Oedroom: 860 square teat

1110. Lower Income Homing Requirements
A. Number ol Lower Income Dwelling units Required
AM developments on contiguous parcels ot land totalling «en (10) acres or more as ot 1 0 / 2 / M n t * f l - 5 s n d M

zones anal) be developed m accordance wrm me PHD requirements ano than be recurred to provide twenty (20)
percent ot all dwelling units to be affordable tor lower income housenows. except as pnxnoad Oeaw-.

1. A rmramum o< 15 percent moderate income nouamg only snail be required m (
concaotual approval prior W> July 1.19t*. and WHICH have not received prowrmnary or imal approval

2. A minimum of 12 percent moderate income Housing only snail be required >
anas pnee ot any housing unit writ not exceed SI 00.000 per unit (m 1983 oouars).

As uaad m ma Section A. a parcel» considered "Contiguous even mougn n a traversed t f one or more roadway*,
so long as me lano on Doth aides ot me roadway is m common ownoranip Lands acoorreo attar 10/2/64 may not be
combined to form a new cormguous parcel and may not oa aooed to. or conaaersd a pan ot. a conoguoue pereei
wraeh exstea on or before tnat date.

B. Eligibility Sianoard
1. Except as provided aoove. ooe-n»» ot all lower income units snatt meet HUD Section 8 or other aaamed Dousing

programs, engitxliiy requirements tor very low income and one-nalt snail meet HUD eMgrBrnty requirements for lower
income

2. Applicant may substitute alternate comparable standards (omer man HUD) where appropriate and to the
satisfaction of me Planning Board.

C Housing Cost Component
m computing the eligibility ot purchasers or renters tor sales or rental nousmg not more man 30 percent of ramHy

income may be used tor rent and not more man 28 percent ot family income may pa uMd tor purchase ot aaiaa
nousw«g Tne toHowing costs srwtt Pe mauded:

Rental units Gross Rent
Sales Unit: Principal and Interest

insurance
Taxes
Condominium or homeowners association tees

D Subsidies
Government subsidies may be used at me discretion ot tne applicant to fulfill tne reauvements o< me section The

i*c« of MKJ suosxJies snail in no way alter or oiminan me lower income requirements oi tnrs ordinance
E Saw and ftesaie and Rental of tower income Housmc
" A/! tower income dwelling units snail Oe reouirec to n»v« covenants lunninp wm me ujne to control me mate or

rasjie once ot untts or to emoiov omer legal mecrtanrsms wnicn snau oe aporovec DV tne Punning boaro Attorney and
v t . m nrs ooinion. ensure mat sucn nousing win remain irtoroaoie to oersons of t o w mcom«

2 The owner of an renui units snail provioe legal documentation to oe aoprovec Dv tne banning &occ Anornev to
assure mat rental unns win remain snoraaoie to oersons ot tower income

:• in tne event no n « or moderate income ourcnase' is touno wntvn 60 oavs from me oiv a unit is offered tor sale
c reva>« tne low income unn may o« sold to a moderate income purcnaser or " none is available to any interested
purchaser, and tne moderate income unit, to any interested purchaser at a price-wnicn meets tne engitMiry raquiremants
as oescnoed aoove. Aesate controls snail remain in effect tor any suoseouem revues

4 Tne Townsnip ana me applicant may develop reasonaote Qualifications tor occupants ot lower income nousing
Selection procedures snail ot directed and sormnistereo By a Townsmo official aooomtea eacn vear as me Housing
Administrator oy tne Townsnio Committee Tne Townsnip Committee may arrange tor tn«ra party administration of
resaie and tenant selection at lower income nousing

5 Tne aeveiooer snail formulate ano implement a written affirmative marketing plan acceotaoie to tne Planning
Boarc Tne affirmative maritetmg plan snail be realistically Designed to ensure mat lower income persons ot all races
ana etnmc groups are informed ot tne nousing opportunities in tne development teei welcome or seen or buy or rent
sucn nousing. and have tne opportunity to buy or rent sucn nousing it snau include advertising, and omer similar
outrea.cn activities

6 Saws prices and rents may be increased in accordance vntri tne annual Metropolitan New York Regional
Consumer Price inoei tor Housing ot the Department of Laoor pius rerniDursemems ior oocumenteo monetary outlays
tor reasonable improvements ano reasonable costs incurred m selling tne umv

7 Renui unns may be convened to condominium unns after 15 years out tne sates prtce snau meet Mi. Laurel II
ouOenrtes and be priced to allow persons meeting tow ano moderate income eligibility sunoaras to purchase such
unit

f Pnasmg of Lower income Housing
i Lower income nousing snau be pnasea m accordance with trm following scneawe:

Minimum Pereeniaoe

Total OwelHng Units - Owetlmg UnMs
25 0
50 25
75 100

100 —
Tne aoove percentages snail refer to me percentage of total dwelling unns having certificates ot occupancy.
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BERNARDS TWP. ORDINANCE #70*—PAGE 3

Z. fV.y aovotopmant int I M R-5 and tV« zoning dWnct* tor which a eonoaptuai ptan. auedmwon. or ww pun has
Lc»n epproved ana* b* conamemd a amgw development tw purpoess o( trw paragraph "f" ragsrdwaa ol wnetrwr
part* or aaenors ara sold or otnerwaw Biapoaad ot to pafaona or tagai antmat otnar than t w ona which racaivad
aporaval. AM such apprpnala and conamons ot approves shall run with tfw land

G W i m r o l F M
NotwittwumOwig any ordtnanca requirement of ttw Township of Bernard*, the appheaeM aoorowwo, aganey anal

waive the following taa« lor avary unit omgnatad a* l o w income houemg.*) ttw B-4 lomng owtnct:
1 Suodivwion ano Mm plan application Ma*.
2. Bunding parmtt laas. except S a n and tmro party war
3 Cernhcaw of occupancy law:
4. r>ro-rawd part or the ongweeitng was. apphcaMe to tower income nouemg;
5. OtMract improvement lea*.
In addition, the appkcaMa approving agency ahall waive off-tract Improvement waa tor every unM daaignaiad at

•~-T& income housing in the R-a zoning oiatnct.
1111 Common Open Space Requirements

A A rmmmum ol twenty (20) percent ot ttw land area ot any development otnar man smgw or Iwo-Hmrty nouamg and
which IMY include environmentally restricted land, shall tw deaigruued lor conaervanon. open apace, recreation
and/or otnar common open apace.

B All property ownen and tenant* enaH have ttw right to uee the common open apace.
C Common open apaca may be oeeded to trw Townahip. rt accepted by Sw Govemmg Body, or to an open apace

organutation or trust, or lo a private non-profit organixation ctwrgod with Vw provwwn ol racteatnn atwwwaa tor the
fSeHAffltS Ot fnV OOWtOpWMflt.

B. AH common open space deeded to an open apace organization, trust or private organization. Man be owned and
mamtamed as provided tor mN.J.S.A 40.S5CM3.
1112 Enomeenng and Construction Design

A. Oramaga
1 Where non-structural maan* ol controlling (urtaca runoff, such as swaws. is feasible and aoeooaw such

non-structural means anall Pe considered.
2. The system snail be adequate to carry oft the storm water and natural drainage water which ongmaw* not only

wtfftin trw lot or tract bounaarws Out also mat which originates beyone the lot or tract bounaarws at me am* ol
development. No norm water runoft or naiural oramag* wawr snail be so diverawd as to overload existing Oramag*
systems or craale Hooding or the need tor additional drainage structures on other private properties or puttK lands
witnout proper and approved provisions being made tor taking care ot tiwee conditions

3. Techniques tor computing water runoff Shan be as indicated in Sections Si 1 and 613 ot the Bernard* Township
Land Development Ordinance.

4 Where require!) By the Township and a* indicated on an improved development plan, a drainage right-okway
easement shall be provioed to the Townsmp where a tract or lot is traversed by a system, channel or stream The
drainage norii-ot-w»y easement Shan conform substantwMy with the knet ol sucn watercourse and. m any event anal
meet any minimum width* and location* as shown on any official map and/or master ptan.

B. Lighting
1. Street ngntmg shall be provided tor all street mtersecaons. parking areas, and anywhere else deemed necessary

to' safety reason*.
2. Any outdoor kgrHmg sucn a* tMatdmg and sidewalk Mummation. drwways with no adjacent parking, trw egntmg

ol sign*, and ornamental bgmmg. snail be shown or? the fcgtmng. plan m aumcwm detail to avow a oewrmwason or the
effects uoon adwcent prooenwa road*, and traffic safety from own refwcnon. ano everneao say glow in etoer to
recommend steps needed to minimize theee impacts.

3 The maximum mwnsity of lighting permitted on roadways snaN be as required m Section 612 of M M Ordinance.
C Sanitary Sewer*

design and construct sucn laciHtw* m accordance witn me N.J.O.E P permit reowrenwm* and m sucn a manner a * to
m a m adequate aewage treatment available to each lot ana structure wimm aw oeneiuoment from said treatment and
collection system It a pucmc or private treatment ano collection system is mciuoed a* part of $ daneiupineni
application, trw developer snail install sewers, including connections to each horn* to be constructed

O.Streats
1. AH oanaiotwwnta snaH be earned by paved sweets m accordance with me approved auoowwmn and /or axe plan,

all tucn streets shall nave adequate drainage.
2. Locat streets sna« be planned so as to dacourag* through traffic
3. The minimum public strew ngni-ot«Kay and c a n n y and the nummum private street canway snail b* m

accordance wrm tne tonowmg schedule:
R.O.W. Canway

«. Collector street (no parking
o n e r m e r s o * SO' 26'

6 Local street wirn
panuno on one »K» only SO' 26'

c. Local street wrm no on-erreet
parking 40' 24

d Local street with on-street
parking on bom sides 50' 3D

4 Street design and construction stanoaros snail be as required m Sections SOS 607 tna 608 ot nws Ordinance
exceot as noted oeiow

a Cui-o«-*acs snail o* no more man 1 250 teet m »npm ana snail promo* access to no more tnan B0 owetnng umta
A lumarouno snail oe cvovioeo at me end ot tne cuKle-sac witn a Daveo mmin; raoius o> 40 lee: ana i ( . O w raoius
in tne case ot public streets ot SO tee:

C The pavemem stanoaro to> al< loaos anall be a Dax course o> tour t*) incnei o! Biiummou: St*onu»0 Base wti
NO 1 cuacea on a comcsctco vjnvwlomq suoortot wim a junace course el rwo (2) incncs c< <Mium<notn> Conenm
type F.A.EC — ' Mix * 6 sptwea in sccoraance w e State racnwsy nwcincaiions n sub-osM mawnai a unsam-
lactory lour (4) men sione. suo-oas« material msy cm leauitec

£ Mater Suowy
Wnere puwic water is »v»iiiole adaouaie water service, in termi ol aoeQuacv ol now tna oreesure snail oe maoe

available to eaen tot or Duiiding witmn tne deveioomem The system snail oe oesigrwa *nc constructed m acconunce
witti tne reouiremenn ano nanotras ot me agency or autnonry having water supply lunsdiction
1113 Warven

r4otwrtnsunoing any provisions set forth eisewnere in this Anicie. tne Planning Board may wan>e any engineering
ana construction design reauiremerm contained in this Article, m oroer io acnwve me oOuicnveis ot this Amctt.
proviaed that the Punning Board snail be satisfied that sucn a waiver ooes not leopsrone me pubnc neaitn *na salary,
and me same is consistent witn the intent »na purpose ot trus ordinance

Patseocn lirsi reaomg Octooer 2. I96i
PUBLIC NOTICE

Nonce is msnov Qiven tna! (rw aoove orflinsncs « « our» i»ao ano paneo on hnai riaomg ano aoooiea at a meetino o< the
To«nsniiJ Commmee ot (tie Townsmo ot Semaras m me County ct SomerM'. new on » IJin o*y ol Nownoei on« mouaand
tune nundreo ano etgnry toui

Bwnsnu Townsno Commute*
WAUwm B w*r«

Mayor
Attest:
James T Hart
Townsnio Ciant

11/32/Tt
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FARRELL, CURTIS, CARLIN & DAVIDSON
ATTORNEYS AT LAW
43 MAPLE AVENUE

P.O. BOX 145
MORRISTOWN, N. J. O796O

CUNTOM J.cuwrw (2OI) 267-S13O
JOHN J.CAHUN.JR.

JAMKS C DAVIDSON

DOMALO J . MABYS *
LOMSRRMO ITIHEWimw«TRCCT

JERSEY CITY, IkJ . 07306

USAJ.POUAK {201)798-4827

HOWARD P. SHAW

CrHTHIAH-RONHAM)

HA*™0.0.0*,* November 23, 1984

Honorable Eugene D. Serpentelli
Judge of the Superior Court
Court House
CN 2191
Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township
Docket No. L-030039-84 P.W.

Dear Judge Serpentellit

On November 12, Bernards Township adopted an amendment to
its land use ordinance pursuant to Mt. Laurel II. A copy of the
ordinance is enclosed herein. The ordinance requires Mt. Laurel
housing in two separate areas of Bernards Township. The first
area (R-8; PRD-4) is owned by the plaintiff in this suit - Hills
Development Corporation. The ordinance provides (§1104.2) for
5.5 units per acre up to a maximum of 2750 dwelling units in the
zone. (The zone is approximately 500 acres). Section 1110(a)
provides for a mandatory set-aside, in that 20% of all dwelling
units shall be affordable for lower income housing. The
ordinance also provides for similar densities in another area in
the township (R-5? PRD-2) as also set forth in §1104.2. In that
area there is also a 20% mandatory set-aside except that the
set-aside is modified to 15% moderate income housing in
developments that have already received conceptual approval and
12% moderate income housing in developments where the sales
price of any housing unit in the development will not exceed
$100,000 per unit.

Pursuant to these provisions more than 900 new Mt. Laurel
housing (low and moderate) will be constructed. In addition,
Mt. Laurel housing is provided which arises out of the
redevelopment of current substandard housing together with
rehabilitations and apartments in existing housing. This should
result in more than 1050 Mt. Laurel housing units being
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sapplied. There currently exists senior citisens Section 8
housing which was constructed in the lata 1970'a which provides
more than 200 units of low and Moderate income bousing.

There is, of course, not a clear agreement as to Bernards
Township's fair share number. The amended Master Plan of
Bernards Township indicates that the fair share is within tne
range of 1000 to 1200 units. Plaintiff's expert in the above
case indicates that he feels that Bernards Township is in tne
1300 unit range* whereas the township's expert indicates that he
feels the number is in the 1200 unit range. (These opinions
both give credit for the existing senior citizen housing). Doth
experts have used the so-called "consensus methodology* which is
set forth in the Lerm&n report and is discussed in your decision
in the Warren Township case*

We feel that the ordinance provides for Bernards Township's
fair share of low and moderate Income housing pursuant to Mt.
Laurel IX, The result of the ordinance will be to provide for
aore than 1050 units; 900 of which will be newly constructed by
developers. We also feel that these units will, In fact/ be
built* Hills Development, as you Know, has already built low
and moderate income housing in Bedmiastor and is probably
considered the most qualified developer (for that purpose) in
New Jersey. Additional factors which we thins are valid for
your consideration are:

1. One developer in the township has committed to building
approximately 730 other units at moderate price (not however
qualified for low and moderate status) which will be affordable
for another economic level.

2. Under Mt. Laurel I, Bernards Township rezoned for 600
units of least cost housing (initially, prior to the Madison
Township Opinion, these were to be strict 3ection S housing or
the equivalent). While this atteiapt did proviae substantial
housing which was affordable to various incoae groups we
recognize that it did not result in additional low aad moderate
income housing, Sotwithatanding this, we believe Bernards
Township should receive some recognition for having employed a
somewhat unique system (at that time) of providing housing at
that level.

For all the reasons set forth above, it is our contention
tnat the toning amendment complies with Mt. Laurel and should be
acceptable to the court. It is oy understanding that the
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density provided for the Hills property and the 20% nandatory
eet-aside are acceptable to Hills. There are, however, soue
issues still open regarding Hills nost of which relate to design
requirenents, off-tract iaprovenents, and other sinilar matters
which oust be negotiated before the current litigation can be
finally settled. It is our feeling that all the issues
outstanding can be finally settled by the parties themselves.

We are, however, concerned that the status of our *tt.
Laurel compliance efforts should not be disturbed while we are
settling these issues and therefore respectfully request a stay
of this natter and a stay of any action, or intervention in the
current action, being brought by persons seeking a builders
remedy.

I am, therefore, enclosing a copy of a form of Order for
your consideration* I an distributing the Order to the other
attorneys for their consent.

If you think it would be helpful to discuss the a titter, we
would be happy to meet with you at your convenience.

Respectfully yours

FARRELL, CURTIS, CARLI3 k DAVIDSON

By:
James L. Davidson

JED/sja
Enel-
ccs ^Henry A. Hill, Esq.

Arthur H. Garvin, III, Esq.
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E X H I B I T E

FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue
Morristown, New Jersey 07960
(201) 267-8130
Attorneys for Defendants, The Township of Bernards, et al

THE HILLS DEVELOPMENT COMPANY,

Plaintiff,

vs.

TEE TOWNSHIP OF BERNARDS, et al.,

Defendants. ,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET/OCEAN COUNTY
(Mt. Laurel II)

Docket No. L-030039-64 P.W.

Civil Action
ORDER STAYING ACTION AND
PRECLUDING BUILDERS' REMEDIES

FOR 90 DAYS

This matter having been opened to the Court jointly by

Farrell, Curtis, Carlin & Davidson, Attorneys for Defendants,

The Township of Bernards, The Township Committee of the Township

of Bernards, and the Sewerage Authority of the Township cf

Bernards, Kerby, Cooper, Schaul « Garvin, Attorneys for The

Planning Board of the Township of Bernards, and Brener, Wallack

Hill, Attorneys for Plaintiff, The Hills Development Company

and the Court having been informed that the Defendant, Township

of Bernards has amended its land use ordinance to provide for
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more than 1000 units of low and moderate income housing pursuant

to Mount Laurel II; and the Court having been further informed

that the parties are in settlement negotiations with regard to

some aspects of the aforesaid amendment and other issues;-and

the Court being satisfied that such voluntary settlements of

Mount Laurel II cases may be in the public interest;

It is on this /$& d a y Of ^JecS^jS^^: ' 1 9 8 4 ?

1. Ordered that this matter including all discovery and

motions, is stayed by a period of 90 days;

2. Ordered that pending this stay period, during which the

parties will have an opportunity to complete the settlement of

this matter in compliance with Mount Laurel II, any person who

shall commence an action, or who shall apply to intervene in

this action, against any or all of the Defendants upon Mount

Laurel II grounds shall not be permitted to seek or have a

builder's remedy in such action;

3. Ordered that George M. Raymond, 555 White Plains Road,

Tarrytown, New York 10591-5179 be appointed as the Court

appointed expert to review the Amended Land Use Ordinance and to

report to the Court as to its compliance with Mt. Laurel II, and

to assist the Court and the parties in resolving any outstanding

issues where requested.

4. Ordered that the parties may apply to this Court for an

extension of the stay herein ordered if further time is needed

to work out this settlement.

Eugene D. Serpents'lli, J.S.C.

-2- ^
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This Order is consented to both in form and substance.

Henry A. Hill, Esq. •
Brener, Wâ llack & Hill
Attorneys for Plaintiff
The Hills Development Company

James E. Davidson, Esq. |
Farrell, Curtis, Carlin & Davidson ;
Attorney for Defendants, j
The Township of Bernards, et al.

Arthur B
Kerby, ^
Attorney for
Planning
of Bernards

Schaul & Garvin
fendant
of the Township
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BERNARDS TOWNSHIP

' ORDINANCE #

AN ORDINANCE OF THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS BEING AN
INTERIM ORDINANCE AMENDING THE LOW AND
MODERATE INCOME HOUSING PROVISIONS AND
THE ZONING MAP OF THE LAND USE ORDINANCE
OF THE TOWNSHIP OF BERNARDS.

BE IT ORDAINED by the Township Committee of the Township of

Bernards in the County of Somerset and State of New Jersey that:

WHEREAS, Ordinance #704 of the Township of Bernards amended

the Land Development Ordinance of the Township of Bernards by,

among other things, adding to said Ordinance a new Article 1100;

and

WHEREAS, Ordinance #704 was enacted in order to .further

ensure the actual construction and availability of a fair share

of low and moderate income housing in Township of Bernards; and

WHEREAS, Ordinance #704 was enacted pursuant to

interpretations of Mount Laurel II ZSo. Burlincton Cty,

N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1983)] prior to the

adoption of the Fair Housing Act (L. 1985, c.222); and

WHEREAS, jurisdiction over Bernards' Township's compliance
i

| with its "fair share" obligation has been transferred to the
1
I Affordable Housing Council; and



WHEREAS, the t\ . jrdable Housing Council i*> in the process

of considering the adoption of regulations and criteria to

govern the construction and availability of low and moderate

income housing throughout the State and such regulations will

include, among other things, the determination of regions, the

determination of prospective need, the determination of methods

of calculating fair share of low and moderate income housing in

municipalities throughout the State and other significant issues

and criteria; and

WHEREAS, the Fair Housing Act requires that such

regulations and criteria be adopted prior to August 1, 1986; and

WHEREAS, the Fair Housing Act requires participating

municipalities to adopt a housing element to their master plans

within five (5) months of the adoption of the aforesaid

regulations and criteria; and

WHEREAS, the aforesaid regulatory criteria relating to the

housing element, calculations of fair share, regulations, and

other matters are unknown at this time; and

WHEREAS, tt.L ̂Jilj.l./g Ordinance #704 was adopted pursuant

to criteria and based upon assumptions no longer in effect and

not in accordance with the Fair Housing Act; and

WHEREAS, it is found to be in the best interests of the

Township of Bernards to amend its Land Development Ordinance so

as to reflect this change in circumstances and so as to assure

that development during this interim period prior to adoption of

-2-



the Council's reg» tion and criteria will n< conflict with the

regulations and criteria of the Affordable Housing Council and

the housing element of the Master Plan of the Township of

Bernards, when adopted.

NOW, THEREFORE, BE IT ORDAINED that the Land Development

Ordinance of the Township of Bernards be amended as follows:

(1) Section H 0 4 , "Minimum Tract Size and Gross Density",

is deleted in its entirety and replaced with the following:

Section 1104. Minimum Tract Size and Gross Density

1. Minimum Tract Size. The minimum tract size
for other than single or twq^'a"mTTy-&evelopment in
either zone shall foe-"£w»n'sy five (25J^acres. <-/^ Xo

2. The maximum number of dwelling units shall be
as follows:

R-5; PRD-2: 5.5 dwelling units/acre on lands
defined as drylands in Article 200 and 1.0 dwelling
unit/acre on lands defined as lowlands in Article 200,
which is transferable pursuant to this Ordinance and
subject to a maximum of 6.5 dwelling units/acre of dry
land.

R-8; PRD-4: 3.0 dwelling units/acre up to a
maximum of 1500 dwelling units in the zone.

(2) Section 1110, "Lower Income Housing Requirements",

Paragraph A, is deleted in its entirety and replaced with the

following:

1110. Lower Income Housing Requirements

A. Number of Lower Income Dwelling Units Required.

I* Air"developments on contiguous parceis-of land—
totalling thirty (30) ' - acres or more as ol March 6, 1986
in the R-5 ,: - ' zone shall be developed in accoraance-'w'ith
the PRD requirements and shall be required to provide twenty

-3-



(20) percent of ail dwelling units to be affordable for lower income
households except as provided below.

a. A minimum of 15 percent moderate income housing only
shall be required in developments which have received conceptual
approval prior to July 1, 1984 and which have not received
preliminary or final approval.

b- A minimum of 12 percent moderate income housing only
shall be required in developments where the maximum sales price
of any housing unit will not exceed $100,000 per unit (in 1983
dollars).

2^_ All developments on contiguous parcels-o£-Jand totalling
/-'"thirty ( 3 0 ) ^ acres or more as of, March 6, 1986*_^"in the R-8 zone

shajl be_~deveToped in accordance wi th~the—PRD 'requi rements and shall
be required to provide fifteen (15) percent of all dwelling units to be
affordable for lower income households.

As used in this Section A, a parcel is considered contiguous
even though it is traversed by one or more roadways so long as the
land on both sides of the roadway is in common ownership. Lands
acquired after 10/2/84 may not be combined to form a new contiguous
parcel and may not be added to or considered a part of a contiguous
parcel which existed on or before that date.

J/& ujo
(3) Sect i on JU-Q', "Lower Income Housing Requirements" subparagraph 1

of Paragraph F is deleted in its entirety and replaced with the following:

F. Phasing of Lower Income Housing

1. Lower income housing shall be phased in accordance with

the following schedule:

Percentage of Percentage of
building permits for certificates of occupancy

market housing for lower income units

0
25S

\00%

( M This Ordinance shall take effect immediately upon final passage

and publication in accordance with law. This ?s an interim Ordinance

adopted pursuant to N.J.S.A. 40:53D-3O and the provisions of this Ordinance

shall expire one (1) year from its effective date unless reoealed or

tr.cdified prior to that time.

up
25
50

to
to
to
75

24$
49S
74$
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HARVEY S. MO5KOWIT2 P.P.,P.A.

TO: Township of Bernards Planning Board

RE: Ordinance Changes (Hills settlement)

DATE: May 21, 1985

As part of the Kills settlement, a number of changes

have been requested by Hills with respect to Ordinance No. 704,

which was adopted as part of the Township's Mt. Laurel compliance

package. Peter Messina and I talked with Ken Mizerny, Hills

designer, and reviewed each of the changes they requested. Most

of the changes were not acceptable to us, and Hills backed off or

modified their request. For example, they wanted to reduce the

front yard setback on all housing types to 20 feet. We indicated

that 25 feet would be the minimum except for patio homes.

The changes and the reasons for the change are noted

below.

A. Section 1106. Schedule of Area, Bulk and Yard Requirements
(Existing)

| Hinimuo j | Mininure Yarde I Maximum |

} Lot Area{ hiniaun j j Side j j Building j haxinum
Permittee1 Uses j ( s o . f t . ) I Lot Width I front I one /both I Rear I Coversoe I Heioht

Dweliinc. One-Family

T ownhouses
Dwelling, Two-Family

(horizontally
separated)

Dwelling, Two-family
(vertically
separated)

Dweliinc. Multi-Familv

3.000

N/A

6,000
1
I

3,000/ j
unit 1

(
N / A |

50"

16'

60'

30'

N/A

•>*"

25'

25'

N/A

IP' /If

N/A

1O'/15P

0/10'

N/A

20'

25'

25'

N/A

i

2 C r ! ' 3 5 '

i
6CS 1 75'

!
4CS | 35'

I

60S j 35'

!

1
355 1 35'



Bernards Planning Board
Ordinance Changes (Hills)

May 21, 1985
Pace 2.

Schedule of Area. Bulk end Yard Requirements
(Proposed)

1 MiniBum

j Lot Area

Permi t ted Uses i ( s q . f t . )

i
Dwellinq, One-Fmmilv | 5,000

I
To*nhouses | N/A
Dwelling, Two-Family j

(horizontally j 6,000
separated) \

Dwelling, Two-Family |
(vertically j 3,000/
separated) j unit

1
Dwellina, Hulti-Familv | N/A

1
DMIIIAQ. Patie Hoa* (4 .000 1

I
1 Minimum

! Lot Width

1
1 50'

i
! 16'

1
60'

1

30'

N/A

•• • 40* I

Minimum Yards

| Front

25'

25'

25'

25'

N/A

20««i

| Side
| one/both

10V15'

N/A

10'/15'

0/10'

N/A

0 er 1?'/1?»

1
Rear

1
| 25'

1
! 20'

25'

[

25'

N/A

i
2C'«|

Impmrviam

40*

70*

SOS

SOX

35*

70*

| Maximum

Heioht

35'

35'

35'

35'

35'

35'

perpendicular to the right-of-way.

The proposed schedule includes a new housing type, patio

or zero lot line. It's a single-family unit attached to another

single-family unit on one side and at least a 24-foot separation

on the other side. In addition, the lot lines and building are

not perpendicular to the right-of-way. We have sketches on the

layout, and it is an exciting and viable concept.

The other change recommended by Hills is to change

"maximum building coverage" to "maximum impervious coverage.11

This makes sense because it more accurately reflects coverage,

runoff and open space. Since impervious surface includes drive-

ways, sidewalks, etc., the previous figures for building coverage

have been adjusted upward.
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B. Section 1107. Distance Between Buildings

The existing regulations are:

Window wall to window wall:
Front to front 75 feet
Rear to rear 50 "
End to end 30 M

Mizerny suggested two additional dimensional categories

as follows:

Window wall to window wall:
Long side to long side 75 feet
Front to rear 50 "
Front to end 45 •
Rear to rear 50 " .
Rear to end 40 "
End to end 30 "

We concur in the addition.

C. Section 1109. Minimum Floor Area for Efficiency Units

(new category) Efficiency dwelling units: 400 sq. ft.

D. Section 1111. Common Open Space Requirements

The current paragraph reads as follows:

A minimum of twenty (20) percent of the land area of
any development other than single or two-family housing
and which nay include environmentally restricted lane,
shall be designated for conservation, open space,
recreation and/or other common open space.

The change we recommended after discussion with Mizerny

is as follows:

A minimum area equal to twenty (20) percent of the land
area of any development other, than single- and two-
family or patio homes and which may include
environmentally restricted land, shall be designated
for conservation, open space, recreation and/or other
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common open space. Such open space shall be reasonably
related to the dwelling it is designated to serve.

We believe the change allows slightly more flexibility

while still preserving the intent of the original section.

E. Add the following definition:

Patio Home - a single-family detached dwelling unit
with one side of the building located on the side lot
line. Side lot lines need not be perpendicular to the
street or street right-of-way.

F. Section 405C.6. Commercial Development

1. Delete subparagraphs "f," " j , " and "k." These

paragraphs now read as follows:

f. The maximum development shall be limited to 30,000
square feet of gross leasable floor area for the
first 600 dwelling units of the PRD-4 and 1,000
square feet of gross leasable floor area for each
additional 20 dwelling units of the PRD-4
thereafter, providing that the Board shall find
that the intent of the proposed commercial uses,
singularly and in combination, serve a local and
not a regional market.

j. The maximum gross leasable floor area of any single
building shall be 5,000 square feet except that one
building may have a gross leasable floor area equal
to 60% of the total allowable gross floor area for
the commercial development portion of the tract.

k. Certificates of Occupancy shall be issued for
commercial development as follows:

1) When Certificates of Occupancy have been issued
for 500 dwelling units within the tract or
within 1,000 feet of the tract (or municipal)
boundary, Certificateds) of Occupancy shall be
issued for a maximum of 75% of the gross floor
area.

2) When Certificates of Occupancy have been issued
for dwelling units within the tract or within
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1,000 feet of the tract (or municipal)
boundary, Certificate(s) of Occupancy shall be
issued for 100% of the gross floor area.

Subparagraphs "f" and "k" would be part of the

settlement agreement. We had recommended paragraph " j " be

deleted earlier. (We should have included "k" as well.) Sub-

paragraph " j " restricts all but one commercial building to 5,00 0

square feet. There doesn't appear to be any planning rationale

for this requirement.

2. Paragraph "i" of Section 405C.6 reads as follows:

No building shall be located within 50 feet of any line
establishing the Commercial Development Area or any
street right-of-way line. No parking area or internal
roadway shall be located within 50 feet of any line
establishing the Commercial Development Area or within
25 feet of any street right-of-way line.

Eills recommended, and Peter and I agree, that the

minimum setback distance be changed from 50' and 25' to 25' and

10', respectively, as reflected in this revised paragraph:

No building shall be located within 50 feet of any line
establishing the Commercial Development Area or any
street right-of-way line. No parking area on an
internal roadway shall be located within 25 feet cf any
line establishing the Commercial Development Area or
within 10 feet of any srreet right-of-way line.

The reason for the change is that parking areas are

required to be further away from commercial areas than housing.

This doesn't make sense. They can serve as buffers with proper

landscaping, etc.
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G. Section 604. Development Standards (Cluster)

Mizerny suggested that we delete 604C, maximum floor

area, which is set at 20 times 'lot width plus 10 percent for two-

story houses.

See separate memo dated 5/21/85 on this matter.

E. Section 607G. Curbs

The following sentence should be added to the first

paragraph:

Mountable curbs shall be permitted for high density
single-family detached, two-family, patio homes and
townhouses within the R-5 and R-8 zones.

We allow this now in these zones.

I. Section 610A.I Parking Space Size

Change to 9' X 18'.

We have recommended this change before.
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DRAFT

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey
(609) 924-0808
Attorneys for Plaintiff

Plaintiff,

THE HILLS DEVELOPMENT COMPANY,

vs.

Defendants,

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a Municipal
Corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS,
THE PLANNING BOARD OF THE
TOWNSHIP OF BERNARDS and the
SEWERAGE AUTHORITY OF THE
TOWNSHIP OF BERNARDS.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY/
OCEAN COUNTY
(Mt. Laurel II)

Docket No. L-030039-84

CIVIL ACTION

ORDER

This matter having been opened to the Court by The Hills Development

Company, Henry A. Hill, Esquire appearing, and in the presence of the Township of

Bernards Planning Board, Arthur H. Garvin III, Esquire appearing, and the Township of

Bernards and the Township of Bernards Sewerage Authority, James E. Davidson,

Esquire appearing, and the Court having reviewed the papers and memoranda

submitted, and good cause having been shown:

IT IS on this day of , 1985, ORDERED THAT:

The following Stipulation is hereby accepted by all parties hereto and the

Court:



STIPULATION OF SETTLEMENT

I. Parties To This Settlement.

This is an agreement which has been reviewed and accepted by this Court

and may be enforced by motion brought pursuant :D Rule 1:10-5 for enforcement of

litigant's rights. This Agreement is between the following parties:

1. The Hills Development Company, which is a joint venture general

partnership organized under the laws of the State of New Jersey. As used in this

Stipulation, The Hills Development Company (hereinafter "Hills") also refers to any

successors or assigns of The Hills Development Company.

2. The Township of Bernards in the County of Somerset, State of New

Jersey which includes, but is not limited to, the following entities and officials:

a. The governing body of the Township of Bernards;

b. The Planning Board of the Township of Bernards;

c. The Sewerage Authority of the Township of Bernards;

d. The Mayor, elected officials, and the Administrator of the

Township of Bernards;

e. All professional employees of the Township of Bernards,

including but not limited to, the Construction Code Official,

the Township Engineer, the Township Planning Consultant, the

Township Attorney, and any other individuals providing

consultative services to the Township with reference to the

land development process. Hereinafter, all entities or

individuals associated with the Township of Bernards shall be

referred to as 'Township".

II. Recitations.

WHEREAS, Hills owns approximately 1,046 contiguous acres of land, of
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which approximately 501 acres are located within the Raritan Watershed and

approximately 545 acres are located in the Passaic Watershed, all in Bernards

Township, Somerset County, New Jersey. In addition, Hills owns other land, also in

Bernards Township, also in the Raritan Watershed, but not contiguous to these

aforementioned other properties ; and

WHEREAS, Hills filed suit against the Township of Bernards, et ai. on May

8, 1984 (Docket L-030039-84), alleging, inter alia, that the Bernards Township Land

Development Ordinance was not in conformance with the constitutional requirements

set forth in Southern Burlington County NAACP v. Township of Mount Laurel, 92

N.J. 158 (1983), hereinafter, Mount Laurel II; and that the Bernards Township Land

Development Ordinances precluded the possibility of having reasonable opportunities

for lower income households to acquire housing; and

WHEREAS, the Township's Fair Share of housing for persons of lower

income has been determined to be units; and

WHEREAS, the Township has, as of November 12, 1984, adopted a new

Ordinance (Ordinance 704) which substantially modifies its existing Land Use

Ordinances and provides substantially enhanced opportunities for the development of

housing for lower income households; and

WHEREAS, this Court has appointed George M. Raymond, AICP, as

Special Master to review the Township's Ordinance and to assist the parties to

negotiate a settlement of all remaining issues in this case; and

WHEREAS, the parties have been meeting regularly, and working with

great diligence to resolve all remaining issues in this case; and

WHEREAS, the Township and Hills have agreed on all remaining issues and

wish to amicably settle this case; and

WHEREAS, The Township is willing to assist in the provision of sewage

service which will be needed if housing and ancillary services are to be constructed in
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conformance with public health and safety regulations; and

WHEREAS, The Bernards Township Sewerage Authority, which has

jurisdiction over a portion of Hills' property, has no plans to directly service that

portion of Hills' property which lies within the Passaic Basin; and

WHEREAS, The Environmental Disposal Corp., hereinafter referred to as

"EDC", a franchised public utility, licensed by the New 3ersey Board of Public

Utilities, presently is authorized to service and has agreed to service other portions

of Hills' property, including that portion of the Hills property which is in the Raritan

Basin of Bernards Township; and

WHEREAS, EDC, while not a party to this lawsuit, is willing to assist in

the social and economic development of this area, and has agreed to apply to all

pertinent regulatory authorities for permission to expand its plant and facilities to

provide additional capacity to serve housing and associated facilities to be

constructed as part of Mount Laurel litigation; and

WHEREAS, EDC has been ordered, as a result of recently concluded

litigation involving the Township of Bedminster, to provide additional sewage

treatment opportunities, when capacity is increased, to builders seeking to provide

lower income housing and the associated market housing/commercial development

necessary to fund such lower income housing; and

WHEREAS, Hills will seek to enter into an agreement with EDC to

provide additional capacity to serve residential units and associated ancillary

facilities to be constructed as a result of Mount Laurel litigation; and

WHEREAS, The Township will agree to extend the franchise of EDC to

serve additional properties owned by the Hills as part of a comprehensive settlement

of all issues currently in litigation between itseli and Hills, including the settlement

of Mount Laurel litigation; and

WHEREAS, the Special Master appointed by the Court, George Raymond,
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has found that the Township's Land Development Ordinance, if amended as provided

herein and if the other terms and conditions of this settlement are met, would be in

compliance with the requirements of Mount Laurel H; and

WHEREAS, the settlement of all issues between Hills and Bernards

Township would provide an acceptable means of solving several issues which have

been in contention between the parties; and

WHEREAS, such settlements are in the public interest and encouraged by

this Court; and

WHEREAS, the parties agree to the terms and conditions of the

Stipulation as set forth below, and the Special Master has reviewed and recommended

to this Court the acceptance of the Township Ordinance and other revisions to its

land development policies and has found them satisfactory in terms of compliance

with Mount Laurel II.

III. Matters Resolved By Agreement.

1. That portion of Hills' property located within the Raritan

Watershed, stipulated to consist of approximately 501 acres, has been zoned as R-8

with a PRD-4 option; upon which the parties agree that a total of 2,750 dwelling units

can be built within said portion of the property . Hills will build 20% of the total

number of units to be constructed on said portion of the property as housing

affordable to lower income households, pursuant to Mt. Laurel II. Such housing for

lower income households ( "lower income" includes both "low" income and "moderate"

income housing, as those terms are defined in Southern Burlington County NAACP v.

Township of Mount Laurel, 92 N.3. 158 (1983) at n. 8, p 221) shall be constructed in

accord with a housing plan, referenced below; provided, however, that not more than

50% of such housing shall be constructed for low income households.

2. Hills hereby stipulates that it will not seek to obtain any additional

density nor seek the right to construct additional units on the aforementioned
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approximately 501 acres within the Raritan Basin because of its current ownership of

lands with similar zoning also located in the Raritan Basin. Hills hereby agrees to

limit its Raritan Basin development to 2,730 units except as provided for below and

will forego development on other properties that it currently owns in the Raritan

Basin.

3. Hills Development agrees that it will provide additional lower income

units, after 1990, if such units are required in order to assist the Township to meet its

lower income obligations; provided, however, that The Hills Development Company

shall also receive Township permission to build additional market units in the same

ratio as provided for in Paragraph 1, supra.

4. The Township, including the Township Planning Board, stipulates

that Hills shall be entitled to construct 2,750 dwelling units within the Raritan Basin;

provided that 20% of said units are marketed so as to be affordable to households of

lower income; and further provided that site plan and subdivision standards as set

forth in the Township Ordinance and as modified by this Stipulation are observed. In

the event that additional lower income housing units are needed by the Township

after 1990, Hills and the Township shall review landholdings of Hills and allow for the

construction of additional market and non-market units.

5. Hills also owns approximately 5^5 acres within the Passaic Basin, on

which, as a result of prior litigation, prior Planning Board action and the current

Township Ordinance, it has the right to develop 273 single family detached homes.

Hills shall not be entitled to develop this property at any density higher than that set

forth in the previous Court Order signed by the Hon. B. Thomas Leahy on March 18,

1980, in the matter entitled Allan-Deane Corporation v. Township of Bernards,

Docket No. L-25645-75 P.W., (which is set forth herein as Appendix A) and the

aforementioned Ordinance. This right to develop 273 single-family homes in the

Passaic Basin, as set forth in that Order, and as reflected in the Bernards Land
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Development Ordinance is specifically incorporated herein.

6. The Township agrees that it will permit a central sewage collection

and disposal system to be operated by EDC to serve the Passaic Basin portion of Hills'

properties upon the following terms and conditions:

a. A total of 273 residential units are permitted to be built

within the Passaic Basin portion of Hills' property.

b. These 273 units will be so designed and constructed so as to

generate no more than 110,000 gallons per day (gpd) of

sewage, based on current industry design standards.

c. A school building may be erected on property owned by Hills

on a site chosen by mutual agreement between Hills and the

Township, said site not to exceed fifteen (15) acres. A

decision on the actual location and size of any school site must

be made by the Township, and sufficient funds appropropriated

to construct such a facility, before 3uly 1, 1990. If no decision

is made by that date, The Hills shall be under no obligation to

provide any such site.

The property shall be reserved for use as a public educational

facility and ownership and use of such property shall

automatically revert to Hills if the facility is ever used for

any other purpose other than public education.

Subject to mutual agreement, and subsequent payment of

sewage treatment fees reflected in tariffs filed with the New

Jersey Board of Public Utilities, as adjusted from time to

time, the school facility may be connected to the central

sewage collection and treatment system described above.

Capacity for the school will be made available if and when the
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EDC plant is expanded, as contemplated and described below.

d. The central sewage collection and disposal system shall be

provided by agreement with the Environmental Disposal

Corporation, a franchised public utility. The Township agrees

to authorize the extension of Environmental Disposal

Corporation's franchise to include Hills' properties in the

Passaic Basin.

e. Commercial uses, designed to serve the needs of the residents

of the Township, with such uses not to exceed 150,000 square

feet in size, may also be tied into the central sewer service to

be provided by EDC. These commercial uses shall be

constructed so that they shall not generate more than 25,000

gpd of sewage, based on industry design standards. The

aggregate of all facilities to be constructed on property owned

by Hills within the Passaic Basin to be served by the EDC will

be designed so as not to generate a total of more than 150,000

gpd of sewage, based on industry design standards.

f. The Township shall pass a resolution expanding the franchise

of EDC to include those properties currently owned by Hills in

the Passaic Basin and providing that jurisdiction of Bernards

Township Sewerage Authority will be withdrawn for the Hills

Passaic Basin property ac indicated above. Bernards Township

Sewerage Authority agrees to serve, if necessary, as co-

permittee of the EDC's service in Bernards Township, if such

action is necessary to meet NJDEP requirements. Such a

franchise expansion resolution is set forth herein as Appendix
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g. The Bernards Township Sewerage Authority will cooperate

with EDC by reviewing designs for pumps, force mains,

collectors, and other structures designed to serve the

structures, dwellings, and facilities referenced above. It is

specifically stipulated that physical facilities designed to

service Hills properties in the Passaic Basin portion of the

Township will be sized and located in such a manner as to

preclude expansion of the system in the Passaic Basin beyond

that necessary to serve the properties referenced above. Hills

agrees that it will provide reasonable funds to the Township

for an engineering review fee, provided, however, that such

sums shall not exceed Ten Thousand ($10,000) dollars. The

terms and conditions of such resolutions are set forth in

Appendix B attached hereto and made a part hereof, as if set

forth at length herein,

7. The Township stipulates that upon notification by Hills that all

agreements with EDC have been executed, and that EDC has commenced

construction of appropriate sewerage works to serve the Passaic Basin, the Township

will enter into an agreement with Hills and with EDC as follows:

a. EDC will construct, on a site satisfactory to the township, sewage

conveyance pipes and a central holding tank to hold effluent from houses

constructed during the period during which the permanent connections

with the EDC plant are being built;

b. The grant of the franchise to EDC to serve the Hills property in the

Passaic Basin notwithstanding, the Bernards Township Sewerage Authority

will have jurisdiction over the holding tank and sewage conveyances

during such temporary holding period, and will enter into a sewage
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management agreement with EDC;

c. Hills, upon submission to the Township of satisfactory evidence that it

has met all relevant subdivsion, site plan and construction code

requirements, shall, after execution of the sewage management

agreement with the Bernards Township Sewerage Authority, be authorized

to obtain building permits ( and subsequently, certificates of occupancy)

for houses and other facilities within the Passaic Basin;

d. Such use of a holding tank and sewage management program will be

discontinued upon the completion of all construction, inspections and

acceptance of the expansion of the EDC facilities required to service the

Passaic Basin properties.

8. The Township stipulates that it shall support the proposed expansion

of the EDC plant, located in Bedminster Township, New Jersey, from its present

850,000 gallons per day capacity to 1.75 million gallons per day capacity. Such an

application is currently pending before the New Jersey Department of Environmental

Protection. The expansion is necessary to provide sewage service for housing units to

be built as a result of Mount Laurel II settlements in Bernards Township and

Bedminster Township, including the facilities proposed to be constructed in the

Passaic Basin.

The Township shall take all reasonably necessary actions to support

modifications of plans or requirements established by the New Jersey Department of

Environmental Protection, th* United States Environmental Protection Agency, or

the County of Somerset. Such resolutions necessary to support these expansion plans

are set forth in Appendices and , incorporated herein and made a part hereof

as if set forth at length herein.

9. Under the prior Court Order and by current Township Ordinance, Hills

has the right to construct up to 50,000 square feet of commercial space, which may
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include professional office space, within its Bernards Township property holdings.

The Township herein stipulates that Hills can build from 75,000 to 200,000 square

feet of of net leasable commercial space, subject to the Planning Board's finding that

such commercial space is desirable and receives Planning Board approval as to

location and site design.

10. The Township's off-site improvement ordinance is inapplicable to

Hills. Hills stipulates that it will provide up to $3.24 million as contributions to the

Township for the construction of required off-tract improvements in the Township.

The aforementioned $3,240,000 is based on the following parameters:

a. Hills will construct no more than 2,750 units of housing in the

Raritan Basin;

b. Hills will construct no more than 273 units of housing in the

Passaic Basin;

c. Hills will construct no more than 200,000 square feet of retail

commercial or office space.

Any additional retail or commercial space shall be subject to additional

contributions for off-site improvements, which shall reflect a credit given for

internalization of traffic within Hills' properties, as set forth in the Memorandum of

Understanding, dated May 28, 1985 concerning the off-tract improvements. That

Memorandum of Understanding, including the timing of the construction of off-tract

improvements, is attached hereto as Appendix D, attached hereto and made a part

hereof as if set forth at length herein.

11. Hills and the Township stipulate that modifications to existing

Ordinance standards for building coverage, site design, and application submission

requirements shall be made. These modifications are set forth in Appendix E,

attached hereto and made a part hereof as if set forth at length herein.

12. The parties agree that the current Bernards Township Land
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Development Ordinances provide substantial flexibility for the Planning Board and

Hills, and agree that this flexibility will be used in a manner which encourages timely

review, economical development, and maintenance of public health and safety

standards. If Hills feels aggrieved by the manner in which its applications are being

processed by the Township, it may appeal to the Special Master, George Raymond,

for assistance in resolving disputes between itself and the Township.

13. The parties stipulate that the applications shall be processed under a

"fast tracking process", as set forth in Appendix F, attached hereto and made a part

hereof as if set forth at length herein.

14. The parties stipulate that fees charged for applications and

inspection of lower income housing will be waived, to the extent possible, by the

Township. Fees charged for all housing built by Hills shall not exceed the actual cost

of the inspection performed. The Township stipulates that it will observe the

requirement set forth in State law, in that use of prototype building designs will

result in reduction of fees charged.

15. Hills is currently engaged in litigation against the Township, on a

farmland assessment issue. This matter, docketed as 18-02044A-83(C), is currently

scheduled to be heard by the Honorable Lawrence L. Lasser. The parties agree that

this matter has been resolved by the entry of this Stipulation of Settlement, and that

Hills will seek a voluntary dismissal of its matter currently pending in Tax Court,

referenced above.

'.6. The parties stipulate that the Concept Plan Map attached hereto as

Appendix G and made a part hereof as set forth herein will serve as a general guide

to the development within properties which it owns in the Township. Hills shall

provide engineering details, as quickly as possible, for the planned development of

Schley Mountain Road and Allan Road. The Township shall implement a timely review

and approval process of said road plans. Priority review shall be accorded to the
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portion of Schiey Mountain Road which begins in Bedminster Township and provides

access to Block 59, Lots 1.01 and 1.02 as shown on the Tax Maps of Bedminster

Township.

17. The parties stipulate that the Concept Plan provides an overall

vesting of the right of Hills to build in accordance with the generalized layout, with

regard to number of buildings, generalized location of roads, density ranges, and

other particulars noted on the map. This vesting lasts for a period of ten (10) years

from the date of entry of this Order. Hills shall submit detailed preliminary and final

applications for each subdivision for the Planning Board's review, as provided by

ordinance, and modified by the timetable set forth in Appendix F.

18. The parties stipulate that Hills shall draft, and the Township shall

review and approve, a plan for the construction and operation of lower income

housing to be built by Hills. The parties stipulate that no decision has been reached,

at this time, as to whether such housing shall be for sale, rental housing, or a

combination of the two forms of ownership and use. When developed, and thereafter

reviewed and approved by the Court, this housing plan shall be made part of the

Order in this case.

19. This Consent Order shall not be affected by any State, County or

municipally imposed moratorium or phasing schedule which may become an option

due to the passage of legislation or for any other reason.

IT IS FURTHER ORDERED:

Upon entry of this Order, this litigation is dismissed, and Bernards

Township shall be entitled to a six-year period of repose from further Mount Laurel

litigation. This dismissal is conditioned as follows:

a. George Raymond is retained as Special Master, with the following

continuing responsibilities:

1. To mediate any disputes which may arise between the

Township and Hills;
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2. To monitor the construction, occupancy, and use of the

lower income housing, so as to insure that the units are

occupied and used in accordance with the provisions

established by this Court; and

3. To inform the Court as to any other matters which the

Master deems appropriate.

Hills and the Township shall contribute equally to the

costs incurred by the Master.

b. This Court will dismiss the case in toto when satisfactory evidence

of full completion of all portions of Hills' project are presented to

this Court.

Honorable Eugene D. Serpentelli,
J.5.C.

We consent to the form and entry of this Order.

Henry A. Hill, Esquire
Attorney for The Hills Development
Company

James E. Davidson, Esquire
Attorney for Township of Bernards,
the Township Committee of the
Township of Bernards and the
Sewerage Authority of the Township
of Bernards

Arthur H. Garvin III, Esquire
Attorney for Bernards Township
Planning Board
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M'AJT

HENORAHDOM OF AGREEMENT

:XP?Sti«|i5tS^WjilMJWW|*nt »re" HILIJBr DEVELOPMENT

COMPANY, of 3 BurniTMill Road, Pluckemin, New Jersey (Hills);

of CollySrJ'Lane, Basking Jtiage, New Jersey, a municipal

corporation of the State of New Jersey (Township); THE PLANNING

BaARtTpF TEE TCWNSHIP"0F~'BERNARDS (Planning Board); and, THE

TOWNSHIP OF BERNARDS SEWERAGE AUTHORITY (Sewerage Authority)

The parties are entering into this memorandum of agreement

as part of the settlement of the matter of The Hills Development

Company v. The Township of Bernards, et als., Docket No.

L-030039-84 and it is intended that this memorandum of agreement

will be attached to the Judgment in that matter and will be part

thereof.

.1. That portion of Hills1 property located within the

Raritan Watershed, stipulated to consist of approximately 501

acres, has been zoned pursuant to the Bernards Township Land

Development Ordinance as amended by Ordinance #704 as R-B with a

PRD-4 option. (A mapping of the Hills property is attached

hereto as Schedule A.) Pursuant to that zoning, a total of

2,750 dwelling units can be built within said portion of the



property. Hills will buiia 20% of the total number of units to

i>B constructed on said portion of the property as housing

affordable to lower income households, pursuant to Mt. Laurel

II, Such housing for lower income households ("lower income*1

inciudesyboth "low" income and "moderate" income housing, as

those terms are defined in Southern Burlington County MAACP v.

Township of Mount Laurel-, 92 tf.J. 158 (1983) at n. B, p 221)

shail^^jijconstructed;in,accord with a; housing plan, referenced;

below. At least 50% of such housing shall be constructed for

low income households.

2- The Township, including the Township Planning Board,

stipulates that Hills shall be entitled to construct' said 2,750

dwelling units within the Raritan Basin; provided that such

development is in accordance with the 20% limitation referred to

in paragraph 1 hereof and other provisions of Bernards Township

Land Development Ordinance as amended; and, further provided

that site plan and subdivision standards as set forth in the

Bernards Township Land Development Ordinance as amended and as

modified by this agreement are observed. Such construction

shall not be subject to phasing or other timing requirements

except as provided in Ordinance £7 04 as amended.

3. Hills shall not seek to obtain any additional density

nor seek the right to construct additional units on the

aforementioned approximately 501 acres within the Raritan

Watershed or any other property within such watershed now owned

-2-



by it;' Hills hereby agrees to limit its Raritan B**in

development to 2,750 units (except as provided for in paragraph

4 hereof) and will forego development on other properties that

it currently owns in the Raritan Watershed. The properties

located in the Raritan Watershed include the following: ~

Lot Block Owner

In the event that Hills acquires any other property in the

Raritan Watershed, west of Somerville Road and north of

Interstate 78, Hills agrees to not develop such property or seek

greater density than that.currently existing under the Bernards

Township Land Development Ordinance (1 unit per 3 acres).

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the

development of such property as hereinabove provided.

4. Hills Development will provide 68 additional lower

income units which shall be constructed in the Hills property

located in the Raritan Watershed. Such additional lower income

units shall be constructed prior to the completion of more than

ninety (90%) per cent of Hills total development (other than

these units) which includes 2750 units in the Raritan Basin and

273 units in the Passaic Basin. Such construction shall take

place during a period commencing r931 and ending 1994.' At least
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fifty (50%) percent of such units shall be conrtruct^d for low

income households.

5. That portion of the Hills property located Within the

Passaic Watershed stipulated to consist of approximately 545

acres has been tonea a* R-8 uponr'wnich" the parties agree that a

total of 273 dwelling units can be built, subject to the

provisions of the Bernards Township 'Land Development Ordinance.

Hill s shall no£&v:jBiAlt*ad^

density which will result in more than 273 dwelling units'?''
* ' • • ' • • • , • *

6. Hills hereby stipulates that it will not seek to obtain

any additional density nor seek the right to construct

additional units on the aforementioned approximately-545 acres #

within the Passaic Watershed. Hills hereby agrees to limit its

Passaic Watershed development to 273 units.

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the

development of such property as hereinabove provided.

7. Hills agrees to grant an easement to the Township or

iJ 3 assigns which shall effect an area surrounding its

s^velopment for open space area. Such area shall be

wide and the approximate location thereof is shown on Schedule A

attached hereto. No structure or other construction or

development shall take place on, over or under such open space

area except as permitted by the Township.
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In no even**, >owev*r shall '•unitary sewers or, sewerage

facilities be DlaceA or constructed ori;rover;orlander^such,open

space area without regard to Whether^such open space Is* used for

road, drainage or other purposes,

Hills^agrees* ,t̂ ^ AplenoiAedcrwents

and other document* ̂necessary to "regulate and restrict the

developnent of such open space area as fcereinabove provided,
- . . . v ̂;

*.B ̂ ^3^ms^I|>3o^Bernards an^Towninlp of .Bernards T5e»irerage.

Authority*agree"to take"Whatever action is reasonably necessary

to extend the franchise of the Environmental Disposal Corp.

(hereinafter referred to "EDC") a franchised public utility,

licensed by the New Jersey Board of Public Utilities to that

portion of the Hills property which is located in the Passaic

Watershed and upon which the 273 units hereinabove referred to

will be constructed. Such franchise will only include that area

upon which the units are to be built and will be limited to the

following properties and structures:

(a) 273 residential units;

(b) a public school building which may be erected on

property now owned by Hills on a site chosen by mutual agreemeni

between Hills and the Township as hereinafter provided;
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Ho structure or facility out*id* tidTa property shal"* be

permitted to connect to the EDC-sewerage system.

9. EDC agrees to provide sewerage collection and disposal

system for the properties in question and to limit its franchise

as herein jpro^ *•*"?•

(a) The 273 units referred to "herein will be so

designed and constructed so as to generate no nore thar 110 000

gallons j^x}-A^^X§^^^A9^t^9^3^I^^^Pn'--cur^ent aefi_9n

standards.

(b) The public school building which may be erected

will be allocated sewer capacity in an amount not to exceed

25,000 gpd. Such facility shall be connected to the EDC central

sewerage collection and treatment system described above. Such

capacity allocated hereunder for the school will not be

available until the EDC plant is expanded as contemplated and

described herein- The property to be used as a school site

shall be of sufficient size to meet state standards. Hills

shall deed such site to the Township or as it directs. It is

expected that the proposed site shall be approximately 20

acres. The aggre-ga-te of all facilities to be constructed on the

property owned by Hills within the Passaic Watershed to be

served by the EDC expanded franchise will be designed so as to

not generate more than 135,000 gpd of sewerage based on current

design standards.
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•;''.'/:•:: (i) The school site shall be selected within

years from the date hereof. ,'- ..

(ii) In the event that the site shall not be

used for a school site it shall be used for permanent open

space, park,"recreation or other public purpose. The property

shall not be used for residential or commercial purposes and

shall contain no structures other.than those used for the

aforesaid purposes and uses accessory thereto. - -

(iii) The allocation of sewer capacity set forth

herein shall be held available for the proposed site until

— , at which time such capacity is subject to

being reallocated. In no event, however, shall such capacity be

used to create additional development.

(c) The Township of Bernards Sewerage Authority

agrees to approve and consent to EDC's service, if such action

is necessary to meet NJDEP requirements. A proposed franchise

expansion resolution is set forth as Appendix .

(d) The Bernards Township Sewerage Authority will

cooperate with EDC by reviewing designs for pumps, force mains,

collectors, and other structures designed to serve t.he

structures, dwellings, and facilities referenced above. It is

specifically stipulated that physical facilities designed to

service Hills properties in the Passaic Watershed portion of the

Township will be sized and located in such a manner as to

preclude expansion of the system in the Passaic Basin beyond
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that necessary to iirve the properties referenced above. Hill*

agrees that it yfiXj- provide reasonable funds to the Township for

an engineering "review fee, provided, however, that such sums

shall not exceed Ten Thousand ($10,000) dollars.

O J ^ ^ilS^^Ji^'t^^^S..^^* above Bernards Township and^\; c

Bernards Township Sewerage Authority will not assume any

responsibility .:£ or the correct design, construction or use of.

:t7ie*jC«5nte»pl^ and. Will" notfl Assusie anylfe^SS

liability for incorrect design, construction or use of the

facilities. Hills and EDC agree to accept liability and hold

Bernards Township and Bernards Township Sewerage Authority

harmless from all actions, suits, administrative proceedings or #

otherwise which arise out of•the design, construction or use of

these facilities including any violation of EDC's discharge

permit or permits.

10. The Township stipulates that upon notification by Hills

that all agreements with EDC have been executed, and that EDC

lias commenced construction of appropriate sewerage works to

serve the Passaic Basin, the Township will enter into an

agreement with Hills and with EDC as follows:

(a) EDC will construct, on a site satisfactory to the

Township and the New Jersey Department of Environmental

Protection (NJDEP), sewage conveyance pipes and a holding tank

or tanks to hold effluent from houses constructed during the

period during which the permanent connections with the EDC plan
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are being built; the Township and Authority agree to approve and

consent to EDC construction, maintenance and operation of these

temporary sewerage facilities as long as the same are in

accordance with any approvals required by any agency having

iurisdiction. The Township and Authority.Vill ho€ assume any

costs associated with construction, operation or maintenance of

these temporary facilities. It is the responsibility of Hills

or; EDC to "getrnecessafy approvals ::-tfp^XII^^^^^^oiYi&r Tx»dy '

or agency having jurisdiction for the**temporary facilities. The

Township and Sewerage Authority agree to take such actions as

are reasonably necessary to assist Hills and EDC in getting

approvals for such temporary sewerage facilities. EDC and Hills

agree to hold Township and Authority harmless from any actions,

suits, administrative proceedings or otherwise which arise from

such temporary facilities;

(b) The grant of the franchise to EDC to serve the

Hills property in the Passaic Watershed notwithstanding, the

Bernards Township Board of Health will have jurisdiction to

inspect such holding tank or tanks and sewage facilities during

such temporary holding period, and to regulate the use thereof

pursuant to the law so made and provided;

(c) Hills/ upon submission to the Township of

satisfactory evidence that it has met all relevant subdivision,

site plan, Board of Health, Department of Environmental

Protection and construction code requirements, shall be



authorized to obtain building permits (and subsequently, ' .
\ * * • *

t;y .; ̂ t

certificates of occupancy) for houses and other facilities ,;^

within the Passaic Watershed?

(d) Such use of a holding tank and sewage management

program shall be discontinued upon the completion of all

construction, inspections and acceptance of the expansion of the

EDC facilities required to service the Passaic Watershed :

properties and all facill.ti^ej»^»ahdoned o>J received;^ ̂ v^^r"^;0-

necessary, shall be done so in accordance with applicable

regulations of any body or agency having jurisdiction thereof.

(e) Security (?)

11. The Township' stipulates that it shall support the

proposed expansion of the EDC plant, located in Bedminster

Township, New Jersey, from its present 850,000 gpd capacity to

1.75 million gpd capacity. Such an application is currently

pending before the New Jersey Department of Environmental

Protection. The expansion is necessary to provide sewage

service for housing units to be built as a result of Mount

Laurel II settlements in Bernards Township and Bedminster

Township, including the housing proposed to be constructed in

the Passaic Watershed.,

The Township shall take all reasonably necessary actions to

support modifications of plans or requirements established by

the Uew Jersey Department of Environmental Protection, the

-10-



United StYtes Environmental" Protection Agency, or the County of

Somerset,v îSMolutionsfJnfjrcaiiii'̂ y~ to »uppog^he«e expansion

plans are set forth in Appendices ' " 'and'""'":*-' ~", incorporated

herein and-made a part hereof as if set forth at length herein-

- '^\12,:;^ 3he.:j>arties Tieretoj|tipulat5Okhat^flills Vil l provide ̂C

$3,240,000* as i t s contribution" to the JTownship for the

constructiorrpf required off-tract improvements: in ithe tL_.

^^P^l^l jgw^mjfrp^^ be .
. . . - — - . r ̂

reasonable and necessary street and drainage improvements which

are necessitated or required by construction of the. Hills

development"referred to herein and covers all Hills' liability

for off-tract improvements to be required by the Township

.without regard to whether s-uch off-tract improvements are to

municipal or Somerset County facilities.

The aforementioned $3,240,000 is based on the following

parameters:

(a) Hills will construct no more than 2,818 units of

housing in the Raritan Watershed;

(b) Hills will construct no more than 273 units of

housing in the Passaic Watershed?

(c) Hills will construct no more than 50,000 square

feet of retail commercial or office space.

Any additional retail or commercial space, approved by the

Township, if any, shall be subject to additional contributions

for off-site improvements, which shall also reflect a credit

-11-



given for internalisaj^qiT of traffic within Hills* properties,

as set forth in the Memorandum of Under standing;'* dated

""" concerning"-the off-tract improvements. That

Memorandum of Understanding, incuding the timing of the

construction of off-£r^cV improvements, is attached hereto as

Appendix , attached hereto and made a part hereof as if set

forth at length herein'•?££̂ .?l:..y~:~̂ r.::. .:_._

13^- Hills and :.-the Township of Bernards stipulate ana agree

that the Bernards Township'Land Development Ordinance as amended

by Ordinance #704 and as further amended as set forth on

Schedule A of the Judgment in this matter shall control the

development of the Hills properties.

14. The parties stipulate that the Concept Plan Map

attached hereto as Appendix and made a part hereof as set

forth herein will serve as a general guide to the development

within properties which it owns in the Township. Hills shall

provide engineering details, as quickly as possible, for the

planned development of Schley Mountain Road and Allan Road. The

Township shall implement a timely review and approval process of

said road plans, specifically with regard to that portion of

Schley Mountain Road which begins in Bedminster Township ana

provides access to Block 59, Lots 1.01 and 1.02 as shown on the

Tax Maps of Bedminster Township.

15. The parties stipulate that the Concept Plan provides an

overall general guide to the development of Hills property and

-12- : r



be permitted to build in accordance with the

layout, with regard to number of buildings,

generalised location of roads/ density ranges, and other

particulars noted on the map. Hills shall submit detailed

preliminary"and final applications for each subdivision and site

plan"for the Planning Board*s review, as provided by ordinance

as provided,.herein. ; T

........ ^S^^ffS^axties stipulal^that Hilis" shall draft, and the

TownshTp shall review and approve, a plan for the construction

and operation of lower income housing to be built by Hills. The

parties stipulate that no decision has been reached, at this

time as to whether such housing shall be for sale, rental

housing, or a combination.of the two forms of ownership and

use. When developed, and thereafter reviewed and approved by

the Court, this housing plan shall be made part of the Order in

this case.

17. The development of the Hills property shall not be

affected by any municipal action arising out of any State,

County of municipally imposed moratorium or phasing schedule,

-except to that portion of the development which relates to the

68 additional units which are to be phased in during the period

of 1991 to 1994, as hereinabove described.

18. This agreement and any terms hereof may be modified by

the parties hereto by a written agreement. Any such

modification shall not result in the Township being unable to

-13-
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provide for a realistic opportunity for the construction of

lower incoue housing as provided in the Judgment in this natter

-14-
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v.. MEMORASPCJH OP AGREEMENT

^-The parties _tpj£M:sJ;agr«e»ent are' HILLS" DEVELOPMENT

COMPANY, of 3 BufnF"ilill Road, Piuckesiin, Hew" Jersey (Kills }cr its
assigns;

"ENVIRONMENTAL DisPDSjdlTcORCBItMPIMg, of Bgx_506, Pluckemin, NeV Jersey
(SDaggg&ai

TOWNSEIP...XJT

of Collyer'line, Basfcing 3&flge, New Jersey, a municipal

corporation of the State of New Jersey (Township); THE PLANNING

BOAKD~OF THE TOWNSHIP'OF"'BERNARDS (Planning Board); and, THE

TOWNSHIP OF BERNARDS SEWERAGE AUTHORITY (Sewerage Authority)

The parties are entering into this memorandum of agreement

as Dart of the settlement of the matter of The Hills Develooment

Company v. The Township of Bernards, et a l s . , Docket No.

X/-030039-S4 and i t i s intended that this memorandum of agreement

will be attached to the Judgment in<that matter and will be part

thereof.

•1. That portion of Hi l l s ' property located within the

Raritan Watershed, stipulated to consist of -appxaximatfijy 5 02

acres, has been zoned pursuant to the Bernards Township Land

Development Ordinance as amended by Ordinance $704 as R-B with a
•E t̂axtiranoe, currently in effect, is attached here to as toendix A.

PRI>-4 option?^— (A mapping of the Hills property is" attached

hereto as Schedule A. ) Pursuant to that zoning, a to ta l of

2,750 dwelling units Sets*-be bui l t within sadd portion of the



property, Hills will build 20% of the total number of units to

be constructed on said portion of the property &e housinq

affordable tD lower incoae households, pursuant to Kt. Loure]

II. Such housing for lower income householdB ("lower income"

includes,.both "low" income And "moderate" income housing/" as

those terms acre defined in Southern Burlinoton County UAACP v.

Township of Mount Laurel-, 92 N.J. 158 (19B3) at n. B, p 221)

"Shal.lv^BliConstructed.>in accord with a"housing plan, referenced,-!.

below. At least 50% of such housing shall be constructed for

low income households.
• ... t-i.. • - .

2- The Township, including the Township Planning Board,

stipulates that Hills shall be entitled to construct' said 2,750

dwelling units within the Raritan Basin; provided that such

development is in accordance with the 2 0 % limitation referred t

in paragraph 1 hereof and other provisions of Bernards Township

XAnfi Development Ordinance as amended; and, further provided

that site plan and subdivision standards as set forth in the

Bernards Township Land Development Ordinance as amended and as

modified by this agreement are observed. Such construction

shrill -not be subject to phasing or other timing requirements
to be aiH'tja.1 as sst forth ir

except as provided in Ordinance #7 04 &^acmtfSil. Pgcercnx E.

3. Hills shall not seen to obtain any additional density

nor seek the right to construct additional units on the

aforementioned approximately 501 acres within the Raritan

Watershed or any other property within such watershed now ownec

-2-
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by it; Hills hereby agrees to limit its Raritan Baain

development to 2,750 units (except as provided for in paragraph

4 hereof) anc will forego development on other properties that

it currently owns in the Raritan Watershed. The properties

located in the Rarit&n Watershed include the followingH\"*~:'

Lot Block Owner

173 Hills te^lqprent
Hills . &

i/4 is in tne fQntarr

In the event that Hills acquires any other property in the

Raritan Watershed, west of Somerville Road and north of

develop such property mInterstate 78, Hills agrees to
-—at densities

ftawoity L'uuii •ii.i'- currently existing under the Bernards

Township Land Development Ordinance (1 unit per 3 acres).

Hills agrees to provide deeds, assignments, acknowledgments

and other documents necessary to regulate and restrict the

development cf such property as hcrcinabove provided^

•4. Hills Development will provide 6B additional lower

income units which shall be constructed in the Hills property

located in the ~Ra>—i +-an VtB.ter.shed. Such additions! lower income

units shall be constructed prior "to the completion cf more than

ninety (90%) per cent of Hills total development (other than

Vnese units) which includes 2750 units in the Raritan Basin s.nc

273 units in the Passaic Basin. ̂ £uch construction or.ui} take

place during s period commencing 1^91 and ending 1994.'

-3-



titty (501) percent of *uch unit* sh».ll be constructed tor low 7'1

incoae households.

5. Tnat portion of the Hills property located within the

Passaic Watershed stipulated to consist of approximately 545

icres has been zoned. a» R-B upon which the parties agree that a .

total of 273 dwelling unite can be built, subject to the

provisions of the Bernards Township "Land Development Ordinance."

Hills shall not\t>e^Bhtii3.efl to"a«yslop£'t'hl» jpropeTZYzjxn jeunv .^..^^i".

density which will'xesult inaore than 273 dwelling units.

6. Hills hereby stipulates that it will not seek to obtain

any additional density nor Beek the right' to construct

additional units on the aforementioned approximately 545 acres ,

within the Passaic Watershed. Hills hereby agrees to limit its

Passaic Watershed development to 273 unitst'-MISfe uW^w1 dMrccrnt/1^

Hills agrees to provide deeds, assignments, acknowledgments *-:

and other documents necessary to regulate and restrict the -
t

development of such property as hereinabove provided. ~

7. Hills agrees to grant an easement to the Township or \

its assignsvwhich shall ef fectjarf area surrounding its

development for open spape area. Such area shall be

wide and the approxdjnate~~>^ocation thereof is shown on Schedule A

attached hereto. No structure^or other construction or

aevelopm-ent shall take place on, over^or under such open space

area except as permitted by the Township. L; i' . ' : <''•_ "~

7. The Township of Bernards and the Bernards Township Sewerage Authority agree
to grant an expansion of the franchise area of EDC to serve tne 273 residential
structures and the public school proposed to be constructed on land currently
owned by Hiiis, ail in the Passaic Basin portion oi Hiiis current landholdings.

This grant of franchise is specifically conditioned on the following:

a. The franchise shall be carefully described by metes and bounds and
shall all be internal-to property held by Hills. The irancruse snali not extenc to the
the rights-of-way of public roads external to the Hiiis current iandholaings in the
Passaic Basin, specifically, Mount Prospect Road, Liberty Corner Road and
-SornervmejRoad.^. ..-:....

b. Any development undertaken by Hills within the Passaic Basin shall
include a setback from the public roadways, in conformance with the Land
Development Ordinance, which setback shall serve to buffer the development from
the public road.

c. EDC shall provide sewer service to the ̂ Hills' Passaic Basin properties
through interceptor and trunk lines located internal to the Hills property and not
within the public rights of way of boundary roads, specifically Mount Prospect
Road, Liberty Corner Road and Somerville Road. If engineering considerations
require the placement of interceptor and trunk iines adjacent to boundary roads,
such trunk iines shall be placed in the buffer area owned by Hills. Such trunk lines
shall be separated from the edge of the public right-of-way of any boundary road
by no less than twenty (20') feet of land owned by Hills.



v

v In no seventy" >ioirever shall sanitary aewers or -••

facilities be^placed or constructed on';*" over or under.auch"topen

ispacc area withou\ regard to %/hether^such open space is used for

road, drainage or other purposes.

Hills agrees'i.p3r°v^e • Ai«w2KĴ it»m"ign»exî k*̂ jBLjBlĉ ot/i!«d9]lM>n̂ .s

and other documents^jiecessary to regulate and restrict the

development of such open space area as hereinabove provided.

•'" >~r - B ?2ii§*™^^ "BeweFaq e"

Authority agree" -to take whatever action is reasonably necessary

to extend the\franchise of the Environmental Disposal Corp.

(hereinafter referred to "EDC") a franchised public utility.

Newlicensed by the Nek Jersey Board of Public Utilities- to that

portion of the Hills^property which is located in the Passaic

Watershed and upon whichXthe 273 units hereinabove referred to

will be constructed. Such franchise will only include that ares

which the unrts are to built and will be limited to the

following properties and structures:

(B) 273\residentdal units;

(b) a public/school building which mav be erected on

X
crooerty now owned bv Hills or. c site cnosen bv mutual oc

/ - \
between Eills and7 the Townsr^ix) "as Hereinafter orovidec;

-5-
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S. The Township of Bernards and the Bernards Township Sewerage
- Authority specifically retain authority for sewerage service in aiJ other areas of

the Township (other than those "properties currently being served by EDC) and there
-shalTbe no extension of sewerage service or connection of any property outside of

•^-HiUsjjrpperty to the EDC system.
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Ho structure or facility outside this property sha.ll be

permitted to connect to the 2DC_sewerage" systen.

9. EDC agrees to provide sewerage collection and disposal

system for the properties__i?L ..qufrfWun" »tfl -fcc liiuu i n JnxHcnigt

as herein provided.'.

(a) The 273 units referred to "herein will be so

designed and constructed so as to generate no more than 110,000

•.sewer* î po current design• gallons" per-i

standards. ""'?-•; - '••

(b) The public school building which may be erected

will be allocated sewer capacity in an axount not to exceed

25,000 gpd. Such facility shall be connected to the EDC central

sewerage collection and treatment system described above. Such

capacity allocated hereunder for the school will not be

available until the EDC plant is expanded as contemplated and

described herein-; The property to be used as e school site

/shall be of sufficient size to meet state standards

shall deed such site to the Township or as it directs. It is

\ expected that the proposed site shall be approximately 20

! acres. Tne •aggreyd.'-e-crf all facilities to be constructed on the

I property owned by Hills within the Passaic Watershed to be

\ served by the EDC expanded franchise will be designed so &s to

not aenerate aore than 125,000 gpd of sewerage based on current

design standards.

-6-

^t o w e r " s h i P o f t h e iand until such time as the Bernards
w i i M a r d i " B ° a r d l l ) c o m P ' ^ e s all. necessary State plan

bufldf TK ° f t 6 d s u f f i c i e n I «"nds-to commence construction of
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.,- (i) The school site shaJ.1 be selected wi;n;n

ye&rs trom "the date hereof. V'

(ii) In the event that the site 6hfc.ll not be

used for a school eite it shall be used for permanent open

space, park, recreation or other public purpose. The property

shall not be used for residential or commercial purposes and

shall contain no structures other than those used for the

aforesaid -purposes and uses accessory thereto. . r."

(iii) The allocation of sewer capacity set forth

herein shall be held available for the proposed site until

\ \

\ , at which time such capacity is subject to

being reallocated^ In no event, however, shall such capacity be

used to create additional development. L. \~v>r, v>0 "L.*

Ĵ cT"̂  The Township of Bernards Sewerage Authority

agrees to approve and consent to EDC's service, if such action

is necessary to meet KJD£? requirement's. A proposed franchise

expansion resolution is set forth as Appendix [.' .
Tne Bernards Township Sewerage Authority will

cooperate with EDC by reviewing designs for pucps, force mains,

collectors , ana other structures designed to ser~57e the

structures, dwellings, and facilities referenced above. It is

specifically stipulated thst physical facilities designed to

service Hills properties in the Passaic Watershed portion of the

Township will be sized and located in such a manner as *«.

pr-eei-ud-e—eroan-sion of the systec in the-Pass&c^c-Basin beyond

Hills has allocated 25,000 gpd of capacity which it holds under agreement
from EDC to serve the school site.The allocation of sewer capacity for the school
site se: forth herein shall be held available for the proposed site until 3uly 1, 1990,
after which such allocation of capacity snail rever: to tne management and
control of Hills; provided, however, if the Board has begun the process of
constructing such school, the capacity shall be reserved for the Board until 1995, or
until the date of completion of the school, whichever comes first. At such time as
the school is ready-TO be sewered, the Board shall enter into an Agreement with

- .. .1" If" such capacity does revert to Hills, it shall not be used to serve
additional development within the Passaic Basin portion of Bernards Township
without the express approval of the Bernards Township Committee and the
Bernards Township Sewerage Authority.



iĵrf'..-. that necessary to serve the properties referenced above. Hill*

..'" "̂  agrees that it "Will provide reasonable fund* to the Township tor

an engineering review fee, provided, however, that such sums

shall not exceed Ten Thousand (£10,000) dollars.

v.? r -:.:". J Z',^M' i^i j notwithstanding the above Bernards Township and •
••_ j ' . . . . * . .

Bernards Township Sewerage Authority wi l l not assume any

responsibi l i ty j£or. the correct design, construction 01 u»e UJ.

tacllit , ies/\and wi l l not,-assume & n y ^ v
liability for incorrect design, construction or use of the

facilities. Hills and EDC agree to accept liability and hold

Bernards Township and Bernards Township Sewerage Authority

harmless from all actions, suits, administrative proceedings or

otherwise which .arise out of the design, construction or use of

these facilities including any violation of EDC's discharge

permit or permits.

10. The Township stipulates that upon notification by Hills

that all agreements with ZDZ have been executed, and that ZDC

"has commenced construction of appropriate sewerage works to

serve the Passaic Basin, the Township will enter into an

agreement wrth Hills and with ZDZ as follows:

(a)/\ED£ will construct, on a site satisfactory to trie

Township and the New Jersey Department of Environmental

Protection (KJDSP), sewage conveyance pipes and a holding tank

or tanks to hold effluent from houses constructed during the

period during which the permanent connections with the EDC plan

- B -



are being built; ,the Township and Authority agr»« *to approve and

consent X.of\ZDC construction, maintenance and operation of these

temporary sewerage facilities as long as the sane are in

accordance with any approvals required by any agency having

jurisdiction. The Township and Authority "will riot aBSum* *ny

costs associated with construction, operation or maintenance of

these temporary facilities. It is the responsibility of Hills

or EDC to get'"necessary approvals irp^WngDJ^nfl^JBL^ftother "body ̂

or agency having jurisdiction for the temporary facilitieE^/\The

Township and Sewerage Authority agree to tafce such actions as

are reasonably necessary to assist Hills and EDC in getting

approvals for such temporary sewerage facilities. EDC and Hills

agree to hold Township and Authority harmless from any actions,

suits, administrative proceedings or otherwise which arise from

such temporary facilities;

(b) The grant of the franchise to EDZ to serve the

Hills property in the Passaic Watershed notwithstanding, the

Bernards Township Board of Health will have jurisdiction to

inspect such holding tank or tanks and sewage facilities curing

such Leiiipurary holding period, and to regulate the use thereof

pursuant to the la* so made anc provided;

(c) Hills, upon submission to the Township cf

sstisfactory evidence that it has met all relevant subdivision,

site plan, Board of Health, Department of Environmental

Protection and construction'code requirements,, shall be

w1 ^"



EXHIBIT T-2 .._

authorized to obtain building permit* (and subsequently,

certificates of occupancy) for houses and other facilities •', ;•

within the Passaic Watershed;

(d) Such use of a holding tank and sewage management

program Bhall be discontinued upon the completion of all

construction, inspections and acceptance of the expansion of the

ED2 facilities required to service the Passaic Watershed

properties and all facilityeirau^ajidoned or recciyediiif;

necessary, shall be done so in accordance with applicable

regulations of any body or agency having jurisdiction thereof.

11. The Township stipulates that it shall support the

proposed expansion of the EDC plant, located in Bedmincter

Township, New Jersey, from its present 850,000 gpd capacity to

1.75 million gpd capacity. Such an application is currently

pending before the New Jersey Department of Enviroruaent.cs-1

Protection. The expansion is necessary to provide sewage

service for housing units to be built as a result of Mount

"Laurel 11 settlements in Bernards "Township e.nd Beaminster

Township, including the housing proposed to be con.ciruct.ed in

the Passaic Watershed.

The Township shall take all reasonably necessary actions to

support modifications of plans or requirements established by

the 23ew Jersey Department of Environmental Protection, the

-10-
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United S t a t « Environment ail Protection Xg entry, or the County of

Somerset, .&»»alution« naie»»kry to" »upporT?£ne"»e gxjj&nbiurr

F^nnn fTm • el.furLli iii Appendices anfl ' ,—iTTrnrpuial-efl

'* "***" f r * r * Y 1U-.IL1 i l l .

'. ".'12.'.\ The.parties ^er^t^stipu

&3,240,000- as its contribution to the ̂ Township for "the

construction^of required off-tract inprovexentB: in "the

be

will provide*^

reasonable and necessary street and drainage improvements which

are necesBitated or required by construction of the Hills

development'referred to herein and covers all Hills' liability

for off-tract improvements to be required by the Township

without regard to whether such off-tract improvements are to

municipal or Somerset County facilitiesr^1^'"' •'»-<••./ ;•:•>'!•' .• _,.' •^i^.ljt,:,....

The aforementioned $3,240,000 is1 based on the following " '

parameters:

(e) Hills will construct no ziore than 2,BIB units cf

housing in the Raritan Watershed;

(b) Hills will construct no more than 273 units of

housing in the Passaic Viatershed-

(c) Hills will construct no more than 50,000 square

feet cf retail cosmercxai or office space.—N>

Any adcitione.1 retail cr commercial space, approved by the

Township, if any, shall be subject to additional contributions

fcr off-site improvements,, which she.ll also reflect c credit

- 1 1 -

(d) The Township will supply documentation as to:

_i. the necessity for the construction of the particular road or section
of road for which Hills contribution is required, including an

}. .. -indication of how development of Hills property requires such road
improvementstand

ii. Whether contributions from other developers are also allocated to
the particuiar road or section of road; and if so, the percentage of
Hiiis contribution in terms of the total construction cost.



civen for internalita^ion of trattic within m i l l * properties,

&B set forth in the Hworandua of Understanding, dated

.. ., '••'' - • ; * concerning the off-tract improvements. Tnat

Memorandum of Understanding, incuding the timing of the

construction of off^-tFict^ijopxrovements, is attached hereto as

Appendix Jl , attached hereto and made a part hereof as if set
:'r";~-\-T0 .*,•-. / • - . . - : 4 . - - . -1. - / • - / ,

forth at length herein^:ife(.t^'.*'.%\ ^ — +J- C.b L '

\13*"^yEill^~ftiiS3£Ser^lb^iSrp7of Bernard* Bt'ipulate and'aqree

t ha t the Bernards Township'Land Development Ordinance as amended

by Ordinance #704 and as fur ther amended as s e t for th -on ilv

Se&eghrire A uf L-he 3ttdgmeTit~ln~^rhi-s matter s h a l l control the

development of the H i l l s p r o p e r t i e s .

14. The p a r t i e s s t i p u l a t e tha t the Concept Plan Map
s

attached hereto as Appendix f- and made a part hereof as set

forth herein will serve as a general guide to the development

within properties which it owns in the Township. Hills shall

provide engineering details, as quickly as possible, for the

planned development of Schley Mountain Road and Allan Roed. The

Township shall implement 3 timely review and approval process of

saia road plans, specifically with regard to that portion of

Schley Mountain Road which begins in Bedminster Towr.ship and

provides access to Block 59, Lets 1.01 and 1.C2 as shown on t.he

Tax Maps of Bedminster Township.

15. The parties stipulate that the Concept Plan provides an

overall general guide to the oevelcpaer.t cf Eills property and

- 1 2 -
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S C h e d u l e £ o r Payments, based on a cost per unit to
>°% ° f t h e a l i ° C a T e d c o s t ior r o a d improvement

S P m i T iS ISSUCd a n d 50% S h a i i b e P a i d "™ ^ ^
*• — u , or



• / " / • ' " . . .

*>• permitted to build in accordance with the

gen»r2T£fc«>d layout, with regard to number of buildings,

genera.li.ted location of roads, density ranges, and other

particulars noted on the nap. Hills shall BUDmit. detailed

preliminary and final applications for each subdivision and ait©

plaxT £or the Planning Board's review, as provided by ordinance

as provided.."herein. -, :• V ,", , ,

" " — ^ ^ g & P & x z t i e t B stipulate ...tlvat Hills shall draft, and the.'.".

TownahTip shall review and approve, a plan for the construction

and operation of lower income housing to be built by Hills. The

parties stipulate that no decision has been reached, at this

time as to whether such housing shall be for sale, rental

housing, or a combination of the two forms of ownership and

use J> 'When., devtlopci,—>>v I ' f111 ' fl" r" fAT r U'M fJLJ"1'1 mvA •

t.he Couarfe->—thio h&u-s-ing-plan-c'nall • be "made par-4—e-f— trh-e-

-if?. The development of the Hills property shall not be

affected by any municipal action arising out of any State,

County jerf municipally imposed moratorium or pnasing schedule,

•except to tiiet portion cf the development which relates to the

68 additional units which tut-' to be phased in during the period

cf 1991 to 1994, as hereinabove described.

•^f. Tr.is agreement and any terms hereof may be modified by

the parties hereto by B written agreement. Any such

modifics-tion shall not result in the Townsr.ip being unable to

16. The Township's Land Development Ordinance shall be further amended to
include revised standards for subdivisions, substantially in accord with the language
set forth in Appendbr-G, attached hereto. ; , ..



provide for a realistic opportunity for the construction of

lower incone housing &s provided in the Judgment in this matter.

-14-
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(Cnuri of Krfa

CHAMBERS OF
JUDGE EUGENE D. SERPENTELLI

OCEAN COUNTY COURT HOUSE
C.N. 2191

TOMS RIVER. N.J. 087&4

May 13, 1985

Mr. George Raymond
Raymond, Parish, Pine & Weiner,Inc.
555 White Plains Road
Tarrytown, N. Y.
10591-5179

Re: Hills Development v. Township of Bernards

Dear Mr. Raymond:

I wish to acknowledge your letter of May 8, 1985- I note that the
first immunity order in this matter was entered on December 19, 1984 allowing
for 90 days in which to provide a compliance package. By the extension of
the immunity to June 15, 1985 the township would have had six months to
complete the compliance package.

I will honor your request for an extension to June 15, 1985 with
the express understanding that no further extension will be granted. I also
note that if matters can be resolved sooner, the compliance package will be
submitted before the expiration date.

^ruj-y yours,

EDS-.RDH
copy to:
James Davidson, Esq
Thomas J. Eall, Esq

EiSgine D. SeruKi te l l i ,
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FARRELL, CURTIS, CARLIN & DAVIDSON
ATTORNEYS AT LAW

•4-3 MAPLE AVENUE

P.O. BOX 145

COWARD J.r*»BeiL MORRISTOWN, N.J.O796O or COUNSCL

CUNfONJ. CURTIS , { 2 O ( ) 2 6 7 . S | 3 O n,»MKJ.VAL«CHT.,J«.

LIN, JR.

.IAMCS C. DA

0ONH.LO J. M

LOUIS - . »AOO l 7 t N e W > < I B K S T " e E t

JERSEY CITY, N.J, O73O6

USA J. r

MOW*00 P. SH

'CYNTHIA H. ACINMARO

MARTIN 0. CRONIN

(201) 795-4227

June 12, 1985

The Honorable Eugene D. Serpentelli
Judge of the Superior Court
Ocean County Court House
Toms River, New Jersey 08754

Re: Hills Development Company
v. Bernards Township
Docket No. L-030039-84 P.W

Dear Judge Serptentelli:

The parties in the above mentioned matter have arrived at
an agreement to settle and conclude the above matter.
Additionally the Township has been working with George Raymond
on all aspects of the Township's compliance package, and we
believe we have reached an understanding which is satisfactory
to Mr. Raymond and the municipality. I am in the process of
drafting a proposed order and judgment which will be
satisfactory to the parties and the Court. The drafting of the
proposed judgment has proved difficult. It is my understanding
that this process, including the drafting of the judgment, has
delayed the filing of George Raymond's report, although Mr.
Raymond has indicated to me that he expects to have his report
filed by the end of this week.

I respectfully request that the Court schedule a hearing
date to review the proposed settlement and compliance package in
order to dispose of the action and bring the matter to a
conclusion. I would expect to submit all reports and
documentation necessary for the Court's review well in advance
of the hearing date. I would also respectfully request that the
Order dated April 29, 1985 which was supplemented by the Court's



Honorable Eugene D. Serpentelli
Page Two
June 12, 1985

letter dated May 13, 1985 be extended until such hearing date
and until the matter is finally disposed of by the Court.

Both my adversary and Mr. Raymond have indicated to me that
they concur with this request.

Respectfully submitted,

FARRELL, CURTIS, CARLIN & DAVIDSON

By:

JED/sjm
cc: Arthur H. Garvin III, Esq.

Henry A. Hill, Jr., Esq.
Mr. George Raymond

ames E. Davidson
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/•«m

., z CURTIS^V(.CARLIN 4 DAVIDSON ^r,
.43 Maple Avenue |
Post Of fice" Box^i4S£
Morristown, New Jersey 07960
(201) 267-8130 ; ~
Attorneys for Defendants, Township x»f Bernards, Township >'

:dfl̂

THE HILLS DEVELOPMENT COMPANY,

i i « Plaintiff,
7W ^ "

THE TOWNSHIP OF BERNARDS in the :
COUNTY OF SOMERSET, a municipal
corporation of the State of New :
Jersey, THE TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF BERNARDS, THE :
PLANNING BOARD OF THE TOWNSHIP OF
BERNARDS and the SEWERAGE AUTHORITY:
OF THE TOWNSHIP OF BERNARDS,

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION ̂ -^fe: •

SOMERSET/ OCEAN COUNTIES

Docket No. L-030039-B4
4

Civil Action

ORDER OF JUDGMENT

This matter having "been opened to the Court on application

by -ail -the parties hereto, and Brener, Wallack & Hill (Henry A.

Hill, Esq.) appearing on behalf of plaintiffs; Farrell, Curtis,

Carlin & Davidson (James E. Davidson, Esq.) appearing on behalf

of defendants, the Township of Bernards in the County of

Somerset, the Township Committee of the Township of Bernards,

and the Sewerage Authority of the Townsliig of Bernards; and

•* -v'hi"?^"?-:"--'-^--'



Kerbv, Cooper, Schaul fc Garvin (Arthur H« Garvin, III,"" Ssq'«}' —

appearing on behalf of defendant, the Planning Board of the "

Township of Bernards, for entry of a Judgment concluding this

action;

And the' Cbur^%&ving considered the pleadings lh~"this~""""

matter, the report of the Master appointed in this matter,

George Raymond, and the Land I>evelopment Ordinance of the

3Nw5hii^ ~

Development Ordinance of the Township of Bernards*, and a report"

of Harvev Moskowitz, Planner for the Township of Bernards;

And, the Township of Bernards having developed a proposed

strategy, including the enactment of Ordinance 704, proposed

amendments to Ordinance 704 and other municipal actions, for

fully complying with its obligation to provide a realistic

opportunity for the provision of its fair share of low and

moderate income housing, as that term is used in Southern

Burlington County N.A.A.C.P. vs. Township of Mt. Laurel, 92 N.J,

158 (1983)(wMt. Laurel II"), hereinafter referred to as the

"compliance package*?

This Court havin-g reviewed tiie Township of Bernard's

compliance package at a hearing held on , 19S5

and having conducted other proceedings in connection with this

action, and the Court having heard and considered the arguments

of counsel;

-2-
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And based on the above submissions the Court having made

the following findings of fact &£d conclusions of law: " ; •

1. For the period ending^l991 the Township of Bernards is

required to provide a realistic opportunity for the provision of

1066 units of Tow andT^w^kx^^^^p^^j^^mixSit which number ^

shall constitute the /"fair sliare" of the" Township of Bernards

for provision of such housing, as that term is used in Southern

Turlington County if. A .A iC. P^>^^1rbwng1ilRPf^KtT€La ur el> z 921H Tif,

158 (1983) («Mt. laurel II")? _

2. As part of Ordinance #704 the allowable densitypt the

.was increased to provide/2750

units to be constructed in the R-b zonfe>. The sole purpose and

intent of that increase in density was to enable Hills, pursuant

to the 20% set aside mandated in Ordinance #704/ to construct

550 units of low and moderate income housing.

3. Attached hereto as Exhibit B is a memorandum of

agreement between the parties which recites in detail the

understanding of the parties as it relates to the development of

plaintiff's property which the parties intend to implement as

part, of and as consideration of the settlement of thi-s actioru

4. The defendant Township has indicated its agreement to

certain amendments to Ordinance #704 which amendments include a

provision for 68 additional units to be located in the R-8

(PRD-4) zone, such units to be phased in and constructed during



the period more

A att*ched"hereto.

rc^p^cka^e'including^Ordinance #704, as so

amended, and with the^further provisions specified in this

the Township^ ir̂ fa3̂ ĝQMre";of -low and moderate income housing;

1- Bernards Townshipslind^ Development Ordinance as amended

"be" further amended as hereinby

provided provides a realistic opportunity for the provision of

Bernards Township's fair share of lower income housing, pursuant

to the requirements set forth in Southern Burlington County

N.A.A.C.P. vJ Township of Mount Laurel, 92 N.J. 158 (1983).

2. The determination of compliance set forth herein is

conditioned on the following:

(a) The defendants shall modify the Bernards Township

Land Development Ordinance in the manner set forth on Exhibit A

attached hereto, including specifically the following provisions:

1) An increase in density in that portion of

the Hills property located in the Raritan Basin to provide 68

additional units of housing, 50% of which shall be low income

housing and 50% of which shall be moderate income housing. The

construction of such housing shall be phased in so that such

-4-



ftoujiing shall be provided during the period 199i"through 1994 as

»6f^*pecxricai.iy proviQM in tne memorandum of agreement

attached hereto as Exhibit B hereof. " *

;; (2) Planning Board application fee for those

in a ̂ development; in.; the H-8 zone which are^lpw or '• Moderate

£ incoiie "housing units shall be waived. ;

13) The "xiwulation of low and moderate income

to assure that such housing shall remain low and moderate income

housing for a period of *~2JD years from the date hereof.

(4) A provision that will insure that

development applications for developments which include low and

moderate income housing units should be completed and action

taken within a 95-day period commencing on the date of

submission of a complete application, or within such further

time as may be consented to by the developer.

(b) The parties shall implement the memorandum of

agreement attached hereto as Exhibit B.

FURTHER ORDERED that this action shall be dismissed

with prejudice and wi-fchout -costsr and that the defendant,

Township of Bernards, shall be entitled to repose from further

litigation relating to its obligation to provide housing for low

and moderate income families under Mt. Laurel II or otherwise,

and the determination of Bernards Township's fair share, and the

judgment of its compliance with its Mt. Laurel II obligation



under the conditions set xorth in tnis uraer, snaxx nave res

judlcata'effect, despite changed circumstances/ for a period~of

six years; the period to begin on the date of entry of

judgment.

S*C«

-6-
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SUPREME COURT OF NEW JERSEY
M-5A9 September Term 19B5
M-550

THE HILLS DEVELOPMENT COMPANY,

Plaintiff-Movant,

v. O R D E R

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, etc., et al.,

Defendants-Respondents.

This matter having been duly presented to the Court, and

good cause appearing;

It is ORDERED that the motions for leave to supplement

the record (M-549) and to file a supplemental brief (M-550) are

denied, without prejudice to the filing by plaintiff, regardless

of any outstanding stay Orders, of an application to the trial

court, in a form that that court deems appropriate, asserting

plaintiff's alleged development rights arising of out any

alleged settlement, estoppel, or otherwise; provided, however,

that such application shall not affect this Court's Order trans-

ferring the matter to the Council on Affordable Housing and pro-

vided further that this Order granting leave to file such

application shall not preclude the assertion by defendants that

this Court's Order of transfer forecloses such*claims by plain-

tiff.

WITNESS, the Honorable Robert K. Wilentz, Chief Justice,

at Trenton, this 20th day of February, 1986.
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FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue
P.O. Box 145
Morristown, New Jersey 07960
(201) 267-8130
Attorneys for Defendants/Appellants, Township of Bernards
als.

et

THE HILLS DEVELOPMENT COMPANY,

Plaintiff/Respondent,

vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal
corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF
BERNARDS,

Defendants/Appellants.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

Docket No.

Civil Action

LETTER BRIEF IN SUPPORT
OF MOTION FOR STAY
BEFORE THE TRIAL COURT
PENDING DETERMINATION OF
MOTION FOR LEAVE TO APPEAL

Sat Below:

Hon. Eugene D. Serpentelli

TO: The Honorable Judges of the Appellate Division

PROCEDURAL HISTORY

This is a Mt. Laurel action. This action was commenced on

May 8, 1984. Answers were filed by defendants on June 5,



The requested stay at this juncture solves that problem at

least over the immediate time period. If the matter is not

heard by the trial court housing for low and moderate income

familes which is currently being produced will presumably

continue to be produced and, therefore, the adverse result of

the first option discussed above will be avoided. In addition,

the municipality would not be faced with the situation of having

a determination made prior to the time that the court determines

which court has jurisdiction and would not be left in a

situation in which housing must be built even though the same

may result in being contrary to law.

Neither the actual party to this litigation (Hills) nor the

persons purportedly represented by that party (lower income

families) will suffer prejudice by this application. The

application requests a stay only for the period ending at the

time that the Appellate Division determines whether or not to

grant defendant's motion for le,ave to appeal. It is our

understanding that answering papers are due in less than a week,

end the matter can be decided soon thereafter.

Plaintiff has before the Township an application for

conceptual approval of its project. This application will

continue before the Township Planning Board in accordance with

law. No delay in that process will occur because the stay is

granted at this time in this matter. (In that regard subsequent

to receiving conceptual approval plaintiff will necessarily have

-13-



to apply for preliminary approval, presumably both as to site

plan and subdivision. This process has not even started.)

Thus, no delay will occur to the plaintiff because of the

granting of this application for a stay.

Lower income families will not suffer prejudice because the

existing ordinance which has been in effect since November 12,

1984 has been providing lower income housing in Bernards

Township which is now being constructed. A stay in this matter

will not affect such construction.

-14-
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FARRELL, CURTIS, CARLIN & DAVIDSON
43 Maple Avenue
P.O. Box 145
Morristown, New Jersey 07960
(201) 267-8130
Attorneys for Defendants/Appellants, Township of Bernards, et
als.

THE HILLS DEVELOPMENT COMPANY,

Plainti ff/Respondent,

vs.

THE TOWNSHIP OF BERNARDS in the
COUNTY OF SOMERSET, a municipal
corporation of the State of New
Jersey, THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF BERNARDS, THE
PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS and the SEWERAGE
AUTHORITY OF THE TOWNSHIP OF
BERNARDS,

Defendants/Appellants.

SUPREME COURT OF NEW JERSEY

Docket No.

Sat Below:

Morton I. Greenberg, J.A.D.
Virginia A. Long, J.A.D.

Civil Action

LETTER BRIEF IN OPPOSITION
TO APPLICATION TO DISSOLVE
STAY GRANTED BY THE
APPELLATE DIVISION

PROCEDURAL HISTORY

Defendants rely upon the Procedural History contained in

Defendants' Brief in support of their Motion for Stay, filed

with the Appellate Division, except to add that on November 12,

1985, the Appellate Division entered an Order staying

1(

2C

3C

4C

5C



proceedings in the trial court pending resolution of the motion

for leave to appeal.

STATEMENT OF FACTS

Defendants rely upon the Statement of Facts contained in

their Brief in support of their Motion for Stay and their Brief

in support of motion for leave to appeal, filed with the

Appellate Division.

In addition, it is respectfully requested that the Court

take judicial notice of the enactment by Bernards Township of an

Ordinance repealing the "sunset" provisions of its "Mt. Laurel"

ordinance, Ordinance 704 (Ev. R. 9; see attached Certification

of James E. Davidson).

I_

This matter is apparently being brought on by plaintiff

seeking to have a stay previously issued by the Appellate

Division dissolved. We have received telephone notice of the

application only and therefore we are not aware of the basis of

the application other than plaintiff's contention that the

action of the Appellate Division in granting the stay was

improper.

The stay granted by the Appellate Division is not a final

judgment and is therefore an interlocutory order.

An appeal of an interlocutory order is only maintainable

"when necessary to prevent irreparable injury." R.2:2-2(b). We

assume this application is being brought under R.2:9-5(b) which

-2-



provides in part that the grant of a stay by the Appellate

Division "may be reviewed on motion to the Supreme Court on

notice to the Appellate Division . . . " In that the normal

motion procedures are not being followed (R.2:8), R.2:9-8

appears applicable. Glassboro v. Gloucester Cty. Bd. of

Freeholders, 98 N.J. 186 (1984). R.2:9-8 provides as follows:

H2:9-8 Temporary Relief in Emergent Matters.
When necessary, temporary relief, stays, and

emergency orders may be granted, with or without
notice, by a. single Justice of the Supreme Court or,
if the matter is pending in the Appellate Divison, by
a single judge thereof, to remain in effect until the
court acts upon the application. The Chief Justice
shall in accordance with a schedule to be filed with
the Clerk of the Supreme Court, designate for each
county at least one Justice to whom an application for
such relief in the Supreme Court shall be made, if
such Justice is available."

Plaintiff will not suffer the irreparable injury required

under R.2:2-2(b) (required if this is an appeal); nor is the

matter emergent or one in which temporary relief is necessary as

required by R.2:9-8.

The granting of the stay by the Appellate Division

maintains the status quo until such time as the Appellate

Division has the opportunity to decide whether it will grant

Defendants' motion for leave to appeal. As noted in Defendants'

Motion for Leave to Appeal filed in the Appellate Division,

Defendants' claim is that the matter should be transferred to

the Council on Affordable Housing pursuant to §16(b) of the Fair

-3-



Housing Act, and that the trial court does not have jurisdiction

to hear the case.

In granting the stay the court indicated its concern that

the decision of the trial court in refusing to transfer the

matter was contrary to the intent and purpose of the statute and

that the Legislature had set up an administrative process which

was intended to remove the housing cases from the courts except

in a limited area specifically described in the statute.

It is also clear that the court properly found that no harm

would result to the Plaintiff by the granting of the stay and

that the failure to grant the stay would result in substantial 2(

harm to the Defendants.

This is so for the following reasons:

(1) The Township of Bernards adopted a Mt. Laurel

ordinance (Ordinance 704) in November, 1984 which is producing

housing for low and moderate income families. The ordinance is 3(

effective as to plaintiff's property and has been for

approximately a year. No development has occurred on

plaintiff's property although a recent application for

conceptual approval has been filed. This will presumably

continue and the stay will have no effect on this process.

Plaintiff specifically does not object to Ordinance 704 and has

admitted that it complies with the dictates of Mt. Laurel II.

Therefore the stay will have no effect on the construction

of housing for the poor nor will it affect plaintiff's

5C
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development rights.

(2) As to the Defendants, a dissolution of the stay will

result in the trial court's (rather than the Council's) deciding

the various Mt. Laurel II issues including fair share and

compliance. If the trial court holds its housing, Defendants

will presumably will be bound its decision (even though they

contend that the court has no jurisdiction). The Decision will

be based on non-statutory law and'will prevent the Defendants

from receiving the various benefits of the Fair Housing Act.

Developers receiving approvals under the Ordinance will receive

the protection set forth in the Municipal Land Use Law,

especially N.J.S.A. 40:55D-42: (This point is more specifically

set forth in Appellate Division Letter Brief, pages 11-14.)

The stay maintains the status quo without causing harm or

damage to any person or party. In this situation, there is no

adequate reason to dissolve the stay.

FARRELL, CURTIS, CARLIN & DAVIDSON
Attorneys for Defendants/Appellants,
Township of Bernards, Township
Committee of the Township of
Bernards and the Sewerage Authority
of the Township of Bernards

By:
James E. Davidson, Esq.

'KERBY, COOPER, SCHAUL & GARVIN
Attorneys for Defendant/Appellant
Planning B_oard of the Township
of Berna.3

By:

Dated: November 13, 1985

-5-



EXHIBIT Q



1

2

3

4

5

6

7

6

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

You can't do it both ways. And suppose I conclude;

that. ;

Are you then going to withdraw 704, or ;

are you going to offer it as your compliant

ordinance?

MR. DAVIDSON: I don't know. I don't

know the answer to that question.

THE COURT: Because it seems to me if

you withdraw it, then the, under — the normal

scenario would be that I would direct a master to

prepare one for us, which would be 704, with some

modifications.

MR. DAVIDSON: If I may —

THE COURT: And we would be back where

we were.

MR. DAVIDSON: If I can assume what I

would do, if I decided to withdraw 704, I'd

replace it.

THE COURT: I don't think you can.

That's the point. The time's up. And either you

go with what got you here, or you don't have a

compliant ordinance.

In other words, there was a time

limitation under your immunity orders, and --

MR. DAVIDSON: For me to do what, Your



78

Honor?

THE COURT: The time limitation said:

Submit a compliant ordinance within X amount of

days, and that was extended three times. And you

* really had two choices, not to submit or to

6 submit. And you chose to submit.

Now, I would not preclude your right to

withdraw it; but on the other hand, I wouldn't

give you the right over and above that to say:

10 Now I want some more time to draw a new one.

11 MR. DAVIDSON: I'm not suggesting that,

12 Your Honor, and — but I will suggest to you, sir,

13 that until you make certain findings, and even if

14 you do, you cannot prevent me from passing

15 legislation.

16 THE COURT: Okay.

17 MR. DAVIDSON: I am suggesting that one

18 of the things that might occur is, we would amend

19 704 to be what we think is going to be proper

20 under the Act.

21 THE COURT: Okay.

22 MR. DAVIDSON: Then again, we might not.

23 I don't know the answer to the question that you

24 asked, what would we do.

25 THE COURT: All right. Anything furthei?
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[SECOXD OFFICIAL.COPT KErEIXT]

SENATE, No. 2313

STATE OF NEW JERSEY

INTRODUCED OCTOBER 18, 1984

By Senator STOCKMAN

Referred to Committee on County and Municipal Government

AN ACT to amend and supplement the "Municipal Land Use Law,"

approved January 14, 1976 (P. L. 1975, c. 291).

1 BE rr ENACTED by the Senate and General Assembly of the State
2 of New Jersey:

1 1. Section 2 of P. L. 1975, c. 291 (C. 40:55D-2) is amended to

2 read as follows: , . -

3 2. Purpose of the act. It is the intent and purpose of this act:

4 a. To encourage municipal action to guide the appropriate use

5 or development of all lands in this State, in a manner which will

6 promote the public health, safety, morals, and general welfare;

7 b. To secure safety from fire, flood, panic and other natural and

8 man-made disasters; -

9 c. To provide adequate light, air and open space;

10 d. To ensure that the development of individual municipalities

11 does not conflict with the development and general welfare of

12 neighboring municipalities, the county and the State as a whole;

13 e. To promote the establishment of appropriate population densi-

14 ties and concentrations that will contribute to the well-being, of

15 persons, neighborhoods, communities and regions and preservation

16 of the environment;

19 use policies;

17 f. To encourage the appropriate and efficient expenditure of

IS public funds by the coordination of public development with land

20 g. To provide sufficient space in appropriate locations for a

21 variety of agricultural, residential, recreational, commercial and

22 industrial uses and open space, both public and private, according
EXPLANATION—Matter enclosed in bold-faced brackets Cthns3 in the above bill

is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.

Matter enclosed in asterisks or stars has been adopted as follows:
'•—Senate committee amendments adopted December 13, 1984.

••—Assembly committee amendments adopted December 5, 1985.
•••—Assembly amendment adopted December 12, 1985.



33 policies and standards, or whether a new plan or regulations should

34 be prepared.

1 19. (New section) The absence of the adoption by the planning

2 board of a reexamination report pursuant to section 76 of P. L.

3 1975, c. 291 (C. 40:55D-89) shall constitute a rebuttable presump-

4 tion that the municipal development regulations are no longer

5 reasonable.

1 ,20. Section 77 of P. L. 1975, c. 291 (C. 40:55D-90) is amended to

2 read as follows:

3 77. Moratoriums; interim zoning, a. The prohibition of develop-

4 ment in order to prepare a master plan and development regula-

5 tions is prohibited.

6 b. [A municipality may adopt a reasonable interim zoning ordi-

7 nance not related to the land use plan element of the municipal

8 master plan without special vote as required pursuant to sub-

9 section 49 a. of this act, pending the adoption of a new or sub-

10 stantially revised master plan or new or substantially revised-

11 development regulations. Such interim zoning ordinances shall not

12 be valid for a period longer than one year unless extended by ordi-

13 nance for a period no longer than an additional year for good

14 cause and upon the exercise of diligence in the preparation of a

15 master plan, development regulations or substantial revisions

16 thereto, as the case may be; provided, however, that, notwithstand-

17 ing the provisions of this section or of any ordinance heretofore

18 adopted pursuant to this section, any such extending ordinance in

19 effect on January 31,1979 shall be valid until May 31, 1979.3 No

20 moratoria on applications for development or interim zoning

21 ordinances shall be permitted except in cases where the municipality

22 demonstrates on the basis of a written opinion by an **\appropri-

23 atej** "qualified health** professional that a clear **lvoientiaf}**

24 imminent danger to **\liealth and safeUiy* "'the health of the

25 inhabitants of the municipality** exists, and in no case shall the

26 moratorium or interim ordinance exceed a six-month term. **\Ex-

27 tensions may be made only upon leave of courtY*

1 21. (New section) a. The governing body may by ordinance

2 provide for **£an historic preservation body either by authorizing

3 the chairman of the planning board to appoint an historic preser-

4 vation committee of the planning board or by creating]** an historic

5 preservation commission.

6 b. Every historic preservation **"£body3** **commission** shall

7 include, in designating the category of appointment, **at least**

8 one member of each of the following classes:
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HARVEY S. M O S K O W I i : P.P..P A

D R A F T

TO: George Raymond, AICP, Special Master; Bernards Twp.
(Copies to James E. Davidson, Esq.; Arthur Garvin, Esq.;
Steven Wood; Peter Messina, P.E.; John H. Kerwin; Tom
Hall, Esq.; andi/Kenneth Mizerny, P.P.

DATE: January 23, 1985

This memorandum summarizes the results of the

January 16, 1985 meeting which dealt with the points raised in

the memo submitted by Brener, Wallack & Hill dated January 14th.

A. Total number of units Hills will be permitted to

construct in the Raritan Basin will be 2,750.

B. Hills is requesting additional retail space up to

100,000 square feet. Hills is to submit a memorandum in support

of the additional space. They indicated they can live with the

50,000 square feet as recommended in the Master Plan.

C. A number of questions were raised with respect to the

request by Eills to allow EDC to extend force mains into the

Passaic River Basin to serve the single-family homes. The Town-

ship will seek the advice of its sewer consultants (Killlam

Associates) with respect to the various options including

community septic systems and extension cf EDC force mains into

the basin. The Township will also try and get approval from the

State for community septic systems within a 90-day period. Hills

will submit a copy of an agreement which would allow for the
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expansion of EDC force mains into the Passaic Basin and which

would include suggested safeguards to prevent their use by anyone

else but Hills.

D. Ordinance Revisions

1. Concept plan. It was agreed that the concept plan will

show the building footprint, parking areas, and major and minor

roads. The applicant indicates that he will submit full

engineering details as required by the Township for Schley

Mountain Road and Allen Road for their approval.

2. Bulk standards.

a. The Township will revise the ordinance to eliminate

any limitation on house size in the two-acre cluster zone

providing the lot size is at least one acre or larger.

b. Maximum building coverage. This standard will be

changed to "Maximum Impervious Coverage." I would suggest the

figures be changed as followsr

Dwelling, one-family detached:
Townhouse:
Patio Home:
Dwelling, two-family

(horizontally separai.ec ):
Dwelling, two-fainily

(vertically separate):
Multi-familv:

50 percent
75
80

50

50
70

c. Front yard requirement shall remain as set forth in

the ordinance.

d. Building separation shall remain as set forth in the

ordinance.



George Raymond, AICP January 22, 1985
Paae 3.

e. Height restrictions. We are presently working on a

revision to the standard to allow a higher maximum based on

topography; in other words, three stories in the rear with a

maximum -height of 40 feet would be permitted. The measurement

would be computed from the average finished grade around the

structure. Hills will also submit a product line to indicate the

maximum height needed.

f. Road widths shall remain as indicated.

g. The parking spaces will be reduced to 91 X 18'

allowing for an overhang.

h. The Township will add efficiency units as a

permitted use with a minimum floor area of 400 square feet.

3. Curbs and drainage.

a. Curbs (Page 600.9). The Township will either modify

the basic ordinance or modify Ordinance 704 to indicate that

mountable concrete curbs shall be permitted in high density

single-family detached areas and in the R-5 and R-8 zones.

b. Swales. Amend Ordinance 704 to read that swales may

be used for drainage purposes along major roads where there is a

minimum distance of 40 feet between abutting buildings and

pavement.

E. Application Processing

1. EIS and CIS Submissions. I have not reviewed what has

been submitted with respect to the EIS and CIS but I will get to
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determine whether any additional material is needed. At this

point I don't think there is any.

2. Time for review. It was agreed to use the timetable in

the Mahwah decision. These are as follows:

Number of Days
Each Total

a. Determination as to whether application is
complete:

b. Additional material submitted to make appli-
cation complete (Township must review &
certify as complete or indicate what is
needed:

c. All municipal agency reviews and reports:

d. Start of public hearing:

e. Grant or denial of approval:

The total time from original application sub-
mitted to the Township until official action
by the Board shall be not greater than:

14 14

14

21

na

30

28

49

63-77

93-107

107

3. Bills is to submit specific list of what constitutes

unnecessary details.

4. It is agreed that Article B, which calls for detailed

engineering plans, applies only to public streets. No

construction can begin until these plans have been approved.

F. Fees

1. The Township agrees to waive ail municipal fees or. low

and moderate income units.

2. On prototype buildings, the State Building Code permits

a reduction in fees of 25 Dercent. The Township agrees to follow

that requirement.
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G. Off-Tract Improvements

1. I believe there was agreement that $3,240,000 in off-

tract fees was a reasonable amount. If the commercial exceeds

50,000 square feet, applicant will pay 1964 additional trip

costs.

2. Peter Messina will provide Hills the new 1-78 and

Martinsville Road interchange costs.

H. Summary

1. Kills will:

a. document the need for additional commercial space;

b. provide a resolution or agreement with respect to

the extension of sewers into the Passaic Basin;

c. provide designs for patio homes so that we can de-

velop standards;

d. provide product type to ascertain height require-

ments;

e. provide information as to what constitutes

unnecessary cost generating details in ordinances.

2. The Township will:

a. examine all sewer options;

b. attempt to get community septic approvals within 90

days;

c. modify ordinances as suggested in the memo;

d. review EIS and CIS requirements;

e. provide interchange costs.
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BERNARDS TOWNSHIP
AMENDMENTS TO MASTER PLAN

Adopted October 30, 1984

Master Plan Amendments

1. Page 9 - Add a new objective to the list of objectives under the goal of

providing "a reasonable relationship between housing, employment and retail

development," as follows:

The Township's land use policy should provide a realistic opportunity
for the construction of low and moderate income housing.

2. Page 19 - Under Future Residential Development, after the introductory

paragraph, a new paragraph should be added entitled, Bernards Township's Mt.

Laurel II Obligation;

The Supreme Court decision of January 20, 1983, known as Mt. Laurel
II, directed that any municipality in a designated growth area in the
State Development Guide Plan of 1980 is responsible for a share of
the regional housing need as well as its own "indigenous" need, as
indicated by data on substandard housing conditions in the munici-
pality. All but the westernmost portion of Bernards Township and
public parklands along the boundary with Harding Township are
included in a growth area on the State Guide Plan. Using generally
accepted methodology to compute its fair share, Bernards Township's
1990 Mt. Laurel housing obligation is between 900-1,300 units of low
and moderate cost housing.

The Township will provide the low and moderate income units as
follows:

a. Provide funds through the Community Development Grant
program or other sources to rehabilitate substandard housing
units

b. Amend its Land Development Ordinance to provide for supple-
mentary apartments

c. Require from developers in the R-5 (PRD-2) zone a percentage
of lower income units

d. Increase the density on property owned by Hills Development
generally west of Somerville Road and currently zoned R-8
(PRD-4) to provide for 5.5 dwelling units per acre of which 20
percent will be lower income units



3. Page 21 - After "Quarry," the following paragraph should be
added:

Mt. Laurel II Housing

As part of its Mt. Laurel II obligation, the Township proposes to
rezone certain lands for Mt. Laurel II housing. These include the
Hills Development land in the area adjacent to Bedminster for 5.5
dwelling units per acre of which 20 percent would be low and
moderate income. In addition, the R-5 district south of Valley Road
is also recommended for low and moderate income housing as part of
any proposed planned development (PRD-2). In this zone, at least 20
percent of all development shall be low and moderate income in
accordance with the Mt. Laurel II mandate except for those proper-
ties for which conceptual approval has already been granted (Spring
Ridge). In that case, the responsibility of the applicant shall be for 15
percent moderate income housing. Where an applicant is proposing to
sell market housing at less than $100,000 per unit, in 1983 dollars, the
housing responsibility shall be limited to a maximum of 12 percent
moderate income housing.

<f. Page 27 - Figure 5, Recommended Land Use Plan, should be amended to

show the Hills property in the Raritan basin (presently zoned R-8) adjacent to

Bedminster Township and that land-located south of Valley Road (presently zoned

R-5) to include a Mt. Laurel II housing component.

In addition, the following parcels shall be rezoned from R-8 (2 dwelling

units per acre) to R-3 (one (1) dwelling unit per two (2) acres): Block 171, lots 3,

<f, 5, 6, & 13. These parcles, totalling 121 acres, are located on the southeasterly

corner of Douglas Road and Layton Road. The purpose of the rezoning is to

reduce the impact on the Liberty Corner area of the increased density needed to

secure Mt. Laurel II housing.

5. Page 34 - Second paragraph, delete the last sentence which refers to

fair share.



6. Page 34 - Add a fourth paragraph under "Undeveloped Areas," as

follows:

In addition to moderately priced flats and luxury townhouses, the
Township has embarked on an aggressive program to provide for its
fair share of low and moderate income housing in accordance with
the Mt. Laurel II mandate. This includes density bonuses to Hills
Development and design and fee waivers to R-5 developers (under
PRD options) to make a portion of their housing affordable to low and
moderate income families in accordance with the Mt. Laurel II
mandate.

7. Page 36 - Before "Recommendations," a paragraph should be added

which would read as follows:

These units, of course, are in addition to those units to be provided as
part of the Township's specific obligation under Mt. Laurel II.
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November 5,

Dames E. Davidson, Esq.
Farrell, Curtis, Carlin and Davidson
43 Maple Avenue
Morriston, New Jersey 07960

3000-0^-02

Dear Mr. Davidson:

On behalf of The Hills Development Company, let me thank you for
your letter to Henry A. Hill dated October 15. 19S4, which enclosed a copy of the
proposed amendments to the Bernards Township Land Development Ordinance.
Both in your October 15th letter, and in meetings prior to the introduction of the
ordinance and in subsequent telephone conversations, you have solicited our
comments as to the settlement process. I have set forth our concerns and
comments below.

At the outset, Tne Hills applauds the effort now underway to pass an
ordinance which complies with Mount Laure! II standards, w'e recognize this is a
difficult process, and believe tnat tne Ordnance which we have seen is a good
start towards an Ordinance which would enable us to settle the litigation we
have brought against Bernards, and permit Bernards to obtain the repose which it
seeks. Our comments, beiow, are offered in an attempt to be helpful, and to
identify those points which we beiive ought to be addressee as soon as possible.
we have included comments as to issues in the proposed Ordinance as well as
matters of concern to Hills which are outside of the Ordinance process.

1. The proposed Ordinance:

Page 3, section D.f.
The Hills Development Company objects to the limit of 5C.000 square
feet of gross leasable floor area of commercial space. In initial
conversations with Bernards, we had indicated that we were
interested in 150,000 square feet of commercial as part of a package
which included residential development at 5.5 du/ac.
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Section 1100

Section 1104: Contains a "cap" of 2,750 du; which does not reflect the
iact that Hills has perhaps 20 acres of land in the R-S zone which is
in the Raritan basin, outside of the 500 acres +_ about which most
attention is focused. Hills intends to leave those 20 acres or so
undeveloped and would like to transfer building credits from that
area into the main landholding.

Section 1106: Contains a maximum building coverage requirement,
which would hamper Hills ability to deliver lower income housing
product. See the attached comments of Kenneth 3. Mizerny, the
project planner lor Hills. Some of Mr. Mizerny's comments are
highlighted in this letter, and we think that your office and Bernards'
planner should look at all of Mr. Mizerny's comments.

Section 1106 also contains a height restriction of 35', and we think 45'
ieet would be preferable; and contains a front yard requirement of
25', while we think 10' would be preferable.

Section 1107. Please note Mr. Mizerny's comments.

Section 1110: We think a significant probability of unequal
competitive advantage exists for those developers owning land in the
R-5 zone as opposed to those owning land in the R-S zone, both as to
the percentage of units required and, as we will note below, in the
concessions granted to developers in the R-5 zone not granted to the
R-S developers.

We have no comments at this time with respect to your proposed
resale/marketing procedures. We are learning a great deal irom the
Bedminster project and may have some concrete suggestions ior you
based on our experience in Beominster at a later time.

We would suggest modifying your phasing requirements'to bring them
in line with those used in oeaminster and approved by tne Court,
namely,

% low/moderate
0%
25%
50%
100%

It would even be wise to permit some relaxation of these phasing
requirements, since a developer may chose to do what Hilis did in
Bedrninster—build all of the iower income units at once, after the
market pattern of tne unrestricted units was set.

%
up
up
up

rn£

tc
to

more

rket
25%
50%
75%
than 75%
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Sections 1111 and 1112 : Please note Mr. Mizerny's comments.

II. hems outside the proposed Ordinance.

The proposed ordinance does not replace the existing Ordinance, and
we have some major problems remaining with that. These include:

1. Submission requirements. We believe that the submission process is
far more complex and cumbersome than is necessary for any
protection of the public health, safety and welfare; would not
withstand judicial scrutiny, and serves neither the Township nor the
developer. You have recognized this by giving "fast-tracking" to
other developers providing lower income housing; and we think that
Hills is entitled to at least that much.

2. Waiver of fees. It is our understanding that your Planning Board
has already waived fees for a competitive developer in the area so as
to induce him to provide lower income housing. We understand that
this waiver of fees was for the entire development, not just the lower
income portion thereof. We would also like to have the development
fees waived.

3. The Off-tract contributions need to be discussed between your
engineer and ours, and a reasonable figure developed which both of
our clients could agree to. We cannot live with the present formula
with the higher density in place, and I think neither of us wants to
leave this case with any issues unresolved.

4. We have some general problems with your design requirements.
Tne building length, number, and mix requiremems not oniy violate
the previous (Leahy) Order, but also make it impossible ior us to
provide the kind of units which we are providing in Bedminster. JUS:
one example: 6C3 D requires that no building have more than S units
in it. In several of our product types, for which the architectural
work is already done, for which construction hzs t>een completed, and
for which there is an obvious market, we have buildings with i6 units
or more, and we fail to see why we should either discard a winning
formula or be forced to seek a waiver of this requirement. There are
other design problems, such as tne parking stall size requirement, the
granite block curbing requirement, tne snace tree requirement, and
other iliustraiions referenced m our complaint. Rather tnan list ail of
the design problems in the letter, a better way to proceed with this is
to have your planner and ours sit down together and work out c series
of proposals which meet our mutual goais.
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The tax issue we have previously discussed may well have worked
itself out, in fact, since Hills intends to proceed to market the lots which were
affected by the series of errors affecting the tax assessment. We may wish to
review this, particularly if there is a delay in marketing those lots.

There is a significant problem we may face with respect to the lots
we have begun to develop in the Passaic basin—the sewer issue. As you know,
we had proposed serving the 268 +_ units in the Passaic with a "community septic
system", and have had some discussions with your Sewerage Authority as to how
the systems would be monitored, serviced, and maintained. One proposal we had
put forward was to have Environmental Disposal Corp. handle that process.

We have now learned that N3DEP is raising some questions as to the
final approval of the community septic system proposal, based on preliminary
data which they got from a project in Wisconsin. We have learned that later data
seems to contradict the earlier findings and perhaps the issue can be resolved on
a technical basis. However, we are also thinking that a better approach might
well be to abandon the idea of a community septic system, and tie the lots into
the Environmental Disposal Corp. plant or into the Bernards sewer system. If we
do go forward with the EDC sewer possibilities, we would be willing to size the
pipes, pumping station, and all other facilities so that they would serve only
those lots we are zoned for in the Passaic and would covenant with you that we
are not going to sewer any more areas within the Passaic basin.

Such a solution might be the best one, both from an immediate
standpoint and also from a longer-run maintenance view, and we should discuss
it. If this is a desirable way to proceed, Hills will have to work out the
administrative problems with NJDEP and wouid have to expand its franchise
area, and the cooperation of Bernards Township wouid be vital in both areas.

As I suggested, I am enclosing Mr. Mizerney's critique, and wouid be
happy to assist in arranging meetings oetween Mr. Mizerney and your
planning/technical staff, as well as between Bob Rodgers, our traffic engineer,
and your engineering/technical staff. There are a series of important Details
which need to be resolved if we are tc have a complete setiiemen: of aij issues
in this case, which is, I think, the goal whicr. both Hills and Bernards are-trying
to reach.

Enclosure
T3H-3
cc: -Henry A. Hill

John Kerwin
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George Raymond, AICP
Raymond, Parrish, Pine and Weiner
555 White Plains Road
Tarrytown, NY 10591

Dear George:

As you requested, ] have set down on paper those issues which are of
greatest importance to Hills. I believe that none of the issues pose insurmountable
problems, and that with diligent efiort on the part of the parties, and with your
assistance, we should be able to resolve these issues in a timely fashion.

•I understand that we are meeting at 10:00 e-rr.., Wednesday, Danuary
16th, 1SZ5 at the Bernards Township Municipal Building.

See vou then.

SEND MA EXPRESS

Enclosure

cc John Kerwin
Henry A. Hill. Esq.
Arthur Garvin, III. Esq.
james Davidson, Esq.



MEMORANDUM

TO: George Raymond, AICP, Special Master in Bernards Township

FROM: Brener, Wallack and Hill, Counsel to The Hills Development Company

RE: Issues in the Hills v. Bernards case

DATE: Danuary 14, 192,5

Pursuant to your request, we have set down below what we regard as the
remaining significant issues in the Bernards case:

1. Total number of units Hills will be permitted to construct:

The Township has "capped" the number of units permitted by the revised
zoning in the Raritan Basin at 2750. Hills has lands within the Raritan Basin in
excess of the 500 + acres in its main holdings, and these should be accorded the 5.5
du/ac rights otherwise permitted.

For a variety of reasons, it would be desirable to have additional
flexibility in the zoning ordinance.

2. Permitted commercial space.

The Township has allowed The Hills 50.000 souare feet of commercial
soace, designed TO serve the internal needs oi the Hills residents. With the
expanded size of the development, 150.000 sauare feet wouid be more appropriate
to service the needs of the residents. Tnis wouid include provisions for
neighborhood shopping as well as professional offices.

3. Sewer service:

(a) Service to the Passaic Basin.

As you may be aware. Hilis had originally proposed to service the lots in
the Passaic Basin with e community septic system. This was the "oesirec?" policy of
DEP in 1981. DEP has now indicated that it will not permit the construction of the
community septic system it had originally indicated it would approve in the Passaic
Basin. Without some sort of sewer service, the lots are unaevelopable at the
present time. The probable gallonage of effluent to be generated by the 275 +
houses in the Passaic—less than 10C.QD0 g.c.c.—couic be accomocated in at least
two ways. DEP has suggested that it would be appropriate to have the homes
serviced by the Bernards Sewage Treatment system, and the technical processes
necessary TO connect to an available Bernards plant for treatment are within
relatively easy reach.

In the alternative, Environmental Disposal Core. (EDC) could provide
sewage treatment for the iots. It wouid be necessary for EDC's franchise area to be
expanded to the outbounris of the Hills property, for the 20] and 20£ plans for the
area tc be amended, and for EDC to receive lull municipal cooperation to carry out



this service.

Which ever alternative is selected, it is necessary for this question to be
resolved in order to settle the suit.

(b) Expansion of EDC's plant.

Hills believes that an endorsement from Bernards as to the social
desirability of the expansion of the EDC plant to serve the lower income units and
the market units necessary to support them would be helpful in securing 201/20S
modifications, as necessary.

^.Revisions to the Bernards Township Ordinance:

It is understood that as part of the settlement with Bernards, a concept
plan vesting rights/obligations as to both Hills and Bernards as to location of roads,
densities of sites for housing/commercial development, number of units,
development standards, drainage, open space, community facilities and related
issues for a period of at least ten (10) years will be included.

This Concept Plan will be, therefore, outside the existing Bernards
Township Ordinance. However, there are a number of specific changes which Hills
believes are necessary in the exisiting Ordinance. Some of the problems have been
previously pointed out (see Hail letter of 11/3; Mizerney memos of 10/15 and
11/2S, all attached). By way of illustration—and retaining the right to point out
additional problems which may occur as a result of detailed discussions between
Hills and Bernards— we suggest the following problem areas:

a. Design Standards:

i. Bulk standards: As one illustration, the standards for the one-acre
zoned land permit a larger house than would be permitted in the
two-acre zone under the cluster provision.

ii. Maximum building coverage: As previously noted by K. Mizerney
(see memo of 10/15/84), the stancards established in the Oroinance-
-20"^ for one/two family oweiiings; 25S- for muiti-iamiiy—make no
sense and should be eliminated.

iii. Front yard ret i rements: should be no mere than 2C ieet: should
have optional provisions ior recjetion tc 10 ieet.

iv. Building separation requirements: as per Mizerny memos of 10/15
and 11/2S.

v. Height restrictions need tc be modified so as to permit the
potential for 3h stories—say, ^5 feet—which may be required ior
certain product types under uphill/downhill configurations.

vi. Road widths, curbing requirements, building size limits, parking
stancarcs. and numerous other restrictions in the Ordinance couid be
modified with cost savings and no loss of public health, safety and
convenience.



b. Application processing:

i. The initial application proceedures are too cumbersome, detailed
and expensive. Hills intends to provide a schematic Concept Plan,
and, in view of the fact that it has already provided Bernards with a
previous environmental/community impact report, and in view of
the fact that the area has been re-2oned, by the Township, to a
higher density— with the Township's full knowledge of what the
environment is in that area, and what Hills intends to do with the
land, it seems redundant and cost -generative to require Hills to
provide Environmental Impact/Community Impact statements.

ii. The process of building lower income housing along with market
units can be impeded or rendered much more expensive by delays in
the processing of applications— delays which serve no one.
Therefore, Hills wants " fast-tracking" on all applications, not just
Concept plan applications. "Fast-tracking" means deletion of
unncessary details, elimination of unnecessary reviews, scheduling
so that the technical reviews are conducted in a high-priority
fashion, and board consideration of projects with lower income
housing on a priority basis. As one example of this, when Hills
proposes a subdivision/site plan, the whole process of review ought
to take place within 60 days following submission, with special
meetings exclusively devoted to considerations of Hills applications
held as frequently as necessary—every week or every other week, if
necessary, for the entire buildout period- Given the fact that other
builders may also seek to provide lower income housing, Hills wishes
to have a guarantee that its applications would be first on the
agenda for all Planning Board meetings at which it has any
application pending.

Hi. The procedures for waivers/modifications of the terms of the
Ordinance need to be streamlined.

c. Fees:

While Hills welcomes the elimination of applicable fees for lower
income housing, it wants £ guarantee that:

i. fees charged for ail housing it buiics in Bernards not exceed the
actual cost of the inspections periormec:

ii. Use of .'"prototype" building designs must result in reduction of
i s charged;

iii. If other developers providing lower income housing are provided
with waivers of fees for both market and iower income housing.
Hilis wants the same waiver. Hills cannot be placed in any
competitive disadvantage with ctner developers providing lower
income housing.

c. Engineering Standards:

Tne Hilis review of engineering standards indicates thai many are
excessive, cost generative, and unnecessary tc support health/safety
standards.



^. Off-Tract improvements:

The Kills will provide up to $ 3.24 million dollars to support all off-tract
improvements generated by its development, provided:

a. Hilis and Bernards agree to a timetable and location of the
improvements to be undertaken by Bernards; including the Allen
Road extension/bridge

b. Hills and Bernards agree to a timetable and approval standards of
all road/utility improvements to be undertaken by Hills; including
the reconstruction/realignment of Schley Mountain Road.

c. Bernards agrees that this sum will cover all assessments made by
governmental bodies, whether state, county or local, for road
improvements. Hills cannot agree to contribute a known sum of
money TO improve roadways impacted by ITS development; and
remain liable ior "assessments" proposed by other levels of
government which intend to improve roadways as a result of their
own or other developer's planning processes.

Tne figure agreed to reflects an assessment to the 50.000 square
feet of commercial space, with an understanding that the assessment is based on
33% of the otherwise applicable assessment, inasmuch as the traffic generated
therein is related to the internal needs of the development. When Bernards reaches
agreement with the Hills as to the additional 100.000 square ieet of commercial
space, it would be appropriate to make an additional contribution to the off-tract
improvement fund.

6. Farmland Assessment:

Hills and Bernards have an existing dispute as to taxation. If the sewer
problem in the Passaic Basin is resolved as suggested, then the taxation issue can
aiso be resolved. If the Passaic basin land is nc: sewerec. then the issue remains
and must be resolved. Meetings between counsel ior Hilis and Bernards are
scheduled in advance of the meeting with the Master.

7. Open Space requirements

The Hiiis is wiliing to discuss placement c: open soace and dedication cf
lands to the Township ior community facilities/ODen soace/passive 'recreation
purposes. This is an issue which needs to be fully resoivec before the concept plan
is finalized and agreed to by all parties.

tjh-4/l/K
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B R E . V E R , VTALLACK

" • ^ • • • t ^ ' A T T O E K E Y S ̂ :
««Ct»Att D ««A*AWO»T— £ - « C U A M S E B S STREET

PHIKCETOK, 3CEV JEESEY OSJWO

MA«ILV*» £ SILVt*.

")NOMAiJ H*Ll

SUZAMMC *

VICKl J* ) i
WlCHACk J rCCHAN
MARTIN U. JCMNIWC£.

C. CIMA CNAtr*1

THOMAS T. CAW«OU. A p r i l 1 , 1 ? .

James E. Davidson, Esquire
Parrel! , Curtis, Carl in, & Davidson
43 Maple Avenue
Morristown, New Jersey 0795D

Deer Jin::

I am glad we had the chance to discuss the pending Stipulation of
Settlement at the hount Laurel conference on Saturday.

I am enclosing tne following items:

1. A redrafted Stipulation of Settlement, which reflects a
conversation I had -with Gecce Raymond today. &eorpe is going
xo review tne material ne has and will set forth tils
understanding of your fa i r snare of lower income housing. The
Stipulation now includes language making i t clea** mat the
Township would receive £ Juopment of ReDcse as £ consequence of
th is Settlement. I have also aciaed some lannuage wnich
Drotects Tr.e Mil's DeyelcDmsr.t Comoern' in tne event tnet
l eg i s l a t ion , now pending, u1tiF»£tely manages to pet signed into
lew. We Doth realize tnat eec-ce Raymond hts net yet '-enaered
e final oecision on f^ir snare and compliance, and tne final
craft cf tne Settlement C"-ner will reflect his Decisions.

2. 3 am else inducing tne Hemô encL'rr of Unoerstancinp wnich I
crafted on receipt of material from Orth-RoDoers;

2. Ken Mizemy's oreft of ADDendix "E", which includes tne changes
which Ken believes necessary to De maoe in tne exsistinc
Ordinance with respezz tc Duilr'inc coverage, s i te cesipr., end
application p^oceaures. Tnis msterial is Deinr reviewed ny
harvey ftc-skowiti now.

I arr: also inciucinc a c r ' : o* ArDencix " r " , v.Ticr; -eflects tne
tiirjs Derioc se* fc-tr ir tne M-anvvar cecis'-or.



Mr. James Davidson
April 1, 19S5
Page 2 \

1 be l ieve th i s case i s now ripe for settlement, and would proDOse
that we schedule a meeting among the part ies to be held no later than April
10. This wil l give us the opportunity to work tnrouch the oocurnent, on e l ine
by l ine basis i f necessary, so that we can get this case (and the Farmland
Assesment case, which i s currently scheduled for tr ia l on April 17) out of the
way in a timely fashion. -y

I look forward to hearing from you in the near future.

Sincerely, \

Thomas J / H a i l / V

TJH/ehl
Enclosures

cc: John Kerwin
Art Garvin
George Raymond
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MARRY BRENCR

HENRY A. HILL

MICHAEL O. MASANOfT"

ALAN M. WALLACK*

GERARD H. HANSON'

GULIET O. MIRSCH

J. CHARLES SHEAK"

EDWARD D. PENN +

ROBERT W. BACSO. JR. +

MARILYN S. SILVIA

THOMAS J. HALL

SUZANNE M. LAROBARDIER" 1

ROCKY L. PETERSON

VICKI JAN fSLER

MICHAEL J. FEEHAN

MARTIN J. JENNINGS. J R . "

MARY JANE NIELSEN + *

E. GINA CHASE**

THOMAS F. CARROLL

JANE S. KELSEY

BRENER, WALLACK & HILL
ATTORNEYS AT LAW

2-4 CHAMBERS STREET

PRINCETON, NEW JERSEY O854O

024-0808

CABLE '•PRINLAW PRINCETON

TELECOPIER (60S) 824-6238

TELEX: 837652

) or * . J . & o.c. m*»

>•<• or N.J. t •>*. W I I

i|t« or M.J. i. N.V. • * •

or N.J. & a*. •« •

FILE NO.

May 21, 1985

3ohn Kerwin
President, The Hills
3 Burnt Mills Road
Pluckemin, New Jersey 07978

Dear John:

You requested a copy of the current Bernards Stipulation of Settlement.
Enclosed is a copy of the last draft circulated— there needs to be some change in
this to reflect:

a. Whatever number George Raymond finally settles on as Bernards fair
share;

b. Whatever agreement we make with regard to off-tract improvements;

c. Any other final issues.

Jim I)avidson and I spoke today— he's requested a meeting for Friday,
10:30 a.m., his offices in Morristown, to resolve all final issues, including number
of lower income housing units to be built. Can I assume you'll be there?

As you may also be aware, I'm meeting with Ciio, O'Connell and Callahan
at Bedminster, 9:00 a.m. on Friday to dispose of the Offerjoist/other sewer issue.

Best regards. /
1

Thomas 3.'Hall -



EXHIBIT Y



HARRY BRENER

ME NRV A HILL

' MICHAEL D MASANO r r * '

A L A N M VVALLACK*

GERARD H. HANSON^

&ULIET D. MIRSCM

j . CHARLES SHEAK"

EDWARD D. P£NN*

ROBERT W. BACSO. J " *

MARILYN S. SILVIA

THOMAS J. HALL

SUZANNE M. L A R O B A R D I E R "

ROCKY L. PETERSON

VtCKI JAN ISLER

MICHAEL J . FEEHAN

MARTIN J. JENNINGS. JR * *

MARY JANE NIELSEN* *

E. GINA CMASE"*

THOMAS F. CARROLL.

JANE S. KELSEY

BREXER, WALLACE 6c HILL
ATTORNEYS AT

ii-4. CHAMBERS STREET

PRINCETON. NEW JERSEY O6S4-0

(80S)924-O8O6

PIER I6O0I B24

TELEX 837652

I M I I Or h.j. ». o . c ».

CMBtM Or N.J. «. «A SAO

« « « » «>»• <».J. «.

May 3 1 , 1985

James Davidson, Esquire
Farrell, Curtis, Carlin, & Davidson
43 Maple Avenue
Morristown, New Jersey 07960

Dear James:

In anticipation of our meeting on Wednesday, I have put together yet
another draft of the Stipulation of Settlement, which reflects a refinement of
thought with respect to the square footage of the commercial area. Since I
understand that George Raymond's report to the court will include a reference
to the 68 unit "bonus" we discussed Monday, but will suggest that these units
be phased later in the 1990's, I have retained the language in tne draft
stipulation to that effect.

On Wednesday, I would like to think we would be in a
resolve all remainino issues to oet this agreement initialed.

oosition to

TJH/ehl
Enclosure
cc: A n Garvin

John Kerwin
Georae Raymond


