Munt  obawaX
1)
tronsber 4y CORR
IO[Zﬁ[‘SG

. Op\h\'ovs ye! ’pcm
kaiVﬁ adl

Ll

%

(HoweetH



e v DUDLICALIVIN WLIIAUUL 1L APPRUVAL U THE COMMITTEE ON OPINIONS

MORRIS COUNTY FAIR HOUSING COUNCIL,
MORRIS COUNTY BRANCH OF THE
NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE and
STANLEY C. VAN NESS, PUBLIC
ADVOCATE OF THE STATE OF NEW
JERSEY,

Plaintiffs,
V.

BOONTON TOWNSHIP, CHATHAM TOWNSHIP,
CHESTER TOWNSHIP, DENVILLE TOWNSHIP,
EAST HANOVER TOWNSHIP, FLORHAM PARK
BOROUGH, HANOVER TOWNSHIP, HARDING
TOWNSHIP, JEFFERSON TOWNSHIP,

KINNELON BOROUGH, LINCOLN PARK
BOROUGH, MADISON BOROUGH, MENDHAM
BOROUGH, MENDHAM TOWNSHIP, MONTVILLE
TOWNSHIP, MORRIS TOWNSHIP, MORRIS
PLAINS BOROUGH, MOUNTAIN LAKES
BOROUGH, MOUNT OLIVE TOWNSHIP,
PARSIPPANY-TROY HILLS TOWNSHIP,

PASSAIC TOWNSHIP, PEQUANNOCK TOWNSHIP,
RANDOLPH TOWNSHIP, RIVERDALE BOROUGH,
ROCKAWAY TOWNSHIP, ROXBURY TOWNSHIP

~ and WASHINGTON TOWNSHIP,

Defendants.

AFFORDABLE LIVING CORPORATION,
INC., a New Jersey Corporation,

Plaintiff,
v‘

MAYOR AND COUNCIL OF THE
TOWNSHIP OF DENVILLE,

Defendant.

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: MORRIS COUNTY/

MIDDLESEX COUNTY

(MOUNT LAUREL I LITIGATION)

DOCKET NO. L-6001-78 P.W.
1-42898-84 P.W.
L-55343-85
L-29176-84
L-38694-84

4

P.W
P.W.
P.W.
L-86053-84 P.W

Civil Actions

OPINION

CHO000060



ANGELO CALI

Plaintiff,
V.

THE TOWNSHIP OF DENVILLE, in

the County of Morris; a municipal
corporation of New Jersey, THE
MUNICIPAL COUNCIL OF THE TOWNSHIP
OF DENVILLE, AND THE PLANNING
BOARD OF THE TOWNSHIP OF DENVILLE,

Defendants,

SIEGLER ASSOCIATES, a partnership
existing under the laws of the State
of New Jersey,

Plaintiff,
V.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
DENVILLE,

Defendant.

MAURICE SOUSSA and ESTHER H. SOUSSA,

Plaintiff,
v,

THE TOWNSHIP OF DENVILLE, a Municipal
Corporation of the State of New Jersey,
situate in Morris County, and THE
DENVILLE TOWNSHIP PLANNING BOARD,

Defendants.

STONEHEDGE ASSOCIATES,

Plaintiff,
v.

THE TOWNSHIP OF DENVILLE, in the

COUNTY OF MORRIS, a Municipal Corporation
of the State of New Jersey, THE MUNICIPAL
COUNCIL OF THE TOWNSHIP OF DENVILLE &
THE PLANNING BOARD OF THE TOWNSHIP OF
DENVILLE

Defendants.




JOHN G. VAN DALEN, on his own behalf

and as co-trustee with JOHN P. CHESTER of
CHESTER and VAN DALEN ASSOCIATES, INC,,
EMPLOYEES' RETIREMENT TRUST and
CHESTER and VAN DALEN ASSOCIATES,

a New Jersey Partnership,

Plaintiffs,
V.

WASHINGTON TOWNSHIP, a municipal
corporation of the State of New
Jersey, located in Morris County,

New Jersey,

Defendant.

RANDOLPH MOUNTAIN INDUSTRIAL
COMPLEX, a New Jersey Partnership,

Plaintiff,
V.

THE BOARD OF ADJUSTMENT OF THE
TOWNSHIP OF RANDOLPH and THE
TOWNSHIP OF RANDOLPH, a municipal
corporation of the County of Morris,
State of New Jersey,

Defendants.

ROBERT E. RIVELL,
Plaintiff,
V.
TOWNSHIP OF TEWKSBURY, a municipal
corporation located in Hunterdon

County, New Jersey,

Defendant.

ESSEX GLEN, INC,

Plaintiff,
v.

MAYOR AND COUNCIL OF THE BOROUGH OF
ROSELAND and THE BOROUGH OF ROSELAND

Defendants.

LAW DIVISION: MORRIS COUNTY/
MIDDLESEX COUNTY
DOCKET NO. L-45137-83 P.W.

LAW DIVISION: MORRIS COUNTY/
MIDDLESEX COUNTY
DOCKET NO. L-59128-85 P.W.

LAW DIVISION: HUNTERDON
COUNTY/ MIDDLESEX COUNTY
DOCKET NO. L-40993-84 P.W,

LAW DIVISION: ESSEX COUNTY/
MIDDLESEX COUNTY
DOCKET NO. L-52513-85 P.W.



Decided: October 28, 1985

Stephen Eisdorfer, Assistant Deputy Public Advocate, for plaintiff

Morris County Fair Housing Council et al. (Alfred E. Slocum, Acting Public Advocate,
attorney).

Arthur Penn for plaintiff Affordable Living Corporation.

Dennis A. Murphy for plaintiff Angelo Cali (Harkavy, Goldman, Goldman and Caprio,
attorneys).

Douglas K. Wolfson and Jeffrey R. Surenian for plaintiffs, Siegler Associates and Essex
Glen, Inc. (Greenbaum, Rowe, Smith, Ravin, Davis and Bergstein, attorneys).

Barney K. Katchen for plaintiffs, Maurice Soussa and Esther H. Soussa (Citrino,
Balsam, DiBiasi and Daunno, attorneys).

Guliet D. Hirseh for plaintiff Stonehedge Associates (Brener, Wallack and Hill,
attorneys).

Carl S, Bisgaier for plaintiffs John G. Van Dalen and Van Dalen Associates, Ine,
(Bisgaier and Pancotto, attorneys).

Richard T. Sweeney for plaintiff Randolph Mountain Industrial Complex (Sears,
Pendleton, and Sweeney, attorneys).

Thomas J. Beetel for plaintiff Robert E. Rivell.

Edward J. Boccher, Deputy Attorney General, for Intervenor State of New Jersey
(Irwin I. Kimmelman, Attorney General; Michael R. Cole, First Assistant Attorney
General and Deborah T. Poritz, Deputy Attorney General, of Counsel; Michael J. Hass,
Christine Steinberg and Nancy B. Stiles, Deputy Attorneys General, on the brief).

Stephen C. Hansbury for defendant Township of Denville (Harper and Hansbury,
attorneys).

Alfred J. Villoresi and Debra K. Donnelly for defendant Washington Township (Villoresi
and Jansen, attorneys).

Edward J. Buzak for defendant Township of Randolph.

Richard Dieterly for defendant Township of Tewksbury (Gebhardt and Kiefer,
attorneys; Sharon Handrock Moore on the brief).

Alan Schussel fox: defendant Borough of Roseland (Shanahan and Schussel, attorneys).

Lewis Goldshore for amicus curiae Shongum Union Hill Civie Association (Goldshore
and Wolf, attorneys).



INtroduCtioNe.cccsesereeesressasccrasonsonccnns Sesretesearavarenannsarrrrrren vesescsrsresnsnarane ceresseserrieasss .

Outline of Opinion

I. Constitutionality of the Fair Housing ACt....cccvcreirerniissersenssscsssonrestusens vaeresevanes .

I,

A. Background: The Mount Laurel Doctrine and the Legislative...cicaeeiineiiienniae
Response

B. Delay in Enforcement of Mount Laurel Obligations under the.......cecueee veraeasae
Administrative Procedures of the Act

C. Moratorium on Judicial Award of Builders Remedies..ccicceeirerecassncerenrercrcencens
D. RegionS.iiicivenrssssensosss
E. ProsSpective Ne@Qi. i iceicaeserviaerisnreserinrsrreisrosessnvsosscossrarssassossossassossassssssrassrs
F. Adjustments to and Limitations of Fair Share Obligations......c..oeeereenss
G. CreditSuirerercsessrrsaesceess Creesertraitisensesetrintiertressransensrarsransernnsitnnes crmrmsenessans
H. Regional Contribution Agreements....cccovsresencseesivarsesacenes crevensasarias sessvee
[. Past Settlements and Repose....ccceesiainrennene cestsisremsesetasatserintosnsitecasesesaresnsesen

J. Absence of Authority of the Council on Affordable Housing..ccieeseesasisrenesasns
to Award Builder’s Remedies

K. CONCIUSION . it iiectreesisiteeretsetiersinisenisseesssssesasesassessssenssscresnsesssssssasanassssnasss

Exhaustion of the Administrative Remedies provided by the Act...ccccercenrnnianenas

A. The Meaning of "Manifest INJUStICE . . cuiuserrieesrererssesssssnrosesssssssesenssssnsnrsaane

B. Morris County Fair Housing Council v. Denville; Stonehedge .....c..ccceueunennnnns
Associates v, Denville; Cali v. Denville; Siegler Associates

v. Denville; . Affordable Living Corp. v. Denville; Soussa v.
Denville

C. Morris County Fair Housing Council v. Randolphj....ceeesesiensisiereesscereanccanneae
Randolph Mountain Industrial Complex v. Randolph

D. Van D&len -‘10_ WaShington....--u...-.un-..u.-.s..n-......--.u-.u--.----uo.-.-n-..u-uuu

E. Riveu Y_: Tewksbul:y'oo---‘lccocclon.tooona-oo"-ooal.luuol..co.ntcoo.nolnnon.lotolnoo.otot ------ sese

F. Essex Glen, Inc. V. ROSEIANd ... veeeeiriinrerenceranncieroninerrosccnninssestssosssnantossiennns

G. COHClUSion.-.......--......n.---..-....n..--.... ----- *arssvsnsse 2400008102000 00s0000 90003080000 0 sse

page

14

20
26
31
32
34
37
38
39

41
41
42

48

52

56
57
59
62



2 . A e /.
/{-g}wr’ mfé‘;%a,wﬁéuf mf‘zjzwaj /722 ‘k’“/’

SKILLMAN, J.8.C.

On July 2, 1985, Governor Kean signed into law the "Fair Housing Act" ("the Act™).
L. 1985, e. 222; N.J.S,A. 52:27D-301 et seq. This statute acknowledges, as determined

by the Supreme Court of New Jersey in Southern Burlington Cty. NAACP v. Mount Laurel,

92 N.J. 158 (1983) ("Mount Laurel II"), that "every municipality in a growth area has a

constitutional obligation to provide through its land use regulations a realistic opportunity
for a fair share of its region’'s present and prospective needs for housing for low and
moderate income families." L. 1985, c. 222, §2(a). The primary change made by the
statute is the establishment of an administrative framework for determining the extent of

a municipality's Mount Laurel obligation and the manner in which it will be satisfied.

Primary responsibility for administration of the statute is conferred upon a newly
established state administrative agency called the Council on Affordable Housing ("the
Council™).

This court has before it motions based upon the Act whieh have been filed by five

municipal defendants in pending Mount Laurel cases. Denville, Tewksbury, Randolph and

Washington seek transfer of the cases against them to the Council and Roseland seeks
dismissal. Some plaintiffs have responded to these motions by attacking the
constitutionality of the Act, contending that certain sections are facially invalid and that
those sections are so central to the overall operation of the Act that it must be declared

invalid in its entirety.l In the alternative, all plaintiffs argue that, assuming the

1 The constitutionality of the Act is directly challenged by the plaintiff in Essex Glen
v. Roseland and two of the developer plaintiffs with cases against Denville, Stonehedge
Associates and Siegler Associates. The brief for plaintiff in Van Dalen v. Washington
Township states that '[§he Act contains numerous apparent flaws, internal inconsistencies
and loopholes™ but "to the extent possible” it should be interpreted "in an effort to save
it," and that it "can be interpreted to be a constitutional and valid exercise of the police
power." The Public Advocate concludes that "it is reasonably foreseeable that transfer to
the Affordable Housing Council will inevitably result in a failure to provide housing
opportunities substantially equivalent to the munieipality's constitutional fair share,” but




constitutionality of the Act, this court should exercise the diseretion conferred upon it by
the Act to deny transfer or dismissal and proceed to a judgment on the merits. All
pending motinons which seek transfer to the Council or dismissal have been consolidated
solely for the purpose of briefing and argument and the issuance of a decision as to the

constitutionality of the Act and, if valid, its impact upon the pending cases.

This court concludes, for the reasons set forth in Part I of this opinion, that the
Act is constitutional oh its face and that to the extent individual sections raise
constitutional problems, those sections either are susceptible to interpretations which
would preserve their constitutionality or, if unconstitutional, would be severable from the
remainder of the Act. This court further concludes, for the reasons set forth in Part II,
that it should retain jurisdiction over the cases against Denville, Randolph and Washington
but that the complaints against Tewksbury and Roseland should be transferred to the

Council,

1

Constitutionality of the Fair Housing Act

A. Background: The Mount Laurel Doctrine and the Legislative Response

In Southern Burlington Cty. NAACP v. Mount Laurel, 67 N.J. 151 (1975) ("Mount

he too declines to challenge the Act's constitutionality. The Attorney General has
intervened to defend the constitutionality of the Act.

The motions on behalf of Denville, Randolph and Washington could be decided without
considering the constitutionality of the Act, since "manifest injustice” would result from
transfer of the cases against those municipalities to the Council. However, the
constitutional issues must be considered in connection with the Tewksbury and Roseland
motions, sinee no "manifest injustice” would result from requiring the exhaustion of
administrative remedies in these cases.



Laurel I"), the Court held that under Article I, paragraph 1 of the New Jersey Constitution
a zoning ordinance whieh foracloses any oppoctunity of housing for lower income persons
is not, absent unusual circumstances, in furtherance of the general welfare and is
therefore invalid. Accordingly, the Court held that a .nunicipality must provide an
opporturiity through its zoning for lower income housing, "at least to the extent of the
:nunicipalitS]‘s fair share of the present and prospective regional need therefor." 67 N.J, at

174.

In Mount Laurel II the Court reaffirmed the constitutional analysis on which its

decision in Mount Laurel I had been based:

The constitutional basis for the Mount Laurel doctrine
remains the same. The constitutional power to zone,
delegated to the municipalities subject to legislation, is but
one portion of the police power and, as such, must be
exercised for the general welfare. When the exercise of
that power by a inunicipality affects something as
fundamental as housing, the general welfare includes more
than the welfare of that inunieipality and its citizens: it also
includes the general welfare-in this case the housing needs-
of those residing outside of the municipality but within the
region that contributes to the housing demand within the
municipality. Municipal land use regulations that conflict
with the general welfare thus defined abuse the police
power and are unconstitutional. In particular, those
regulations that do not provide the requisite opportunity for
a fair share of the region's need for low and .noderate
income housing conflict with the general welfare and violate
the state constitutional requireinents of substantive due
process and equal protection. 92 N.J. at 208-209] .

The Court in Mount Laurel II also coneluded that eight years experience with

Mount Laurel I had demonstrated a need for more effective judicial remedies to enforce

the constitutional rights recognized by its earlier decision, Therefore, it established an

elaborate procedural framework for the adjudication of Mount Laurel cases. It appointed

three judges to hear all Mount Laurel cases, who would be able to develop expertise in the

subject matter, to provide some degree of consistency in trial eourt decisions, and to



assign appropriate priority to this important area of public litigation. 92 N.J. at 216-217,

292-293. The Court also rejected decisions after Mount Laurel I which had held that

Mfair snare' allocations need not be 'precise' or based on 'speéific formulae' to win judicial
approval" (92 N.J. at 206), and held that there must be "a determination by the court of a
precise region, a precise regional present and prospective need, and a precise
determination of the present and prospective need that the municipality is obliged to
design its ordinance to meet." 92 N.J. at 257; see also 92 N.J. at 215-216. Recognizing

that public interest organizations lack the resources to bring a sufficient number of cases

' to provide effective enforcement of Mount Laurel obligations, it sought to increase the

incentive for developers to pursue Mount Laucel litigation by holding that "where a

developer succeeds in Mount Laurel litigation and proposes a project providing a

substantial amount of lower income housing, a builder's remedy should be granted unless
the municipality establishes that because of environmental or other substantial planning
coneerns, the plaintiff's proposed project is clearly contrary to sound land use planning.”

92 N.d, at 279-280; see also 92 N.J. at 218. The Court attempted to reduce the time

nzeded to bring municipal zoning into compliance with Mount Laurel by specifying that

the remedial stage should result in the adoption (even under protest) of a compliant zoning

ordinance. 92 N.J. at 218, 285-291. It also held that ecompliance with Mount Laurel may

require adoption of zoning which provides affirmative measures to encourage construction
of housing affordable to lower income fafniﬁes, such as requiring a certain percentage of
units to be set aside for those families. 92 N.J. at 217, 260-274. The Court made a

variety of other rulings, all with the common ourpose of simplifying Mount Laurel

litigation and promoting more effective enforcement of this constitutional obligation.
For example, it requiréd municipalities to take all reasonable steps to assist developers in
obtaining subsidies (92 N.J. at 217, 262-265), and it held that a municipality's obligation
to zone for a fair share of the regional need for lower income housing turns on whether it

is located partly or wholly within a "growth area" designated by the New Jersey



Department of Community Affairs in its State Development Guide Plan ("SDGP").

92 N.J. at 215, 223-248.

While issuing these rulings to improve judicial administration of the Mount Laurel

doctrine, the Court expressed in emphatic terms the desirability of legislative action
addressed to the problem of exclusionary zoning. It stated that "we have always preferred
legislative to judicial action in this field." 92 N.J. at 212. The Court also noted that

its "deference" to certain limited legislative and executive initiatives in the field could

be "regarded as a clear signal of our readiness to defer further to more substantial

action."” 92 N.J. at 213. However, it concluded that " [i]n the absence of adequate

legislative and executive help, we must give meaning to the constitutional doectrine in the

cases before us through our own devices, even if they are relatively less suitable."” 92 N.J.
at 213-214 (emphasis addéd). Consequently, certain of the rulings set forth in Mount
Laurel I may be viewed not as constitutional imperatives in themselves but rather as

"devices" to promote more effective judicial enforcement of the Mount Laurel doctrine

until such time as the Legislature might address the problem in another manner.

The Fair Housing Act is the legislative response to the Court's encouragement of
legislative initiatives to address the problems of housing for lower income families. The
legislative findings include a declaration that " [t 1he interest of all citizens, including
low and moderate income families in need of affordable housing, would be best served by
a comprehensive planning and implementation response to this constitutional obligation."
L. 1985, o. 222, 8 2(c). The central role in providing this comprehensive response is
assigned to the Council on Affordable Housing. The Council has the responsibility to
determine housing regions, to estimate the present and prospective need for low and
moderate income housing and to adopt "eriteria and guidelines" for a municipality's

determination of its present and prospective fair share of the housing need in its region.

S (%



Id. at §7. A municipality may elect to participate in the administrative procedures
established by the Act by notifying the Council of that intention by November 2, 1985 and
filing a "housing element" and "fair share housing ordinance" within five months after the
Couneil's adoption of its criteria and guidelines. 1d. at g3. Thereafter, a
municipality may petition the Council for approval of its housing element and
imnplenenting ordinance, which is called "substantive certification." Id. at ¢13. The
Council also has the responsibility to "engage in a mediation and review process"” if there
is an objection to a municipality's petition for substantive certification or upon the
request of a party to pending Mount Laurel litigation. Id. at§ 15(a). A party which has
filed a Mount Laurel case within 60 Jays of the effective date of the Act inust exhaust
the procedures for mediation and review. Id, atg 16(b). A party to a case filed more than
60 days before enactment of the Act also inay seek transfer to the Council, but the court
may deny such an application if "transfer would result in a manifest injustice to any party
to the litigation." Id. at 816(a). If mediation is unsuceessful, the dispute may be
referred to the Office of Administrative Law for hearing as a "contested case" pursuant
to the Administrative Procedures Act. N.J.S.A. 52: 14B-1 et seq. The Act further
provides that until expiration of the statutory period for the filing of municipal housing
elements, " [n] o builder's remedy shall be granted to a plaintiff in any exclusionary zoning
litigation which has been filed on or after January 20, 1983, unless a final judgment
providing for a builder's remedy has already been rendered to that plaintiff." L, 1985, c.
222, §28.

The constitutional challenges to the Act are premised solely upon the Mount Laurel
doetrine. No party cont2nds that the Act offends any provision of the United States

Constitution or any provision of the New Jersey Constitution other than the part of

11



Article I, paragraphrl on which the Mount Laurel doctrine rests.2 Rather, plaintiffs

argue that individual sections of the Act, considered either independently or in

combination, so fundamentally undermine the Mount Laurel doctrine that the Aet must be

declared unconstitutional in its entirety.

The general principles which govern judicial consideration of any attack upon the

constitutionality of legislation were described as follows in New Jersey Sports &

Exposition Auth. v. McCrane, 61 N.J. 1, 8 (1972):

One of the most delicate tasks a court has to perform is to
adjudicate the constitutionality of a statute. In our
tripartite form of government that high prerogative has
always been exercised with extreme self restraint, and with
a deep awareness that the challenged enactment represents
the considered action of a body composed of popularly
elected representatives. As a result, judicial decisions from
the time of Chief Justice Marshall reveal an unswerving
acceptance of the principle that every possible presumption
favors the validity of an act of the Legislature. As we
noted in Roe v. Kervick, 42 N.J. 191, 223 (1964), all the
relevant New Jersey cases display faithful judicial
deference to the will of the lawmakers whenever reasonable
men might differ as to whether the means devised by the
Legislature to serve a public purpose conform to the
Constitution. And these cases project into the forefront of
any judicial study of an attack upon a duly enacted statute
both the strong presumption of validity and our solemn duty
to resolve reasonably conflicting doubts in favor of
conformity to our organic charter. Moreover, the
conclusions reached in such cases demonstrate that in
effectuating this salutary policy, judges will read the
questioned statute as implying matters requisite to its
constitutional viability if it contains terms which do not
exclude such requirements.

There are a number of corollaries to the presumption of validity of legislative

2 The constitutionality of conferring authority upon an administrative agency in the
executive branch of government to adopt regulations and to conduct administrative
hearings to enforce constitutional rights is not questioned. See Matter of Egg Harbor
Assocs. (Bayshore Centre), 94 N.J. 358 (1983); Robinson v. Cahill, 69 N.J. 449 (1976);
Jenkins v. Morris Tp. Dist. and Bd. of Ed., 58 N.J. 483 (1971); see also Mount Laurel I, 92
N.J. at 250-251.

12



enactments which are pertinent to this case. One is that "a challenged statute will be
construed to avoid constitutional defects if the statute is 'reasonably susceptible' of such

construction." New Jersey Board of Higher Ed. v. Shelton College, 90 N.J, 470, 478

(1982); Schulman v. Kelly, 54 N.J. 364, 370 (1969). Therefore, "where a statute is capable

of two constructions, one of which would render it unconstitutional and the other valid,

that which will uphold its validity must be adopted.” Ahto v. Weaver, 39 N.J. 418, 428

(1963). Another is that a court may engage in "judicial surgery" or narrow the

construction of a statute to preserve its constitutionality. Town Tobaceconist v.

Kimmelman, 94 N.J. 85, 104 (1983); New Jersey Chamber of Commerce v. New Jersey

Election Law Enforcement Comm'n, 82 N.J. 57, 75 (1980). A further prineiple of judicial

restraint is that challenges to the constitutionality of legislation "will not be resolved

unless ahsolutely imperative in the disposition of the litigation." Ahto v. Weaver, supra,

39 N.J. at 428.

The case applying these principles which is most analogous to the present case is

Robinson v. Cahill, 69 N.dJ, 449 (1976). In both Robinson v. Cahill and Mount Laurel the
Court had determined that a long-established part of the system of local government

violated the New Jersey Constitution. In Robinson v. Cahill the Court had held that

statutes which governed the financing of local schools violate the guarantee of a

"thorough and efficient" system of public education. In Mount Laurel the court had held
that municipal zoning ordinances which failed to provide a realistic opportunity for the
construction of lower income housing violate equal protection and due process guarantees.
In each case the Court had urged the Legislature to respond to the deficiencies it found in
existing laws. In eachﬁ case, the Legislature, after prolonged debate, enacted
comprehensive legislation providing for enforcement by a state administrative agency of
the constitutional rights involved— by the Commissioner of Education in Robinson v.

Cahill and by the Council on Affordable Housing in this case. In Robinson v. Cahill, as in

13



this case, plaintiffs pointed to a host of problems with the interpretation and

implementation of the new law. See Robinson v. Cahill, supra, Chief Justice Hughes

concurring at 468-475, Judge Conford concurring at 476-511, and Justice Pashman,
dissenting at 512-562. Nonetheless, a majority of the Court concluded that faithfulness
to the presumption of validity of legislative enactments required it to sustain the validity
of the law on its face and to afford the Commissioner an opportunity to administer its
provisions in a manner which would fulfill the constitutional guarantee of a "thorough and

efficient" system of public schools. See also Abbott v. Burke, 100 N.J. 269 (1985). This

court is convinced that a similiar approach should be followed in reviewing the

constitutionality of the Fair Housing Act.

There are two primary categories of challenges to the Act. First, plaintiffs claim

that requiring parties with pending Mount Laurel claims to utilize the administrative

procedures of the Act will result in unconstitutional delay in enforcement of Mount Laurel

obligations. Second, plaintiffs claim that the provisions for the determination of regions,
regional need for lower income housing, fair share allocations and credits fail to satisfy

the requirements of Mount Laurel. Plaintiffs' claims that the Act will unconstitutionally

delay enforcement of Mount Laurel obligations are considered in Parts IB and IC and their

substantive challenges in Parts ID through IK.

B. Delay in Enforcement of Mount Laurel Obligations Under the Administrative

Procedures of the Act.

A central theme of the Mount Laurel II opinion is that vindication of the

constitutional right recognized in Mount Laurel I had been thwarted by unjustifiable

delays in the litigation process. The Court stated that:

‘The obligation is to provide a realistic opportunity for
housing, not litigation. We have learned from experience,

14



however, that unless a strong judicial hand is used, Mount
Laurel “will not result in housing, but in paper, process,
witnesses, trials and appeals. [ 92 N.J. at 199 7.

At another point it observed that:
Confusion, expense and delay have been the primary
enemies of constitutional compliance in this area. [ 92 N.J.
at 292].

The Court conceived that the various procedural rulings set forth in its Mount Laurel II

opinion would simplify and thereby reduce the time required to litigate Mount Laurel

claims:

The remedies authorized today are intended to achieve
compliance with the Constitution and the Mount Laurel
obligations without interminable trials and appeals.
Municipalities will not be able to appeal a trial court's
determination that its ordinance is invalid, wait several
years for adjudication of that appeal, and. then, if
unsuccessful, adopt another inadequate ordinance followed
by more litigation and subsequent appeals. We intend by our
remedy to conclude in one proceeding, with a single appeal,
all questions involved. (92 N.J, at 2907 .

-

Plaintiffs argue that exhaustion of the administrative procedures established by the
Act will take so long to complete and will produce such uncertain results that the delay

and confusion condemned by the Court in Mount Laurel II will be reestablished — this time

in the administrative rather than the judicial process. This argument is made most

forcefully by plaintiffs with pending cases now close to completion.

The initial step in the administrative process is the Council's determination of
housing regions and present and prospective need for lower income housing, and the
adoption of "eriteria-and guidelines” for individual municipalities to determine their fair
shares. L. 1985, 9_ 222,§ 7. The Council has seven months after either January 1, 1986 or
the confirmation of its last member, whichever date is earlier, to discharge this
responsibility. Ibid. Once the Council acts, any municipality which has elected to

participate in the administrative process has five additional months within whieh to file a

15 "Yf‘"



housing element and an implementing fair share housing ordinance. Id. at §9(a). The next
step in a case transferred from the courts to the Council is "review and mediation." Id.
at$ 15(a)(2).3 It is unclear whether this process may oceur simultaneously with municipal
consideration of its housing element or only after submission of the housing element.4 In
any event, it would appear that mediation ecannot be comple_ted until the housing element

is filed, since that is when a municipality will determine the contents of its Mount Laurel

compliance plan. If mediation is unsucéessful, the next step in the administrative process

is transfer of the matter to the Office of Administrative Law. Id. atg 15(e).5 The

3 The review and mediation sections of the Act present a number of difficult problems
of interpretation. For example, sections 15(a) and 15(b) confer explicit authority to seek
mediation and review only upon a party who has either instituted litigation less than 60
days before the effective date of the Act or filed an objection to a petition for
substantive certification pursuant to section 14. However, it is implicit in section 16(a)
that a case filed more than 60 days before the effective date of the Act, which is
transferred to the Council, also will be subject to review and mediation. In fact, the
order of transfer properly may be treated as a request for mediation and review.

4 The Act does not indiecate when mediation and review of a transferred case is to begin,
Section 15(d) of the hill originally enacted by the Legislature provided that " [f he
mediation process shall commence as soon as possible after the request for mediation and
review is made, but in no case prior to the council's determination of housing regions and
needs pursuant to section 7 of this act."” This would have meant that mediation could have
begun when the Council adopted its "eriteria and guidelines," which would be no later than
August 1, 1986. However, the changes recommended by the Governor in his conditional
veto message and later accepted by the Legislature deleted this sentence. The
conditional veto message did not provide an explanation for this change. However, the
most reasonable explanation is that it was contemplated that the timing of review and
mediation. would be determined by the Counecil in its procedural rules to be adopted
pursuant to section 8, Although a number of parties assume that mediation cannot begin
until a muniecipality files its housing element, it is arguable that the most propitious time
for mediation is while a municipality is developing its housing element. It may be
anticipated that the Council will address this issue at an early date.

5 The Act may be read to limit referral to the Office of Administrative Law and the
administrative steps which follow to situations where a municipality has filed a petition
for substantive certification. The term "mediation efforts" in section 15(c) seems to
refer back to the preceding section, 15(b), which deals solely with mediation at the
request of an objector to a petition for substantive certification. Furthermore, sections
15(e) and 14(b), read together, seem to indicate that the outcome of a case referred to the
Office of Administrative Law will be the