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THE STATEUNIVERSITY OF NEW J’:RSEY : CHO000021M

RUTGERS

Campus at Newark

School of Law-Newark . Constitutional Litigation Clinic
St Newhouse Center For Law and Justice
15 Washington Street « Newark - New Jersey O7102-3192 - 201/648-5687

August 28, 1985

John M. Mayson, Clerk
Superior Court

Hughes Justice Complex
CN 971

" Trenton, N.J. 08625

Re: Urban League v. Carteret, et al. (South Plainfield)
No. C 4122-73

Dear Sir:

Enclosed please find for filing the original Affidavits
of Alan Mallach, Lawrence J. Massaro and Eric Neisser and
Urban League Plalntlffs Memorandum of Law in Opposition to
South Plainfield's Motion to Transfer this Case to the Council
for Affordable Housing, now returnable on Friday, September 6,
1985 before Judge Eugene Serpentelli at the Ocean County
Court House in Toms River. I have filed two copies directly with
Judge Serpentelli's chambers.

Please file stamp and return the copy enclosed herewith
to me in the enclosed stamped, return envelope.

Sln?erely yours,

St V2

Erlc Neisser
Co-Counsel for Urban League
Plaintiffs

encls

cc/Judge Serpentelli
South Plainfield Service List

Counsel: Frank Askin-Jonathan M. Hyman [Administrative Director) ~ Eric Neisser-Barbara J. Williams
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Frank A. Santoro, Esq.

Atty for Borough of South Plainfield
1500 Park Avenue

South Plainfield, N.J. 07080

Peter J. Calderone, Esq.

Atty for South Plainfield Plannlng Bozrd

19 Holly Park Drive

South PlalnLleld N.J. 07080 -

William V. Lane, Esq.

Atty for South Plainfield Board of Zdiustment

324 East Broad Street
Westfield, N.J. 07091

Angelo H. Dalto, Esqg.
Atty for Elderlodge Plaintiff
1550 Park Avenue

South Plainfield, N.J. 07080

Raymond Miller, Esq.

Atty for Tonsar Corp.

2301 Maple Avenue

South Plalnfleld N.J. 07080

Leonard H. Selesner, Esq.
Atty for Gal-Ker, Inc.
225 Millburn Avenue
Millburn, N.J. 07041

John George, Esg. o

aAtty for Larry Massaro .

277 South Plainfield Avenue
South Plainfield, N.J. 07080

Donald R. Daines, Esqg.

Atty for K. Hovnanian Companies of Kew Jersey
10 Highway 35, PO Box 500 :

Red Bank, N.J. 07701

Joseph Buccellato

Power Realty

2322 Park Avenue

South Plalnfweld N.J. 07080

Joseph Murray, Esqg.
McDonough Murray & Korn
555 Westfield Avenue
Westfield, N.J. 07091
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ERIC NEISSER, ESQ.

JOHN M. PAYNE, ESQ.

CONSTITUTIONAL LITIGATION CLINIC
RUTGERS UNIVERSITY LAW SCHOOL

15 WASHINGTON STREET '

NEWARK, NEW JERSEY 07102

201-648-5687

Attorneys for Urban League Plaintiffs

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION - MIDDLESEX/
OCEAN COUNTIES (Mount Laurel)
Docket No. C-4122-73

URBAN LEAGUE OF GREATER NEW :

BRUNSWICK, et al.,

Plaintiffs,
AFFIDAVIT OF ALAN MALLACH
RE SOUTH PLAINFIELD

v.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al.,

Defendants

46 48 96 48 se BB S0 P 44w S6 w0 e

STATE OF NEW JERSEY
ss

[T L I 11

COUNTY OF MONMOUTH

ALAN MALLACH, being of full age and duly gsworn, upon his oath
deposes and says:

1. I am a housing and development consultant, and am a member
of the American Institute of Certified Planners (AICP). I have
been actively involved in a wide variety of issues relating to the

implementation of the Mount Laurel doctrine, and have acted as a

consultaﬁt on planning, housing and zoning issueg to the Urbaﬁ
League plaintiffs in the above case since late 1975.

2. In connection with the above, I have reviewed the
provisiong of the recently-enacted Fair Housing Act (referred to
below as the "Act"), with particular reference to the potential

effect of Sec. 16 of the Act, which provides that parties to



ongoing Mount Laurel litigation may move to have +the case

transferred to the jurisdiction of the Council on Affordable Hous-
ing (the "Council"™) established by the Act.

3. The Act provides that, in evaluating whether to grant such
a motion, the court must consider whether permitting the transfer
would = "result in a manifeét injustice to any party +to the
litigation” [Sec. 16(a)]. To that end, it is necessary to try as
bést one can to evaluate the effects that would result f£from a
transfer.  While to some extent this may be highly speculative,
there are at least two areas in which the provisions of the Act
make possible a rational evaluation’of effects, These are, first,
the manner in which a transfer would affect the determination of
the municipal fair share, if the Council were permitted to-recal~
culate a previously stipulated or adjudicated fair share figure;
and second, the extent to which the transfer will delay resolution
of the matter currently before the court.

4, Should a transfer be permitﬁed, the municipality would
then be required to enact a housing element and fair share plan
consistent with the provisions of the Act. Sec. 7 of the Act
provides that the Council shall (a) determine housing regions, (b)
estimate the present and prospective need for lower income housing
by region, and (c) "adopt criteria and guidelines for municigal

determination of its present and prospective fair share of  the

housing need in a given region (emphasis added)"[Sec. 7(c)(1)1.
Sec. 7 of the Act further provides extensively for adguétment of
the municipal fair share, on the basis of a variety of criteria or

conditions.
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5. VWhile the precise effect of many of the provisions of
Sec. 7 is uncertain, the numerical effect of one provision,
however, can be directly measured. The provision reads as follows:

Municipal fair share shall be determined after crediting

‘kw13L1 on a one to one basis each current unit of low and moderate

income housing of adequate standard, including any such
housing constructed or acquired as part of a housing program
~d-- specifically intended to provide housing for low and moderate
income households. [Sec. 7¢(c)(1)]
Since  the terms "lov and moderate income housing®" are defined in
Sec. 4(c) and 4(d) of the Act, it is possible to make a reasonably
accurate numerical analysis of the number of units, gstatewide and
for individual municipalities, +that would represent fair share
"credits”™ on the basis of a literal application of the above
language; i.e., units that are at present either occupied by or
reserved for occpancy by lower income households meeting the
standards of the Act.

6. I have prepared such an analysis, which is attached, with
supﬁorting documentation, as Appendix A to this affidavit, and
which is incorporated herein by reference. Based on this analysis,

and for reasons explained therein, I have concluded that the sum

total of fair share "creditg" permitted by Sec, 7(c)(1) of the Act

' .
Act exceeds the combined total pregent and prospective statewide

lower income housing need as determine under generally accgepted

and used methodologies.

7. The reason for this patently absurd outcome is that the
language of the Act appears to permit credit to be taken for
households in place, while the need assessment combines two
elementg (a) households in substandard housing, vhich is a very

small percentage of total lower income households in place; and



(b) dincremental lower income household growth, which is also a
small percentage of the existing base of lower income households.
Thus, even vwhen those households in place spending excessive
amounts for shelter, or 1living in substandard housing, are
excluded, the remaining number is still greater than the sum of
present and prospective need.

8. The existence of lower incoﬁe households in place, living
in sound and affordable housing, has little or no bearing on the
-meeting of lower income housing needs. In the borough of South
Plainfield, for example, roughly 624 of the units meeting the

standards of Sec. 7(c)(l) are occupied by moderate income home-

ownerg/#. These are households who bought their units many yearé
ago, at prices far below current market prices, and have either
paid off their mortgages, or are making payments on mortgages at
far below current moftgage interest rates. If and when these units
come on the market in the future, they will not be affofdable to
lower income households under any even remoﬁely plausible circum-
stances. | |
9. This single provision, therefore, if read iiterally,
thoroughly distorts the determination of municipal fair share in a
mannexr that,  in my opinion, contravenes the clear iptent of the

Supreme Court in the Mount Laurel II decision, which held,

regarding +the municipal fair share obligation that "the housing

¥ /Moderate income homeowners make up 47% of the total lower income
population in place in this wmunicipality. Thig is a further indi-
cation of the digparity between a community such as South Plain-
field and the typical lower income distribution, since statewide
only 16% of all lower income households are moderate income home-
owners.



opportunity provided must, in fact, be the substantial equivalent
of the fair share’ [92 NJ at 2161. With rare exceptions, the units
for which +this provision awards credit do not represent a lower
income "housing opportunity”™ by any rational definition.

10. Other provisions governing the determination of fair
share, although less amenable on their face to arithmetical
measurement, are equally prejudicial in their language, and
reflect +the potentially harmful effects that would arise if the
municipal: fair share allocation were to be recalculated as a
result of transfer to the council:

a. The provisions' for further adjustment of the : fair
share obligation [Sec. 7(c)(2)]1 are entirely oriented toward
reduction of the fair share;> e.g., provision is made  for
[downwardl adjustment where adequate infrastructure 1is not
available, but not for upward adjustment in those communities
vhich have adequate infrastructure to accomodate substantial
growth. The act provides for seven separate such adjustments
to be made.

b. Over and above any adjustments, the Council, at its
discretion and on the basis of such criteria that it deems
appropriate, may place a limit upon the magnitude of any
municipaliiy’s fair share obligation [S5ec. 7(e)];

c.  The determination of prospective need is to be based
on "development and growth which is reasonably likely to
occur...as a reshlt of actual determination of public = and
private entities’ [Sec.4(3)}1. In determining prospective

need, furthermore, the Council is instructed to give consid-



eration to approvals of development application(s]l and real
property transfers. These factors, which objectively have
little or nothing to do with the actual lower income housing
need, are likely to be used only to reduce the need figure
that is esgtablished for purposes of municipal determination
of fair share under Sec. 7(c).

‘Final;y, under the provisions of Sec. 14(a) of the act, the
Council must, prior to establishing the regional need that is to
be the basis on which each municipality determineg its fair share
obligation, adjust the need figures on the basis of the above
criteria and guidelines. ,

11, While it would be possible for the Council, given its
broad discretion under the Act, to implement these provisions in a
manner that would not impair the rational determination of fair
share obligations, given the language of each of these provisions,
such an outcome appears highly unlikely. The likely outcome of the
implementation of these provisions of the Act, particularly when

combined with the effects of the more clearly defined language of

Sec. - 7(c)({l), appears clearly to further undermine the execution

of the Mount Laurel doctrine as set forth by +the New .Jersey
Supreme Court. |

12. The second readily predictable effect of a tfansfer under
the provisiong of Sec. 16 of the Act is delay. Under the
provisions of the Act, the municipality whose case has been trans-
ferred has five months from the date of promulgation of criteria
and guidelines by the Council to file a housing element and fair

share plan; the Council, in turn has seven months from "confirm-



ation of the last member initially appointed to the Council or
January 1, 1986, whichever is earlier®” [Sec.7] to adopt those
criteria and guidelines.. Thus, assuming the later date, a munici-
pality need not file its fair share plan with the Council until as
late as January 1, 1987.

13. The wording of the Act raises serious questions with
regard to the timing and duration of proceedings arising from a
transfer subsequent to the filing of the municipal housing element
and fair share plan. It is clear, however, that in the event the
housing element does not accomodate the proposal of a developer
plaintiff, or, in the alternative, reflect the concerns of a
public interest or lower income plaintiff, a considerable further
delay, in all probability more than a year, is likely to take
place before that plaintiff would be back in a position to seek
relief from the courts; i.e.; the position he was in prior to
granting of the transfer motion. Thus, the total delay resulting
from granting of the motion is likely to be between two and three
years, Aassumingl that the municipality does indeed move for sub-
stantive certifiéationvof its houéing plan before the Council, an
action which the Act does not require.

14. The effects of delay on a‘ development proposal are
twofold. First, there are a variety of direct costé associated
with delay, wmost substantially the cost of holding land, whicﬁ
includes both +the costs of interest and property tax payments.
In wmany cases, furthermore, a developer facing a 2 to 3 year delay
must then confront a choice between making a massive up-front cash

outlay, which may be realistically impossible to him,  or losing



the land and the potential development in its entirety. The reason
for this 4is that, in order to be able to hold land for such an
extended period, it may be necessary to purchase it outright.
Without massive cash rescurdes, the developer may simply lose the
land on which he is hoping to build. While this is a serious
problem for individual developers, the second impact of delay is
even more serious. This is, in essence, loss of the crucially
important market opportunify that exists at present.

153. To the extent that production of Mount Laurel housing is

conditioned on production of market housing, through the maﬁdatory
setaside approach, the amount of lower income housing constructed
will be a function of the market demand +that exists. At this
point, and since 1883, market demand in New Jersey has been
unusually strong. This is the result of a host of factors, wmost
notably (a) lower interest rates; (b) massive pent-up demand from
the preceding period, during which period little housing was
built; and (c) strong and sustained economic growth throughout
most of New Jersey. The ekplosion of developer-initiated Mount

Laurel cases that foliowed the 1983 Mount Laurel IT decision was a

reflection of these factors; if the decision had come in 1980, for
exaﬁple, it is unlikely that more than a trickle of lawsuits would
have been initiated by developers during the following two years.

16. It is unlikely that these exceptional market conditions
will continue indefinitely. The American economy, and the housing
market within it, are notoriously cyclical. There is close to é
consensus of economists that the economic growth of the 1983-1985

period cannot be indefinitely sustained, and that interest rates



are likely to begin to rise again in the future, for a variety of
reasonsg, including wmassive Federal deficits now being incurred.
The implications of these trends are that two to three years from
-now the markét environment for development of housing in Hew
Jersey is likely to be substantially changed, and that to the
extent that it is changed, the change will be for the worse. Econ-
omic growth may be substantially less, interest rates may be sub-
stantially higher, and the ﬁent—up demand that now exists may have
been substantially eroded by the efforts of other builders (many
of whom are not subject to setasides) not stymied by +transfer
motions.
17. A further consideration, which compounds these effects,
is the fact that available infrastructuré {particularly -sewerage

treatment capacity) is often very limited. There is a strong

[miaa IR e e

possibility, even a likelihood, that within the next two to threg'

years in many communities there will no longer be sewerage treat-
, 1ger be sewerage LIeat

ment capacity available to prospective develgggzg;_ Such capacity

-

ag exists today will have been fully utilized by the non-

regsidential development and +the non-Mount Laurel residential

. development that will take place between then and now.

18. As a result of these factors, if projects now being
propésed are forced to suffer a two to three year delay, it is
likely that (a) many projects will not be able to go forward at
all at the end of that period; and (b) of those projects which
coﬁld go forward in some fashion, the economic circumstances will
have become more adverée, therefore threatening the provision of

the amount of lower income housing now proposed. The overall



effect of delays resulting from the granting of transfer motiogs
on the provision of lower income housing in those communities is
likely to be overwhelming; indeed, it could come close to
_completely nullifying the builder’s remedy provisions set forth ih
the Mount Laurel IT decision.

19. Thesge last points are of significance to both developers
and public interest or low income plgintiffs. A further effect of
delay of’particular concern to the latter group is the risk that
sites available and vacant today, which would be suitable and
‘desirable for lower income housing development (either +through
sefasides or otherwise), are'likely, absent the imposition of
binding legal restraints, to be utilized for other purposes during
the period of deléy. The availability of desirable sitez for
lower income housing, which is already limited in many communities

involved in Mount Laurel litigation, will be further constrained,

or even eliminated, after two, three, or more years of delay.

20. In conclusion, it is my opinion ?hat the effectgs of the
fair share language of the Act, either separately or in
conjunction with the extensive delays necessarily resulting from
the procedures following a transfer éf a case to the jJurisdiction
of +the Council, will result in a drastic reduction in the number
of loﬁer income units thaﬁ will be produced, both in individual
municipalities and statewide, as well as substantial and unjust-
ifiéd delay in the provision of even that reduced number. Whatever
the effects of granting a transfer motion may be on a particular
developer, I believe that to grant such motions woﬁld have ' a

disastrous effect on the interests of New Jersey’s lower income



population in need.of housing, the population whose needs were so

clearly addressed in  the Mount Laurel decision. Whatever the

meaning of "manifest injustice" may be in the gtrict legal sense,
I believe that +the above effects clearly represent a manifest
injustice to this population by any reasonable definition of the

term.

Alan Mallach, AICP

SQorn to and subscribed before

me this ZZ'V&/ay of August, 1985

Williams
at Law, State of New Jersey
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AN ANALYSIS OF SECTION 7 C(1) OF THE FAIR HOUSING ACT PROVIDING
FOR THE DETERMINATION OF HOUSING CREDITS AGAINST MUNICIPAL FAIR
SHARE ALLOCATIONS

Prepared by Alan Mallach, AICP

In July 19835, the Fair Housing Act was enacted into law by
the New Jersey Legislature, and signed by the governor. This act
provides generally for the future implementation of what is known
as the Mount Laurel doctrine through administrative machinery,
including the determination of fair share obligations for New
Jersey municipalities. For the most part, the provisions governing
the determination of fair share are couched in broad and general
language, with substantial administrative discretion granted by
the act to the Council on Affordable Housing established by the
act, as well as to local government/1. The act does, however,
provide explicitly for municipalities to receive one particular
clearly-defined credit against +the municipal fair share, in
Section 7 c(l) of the act, which is to be calculated as follows:

Municipal fair share shall be determined after crediting:
on a one to one basis each current unit of low and moderate
income housing of adequate standard, including any - such
housing constructed or acquired as part of a housing program
specifically intended to provide housing for low and wmoderate
income households.

The language of this section makes clear that, while subsidized
houging is to be included in this credit provision, units eligible
for credit are not to be limited to subsidized housing. In order
to be able to egtimate the potential magnitude of the credit made
pogsible by the above provision, some definition is necessary,
which is provided elsewhere in the act, in Section 4:

c. "l.ow Income Housing"” wmeans housing affordable
according to federal Department of Housing and Urban Develop-
ment or other recognized standards for home ownership and
rental costs and occupied or reserved for occupancy by house-
holds with a gross household income equal to 50% or less of
the median gross household income for households of the same
size within +the housing region in which the housing is
located.

The definitiod“for "moderate income® is identical, except that the
income range is specified to be 50% to 80% of the area wmedian
income. Thus, a unit would clearly meet the standard of Sec. 7

1/Contrary to some impressions that have arisen, the Council does
not determine the municipal fair share allocations. < The Council
determines the regions and total need figures to be ugsed, and then
adopts "criteria and guidelines®" on the basis of which each muni-
cipality determines its fair share. Thus, depending on the degree
of sgpecificity of those guidelineg, municipalities wmay retain
broad discretion to determine their own fair share allocations.



ANALYSIS OF SEC. 7 c(l1) OF THE FAIR HOUSING ACT [21 Mallach

c{l) if it is:

1. 0Of adequate standard, which can reasonably be interpreted
as meaning (on the basis of the most generally utilized
definition) that it is neither substandard nor overcrowded.

2. Affordable,‘heaning that the household iz not spending an
excegsive amount for shelter. '

3. Occupied or reserved for occupancy/2 by a household
faliing within the above income definition.

This definition clearly includes a substantial  part of HNew
Jergey’'s housing stock. Roughly 40% of New Jersey’s households
are of low and moderate income, and the great majority of them
live in physically sound housing. While the number of units occ-
upied by lower  income households which alszc meets the afford-
ability standard is substantially smaller, it is still a substan-
tial number.

In order to estimate the magnitude of the credit, first at a
statewide level, then for a representative region, and then for
selected municipalities, it is necessary to turn to 1980 Census
data. Although a literal interpretation of the language of the
act would suggest that a showing be made that the units are
affordable and occupied by lower income households now; i.e., in
1985, no data more recent than the 1980 Census is available/3. For
purposes of estimation, therefore, the Census appears to be a
reagsonable source. The 1980 Census [STF-3, Part XI, Tables 30 and
31] provide a cross-tabulation of household income by percentage
of income for shelter, for owners and renters, distributed on the
basis of the following value ranges:

INCOME % OF INCOME FOR SHELTER
$0 - $4999 ' under 20%
$5000 - $9999 20% - 24%
$10000 - 14999 25% - 34%
$15000 - 19999 35% and over
520000 and over {not computed]

In order to estimate the number of lower income houéeholds, and
the number paying no more than an affordable amount for shelter,

2/We have focused in this discussion only on occupied lower income
units, since the number of such units reserved for occupancy but
vacant is likely to be negligible.

3/There is an open question whether, at such time that the Council
establishes guidelines for this matter, they will accept a showing
under this section based solely on 1980 Census data, or whether
they will require a wore up-to-date study to be made by the
municipality.



ANALYSIS OF SEC. 7 c(l) OF THE FAIR HOUSING ACT {31 ~ Mallach

we have made the following assumptions:

1. Since in 1980, the median household income in New Jersey
was $19, 800, we have used $10,000 as the cut-off for the low
income population, and $16, 000 as the cut-off for +the moderate
income population. Wherever we have interpolated within ranges, we
have assumed that households are evenly distributed throughout the
range.

v 2. We have assumed, for both owners and renters, that a unit
in which the household spends under 304 of gross income for
housing costs is considered affordable. Again, we have assumed

that households are evenly distributed within each range.

3. We have assumed that the households listed in the Census
tables as "not computed" {(n.c.) are evenly distributed among the
value ranges within the category in which they are found.

Having determined the +total number of lower income households
living in housing considered affordable, it was necessary to make
an adjustment to reflect the fact that some of these units  would
be physically substandard or overcrowded; we have assumed, in the
absence of a wore detailed analysis, that half of all substandard
and overcrowded units occupied by lower income households are also
affordable by the definition given earlier. This is based on the
proposition that, since the substandard units are likely to be
less expensive on the average than socund units, a moderately
larger percentage of substandard than of sound units will be found
to be "affordable" to lower income households. In this analysis,
we have used the total of deficient housing established by the
Rutgers Center for Urban Policy Research/4. Thig figure was sub-
tracted from the total number of affordable units occupied by
lower income households obtained from the Census data analysis in
order. to determine the number of potential fair share credits.

1. STATEWIDE ANALYSIS

Table 1 on the following page presents the outcome of the
analysis for the State of New Jersey as a vhole, using the
assumptions cited above. It will be noted that, although low
income households make up the great majority of the total lower
income population, wmoderate income households make up the great
majority (nearly 70%) of the households in this "credit" pool. The
significance of the number obtained in Table 1, however, ig that
it 1is larger than the total universe of fair share housing need,
ag determined either through the methodology used by the Center
for Urban Policy Research, or that used by the court in the Warren
decision. Thege figures, and the comparison with the pool of
"creditg” is given in Table 2. HKNote that we have used the CUPR

4/Mount lLaurel II: Challenge and Delivery of Low-Cost Housing, p.
115.




ANALYSIS OF SEC. 7 c(l) OF THE FAIR HOUSING ACT (41 Mallach

figure for present housing need in all cases/S.

s e e wm  Gme . G G W S W G e W . e M S et Ve e T S e e M e e e G A S e e e G e s oo

TABLE 1: ANALYSIS OF POTENTIAL FAIR SHARE CREDITS BASED ON CENSUS
DATA ON AFFORDABILITY BY HOUSEHOLD INCOME - STATE OF NEW
JERSEY

1. DETERMINATION OF AFFORDABLE UNITS

RENTER OWNER TOTAL
LOW MODERATE LOW MODERATE
% OF INCOME
FOR SHELTER:
< 20% 21219 48595 10416 50104
20-24% 24747 49151 13911 27315
25-347% 54363 69981 32975 37946
35% + 246459 29303 103879 37380
n.c. 28201 6718 6211 o)

Collapsed value ranges (without n.c. adjustment):

< 30% 73147 132737 40815 96392
30% + 273640 64295 120366 56333

Number of affordable units after n.c. adjustment:
< 30% 79072 137250 42386 396392
2. DETERMINATION OF POTENTIAL NUMBER OF FAIR SHARE CREDITS

Total number of affordable units occupied

by lower income households 335, 100
[less estimated number of substandard and

overcrowded affordable unitsl { 60,0801
POTENTIAL FAIR SHARE CREDITS AVAILABLE : 295, 020

e o e e e M MR M M A M . WA A A M M b e e S M e T S S e e M A TR R R W e M e T e e e e e M S e e M am e e e v

5/The reason for this choice is that it appears at this point that
the Mount lLaurel courts have determined that with regard +to one
aspect of the procedure by which present need is determined; that
is, the determination of the percentage of substandard units which
are occupied by lower income households, the CUPR methodology is
more reliable than that methodology developed by the Consensus
Group, and subsequenty embodied in the ¥Warren decision.




ANALYSIS OF SEC 7 c(l) OF THE FAIR HOUSING ACT (51 Mallach
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TABLE 2: COMPARISON OF POTENTIAL FAIR SHARE CREDITS WITH TOTAL
NEED TO BE ALLOCATED

1. CUPR NEED DETERMINATION/GROSS HOUSING NEED

Present need (from p. 115) 120, 100
Prospective need (from p. 126) 133, 981

254,081
less potential fair share credits [295, 0201
NET FAIR SHARE TO BE ALLOCATED [ 40,9391

2. CUPR NEED DETERMINATION/HOUSING NEED TO BE ALLOCATED
(gross need less need meet through private market without
asgistance; see p. 316)

Pregent need not housed 99, 166

Progpective need not housed 118, 561

217,727
less potential fair share credits {2935, 6201
NET FAIR SHARE TO BE ALLOCATED [- 77,2931

2.  WARREN NEED DETERMINATION

Present need 120, 100
Prospective need 158, 708
: 278, 808
lesa potential fair share crediits 293, 0201
NET FAIR SHARE TO BE ALLOCATED [-16, 2123

e e e o e e e A o e e e e e e e e e e e e e e e e e e e o = . -

Under all three alternative approaches, the potential pool of
credits exceeds the total need to be allocated. Upon reflection,
this is not surprising.  The statutory language of Sec. 7 c(l)
provides, in essence, for credit to be taken on the basis of
households and units in place. The need allocation, under all
methodologies in use,  1is based in part on substandard and over-
crovwded housing and in part on future household increment. These
factors have only the most general relationship with one another,
and it is largely attributable to chance or coincidence that the
two totals are as close as they are. If, for example, affordable
units ag a percentage of all units occupied by lower dincome
households were even slightly higher, the number of potential
credits, and thus the disparity between credits and need, would be
substantially greater.

The excess of potential fair share credits over need to be



ANALYSIS OF SEC. 7 o(l) OF THE FAIR HOUSING ACT (61 Mallach

allocated will not necessarily recur in all, or even in most,
municipalities. Although there is a modest (although tangential)
relationship between the factors that determine this credit, and
housing need generally, the relationship between the factors that
determine a municipality’s potential "credits" and its fair share
allocation is nonexistent. Thus, in some municipalities the poten-
tial "creditgs” will wvastly exceed the fair share, while in others
they will be only a modest percentage of the fair share allo-
cation. This statement should not be interpreted to suggest that
in some cases the credit derived from Sec. 7 c(l1l) is "reasonable®;
it is clearly nothing of the kind, even where its practical impli-
cations may not be substantial. -

2. REGIONAL ANALYSIS

The same methodology can be applied to housing regions within
the state. Indeed, the language of the Fair Housing Act requires
this to be done, in some fashion, as stated in Sec. 14 (a) of the
act: ;

.«+..The Council shall review the petition and shall
issue a substantive certification if it shall find that:

a. The municipality’s fair share plan is consistent with
the rules and criteria adopted by the council and not incon-
sistent with achievement of the low and moderate income
houging needs of the region ags adjusted pursuant to the

council’s criteria and guidelines adopted pursuant to sub-
section c. of section 7 of this act....

The specific "credit®” discugssed in this analysis is c¢learly
included within the adjustment specified in this paragraph. While
the precise manner in which the council will choose to make such
adjustments is left to that body’s discretion, it is at least
arguable that +the paragraph calls for the regional need to be
reduced by the amount of the "credit" before transmission to the
municipalities for purposes of fair share allocation.

" Should that or a gimilar interpretation prevail, the effect
on the region in which Middlesex County municipalities are likely
to be included would be dramatic. To assess the potential effect,
wve have calculated the potential "credit® and its relationship to
housing need for the for a four-county region based on the New
Brunswick-Perth Amboy PHMSA, including Hunterdon, Middelesex,
Somerset, and Warren Counties/6. Table 3, vhich presents this

6/Sec. 4(b) of the act provides that the regions to be used by the
council wmust (a) contain no less than two and no more than four
counties; and (b) constitute to the greatest extent practicable
the PMSAg defined by the Census Bureau. In this case it is likely
that the three-county PMSA will be the starting point for regional
definition; as was done by the Center for Urban Policy Research in

their regional analysis, it appears logical to add Warren County
to the PMSA for this purposET“—* : -

b

)
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analysis, is given below., In the four-county region created as
described above, as the table indicates, the potential credits
also exceed the regional need, substantially when compared with
the CUPR analysis, and modestly when compared with the regional
need defined by +the consensus methodology.  This suggests the
posgibility of an utterly absurd outcome; namely, that on the
basis of a straightforward interpretation of the act, the council
could "logically” determine that there was no unmet housing need
to be allocated within the hypothetical region delinated here/7.

. - — - e A A A A e e e e e o e A N e e A S M A e e e e e R e e

TABLE 3: DETERMINATION OF POTENTIAL FAIR SHARE CREDITS UNDER SEC.
7 c©(1) FOR REGION CONTAINING HUNTERDON, MIDDLESEX,
SOMERSET, AND WARREN COUNTIES AND COMPARISON WITH
REGIONAL HOUSING NEED :
1. DETERMINATION OF POTENTIAL CREDITS AVAILABLE
s0 - $11875 $£11876 - $15000 TOTAL

Number of affordable units (housing cost < 30% of gross income):

OWNER _ 8275 17660
RENTER : 7963 14890
TOTAL - 16238 32350 48788
[less 50% of deficient housing units in regionl [ 57281
Potential fair share credits available 43060

2. COMPARISON OF POTENTIAL CREDITS WITH REGIONAL NEED

CUPR/GROSS CUPR/TO BE WARREN HOUSING
HOUSING NEED ALLOCATED NEED (ADJUSTED)
Pregent need 83520 8091 83520
Prospective need : 22002 20283 34213
TOTAL REGIONAL NEED 30522 28374 42733
less credits [430601 [ 430601 {430601
NET REGIONAL NEED TO ' .
BE ALLOCATED 125381 -146861] [ -3271

@ e e he o e e e A e M e W W e M S MAn e S W R MR e e e e e o e o e e - e - A o e S e e e A e e A - o -

7/The analysis indicates that the median household income for the
region in 1980 was approximately $23,750, so that we have used the
ranges of $0-$11875 as equivalent to low income, and $11876-5139000
as equivalent to moderate income, substantially higher figures
than used in the statewide analysis. We have interpolated evenly
wvithin the ranges, thus overstating the share of "credits" assoc-
iated with low income units, gince the population in the range
between $10000 and 513000 is not actually evenly distributed.
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3. MUNICIPAL ANALYSIS

Using the same methodology as shown above with regard to the
‘State of New Jersey as a whole, or with regard to its constituent
regions, we have computed the fair share credits potentially
available to South Plainfield in Middlesex County. The analysis is
shown in Table 4 on the following

- — " A oo T Anh S mm e A M M A e S e e R e e e e G e e e e o A e - T

TABLE 4: DETERMINATION OF POTENTIAL FAIR SHARE CREDITS FOR
BOROUGH OF SOUTH PLAINFIELD

S0 - $11875/% $11876 - $19000/% TOTAL
RENTER OWNER RENTER . OWNER

1. households by % of household income for housing costs:

< 25% 7 118 96 378
254 - 34% 18 101 30 250
35% + 100 354 34 146
n.c. 8 14 S Y

2. Collapsed value ranges (without n.c. adjustment):

< 30% 16 165 121 503
30% + 110 405 59 271

3. Number of affordable units after n.c. adjustwment:

< 30% 17 169 124 503 813
[legs S50% of indigenous housing needl/x** [ 641
Potential fair share credits available 749

#Interpolation within the $10000-%$14999 income range was adjusted
for skewed distribution of population within range.

#¥Indigenous need determined by multiplying total deficient units
by .7 (CUPR percentage of deficient units for Region III  occupied
by lower income households, p. 142).

- i - - - - . o A W S\ . = M = e ey = e = M e A M em o= A m om e M e T e e e e A Gt e S = S W e O S e G e

Under the consensus methodology, the fair share allocation of
South Plainfield is approximately 1,700, so that this “credit”
reduces the total by somewhat less than 45%, a substantial amount.
As part of the earlier procegs leading to what appeared to be a
resolution of BSouth Plainfield’s Mount Laurel obligations, in
recognition of the limited amount of vacant land suitable for
multifamily development in the cowmmunity, the parties agreed to a
municipal goal of 900 low and moderate income units. Clearly, if
the above ‘"credit" were to be subtracted from that figure, the
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result might well be to enable the municipality to argue that they
had only @ nominal fair share obligation.

It is extremely doubtful that the provisions of Sec. 7 c(l),
as they have been described in this analysis can be reconciled in
any rational fashion with the letter or intent of the Mount Laurel
decision. In this respect, a noteworthy feature of these "credits"®
is that the substantial majority of units for which South Plain-
field would get credit under thig approach are of a particular
nature: owner-occupied units, occupied by a moderate income house-
hold. Such units represent nearly 2/3 of the units for which South
Plainfield may receive credits.

These units appear in the Census data as affordable, it can
reasonably be asgsumed, because they were bought many years ago, at
far Jlower prices, and with mortgages at interest rates far lower
than those prevaiiling today. In many cases, the affordability of
the unit reflects the fact that the mortgage has been paid off,
and the unit owned free and clear. Those units, when they may next
come onto the market, are unlikely in the extreme to be affordable
by either low or moderate income households. Thus, bona fide
housing needs wmay end up being disregarded or excluded from
consideration, on the basis of a historical artifact bearing no
relationship to the wmeeting of today’s needs.

In conclusion, the implications of the provisions of Sec. 7
cl(l) of the Fair Housing Act, as well as many other features of
the act not discussed in this analysis, are worrisome in the
extreme for those who hope that the Fair Housing Act will result
in a fair process of balancing municipal interests with those of
the lower income population.
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CERTIFICATION OF LAWRENCE J.
MASSARO IN OPPOSITION TO MOTION
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The Honorable Eugene D. Serpentelli
Assignment Judge, Superior Court
Ocean County Court House

Toms River, New Jersey 08754

John M. Mayson

Clerk, Superior Court
Hughes Justice Complex
Trenton, New Jersey 08625

Eric Neisser, Esqg.

Barbara J. Williams, Esq.

John M. Payne, Esq.
Constitutional Litigation Clinic
Rutgers Law School

15 Washington Street

Newark, New Jersey 07102

Peter J. Calderone, Esq.

Attorney for South Plainfield Planning Board
19 Holly Park Drive

South Plainfield, New dJersey 07080

William V. Lane, Esq.

Attorney for South Plainfield Board of Adjustment
324 East Broad Street

Westfield, New Jersey 07091

Angelo H. Dalta, Esqg.

Attorney for Elderlodge Plaintiff
1550 Park Avenue

South Plainfield, New Jersey 07080

Raymond Miller, Esq.

Attorney for Tonsar Corp.

2301 Maple Avenue '

South Plainfield, New Jersey 07080

Leonard H. Selesner, Esq.
Attorney for Gal-Ker, Inc.
225 Millburn Avenue
Millburn, New Jersey 07041

John George, Esq.

Attorney for Larry Massaro

277 South Plainfield Avenue

South Plainfield, New Jersey 07080

Donald R. Daines, Esq.

Attorney for K. Hovnanian Companies of New dJdersey
10 Highway 35, P.0. Box 500

Red Bank, New Jersey 07701
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Frank A. Santoro, Esq.
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201-561-6868
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T0: ERIC NEISSER, ESQ.
BARBARA J. WILLIAMS, ESQ.
JOHN M. PAYNE, ESQ.
Constitutional Litigation Clinic
Rutgers Law School
15 Washington Street
Newark, New Jersey 07102
ATTORNEYS FOR URBAN LEAGUE PLAINTIFFS

Lawrence J. Massaro hereby certifies as follows:
1. I am the equitable owner of the following described real estate:

A1l being referred to in accordance with the Tax Map
of the Borouah of South Plainfield being Block 427,
Lot 1.01, . and Block 448, Lot 4.01
consisting of a total of approximately 24 acres.

2. 1 acquired this property from the Borough of South Plainfield at
public bid held on August 13, 1984, which was duly published by copy of
Notice of Sale of Land - LMC 11/84, a copy of which is attached hereto as
Lxhibit "A".

3. On August 23, 1985, 1in accordance with a time of the essence
demand for closing from the Borough of South Plainfield, I delivered the
total purchase price of $1,270,318.50 for the property to the Borough of
South Plainfield, thereby completing my obligation concerning the purchase
of the property from the Borough.

4, The Borough, however, was unable to convey title because of the
restraints in effect by virtue of the Orders of the Court dated August 9,
1985 and July 19, 1985, as well as the inability of the Borough to convey
title by a bargain and sale deed as required by the terms of the public
bid. - -

5. 0On May 15, 1985, I entered into an Agreement of Sale with a
residential developer whereby the residential developer is to develop a
portion of the property in accordance with the Ordinances #1009 and #1010
recently adopted under protest by the Borough of South Plainfield and which
are in accordance with the Court's Judgment as to South Plainfield, filed
May 22, 1984, as well as the Court's Orders of December 13, 1984; July 3,
1985; July 19, 1985 and August 9, 1985 whereby, South Plainfield was found,



inter alia, to have a fair share obligation for lower income housing; to
not have its then existing zoning ordinances structured so as to create a
realistic opportunity that its fair share obligation for lower income
housing will be met, and that in order to create such realistic
opportunity, it had to adopt Ordinances #1009 and #1010.

6. Under the May 15, 1985 Agreement, I was to develop a portion of
the property which was not to be rezoned for multi-family residential and
will be pursuing approvals jointly with the developer of the multi-family
portion.

7. The developer with whom I have contracted for the multi-family
portion of the tract has established itself as the "front runner" in the
implementation of lower income housing, presently having seven multi-family
developments under construction which include lower income housing and
actually having lower income families owning and occupying their lower
income homes in two of these projects with occupancy to take place in the
very near future in four more of developments.

8. The obligation of the developer to proceed with the construction
of the multi-family portion, as expressed in the Agreement of Sale, is
contingent upon the Borough rezoning the property in accordance with
Ordinances #1009 and #1010; the Borough vacating some "paper" streets which
are dedicated, but neither accepted nor improved; and the proposed
development receiving all the necessary approvals and permits.

9. The developer and I stand ready, willing and able to proceed
with seeking necessary approvals and permits for development by this
property which is to include a significant number of lower income homes to
be credited against the fair share obligation of the Borough of South
Plainfield as adjucated on May 22, 1984.

10. The Borough has filed a motion seeking to have this cause
transferred to the Affordable Housing Council which was created by the
recently enacted New Jersey legislation.

11. Such legislation refers specifically to the consideration of
"whether or not the transfer would result in a manifest injustice to any
party to the litigation."

12. Given the length of time this cause has already been pending
before the Court; the fact that judgment was rendered on May 22, 1984; the
reality that South Plainfield's fair share obligation has been adjudicated
and their compliance requirements determined; and the substantial delay by
the Borough in adopting the compliance ordinance, there would be manifest
injustice to not only the plaintiffs by transferring this cause to the
Affordable Housing Council, but also grossly manifest injustice to the
unnamed lower income families for whom the plaintiffs are seeking to create
a realistic opportunity that homes will be built.

13. The members of the Affordable Housing Council have not yet been
named and have not yet been confirmed; they have not adopted their rules
and regulations, nor criteria and guidelines and according to the maximum
timetables provided by the legislation, these procedures could take at
least another thirteen (13) months, not accounting for the fact that there



is no time limit upon confirmation of nominated members and ignoring the
possibility of an appeal from the recommendations of the Affordable Housing
Council.

14. A1l matters in this action appear to have been finally resolved;
the Borough has adopted its compliance package as ordered by the Court and
in accordance with the fair share obligation determined for the Borough on
May 22, 1984; and the developer and I are presently ready, willing and able
to commence with the procedures necessary to build and deliver the lower
income homes to be included within the development upon this property.

15, To transfer this cause to the Affordable Housing Council
achieves no purpose but to further frustrate and delay efforts to build and
deliver these lower income homes which only results in manifest injustice
to the unnamed lower income families whom plaintiffs represent.

16. I believe that the present economic climate is ideally suited
for the economic viability of the proposed multi-family development and
that there presently exists an economic incentive for the developer to
include the lower income homes in the project.

17. The minimum of a thirteen (13) month delay caused by
transferring this cause to the Affordable Housing Council would expose the
development to substantial risks due to possible changes in the economic
climate, employment situation and dempographics and that adverse changes
could jeopardize the fiscal viability of the project thus completely
defeating the objective of actually having lower income homes built in
South Plainfield.

18. I do not want this cause transferred, but would ask the Court to
enforce its judgment of May 22, 1984 and its orders of December 13, 1984;
July 3, 1985, July 19, 1985 and August 9, 1985 in so far as such judgments
and orders obligate South Plainfield to create a realistic opportunity for
its adjudicated fair share obligation of lower income homes to be built.

19. I hereby certify that the foregoing are true. I am aware that
if any of the foregoing stated by me are false, I subject A0\punishment.

IAL¢4§/1LVZ
‘Lawrence J. Maszf:}/

Dated: August 27, 1985
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-T0 WHOM [§4 MAY CONCEAN. 7 B
R ] regig & meatiag of the Mayor and Comemion Councit of the
Botough ¢ Scutn Puntieig, County of Middiesex, State of New
Jersey helg on Jure 111554, | was girected 1o advertise Ine tact tnat
the Mayor ang Council wiil meet in the Municipal Building, 2480 - -
Piainfield Avenue, Scutn Pla.nlaid, New Jerser, 3n August 13, 1984 -
&t 8.00 p.m, 10 expose and seit at & public sale to the Nighest bidder,
according to terms of saie on file with.the Bomugn Clerk, xnspmpe:- .
ty described beiow
Take further notice ihat the Mnyor and Councii havs, by msolunon
and pursuant 10 taw, tixed the minkmum price at which said proparly
will be 5018 together with all othar dalails pertinent, sad minimum
price baing as shown Deiow, p«os Cosis of praparing cem and ..
advertising thhs saie. :
. Take further notice that at s8i sals or any date of p(ac. lo which it
may be adjournsd, the Mayor and Council reserve the right-in its
discration 1o reject aay O¢ 3l bIdS and to sell said propaerty 10 such
bidder as # may select, due regard baing givan to terms and Mmannar
of payment in Case 0ne Cf MG Minimum Dids shall be received.
Upon acceptance of the munimum bid or bid above mimimum, by -
the Council and the pajmant thersod by the purchaser according lo*
the mannar of purchass in accoraance with terms of sale on fite, the
Bmough will deliver 2 Bargain ang Sate Desd for said premises.
siijliam T. DeSabato, Borough Clerk
Bids to be advertisad in The Reporter on July 28, 1984 and August
2, 1984 10 be soid on August 13, 1384 al the Municipal Building ‘2480
Plaintield Avenue, Soulh Plainiield, New Jersey at 8:00 p.m,
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' -+ METES AND BOUNDS DESCRIPTION "% "
.  PORTION OF LOT 101 IN BLOCK 427 -

st K AN
PORTION OF LOT 4.01 IN BLOCK us

BEGINNING at a poInt on tne easterly sidelina of SOUTH CL!N
TON AVENUE {80° R.O.W.) Saud point being N. 0__"- 17'E, distant
530.00 feet irom the northerly sideiine ot POMPONIO AVEUE (60°
ROW.jas shown on the Tax Asmmm Mlpl at the Bomugh ot
South Plaintield and running thence:
{1y N.O__ - 17" E. along the ea;&eﬂy sadehno of SOUTH CUNTON
AVENUE, a distance of 383.43 feet

{2)S.76__-52' - 30" E. aiong we somheny boundanes of Lot 11,02in
Biock 448, and Lot 30.01 in Block 308, a distance of 1184. 92 teot,
more Of {ess, to a point; thence . |

(31 S. 85__ - 15’ E. aiong (he southerly boundanss of Lot 53 in Block
308, Lot 34 ia Block 427, and aiong the raar line of Lots f&onlmg on-
CHRAISTORHER AVEMLUE, a cistance of 953.96 teet, more of less, 1o a:
point on the westarly siceline of the proposed extension of RUSH:
STREET (50"} R.O.W.); thence the foilawing :h:ee\courses along lhe.
. last mentioned wasterly sidetine: :

L (4) Southerty along a curve lo tha ieft, having a radius of 325.00 feat,

an arc lsngth distance of 63.41 Isel, more or less, {0 a pomt on
!angency thence b

{51 S.14_ -5 - 30 E. ad\suncc of 10000 feat, mara or less,” m a'
point of cutvature; thence

(6) Southerly along a Curveto the ngh! having a radius of 275. 00 feet, | ‘
an arc jengthdistance of 34.75 leet, more of iess, 1o a point of tangen-?
cy on tge westerly sidetine of SECOND PLACE (50° ROW.); thence !
(7} S. 4__ 145" W. along the westsrly sidaling o! SZCOND PLAGE a

—dastam;omm femt, MOIS OF 1258, 10 & POINLANANGE & & 4 B, 4 fed o0

(8) N. 85__ - 15° W. a distance of 100.00 feet 1o a point; thence
{9 S. 4_ - 45" W. a distance of 350.00 leel to a point on the novmerly
sideline of POMPONIO AVENUE (50° R.O. W.); thence
{10} N. 85__ - 15 W. along the northerly sideiine of- POMPONIO
AVENUE, a distance of 410.32 teet. mors o: iess, to a point; thence ¢
T{11) N BS__ - A3 W siill alung 1ne norntherly sidetine of POMPONIO
AVENUE, a distance of 275.14 feet, more oOr less, {0 a point: thence
{12 N. 1__-15" E. a distaoce of 10.00 feat 10 a poinl on the nm‘wr'v
sitteting ot POMPOND AVENUE (80" R.O.W); thence
“{13) N. 89, - 43' W. along (he northeriy sideline of POMPONIO
- AVENUE, A distance of 535.28 fael, mofe of i85s, {0 a paint; thence.
(14)N. 0__ + 17" E. aiong 1he easterly bpurndais ©f Lot 1in Block 448, &
distance of 530.00 {eel to a point; thance .
(15) N. 88__ - 43° W. glong the northeriy boundary of tot 1 ’
in block 448, a disance of 31500 teet t0'a poin! on the easterly
sideline of SOUTH CLINTON AVENUE, the point and placa of BEGIN-
NING. :
Being furthar described as ponlions of tor 1.0t in Block 427 and
" Lot 4.01 in Block 443. Conlammng 23.33 acres, more or iess, subject to
disclosures of an accurate survey. Subject 1o all easemsnis of record .
and not of record, including drainage aasements as mcomed in Book :
3208, Page 388, and Book 3281, Page 381.
Sale of the property descnbed amu witl be made sun;act to the
following conditions. o

1. The conveyance by Lhe Bocoug}a of Soum Ptainfieta shail be by -
bargain and sale deed, withaul covenants, and without reprasenta- .
tions as to the marketability of title. In the event the purchaser shail
determina thal title to the property in question shall not be good and -
marketable, any questions as to marketability of titia shall be sub- -
mitted to the Borough Cterks Office within 45 days of the dale of .
sale. In the event said guesticns have nol been raised within said 45
day period, then and in that event ali questions relaling o the |
masketability of title shall be deemed waived and this rmatter smul .
proceed 1o closing of title within 80 days of the date of sah. ; ,
2. Easemanis, bolh ot record ang_ not of record. H K
3. Restrictions of record. P
4. Zoning ordinance of the Borough ol Soulh Plaintield as prosonuy ‘
constituted without representalions s to the use (o which said Dta-
perty can be put.
$. In the event that the purchasaer is unahis to close title within ninaty
{90) days of the daie of sale. they shail forward to the Borough of
South Plainfisid & check repraseniing the balgnce of the purchase
price 10 be heid by the Borough unhi closing of tilis.
€. In the event thal the purchaser fails or refuses to close title and/or
pay the consideration thereforg wiltua the tlime period s!ated hetein, -
then in that event, the Borougr of Saeth i siatiale .,‘_:“ ot -----gv'f .
tion, exercise any or aill of the !ollowmg rights:” c e
(&) Declare the transaction null and void and xhe pucchasers
deposil shall be retained by the borough as liquidated damages. ~: ;
{b) Any other rights as prond-ed by law which may be avail-’
able to the Borough.
7. The cost of advertusing, mapua:lon and Hiling of m.a dead shali ba :
paid by the purchaser. :
8. All costs of sub-division, including but not timited to on s-le and, .
oft site improvernents as requited by approphriate Borougl Boards, .
Agencies and Oflicess, shail be pawd by the pwcnm( F H
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ERIC NEISSER, ESQ.

BARBARA J. WILLIAMS, ESQ.

JOHN M. PAYNE, ESQ.

Constitutional Litigation Clinic

Rutgers Law School

15 Washington Street

Newark, New Jersey 07102

201-648-5687

ATTORNEYS FOR URBAN LEAGUE PLAINTIFFS
On Behalf of the ACLU of NJ

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX/OCCEAN COUNTY

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.,
C ‘ Plaintiffs,

Civil Action No., C 4122-73
(South Plainfield)

VS.

THE MAYOR AND COUNCIL OF
THE BOROUGH OF CARTERET,
et al.,

AFFIDAVIT IN OPPOSITION TO
SOUTH PLAINFIELD'S MOTION TO
TRANSFER CASE TO COUNCIL ON
AFFORDABLE HOUSING

L R e o e B W S

Defendants.

STATE OF NEW JERSEY)
C ' s SS.:@
COUNTY OF ESSEX )

ERIC NEISSER, being duly sworn, deposes and says:

1. I am co-counsel for the Urban League plaintiffs and
submit this affidavit in opposition to South Plainfield's motion
under Section l6(a) of the Fair Housing Act of 1985 to transfer
this case to the Council on Affordable Housing.

2. This affidavit supplements the existing record with
regard to South Plainfield by: (a) documenting the actions of
the South Plainfield Borough Council on July 29, 1985; (b)

rebutting the inaccurate statement in Frank Santoro's
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Certification of July 18, 1985 that under the Judgment As To
South Plainfield of May 22, 1984: "The Borough of South
Plainfield shall be required to allow for the construction of up
to 4500 new residential housing units"; and (c) detailing certain
other aspects of the discovery and negotiations that led to the
.Stipulation of May 10, 1984 upon which summary judgment was
entered as well as subsequent negotiations concerning the
implementing ordinances.
Jd ouncil Meetin

3. On July 29, 1985, the South Plainfield Borough Mayor and
Council held a public meeting to consider adoption of Ordinances
No. 1009 and 1010, the zoning énd affordable housing ordinances
necessary to bring the Borough into compliance with the Judgment
As to South Plainfield. Prior to the meeting, my co-counsel
Barbara Williams informed Mr. Santoro, the Borough Attorney, that
the Urban League plaintiffs considered the ordinances
satisfactory to achieve compliance except for the failure to
specify the block and lot numbers of the affected land in the
zoning ordinance and some minor typographical errors. At the
meeting, Mr. Santoro recommended to the Council that it table the
oxdinances pending this Court's consideration of this transfer
motion. After extended discussion, the Council voted 4-2 to
tabie both ordinances. A copy of the official transcript of the
July 29, 1985 meeting of the Mayor and Council of South
Plainfield, provided to plaintiffs by Mr. Santoro, is attached

hereto and made a part hereof as Exhibit A.
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Number of Units Required by Judgment

4. I was the attorney primarily responsible for the South
Plainfield litigation from September 1983 to September 1984. For
dgtails~see my Affidavit in Support of Motion to Hold South
Plainfield in Contempt and for Temporary Restraints, sworn on
June 21, 1985. As set forth in that affidavit, I negotiated the
Stipulation between the Borough and the plaintiffs executed on
May 10, 1984, which is annexed as Exhiﬁit F to that affidavit.

5. Although the Stipulation agrees to reduce South
Plainfield's fair share obligation to 900 units in light of the
- limited remaining vacant land, the Stipulation and, of course,
the ensuing Judgment, do not require rezoning to produce 900
units. Rather, the eight sites (not seven as stated in Mr.
Santoro's Certification) specifically designated for rezoning
would produce only between 553 and 603 lower income units at
best. These figures are derived by multiplying the stated
acreage times the specified gross density and then multiplying
the total resulting units by 20 percent. Moreover, because not
all of the rezoning will require a four-to-one construction
ratio, the new rezoning will not produce even five times the 553-
603 number. The Morris Avenue senior citizen project of 100-150
units is to consist exclusively of lower income units. .Thus,
only the 453 lower income units on the seven other sites will be
accompanied by market production, resulting in a total possible
production on those seven sites of 2267 units, 1814 market and

453 lower income units. Adding in the Morris Avenue site, the
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total number of units that could realistically be produced by the
Stipulation and Jﬁdgment as now formulated is 2367-2417 of which
1814 would be market units and 553-603 lower income units. The
calcuiations leading to these totals, presented in the order in
Paragraphs 12-19 of the Stipulation and Paragraphs 3(A)-(H) of
the Judghent, are set forth in Exhibit B.

6. The reason that the Stipulation specified a fair share
number greater than the ﬁumber of units for which land would be
rezoned is that plaintiffs wanted to insure that the Borough
would be obligated to do everything possible to produce lower
income units, in the event, considered by all to be unlikely,
that substantial rehabilitation or rent subsidy money were to
become available, redevelopment were to occur, or significant
additional land were to become available as a result of fire or
demolition, It is for this reason also that Paragraphs 21 and 22
were inserted in the Stipulation and Paragraphs 3(J) and 6 in the
Judgment, requiring the Borough to permit higher density multi-
family development with a set-aside on any site over three acres,
precluding such higher densities without a set-aside, and
obligating the Borough to adopt a resolution, as yet not adopted,
committing the Borough to apply for all government funding that
might become available for rehabilitation of existing deficient
units or for subsidization of construction or rental of new
units,

7. 1In a telephone conversation on July 15, 1985, among

other matters, I explained to Mr. Santoro that the eight sites in
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the Judgment would produce only approximately 500 or 550 lower
| income units and that, becauée 100-150 of these units would be in
the senior citizens project, only some 400 units would be in
higher density inclusionary projects which would produce some
2000 units. I informed Mr. Santoro that the parties were aware
of this at the time the Stipulation was negotiated and I
explained why the higher number of 900 was nevertheless chosen.
I urged him to contact Patrick Diegnan, the former Borough
Attorney, to confirm these facts if'not satisfied by his own
mathematical calculations. Attached hereto and made a part
hereof as Exhibit C are my contemporaneous handwritten notes of
that telephone conversation; gee circled notation on page 2.
Other Aspects of Discovery and Negotiation

8. As noted in my Affidavit of June 21, 1985, Para. 4, the

defendant's assertedly "complete™ listing of vacant lots in the
Borough did not~includebcertain sites later identified by the
plaintiffs as a result of careful review of the tax maps and
assessment rolls. Most importantly, plaintiffs uncovered what
were then the two largest sites -- the 84.8 acre Harris Steel
site and the 27 acre Coppola farm. James Higgins, who was the
associate of Robert Rosa, the Borough's planning consultant, and
Mr. Diegnan explained to me that those two sites were not on
their vacant land list because they were assessed as farms and
thus did not show up on the computer program they used for

identifying vacant land.
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9. The fair share number of 900 in the Stipulation was
itself a compromise. Plaintiffs had originally proposed 1000,
see plaintiffs' draft of proposed stipulation attached hereto as
Exhibit D, Para. 2, but ultimately acceded to defendants'
proposal of 900. See defendant's draft of proposed stipulation
attached hereto as Exhibit E, Para. 2. Transcript of July 29
meeting, Exhibit A, at 57 (Mayor English).

10. Other aspects of the Stipulation were also the product
of negotiation and hence of compromise. Plaintiffs did not
insist on rezoning of all vacant sites over three acres, which
was one of our original demands. Rather, as set forth in my
letter of April 3, 1984 to Mr. Diegnan, then counsel for the
Borough, we agreed "to forego the firehouse site next to
Shadyside, the westernmost tip of the municipally owned Pomponio
site, and some other smaller sites, which we also consider
appropriate for multi-family development.” Neisser Affidavit of
June 21, 1985, Exhibit B, at 3. We made these concessions
because Mr. Diegnan insisted that they were politically sensitive
sites and that it would be impossible to get Council agreement to
the Stipulation if they were included. We alsoc later gave up the
Bayberry site of 6.9 acres, Exhibit D, Para. 18, and our demand
that the municipal contribution include construction of roads for
‘the Pomponio Avehue, Universal Avenue, and Frederick Avénue
sites. Id., Paras. 1l4-16. We also modified tﬁe general
provision in Paragraph 21 of the Stipulation to make high-density

multi-family use with a set-aside a permitted, rather than
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exclusive, use for other sites over three acres that were then or
would in the future become available within residential zones.
Transcript of July 29 Borough Council Meeting, Exhibit A, at 46.-

11. 1In the proposed Judgment that I submitted with
Plaintiffs' Motion for Summary Judgment, I asked that the Borough
be given 90 days for rezoning. Exhibit F to Neisser Affidavit of
June 21, 1985. However, in light of the objections of Mr.
Diegnan and his request for additional time because of the
limited number of Planning Board and Council meetings on the 1984
summer schedule, I agreed to his request to make the deadline 120
days. The Judgment also provided that the time would not start
to run until five days after the Court-appointed expert reported
to the Court. Neisser Affidavit of June 21, 1985, Exhibit H,
Para. 11.

12. In late July 1984, Mr. Rosa, the Borough's planning
consultant provided me with drafts of the proposed zoning and
affordable housing ordinances. Although I was about to leave on
‘vacation, I immediately contacted and extensivély consulted with
Alan Mallach, the plaintiffs' housing and development consultant.
On the evening of July 26, 1984, I had a telephone conversation
of approximately one hour with Mr. Rosa, in which I described to
him in detail plaintiffs' concerns and objections and the reasons
for each of them. New drafts were provided some four weeks
later, on August 22nd. The remaining objections of plaintiffs
were conveyed in my September 5, 1984 letter to Mr. Rosa, which

was Exhibit G-2 to the Williams Affidavit of October 26, 1984,
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submitted with plaintiffs"first‘motion for restraints concerning
South Plainfield. On November 19, Mr., Rosa met with Mr. Mallach
and reviewed plaintiffs’ concérns. On January 23, 1985, Mr. Rosa
sent the Council the ordinances with the Planning Board's
recommendation for approval under protest.

13. Finally, in a letter of June 25, 1985 to Mr. Santoro,
after this Court granted our motion of June 21 for temporary
restraints, I requested appropriate documentation as to the
ownership of the Morris Avenue site parcels, in light of our
discovery that the Bucceilato parcel was still privately owned.
By letter dated July 26, Mr. Santoro provided a two-page
inventory of Borough land sales that ended on April 22, 1985. He
also explained that he had requested the chairmen of the Economic
Development Committee and the Land Management Advisory Committee
to provide information concerning the Buccellato site. On June
28, I wrote Mr. Santoro seeking documentation as to all Borough
sales of land within lots specified in the Judgment, a written
explanation and documentation of the moratorium on sale of
Borough~owned land, which he told me had been imposed in April,
1985, and a written representation that no sales had occurred
since April 22, 1985. On July 10, Barbara Williams, my co-
counsei, after reviewing the sales inventory in detail, wrote Mr.
Santoro requesting clarification of certain illegible or
incomplete information. Copies of Mr. Santoro's June 26 letter
and attached sales inventory, my June 28 letter, and Ms.

Williams' July 10 letter are attached hereto and made a part
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hereof as Exhibits F, G and H. 1In our telephone conversation on
July 15, I again requested that Mr. Santoro provide us with the
documentation as to Borough land sales, subdivisions of any lots
within the Judgment, and information as to the Buccellato site.
Exhibit C at 4, circled note. To date, plaintiffs have not
received the requested documentation of the listed land sales,
clarification of the illegible or incomplete data on the land
sale ihventory, verification of the reason for the inventory
terminating in April 1985 and that no further sales have
occurred, information céncerhing the Buccellato site, or
information as to lots in the Judgment that have been subdivided.
This information would bear directly upon tgé defendant's bad
faith, which is relevant to this transfer motion, as well as on
what modifications must be made in the Judgment for additional
rezoning or municipal contributions to compensate for units lost
through Borough land sales, lot subdivisions, and inconsistent
development approvals. When I called Mr. Santoro's office on
August 20 to inquire about this material, I was told that he was
out of the office until September 3, 1985; thus, I will receive

this material too late for inclusion with this affidavit.

7 «

ERIC NEISSER

SWORN TO and SUBSCRIBED
before me this 28th day
of August, 1985.
//’
“:;?é:\-:}wéli«-«r‘ (4) (/£ f‘f(i EAE, W ) Wy
. Barbara J, Williams
AttorﬁQy/at Law, State of New Jersey
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(Mayor English called the meeting to order

and asked for$a roll call. Thgm;p;}_ggklwwas ;agen

and all Councilpersons were present. The Pledge of

THE MAYOR: Ladies and gentlemen of the
1 §udience, this- is a special meeting. The original

intent of the meeting was to only discuss Ordinance

opportunity to add on some Resolutions that we feel

The public will be given an opportunity to

given, because it is a final reading, there will be

a public hearing and you can speak on them at that

Is there anyone in the audience who would»lik+~

25

2
3
: 4 Allegiance énd Invocation thenmtdok place.)

5
6 y .
i B s
8 Number 1009 and 1010, but what we are doing is
9 because there is added work and we are in summer
10 session and, therefore, do not necessarily meet
11 the third and fourth Mondays, we have taken the
12

13 vital and necessary to pass tonight. Those are
14 Resolutions 1 through 10.

15

16 speak on those items. The Ordinances you will be
17

18

19 specific time.

20

PR
' 22 ) (No response.)
,23 T
24

THE MAYOR: Seeing no one, I will close that 4

portion of the public hearing and I call for a motion

on the Résolutions.




MR. THIEL: .So moved.
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2 MR. CONLQN: ‘Seconq. »»»»»
3 THE MAYOR: So moved by Council President
4 Thiel and seconded by Councilman Conlon.
S5 Any discussion?
6 vA MS. LEVINE: I would lilke to ask one quesﬁion.
“5 | MV“_“ﬁwv}ﬁﬁﬁﬁzfég;_méég;Wééﬁﬁcilwoman Levine.
8 MS. LEVINE: On Resolution 2, I wuld just
9 like to ask where we are getting the $40,000 that
10 we're going to put into that program. Where is
11 that coming out of in our budget?
12 MR. DE SABATO: It will be through the -- if
13 you notice Resolution number 7 -- not 7 but Resolu-
14 tion number 8 makes a provision for matching funds.
15 It's done through a vehicle known as an Emergency
16 Appropriation where you pay it -- where you use the
17 funds this year and raise it in full in the 1986
18 budget.
19 MS. LEVINE: So actually we're not taking --
20 let's see.. The $40,000 then will actually come out
2 “of next year's budgetF—— ==
22 MR. DE SABATO: It will pay for it in next
23 year;s budgeé. 'We‘wiil take it ouﬁ of funds that areg
24 available this year.
25 o Méi LﬁVINE:“ Anﬁ thé funds‘;re iﬁ what
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5

appropriation? A particular appropriation that is

-2 just—== o B
3\ MR, DE SABATO: No, not an appropriation,
4 What we are doing is we are appropriating as an
5 _emergency. We are spending money that you have which
6 you have torappropriate next yéar to replace it.
7 MS. LEVINE: Yes. But I am askingrwhere are
8 we taking it out of this year?
9 MR. DE SABATO: Surplus funds. Surplus funds
10 are available.
11 MS. LEVINE: So it is coming out of the
12 surplus? —
13 MR. DE‘SABATO: Whatever.
14 THE MAYOR: Any other discussion? Seeing
15 none, roll call, please.
16 (Roll call taken on Resolutions 1 through 10.
17 All Councilpersons vote unanimously in favor.)
18 THE MAYOR: All right. Now, Ordinance 1009.
19 Bill, if you will please read it. Not the Ordinance)
20 but the Resolution. S i
“‘“éf ‘::jfihijtijNi::ﬁﬁT‘DETSABATO?”"The"titlé; ""An Ordinance |
22 amending Oxdinance 1008 entitled Zoning Ordinance of
23 the Borough of South Plainfield, 1978."
. 24 THE.MAYOR:; All right. This being a Final
| 25

Reading, I will open this Ordinance up to the public.
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1 Anyone who wishes to discuss it may do so at this
2 time. Would you please do us a favor? Simply
3 state your name and address so we can get it down on
a4 the records. -
5 A VOICE: I am LenoreSlothower. My address ib
6 . 10 Thorton Lane, Piscataway, New Jersey, however,
7 ét the present time I am here representing the
8 Piscataway Planning Board as an Assistant Planner
9 for the Township of Piscataway.
10 I beg your indulgence while I read a letter
11 directed to you, Mayor, and the Township Council of
12 the Borough of South Plainfield from the Piscataway
13 Planning Board.
14 "Dear Town Council of the Borough of South
15 Plainfield: Piscataway Township Planning Board has
16 directed me to attend your meeting and voice their
17 concerns to you regarding the rezoning of two tracts
18 of land in your Borough to PRD 1 status. The two
19 tracts are adjacent to New Brunswick Avenue and New
20 Durham Avenue respectively.
21 rV"The;Tanship;ofﬂPiscataway:ha;iﬁadig:?9n§-;fff;;—fff
2; o mén£;£”;ask before it in managing the traffic i
23 tfavélling on New Brunswick Avenue, partiﬁﬁlarly ‘1;
24 where it intersects with Stelton Road. The same
25 circulation problem has proven to be true where New -
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1 Durham Road intersects with Stelton Road.

2 "Because of the additional traffic which would
3 be generated by the two planned residential tracts,
e the Borough of South Plainfield's properties, the

5 Planning Board of Piscataway Township would respect-
6 'fully_like to make the following,suggestioﬁs,to your
7 ﬁonorablérBda;}irl,hfhét yod”@igﬁﬁwfé;;néi&éfm’dw a
8 allowing 12 units per acre and you might reduce that
9 number to 10 units per acre; 2, that you might

10 consider aéting with the Township of Piscataway in

11 a collaborative effort to effect road improvements to
12 New Brunswick Avenue and its intersections with

13 Stelton Road, Lakeview Avenue, and:Weést 7th:Street

14 proportionately with development of tracts adjoining
15 the roadway.

16 "This request is especially meaningful since
17 both South Plainfield and Piscataway Master Plans

18 show New Brunswick Avenue as a four lane highway.

19 ”An&, 3, that both the Borough of South

20 Plainfield and the Towﬁship of Piscataway act in a

2% duak;effortitb;reuiew:site;p%gnsifgsiée?eié?gepﬁ~ef‘__mw

22 | ;h; ﬁianned“ residential tracts which adjoin the

23 bouﬁdary iiﬁés of'both; especially withlfegafd to

24 |l “drainage studies, traffic impact reports and proposed
25 road iméré#eﬁgnts. E “
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8
"Signed, Lenore Sbtliower,, Assistant Planner

to the Planner for the ?isqg;gwgyg?gypsh}pmglanningM

10

11

12

13

14

15

16

17

18

19

20 ||

Board."

,'and discuss this Ordinance frow the public?

THE MAYOR: Thank you.

Is there anyone else who would like to speak

(No response.)

THE MAYOR: Seeing no one, I will close the
public portion and I will call for the Resolution.

MR. DE SABATO: 'Be it Resolved, the Mayor
and Council of the Borough of South Plainfield, New
Jersey, that Ordinance Number 1009 entitled An
Ordinance Amending Ordinance 1008 entitled Zoning
Ordinance of the Borough of South Plainfield, 1978,
be finally adopted and advertised according to law."

THE MAYOR: Ladies and gentlemen of the
Council, you have heard the Resolution.

MR. ACRIN: Excuse me, Mr. Mayor. Before we

vote on this I would like to get a status report

from the Borough Attorney in reference to the request

—to-transfer—this matter to the Housing Councif.— 1

22 |

23
24

25

THE MAYOR: I thought it would be more
appropriate if that would be under discussion, but if

you want to place it now, that's perfectly fine with

me.' Fraﬁk?‘~“
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9
MR. SANTORO: Surely. You all got copies of

the letter received by me today from Eric Neisser to

10

11

12

13

14

15

16

17

18

19

20

21y

.
14

Judge Serpentelli in which he asks that the motion

“which has been filed with the Court, the motion I |

might add that was filed on short notice and which
"the Court has chosen not to deem necessary, which
ﬁeans essentially we didn't get down before the
Judge for the Judge to decide that motion before
tonight.

As a matter of fact, as of four o'clock this
afternfion I still had no date from the Judge as to
when this motion is indeed going to be heard.

The letter of Eric Neisser suggests that the
Township of Cranbury, Monroe Township and one other
who have also filed similar motions for the transfer
be consolidated with our request and be heard
sometime in September.

With reference to the Ordinances that are
before the Governing Body tonight for adoption, as

of four o'clock this afternoon in a telephone con-

versation with Barbara Williams, believe it or not,

22
23

24

25 I

they passed muster; that is to say, that other than
some minor typographical corrections, the Ordinances

are in proper form for adoption.

I think it also becomes important at this
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point if I were just to -- all of you have copies,

Wg the Court has copies. However, many of those in
3 the audience do not have copies of the moving papers
a0 tha;: ;;e fileé Iithmk “’i:rﬁapp;c‘)prviaée to point
5 out that the motion that was filed was filed pursuan
6 ,'?to the Fair Housing Act, the much sought for
7 Legislation that the Courts have been trying for
8 for a number of years. As a matter of fact, Mount
9 Laurel I and Mount Laurel II has language that
10 indicates that the courts were really reluctant
11 to do what they had to do or what they thought they
12 had to do because the Legislature failed to act.
13 Ladies and gentlemen of the Council, as you
14 know, the Legislature has indeed acted. It is a
15 combined Senate Bill 2046 and 2334 called the Lynch,
16 Littman, Stockman Bill which was adopted by both
17 houses of our Legislature, signed into law July
18 3rd, 1985.
19 The appropriate sections of this which I
20 would like to read into the record because I think
5~ | they are very pertinent and L will also give the _
' 22 individuals in the audience an opportunity to hear
23 firsthand since this new law is not really yet
24 available in most of your usual sources.
25

The first section on which our motidn for the
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transfer is based is found in Section 16, and it

says, and I,qgotef"AnyAparty_tg~litigatian_o£

10

11

12

13

14

15

16

17

18

19

20

. 21 D,

22

23

24

25

. and have the Housing Council decide whether or not

~not given us, although I Fully expect that the

exclusionary zoning cases may file a motion with

the Court to seek a transfer of the case to the
Council,"
Now, the Council they are referring to is the

Council on Affordable Housing that is in the process

of being set up by the Fair Housing Act. The intent

of the Legislature and the intent of this Legislatioﬁ

is to allow for mediation and arbitration between
municipalities, the Fair Housing Council, the Office
of Administrative Law, the Appellate Division, and
the like.

What we have done and we could not have done

it before the law became effective, is to ask Judge

Serpentelli to allow us to go to this Housing Counci}

the present and prospective fair share allocations as

contained in the May 22, 1984 Judgment are proper under

all the circumstances. The Judge, as I said, has

request of the Urban League to have the matter set
down in September for oral argument, will more than

likely be honored by the Court.

The criteria for and by which the Housing
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Council decides if the present and prospective need

in terms of least cost housing is met can be found

on page 6 of the original Bill, and just a couple

10

11

12

13

14

15

16

17

18

.. record. These are the criteriasand guidelines the

if I could, I will read those sections into the

Housing Council will establish to review the housing

element that must as a necessary procedure in the
step towards substantive certification of the
municipalities' housing plan be filed. The Housing
element which is developed, and there is another
section which has about 15 different items that a
municipality is to use in developing such a housing
element, is then reviewed by the Housing Council and
he following are very particularly pertimen& to the
Borough of South Plainfield.

The guidelines and criteria will look at,
for example, ''the established pattern of development
in the community would be drastically altered."

Another section of equal importance is, ''adequate

Bepends on if you want to talk. ...conservation or

agricultural and farmland preservation purposes would

not be provided." and last and by certainly no means

leaét3 and I think it was just brought to our

of the items which may generaterébﬁéuaﬁeétibnglméﬂd¢

-land- for-recreational, conversation (sic)-=-'"" Comservgtionm ——



. FORM 2048

PENGAD CO.. BAYOMNE, N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

DS | S———

13

attention with the first publis speaker, the

Assistant Township Planner of Piscataway, namely,

"adequate public facilities and infrastructure

capacities are noEmévailable, or would result in

costs prohibitive to the public if provided."

-

Now, going back to our request and keeping

that in mind that the Court Order of May 22nd, 1984

has as its basis, as its legal basis Mount Laurel II

and Mount Laurel II which resulted because the
Legislature failed to act, now provides the

mechanism for the Borough of South Plainfield as

well as the other municipalities to have decided for

the least cost housing units which would be their

present and prospective fair share. I think that if

I were to read all of the memoranda, it would take

a considerable length of time. I am sure most of it

will be covered with questions bath from the Members

of the Governing Body and members of the audience.
But, needless to say, the one statement or

comment of Judge Serpentelli in the heaing on

22

23

24

25

that such Legislation as the Fair Housing Act were
to be adopted what the most logical and natural

step for South Plainfield would be tonight.

The Court stated in that transcript on pages

-~wNovember;Zné;;lgsﬁreertatnky:preéiegeéfiﬁ;thelgvegﬁ4f’

it
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1 10 and 11 -=- that franscript, by the way, which has
2 been available to anyone in the Borough Clerk's
3 Office -- the Court stated that, ''Rezoning under
4] Mount Laurel IT doesn't prejudice the town's right 7
5 to appeal, seeing that the Legislature acts as it
6 f‘;hould act so the Courts don't have to."
7 In a nutshell, the current motion before Judge
8 Serpentelli is exactly that. Your Honor, the
9 Legislature has indeed acted. The original basis of
10 the Judgment of May 22nd, which is in essence the
11 basis of Mount Laurel II, is no longer valid. It
12 is now time for South Plainfield to get its fair
13 share housing deqided by the Council on Affordable
14 Housing.
15 So, my recommendation based upon the fact thaf
16 the motion is still pending and that the Court has
17 not deemed it convenient ov whatever to hear that
18 motion before tonight is that you do not adopt tonight
19 but that a motion to table the adoption is in order
20 pending the return date and determination by Judge
2F ;;;:;;;;;segpenfeilf;cf:wﬁetﬁ§r~WE”canforfﬁhgthe:“we“canﬁbt go|
22 to the ﬁousing Council, i
23l With that, any questions? 4
24 MS. LEVINE: Can I make a comment?
25 THE MAYOR:» First of all, Mr. Attorney, I want
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to know what the consequences would be if we do not

2 pass this within the timeZlimitation given to us by

3 Judge Serpentelli.

4| ~ MR. SANTORO: Certainly. I

) 5 THE MAYOR: What are all the possible con-

6 .?sequences that would happen to this town? |

7 MR. SANTORO: Well, for oné thing, I would

8 probably have to put two more phone lines in my office.

9 THE MAYOR: I think this is a little bit too

10 serious to make fun of it. I would like to know

11 what the possible consequences are.

12 MR. SANTORO: Yes. The possible consequences

13 are eloquently set forth in the transcript that I

14 referred to before. They include among other things

15 the appointment of a Master, the Master who would

16 then look at all of South Plainfield and essentially

17 tell the Court where and how least cost housing

18 should be put in. He could shut the town down or

19 I should say in this.in this instance continue to

20 have the town shut down, i.e., no building permits,
”)f“":'fff.zl” ~—~~ no-site-plamapprovals; no-subdivision approvals.—

224; He could under other language in Mount Laurel IT

23 ‘ which he also alluded to at the November 2nd héaring

24 decide South Plainfield is not zoned. It is un-

25 reguléted} You can follow the usﬁél éonsequences.
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single family lot, I suppose that if no appeal were
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possible that particular individual, that property

owner coaiéwgd and ask for aDBuiiding ﬁé}mit‘go

put a high rise, commercial officé:building on a
',flo,OOO square foot lot. -

Those are some of the mofe important and
salient warnings, if you will, choices that Judge
Serpentelli has in the event that the town never
adopts.

THE MAYOR: How about a financial consequence

MR. SANTORO: Mount Laurel II has never, not
even in dicta allowed for any civil penalties such
as what --

THE MAYOR: Has anyone to this date absolutel
refused to comply?

MR. SANTORO: Yes. Piscataway.

THE MAYOR: Piscataway has got‘complied?

MR. SANTORO: Piscataway originally did not

comply and then they came in with a Master and as

T P

-~

N

“*“;’W*“*wI*recalk~the¥1WEEtLC9;EEial;and;the%ggggiggigfmghag; —

trial, which concluded last Friday, reduced the ~
number of least cost houging units by approximately
one thousand.

THE MAYOR: Okay:f Who would the Master
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1 probably be?
2 MR. SANTORO: Could be Carla lLerner.. Cop}drk.h -
‘‘‘‘‘‘ 3 be Alan Mallick. o
] i " THE MAYOR: Who has been the person that's |
) 5 been most of the time involved with the case in
6 | V‘?South Plainfield? .
7 " MR SANTORO: Carla Lemmer..
8 THE MAYOR: What was her original determination
9 as to how many low and moderate income housing
10 South Plainfield needed?
11 MR. SANTORO: Some thirteen hundred or so
12 » as I recall,
13 THE MAYOR: I think it was 1,840 to be exact.
14 So, the Master, the Master Planner who might be
15 appointed who would probably be appointed has
16 already stated publicly because she has already
17 looked at South Plaiﬁfield at one point, she said that
18 we needed around 1,840 homes. What is the date thaﬁ
19 was given by Judge Serpentelli to act upon the
20 Zoning Ordinance?
y 21 . .. MR. SANTORO: July-30,; 1985 — —
: w22 ;v;ir — JfHé MAYOR: So if this Council does not, if
23 this Cduncil;ﬁahles the motibns thatmére before it, I;
24

Judge Serpentelli may as soon as this Friday appoint

a Master who could come in and rezone the entire town?
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1 MR. SANTORO? Subject --
2 B THE MAYOR: Who could possibly declare our -
3 town and in fact stated in the court case of May of
4 V 1984 that that was a‘aefiniterviégie aigéf;éti;;;W“u o
3 that the town of South Plainfield could be declared
6 fgnzoned, unrestricted,rand, therefore, anybody could
;‘ céﬁéﬁi;";;;wg;ild whatever they felt like in this
8 town.
9 Also, were not some of the other consequences
10 which he stated that if that be the case, he also
11 has the right to take away any and all authority
12 of the Planning Board and the Board of Adjustment?
13 Anybody coming in for a site approval would no -
14 longer have to go to them; would go to the Master
15 Planner and the courts, and if the court saw fit
16 and proper, they could issue the building permits,
17 not the Borough of South Plainfield?
18 MR. SANTORO: No, that's not correct.
19 THE MAYOR: That's not correct? That is not
20 stated in the May of 1984 transcript?
—2hjl— o=~ MR SANTORO: It msy have beerr stated somevhiers
22 || in that transcript, but Mount Laurell II doesn't
23 provide for the complete elimination of the authority L f
24 || and jurisdiction of Planning Boards and Boards of |
25 || Adjuétmént. : i
e ui;pr;af—A-; S O — S i
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THE MAYOR: So what you are saying, what the

Judge said was invalid?

10

11

12

13

14

15

16

17

18

19

MR. SANTORO: I am saying if the Judge intend

to take away the jurisdiction of the Planning Board

and Board of Adjustment, he was overstepping the

+ authority given him under Mount Laurel II.

THE MAYOR: Isn't he -- well, that's our
interpretation. All right,

Wasn't it not stated in Eric Neisser's letter
that he felt it appropriate and the Judge at this
time said that he wasn't going to discuss that, but
that it could be held for future discussions, and
that would be a $5,000 fine per day for every day th
Borough does not comply with this Ordinance after
the date registered?

MR. SANTORO: The Court could award any kind
of judgments in any kind of cases and in this
particulxr case if he were to award a $5,000 a day
fine, he would be overreaching because Mount Laurel

II doesn't talk in terms of civil penalties.

W

ed

24 |i

25

~— THE MAYOR: Okay. If the amendments were
passed tonight, would that in toto dissaive: ts of
any right to go to the Fair Share Housing Council?
MR. SANTORO: It would make the issue moot

because since we are a municipality curreﬁtly
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involved in pending litigation, such litigation beinj

UvY

of an exclusionary zoning nature, once adoption

10

11

12

13

14

15

16

17

18

19

20

21 =

22
23
24

25

“a contribution to a receiving municipality under a

takes place of a fair share housing ordinance, there

is no longer any need for the Court to decide whether

we should transfer to the Housing Council.

THE MAYOR: Okay. On page 10 of the

Legislation, line 32, '""The agreement shall be entered

into prior to the entry of a final judgment in

litigation. In cases in which a final judgment was

entered prior to the date this Act takes effect and in

which an appeal is pending, a munidipality may
request consideration of a regional contribution
agreement provided that it is entered into within

120 days after this Act takes effect. In a case

in which a final judgment has been entered, the court

shall consider whether or not the agreement constitutes

an expenditious means of providing part of the
fair share.”
That does not give us the right to go before

the Fair Housing Council and ask that we be

—»---de&eloped:relativ&to:the»_regional;plans_and_the:;_._,___;~

regional numbers?

MR. SANTORO: That section talks in terms of

regional plan whereby a receiptof the least cost
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housing units being completely built in the giving

or sending municipality, a portion in this instance

i
a

!
r
i

|
|
;
{

|

2
3 if 990 were the present prospective need for 1990, |
4 some figure would be attributed to those numbers - .. | -
 ) 5 and up to 50 percent of them could be contributed
6 to a recelving munidipality.
hf V Buﬁ'fhat séction’has nothing to do with the
8 section under which a motion is filed for requesting
9 a transfer.
10 THE MAYOR: 1In your motion beéfore the Judge,
11 section 5, you have stated in the motion that,
12 ""The Borough of South Plainfield shall adopt in
13 accordance with the provisions of the aforesaid
14 Fair Share Housing Act a Resolution of Participation
15 énd prepare and file a housing element and fair
16 share plan within the time prescribed."
17 MR. SANTORO: That's correct.
18 THE MAYOR: 1Is that not stating we, therefore
19 are in need of low and moderate income housing?
20 MR. SANTORO: No.
y 2 THE MAYOR: What does that do?
M 2 - MR, SANTORO: That says that we're a
23 municipality in an exclusionary zoming suit and we
24 are asking the Council on Affordable Housing to take
25 ‘& look at the criteria that they are going to
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establish and determine whether or not any least

cost housing can be built with the ten percent

set asides from the viewpoint of South Plainfield is

10

11

12

13

14

15

16

17

18

19

20

e

_ and says X is the numbexr of units of preseat and.

basiééii&wg>éiﬁéIEWfﬁﬁii?ufEEidéﬁfiéi'Ebmﬁuﬁit§,_'
it's infrastructure is completely overloaded to
~ date, there is very little area. Those are the
wBasmes':;bj’riQﬂiéfivtﬁ;Céuncil on Affordable Housing
would look and maybe decide -- I mean, anything is
possible. Maybe even decide that South Plainfield
should not provide any least cost housing units.

THE MAYOR: Okay. And item 63 you said that
"The Borough of South Plainfield may propose to
transfer up to 50 percent of its fair share."

Is that acknowledging that we have fair share
housing need?

MR. SANTORO: That is in the event -- let
us suppose that the Court decides, yes, you do have
the right to transfer. We go to the Council on
Affordable Housing. We forward to them the housing

element. The Council on Affordable Housing comes ba

prospective need.
At the same time as the Council on Affordable
Housing is considering what the numbers should be,

there will be municipalities contacting the Council




- FORM 2046

PENGAD CO.. BAYONNE. N.J. 01002

23

in terms of they would be willing to put in other

2 least cost housing units and be a receiving
57 municipality. Are there any municipali;ies inéérested?
4 We have preserved our right to then say,
5 okay, if the Council has decided that 900 be the
6 f<fotal number of units, we would, like to enter inﬁo
7 a regional participation and pay over to the receiving
8 municipality the cost of --
9 THE MAYOR: We pay somebody else to build
10 them in their community?
11 MR. SANTORO: That's correct.
12 THE MAYOR:  The Borough of South Plainfield
13 would pay somebody else?
14 MR. SANTORO: Yes. But that is not the
15 primary intent of the motion.
16 THE MAYOR: I am just saying that that was
17 stated in your motion.
18 MR. SANTORO: It is in there. I am asking for
19 it, yes.
20 THE MAYOR: Also in the two ordinances that
- 21 «-are:in;front:ofrus:thisﬁevening;:is;thereignyfh;ng"
22 included in the ordinance other than the senior
23 citizen complex where we are stating that we would
24 ask for a tax abatement and the land given to them?
25 Is there any other instance where we say that the
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Borough would be responsible for giving of land, for

114

?, paying of sewers, for improvipg in any other way
3 other than the density factor?
a| MR, SANTORO: No. The judgment of May 22nd
5 from which Ordinance 1009 and 1010 were developed
6 !‘”talks in terms-only of seed money with regard-to.the
7 Morris Avenue sité.r There is no reqﬁirement ﬁﬁéerﬂ M
8 that Judgment nor under these Ordinances for the
9 Governing Body to look to method whereby we would
10 contribute land to anyone else to build least cost
11 housing.
12 THE MAYOR: 1Is there such mandatory statement
13 set asides, abatements, et cetera, in the Legislativ
14 Act?
15 MR. SANTORO: I am not sure if I understand
16 the question.
17 THE MAYOR: Well --
18 MR. THIEL: The point of order is, Mayor --
19 THE MAYOR: Excuse me.
20 MR, THIEL: Well, can I ask a question?

2h o THE MAYOR:— Surely. -
22 MR. THIEL: What is it? Is our attorney on
23 trial here tonight? Are you asking questions -- wha
24 is going'on? You know, Mr. Mayor, you had this all
25 week andvnow you are going public and asking questioi
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You know what =-- who created this whole mess last

year?

MS. LEVINE: Excuse me.

10
1
12
13
14
15
16
17
18
19

20

THE MA§6ﬁ;MMﬁ;:” I am nai letting thi; geﬁw
any further. 1If we can't at a public meeting as
Arepresentatives of the people ask the Borough
Aéﬁo;;éy"d;éstions éﬁout éomethiﬁg wé are going to
vote on, what is the sense of having a person such
as the Borough Attorney?

Now, Frank, if you will continue.

MR. SANTORO: Surely.

THE MAYOR: On page 9 of the new Legislation,
certain areas which they say a town if the Fair
Share Housing Council decides that we do need low
and moderate income housing, some of the alternates
which they could demand of a municipality: a
plan for an infrastructure, expansion and rehabilita{
tion, if necessary; to assure the achievement of the

municipality's fair share of low and moderate

income housing..

v

23

24

25

MRS SANTOROF Correctr (-

THE MAYOR: Donation or use of municipal
owned land or land condemned by the municipality for
providing for purposes of providing low and moderate

income housing.
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MR. SANTORO:

1 That's correct.
2 THE MAYOR: Tax abatements for purposes of
: 3 providing low and moderate income housing.
4 "~ MR. SANTORO: That's correct. -
5 THE MAYOR: Down to 8, untilization of
6 >municipa11y generated funds towards the construction
7 7 of low and moderate income housing.

8 MR. SANTORO: That's correct.
9 THE MAYOR: So that this Council might, this
10 Council that is being the Fair Share Council mright
11 demand of the municipality of South Plainfield that
12 they pay for some of this low and moderate income
13 housing? -
14 MR. SANTORO: No. Mayor, if you look at the
15 beginning of section 11 which is on page 8, it
16 talks about in the adopting of its housing element,
17 the municipality may provide for its fair share of
18 low and moderate income housing, and ﬁhen it says,
19 "In preparing the housing element, the municipality
20 shall consider the following techniques."

e e —
22 MR. SANTORO: So items 1, 2, 3 and some of the
23 || others you h;ve just gone over through 8 are the
24 techniques that the municipality shall consider, not
25

that the Housing Council will mandate it.
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THE MAYOR: But that all.those alternatives

2 are there if they find:need for us to have, if they
v; determine us to have a need for 10;‘and moderate
4 " income housing and we come up and say, well, we -

) 5 can't decide how to do it.

6 " MR. SANTORO: Yes, except =--

7 THE MAYOR: Those provisions are there?

& MR. SANTORO: Except that each of those items

9 may be mutually exclusive. For example, in preparin

10 the housing element, item number 1 could be the only

11 one need be used by the Borough of South Plainfield.

12 Rezoning for densities necessary to assure economic

13 viability of any exclusionary development, either

14 through mandatory set asides -- in essence, the

15 housing element prepared by the Governing Body would

16 set up éome kind of set asides, but they don't have

17 to bé 10 percent low and ten percent moderate. They

18 could be something else.

19 Again, this is not mandated by the Housing

20 Council, but these are the guidelines if you will,
v 2L the criteria if you will that the municipality may | =
/ 22 ruse iﬁ deveiopinéAtﬂ;t hdusing element.” .

23 THE MAYOR: Okay. Does anyone else of the g

24 Council have any questions of the Borough Attorney?

25 MR. ACRIN: I have a statement if I could.
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THE MAYOR: Wait a minute. We haven't made

the motion yet. That was just simply questions for

the Borough Attormey.

10

11

12 |

13

14

15

16

17

18

19

20

]

1f no one else has questions for the Borough |

Attorney, what I would like to do is you have had
rfthe Ordinance. You have heard the Resolution. What
Ais the intention of the Council?

MR, GALLAGHER: So moved.

THE MAYOR: So moved by Councilman Gallagher.

MS. LEVINE: Second.

THE MAYOR: Seconded by Councilwoman Levine.

Now, any discussion? Councilman Acrin.

MR. ACRIN: Thank you, Mr. Mé?or.

I have a prepared statement here.

On May 22nd, 1984 a summary judgment was
entered by the court of Judge Eugene Serpentelli whi
mandated that the Borough adopt amendments to its
zoning ordinance that would provide for low and

moderate income housing. Where did the judgment

come from? The judgment was a direct result of last

2L
22

23

24

25

— - year's council majority that illegally autherized . |

the Borough Attorney to sign a stipulation agreeing
to build low income housing. |
At last weeks Executive Meeting, Mayor Englis

and Councilman Gallagher stated they did not want -

th
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to transfer this case to the Housing Council because

2 that would mean that we are agreeing in the concept
3 of low incomémhousing. o -
4 — - Well, Mr, Mayor, and Councilmanm Gallagher, - —
5 if you're that against low income housing, why did
6 you authorize fhe signing of the stipulation? Why
7 did you approach a local developer and sell the o
8 Pomponio Avenue tract of land to that developer when
9 knowing that Pomponio Avenue was designated for low
10 income housing? You didn't have to sell that land.
11 I hope tonight sometime that both of you will
12 respond to those questions.
13 As we know, the total number of low and
14 moderate units is 990 within the next five years.
15 Because of the builders' remedy, 4,500 total.units
16 || would have to be built which is a 67 percent increase
17 in the number of residences which will mostly: be
18 located on the south side of town. The impact is
19 devastating. New schools would have to be built.
20 New roads would have to be built. Municipal
21 services such as police, fire, rescue squad would )
22 alhostvpfoBably double; and this would all be funded
23 by a major tax increase to all the Borough residents} 7
24 Does all this have to be? Do the wishes of
25 some group called the Urban League have to contvl
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the destiny of us and our children? Can a court as

one of the branches of our government deny the

Borough access to another agency.of government even

— U S —— e - . [ - B . — T_
when the two other branches of government have

mandated such access? The answer to these questions
is a resounding no. .

”‘ﬁMany of &oﬁ here tonight have been directly
affected by the Judge's order whichlas virtually
shut down the town. Many of you until the order was
amended couldn't even get building permits to put
in pools, put on siding, put on roofs. Where did
the Judge get this power? He got it from the Mount
Laurel Decision of the New Jersey Supreme Court.
The entire constitutional basis for giving judges
the power t6 rezone, the power to shut down towns,
and the power to attempt to give the Urban League
everything and anything it wants because the
Legislature has failed to act. Well, that is not
the case anymore.

Our Legislature under the leadership of

Fair Share Housing Act. That means to me that at
least whatever Mount Laurel II was intended to

originally do must now be questioned in light of

the Fair Housing Act.

= Governo:;lhomas;Kean;has-aeeed;e;IE:has4adopted—themf~w =
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Our Attorney has advised us of the latter.

The Fair Housing Act signed into law on July 3rd of

10

11

12

13

14
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1985 will have the Council on Affordable Housiﬁé
consisting of nine citizens appointed to look into
what towns like South Plainfield's needs should be
and how they are going to come up with the plan.

Finally, they are giving us the ability to
do this on ourselves without a judge telling us we
have to do it.

Through our attorney we have asked the Court
as the new law says we can to transfer the matter
of low income housing to the Housing Council. This
unfortunately has not been decided upon yet. For
whatever reasons, the Court has refused the attorney
the right to argue. Hence, tonight is literally a
show down, since if we adopt Ordinance 1009 and 1010
even under protest, we will never have access to the
Fair Housing Act and our future and the future of
our children will be the disaster that I mentioned
before. =

I see na other alternative but to follow the

recommendations of our Borough Attorney and table -
the adoption of this Ordinance until the Court rules
on the request for the transfer.

Thank you, Mayor.
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1 THE MAYOR: "Anyone else?

2 MR. CONLON: Mayor.

3 THE MAYOR: Councilman Conlon.

R T MR. CONLON: For as long as I have been on

3 the Council, we have been fighting Mount Laurel,

6 ~ Mount Laurel 1I. We have been saying that the Judge
7 ~ doesn't have any right to come in here and tell us

8 how we should run our town. We spent a lot of money
9 on attorneys defending our right to run our town.

10 This man has come in. He has shut our town down.

11 He has acted as far as I'm concerned completely

12 illegally and unreasonable.

13 We had said that we were looking for

14 legislation that would protect home rule. We now

15 have that legislation after a fashion. It may not
16 be the best, but it is something that will take it
17 out of the courtroom, take it away from a judge who
18 can be dictated by the Urban League; whatever they
19 want they get. We have an opportunity to go into thd
20 Housing Council and ask that they look over South

21 Plainfield and come ugnw}th a decision. The qgggghﬂ

. 22 has nd&fseéﬁ”fit to hear us yetrorrgive us an

23 answer, so we are in limbo. We don't know whether
24 we are going to go in and be denied that right. If
25 we are denied the right, we have a right of appeal,
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and the right of abpeal, nothing will happen: with

these ordinances. Nothing can happen as far as

building is concerned until the appeal is exausted.

However, if we pass this Ordinance tonight,

that's the end. We have low cost housing. We have

. a potential 4,500 more units irr South Plainfield,

géxingﬁour school, taxing our police force, taxing
everything in town.

I think we have a right to take advantage of
the Legislature's wishes. I don't think that a
judge has a right to take it away from us because
then he is really getting out of line.

I feel tonight the only thing we can do is to
table this Ordinance. If we don't table it, I have
no choice but to vote against it. I voted against
Mount Laurel last year. Council President Thiel
and myself, and we voted against it again. It is
unjust. We are taking away our right to rule
ourselves.

Thank you, Mayor.

22

23 |

24

25

=== - THE MAYOR: Thank you. - Anyone else? —— - |

MR, THIEL: Yes.
MS. LEVINE: Yes.
THE MAYOR: Council President Thiel.

MR. THIEL: Thank you, Mr. Mayor. My fellow
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citizens: 1it's my third year that I am on the

l:==

2 Council and tonight I am telling you honestly from
3 the bottom of my heartiit is émver§ dif%iéﬁlt and ;WM
‘4| ~ very hard evening for me to sit here and have to
5 make a decision which I have to live with.
6 ‘ Mount Laurel II, the decision or the judgment
7 | which was handed down to the Borough of South
8 Plainfield is asking for the maximum of 4,500 units
9 in the Borough of South Plainfield. At the moment,
10 the Borough of South Plainfield has approximately
11 6,100 private homes. The population is around
12 20,000 plus. We have a policevforce of 53 men. We
13 have a fire department, volunteer fire department of
14 55 men. We have a volunteer rescue squad,
15 We say we cannot afford to build more homes
16 and more roads. There is no room for more roads.
17 The Borough of South Plainfield cannot under no
18 circumstances take up this kind of judgment or comply
19 with this kind of judgment that Judge Serpentelli
20 demands from us.

SIS - The Urban League is doing it. It is something - -
22 unbelievable. 7Believe‘me, I came to the United
23 States in '51 and I was used to hearing things that
24 you have to do, you cannot do what you want to do,
25'} and now we are told again you have to do this.
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My fellow citizens, I canlt go along with

2 this. I have to vote against it in the best interest

3 of the Borough. If Judge Serpentelli decides he

4 'WEhté'fduﬁﬁt in a Master in ché_ﬁéiEGthoEgéBGEh

3 Plainfield, maybe it is one way he will find ow

6 there is no such.1and that he is talking about to

7 put those units there. The land is not there. The

8 roads are not there. The schools are not there.

9 The police depa:tment is not there. It is not therel

10 I thank you, Mr. Mayor.

11 THE MAYOR: Anyone else?

12 MS. LEVINE: Yes, Mr. Mayor.

13 THE MAYOR: Councilwoman Levine.

14 MS. LEVINE: Thank you. Nobody up hem likes

15 Mount Laurel. We all hate it, but before I tell you

16 hbw I am going to vote tonight I want to just read

17 number two of the transcript that came back to us

18 from Judge Serpentelli, and.let me --'Should the

19 Council not take any one of the appropriate actions

20 by the date specified in paragraph 1 above,' which is
21 R A,tomorrow;wiuly_aoth&”;he—Cogrt~eai:gquese—oﬁwgbe—

22 plaintiffs will appoint a Master to submit forthwith

23> a propose& compliance plan for Souﬁh Plainfield for

24 the Court's immediate consideration.’

25

And what that means, ladies and gentlemen, is




- FORM 2046

FENGAD CO.. BAYONNE. N4 07002

36
if we don't vote this in tonight, he is coming in.

He is going to send more than likely Carla Lerner

221
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in and she has been here. It is not a case of maybe
>»”she"{§“ébiﬁé'£b come in here andrgﬁémiérgoiﬁé fawééeh

that we don't have roads or we don't have anything
‘ that Councilman Thiel was talking about. She has
been ﬁﬁ;ough this whole town. Sﬁe knbws exactly
what South Plainfield is all about. She was part
of the planning of coming up with the tracts of land
that were zoned and that we are talking about.

So, it is not that she doesn't know what

South Plainfield has and doesn't have in the area
of land. She will be back in here, and you can bet
that the Master Planner will be Carla Lerner or
anybody else he sends in here. They are going to
rezone this town, and not only that, they are going
to do and do some of the things you heard the
Borough Attorney talk about before, and it could be

anything.

I disagree with the Borough Attorney. I am

7not;an:expert:in;law%~buE>hé‘ean4eeme—in~and~fine»us
$5,000 a day if he wants to. He is not fooling
around with us. This has been going on for a long
time, and he has called us on the carpet and told us

you are either going to comply. Mount Laurel is law.
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It is not we are fighting Mount Laurel law. It's

has told us we are going to do what he has told us

"~ to do. We don't do it, nobody is going to be able
to build anything and we are going to have a whole

_ town rezoned, and as the Borough Attorney said, you
can see five story buildings in this town. You can
see trailers some place. There is a lot of ramifi-
cations if we don't go along with this.

So, I am going to vote to go along with these
Ordinances tonight.

And another comment that I want to make.
Councilman Acrin, I believe it was you and Councilman
Thiel, you both alluded to last year and who brought
this mess into South Plainfield. I am a little tired
of it, and I want it cleared up tonight also.

Number one, the Mayor has no vote. Okay.
Remember that, people. The Mayor has no vote, so
when something like this comes up, illegally authoriz

the Borough Attorney, he doesn't have a vote, so he

You are referring to a stipulation. Now, as
far as the stipulation goes, Mr. DeSabato, you sat
in on every meeting that we had with Mount Laurel.

You were there last year when the entire Council --

already the law. And he is now doing his job and he

- . @didn't have- anything, todo with thae - - |

ed
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there wasn't anybody on that Council that evening

- — - S

2 that voted against the Borough Attormey going in
34— with that numbé;: Am I‘;orreeéaor not? B
4| ~ MR. DE SABATO: Yes, you are.
) 5 MS. LEVINE: Thank you.
6 MR. THIEL: Point of order.
7 MS. LEVINE: The election is over. That was
8 last November and a lot of garbage went on about this
9 stipulation and a lot of lies, but it is about time
10 it is cleared up.
11 Nobody hadca;seCrgt meeting. Nobody. The
12 Mayor and the Borough Attorney of last year did not
13 go and illegally authorize or sign any stipulationms.
14 That was agreed to by every Member of the Council
15 last year and Councilman Thiel, you were on the
16 Council.
17 MR. THIEL: I never voted for it.
18 MS. LEVINE: You did. Excuse me.
19 Mr. DeSabato, did he or did he not?
20 MR. THIEL: Point of order.
g 21 4 MS. LEVINE: No, not a point of order. | = .
: 22 MR. THIEL: Yes. Please -- - |
23 MS. LEVINE: I asked this gentleman a question.
24 MR. THIEL: Mr. DeSabato is a Borough employee.
25 MS. LEVINE: He is the Borough Administrator.
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Mr. DeSabato, would you answer my question, please?

MR. THIEL: You may ask for the minutes.

The stipulation once again referred to - and

2
3 MS. LEVINE: No. I am asking the Borough
4 Administrator a question. Every time you get your
5 back against the wall, you start saying, oh, don't
6 "ranswer*thiS'and'don't'answer-that.
7 Mr. DeSabato, did he or did he not vote along
8 with that?
9 MR. DE SABATO: Addie, my recollection of the
10 meeting that we were discussing is that Mike, the
11 Mayor, went around the table and asked if everybody
12 was in agreement to what Patrick had suggested,
13 Patrick Diegnan, the Borough Attorney. My recollection
14 is everybody went around the table and said yes.
15 MS. LEVINE: Thank you.
16 MR. GALLAGHER: Mayor?
17 THE MAYOR: €ouncilman Gallagher.
18 MR. GALLAGHER: 1If I can just correct a few
19 misstatements that were made. I do not approach
20 developers and suggest to sell land. As Chairman
“2F of Economic Development, Councilman Acrin should—
22 know that developers approach Land Management and
23 the cases are brought before the Mayor and Council
24 and the land is sold at public auction. |
25
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I am in total agreement with Councilwoman Levine -

it was brought before the entire Council. We voted

for it unanimously. The former Borough Attorney,

‘Mr. Chernin, had filed an appeal, a number of appeal

and won a case under Mount Laurel II that would

x“require South Plainfield to construct 2,400 low

incomerhsmeéjw

As a result of the stipulation, we reduced
that to 990. The stipulation said simply we do not
zone for low and moderate income. We do not have it
We find this in violation. Fine. That's a fact.
We will go out with your Master. We will take a
look at the land that we think is available. That's
been done. The figure is 240 now and 660 in a six
year need. It's 990.

If the stipulation did nothing other than
reduce that amount by 50 percent, I think it did a
terrif job.

Judge Serpentelli has given us an Order. We

will comply by tomorrow or he will in effect close

South Plainfield- as he has done twice,. — E—

My disagreement with the Borough Attorney,

we will not have a Planning Board. We will not have

a Board of Adjustment. They will do néthing unless

the Master agrees. The Master will come in and selec

B s

t
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- lots, any size.

You have heard comments such as I recommend

we table this and wait for the Judge's ruling. The

"jﬁ&ééwhésimade'a rﬁiing. You will decide by tomorrow.
I have heard a comment, I suppose we could take a
one family lot and construct a high rise commercial
office building on 10,000 square feet. That is not
a supposition. That's a fact. Statements such as
50 percent of our need could be contributed_to another
community. It's got to be within your housing
region. The other municipality has got to agreé to
accept it, and South Plainfield has got to pay for
it.

Also, when you hear some of the techniques
that the Fair Housing Council can impose, the
statement is as such other techniques as may be
published by the Council, Fair Housing Council,
whatever they suggest to do.

The Judge most certainly will send in his

Planner as he has done already. The Planner has

- - finished her work.  She has recommended-1,800-units-
in South Plainfield. We have effectively reduced
that to 990 as I said.

There are no fees or fines per se in Mount

Laurel, but they certainly do exist inviolation of a
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give them the land, don't tax it, bring in the

42
Court Order, and is spelled out very clearly: $5,000
per day. ]
- The Urban League has petitioned for the
Borough to pay all their legal fees, possibly a
million dollars. I have no idea.

They can reinstitute builders' remedies,

sewers, streets, sidewalks, curbs and any off site
improvements. This can be done to you.

As far as two branches of Government mandatin%

access to the Fair Hausing Council, it has been
provided based on a perceived need, Yes, they did
act. In my opinion, they haven't done enough.

We have no assurance that we will get our

case transferred to the Fair Housing Council and we've

got to act by tomorrow.

This gentleman from the Urban League, this
letter from him says, "I have been informally
advised that several other municipalities may be

going this route.' Absolutely nothing concrete.

22

23

24

25

= Brglso heard the statement that tonight—-is a- |

show down. I think that's a pretty damn poor label
to put onrsomething so important as this. I have

people calling my home who I can't reveal. They

can't do construction work. Contractors have hundredL
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of thousands tied up. They can't sell a house. This

is a very small example of what can be done to this |
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Borough. - )

Voting for these two Ordinances to comply
under protest will lift all those restrictions
immediately, and as stated by the Judge - it is
in writing and everyone has it - no low or moderate
income homes will be constructed until all avenues
of appeal have been exausted. All. They in themselvyes
could take years to do.

To go to the Fair Housing Council as told to
us by our Borough‘Attorney on July 15th is an
adilssion, yes, we do need and want low income
housing. Please tell us where to put it and how
many. I don't know how in God's name we could do
that to the people of South Plainfield.

Thank you, Mayor.

THE MAYOR: Any other discussion?

MR.‘WOSKEY: Yes, Mayor.

THE MAYOR: Councilman Woskey.

MR. WOSKEY: Yes. There have been Members
on this Council, everybody talking of doom and gloom,
about a czar coming in here, rezoning the town, taking

away the zoning, allowing anybody to build anything

haphazardly. This is not going to happen. Towns
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have had Masters come in and have actually had theiy

numbers reduced. Cranford is one town in particulan
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and they are also at this time looking to appeal

‘the Mount Laurel II decision and go under the
Legislation Act.

Right now Judge Serpentelli has stated the
reason that he is acting is because the Legislature
has failed to act. Well, now, a law has been passed
in New Jersey which states that any town that has
not reached the final judgment or agreement will be
able to go to the Housing Council and look for what
they think either is their fair share or no share,
depending on what their actual conditions of the

town are.

‘We have talked in the past that the Legislatui

hasn't done anything. We said write your Legislature.

Well, now they have finally done something. I don't
see where the Court has the power any longer now
that there is a law in the State of New Jersey that

will allow a municipality to zone the way:it should

e

zone. _If it does not need-low income housing; this | —

Council will look at it and it will come uptwith
numbers that can be agreed upon if that is the case.

But for a court and for the Urban League to

mandate that a town zoned the way they:say it should
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be zoned instead of the people of the town to zone
it the way the residents want it, I think that's |

unconstitutional.

Also the fact that they can mandate you as

tax payers in this town put your money, actually

s glve your money to developers or put in roads. That
is dictating a town as to how they can spend or
utilize their money. That also is unconstitutional.
They cannot tell us how we can use our money.

I think a lot -- not a lot, but there are
several Members up here that are trying to paint a
gloomy picture when, in fact, we do have an option
now, and if we do not look and act on this optionw
and we act on these Ordinances as they ére tonight,
that option is no longer available to us.

And for that I would have to agree with the
Borough Attorney's advise and to table this until
such time as Judge Serpentelli looks at this motion

that was presented to him so that we can, in fact,

utilize the Legislator's law which is now in effect {

21

22

23

24

25

New Jersey.
MS. LEVINE: Mr. Mayor?
THE MAYOR: I want the opportunity --
MS. LEVINE: Just one comment?

THE MAYOR: I want the opportunity to speak.
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Everyone has had their opportunity to speak.

I would like to address some of the items stated
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tonight.

~ First and foremost, I hope this evening has
put to bed and I would hope that lack of experience
or knowledge will not continue certain actions and
statements made by Members of the Council relative
to the actions taken by the Council last year. Every
Member of this Council knew what the stipulation
was of the 1984 Council. Every Member was given a
copy and there was only one paragraph left out,
and that dealt with lots that were three acres or
more, and in the agreement which was finalized we
even come out better relative to the three acre lots
because instead of them all being rezoned for Mount
Laurel, it was decided that none of them would;
that you would have to go before our Board of
Adjustment and our Board of Adjustment would decide.

Mount Laurel II has been with us for over

eleven years. It has been with every last municipaljity

- . —= that has had a growing problem or been in the regiong.

that are considered growth problems in the State of
New Jersey.
We were originally demanded to put in 2,400

homes. Then Carla Lerner came through, Planner,
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Master decided we should need around 1,800 homes.

2 1,800 homes, if applied with the gloom and doom not
3N vvha£~is represented by tonight's Céuncil, but what

4 was represented last year for three or four months —
5 would have put into process the development and

6 rezoning for 9,000 homes in South Plainfield.

7 The Borough sat down with on many occasions

8 with the Urban League and had that number reduced

9 to 1,800.

10 Now, I want something very important to be

11 understood. We were not agreeing to a judgment. The
12 judgment had already come dwn. South Plainfield

13 was in violation of the constitutionality of not

14 having fair and moderate income housing. What we

15 were trying to do was lower the amount of homes

16 that the judgment would include. That did nét in

17 any way take away our right to appeal. That's

18 exactly why these provisions and ordinances are under
19 protest this evening, so we still have ﬁhe right to
20 appeal.

21 .1 agree wholeheartedly with Councilman Woskeyl, = __
22 I think thé éctioné takén by ﬁhefCourt are uncon=-

23 stitutional, but by going and agreeing to go to the
24 Fair Share Housing Council, the only difference is

25 instead of a judge telling us we need 990 homes, we
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will have a Fair Share Housing Council telling us

we need 990 homes. Our argument has been for the
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last eleven years that no one tells us what to do.
We should be allowed to develop ourselves, and that
will only be developed in a court case where we

declare that the motions of MouhtﬂLagpelkImand II ar

w

unconstitutional.

The premise for this legislation is that the

actions taken by the court were valid. By accepting|

that you go to the Fair Share Housing Council, you
accept the validity that every town needs and must
have fair share hbusing provisions in their zoning
ordinances. I think every last person up here
tonight has said that they consider those actions
unconstitutional. Well, why are you going to agree
to them? That's exactly what this Council is doing.
It's saying, okay, the Legislature has acted. Here
they have acted on something that the premise that we
consider invalid, and we are going to go along with

it? Why fight for eleven years in court? Now we

21

22

23

24

25

“are going to accept the premise, okay, then we

accept that we need fair share housing. We accept

that we need low and moderate income housing, and
instead of going before a judge, now we go before

a Council. What's the difference? There is none.
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Sure they are going to say this is nine

members instead of a judge. We are not -~ if that

judge comes in and says == the Council says yes, you

going to appeal it to a higher authority. Why don't
_ we appeal it now?

(Yelling from the audience.)

THE MAYOR: Excuse me, ladies and gentlemen.

MS. LEVINE: That's okay. I didn't vote for
it.

THE MAYOR: Okay. The actions that are going
to be taken tonight by this Council may have drastic
lasting effects on this town. I am not talking doom
and gloom. I am talking about written statements.
We have seen in the last three weeks what the Judge
can do. He's closed down development. He closed
down all permits for a while. He could very easily
on Thursday go right back and close down all permits
all of them, no matter what they are. He could
bring in Carla Lerner and to set us straight, she

. could-bring back the 1,800 homes that she originally|
designed for us. She could also demand that any

site approvals go to her, not to the Planning Board,

not appreciate all of the items of Mount Laurel II,

do need 900, then what are you going to do? You are|

for approval. This Judge has stated publicly he doep
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but he is acting according to the laws of the State

If this Council tonight decides to table, and

a Master Planner comes in, he or she can rezone every

2 of New Jersey.
3 There is a Councilman tonight who made
4| “refererice to the fact that he does not particularly
! 5 care for the way that the Courts are treating us.
6 ~ None of us do. That doesn't give us the right to
7 break the law. This government was founded upon the
8 premise that if there -- if someone has infringed
9 upon your priviledges, you can go to a higher court
10 and seek remedies, and that's exactly what we are
11 trying to do.
12
13
14 last parcel of land in this Borough. This is fact.
15 I am not talking about doom and gloom. We've had
16 over a year and a half with negotiations with these
17 people. The Judge told us three weeks ago, okay, he
18 has had it. Do something. And he gave us a time
19 limitation. If we decide we are not going to do it,
20 our right to control our town is totally taken away
D from us. And it was stated where possibly could
S 22
23
24 the courts the exclusive right to determine if a
25

the courts continue to control us with this legislatjion

passed. Well, on page 16 of this legislation it gives

municipality has been in litigation for over 60 days)
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the Court decides whether or not we can go to the

Council. The Legislation gave the courts that
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authdrity.
 Stop fooling and smoke screening the people

of this town. Of course the Legislation gave the

rights to the Court to decide that. Now, if the

Court decides we can't go to it, we have every

legal right, therefore, to try to appeal the Court's
decision because there is an out in this, an
injustice performed upon the municipality,.

But the injustice performed upon the munici-
pality I don't think is this Legislation. The
injustice performed upon this municipality is Mount
Laurel I and Mount Laurel II, and,:and if we don't
file an appeal on the Judgment that was mandated to
us, then we're not doing what we have been fighting
for for the last eleven months (sic).

I would simply urge each and every Member of
this Council, if they havé decided they want to tabl

this to go before the new Council, that they ask

~ themselves two questions: 1, how is the Fair Share |-

Housing Council in any way different from a judge?
They are both going to demand certain things of us.

If they don't like what we come up with, they will

demand we have something else. The Judge has done
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the same thing. The problem is the time table.

Under the rules of this Legislation, I sincerely
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believe that if we pass these Ordinances tonight we

~ still have every right to go before the Fair Share

Housing Council because it states specifically if a

~ judgment : is there, you have 60 days to go to the

Vcourfé.<vkllyfiéht. if the éourtg don't give -~ to
go to a judge. If the judge doesn't give you what
you want, you can appeal it.

If we do not pass these zoning ordinances, wh
is going to suffer? The town is going to suffer.
We're going to lose our right to govern ourselves,
and any person here on this Council that cannot state
unequivocally tonight that the Judge does not have
the authority to do that, please state it in front
of all these people in the audience. I don't want
people in the audience leaving this courtroom
believing that, okay, we tabled it. We are going to
go to the Fair Share Housing Council and nathing

can be done to us, because that's not true.
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- - - Lastly, this has been inferred by a Member - -

of this Council that on a number of occasions this
Mayor sought out someone to buy land, to build low
income housing. As a politician and as a political

figure you accept people being able to say whatever

U
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they want to say about you. That's part of the game|

I want to state publicly for the last time, no one

on this Council -- excuse me. Especially the Mayor,

- _ - low and moderate income families from living here.

has never sought out anyone to buy any piece of
prOpertf, to conform with Mount Laurel II, and all I
_ think that is is someone trying to sensationalize
yellow journalism headlines instead of talking about
the issues that are real, the issues that are written,
the issues thatwill affect every last person in
this town come tomorrow moriiing.
Let's start talking about, all right, Thursday.
What does our Building

Here comes a Master Planner.

Inspector do? 1Is he allowed to issue permits? No.

Are we allowed to build single family homes so that
No.

people can move into them? Might the Judge take

away the permits that he has given us as far as
Yes.

alterations to homes? Might the Judge accept

i J

Eric Neisser's statements that he wants $5,000 a day
And what is the $5,000 a day for? Because Mr. Neisser

is saying it is because of our zoning we are precluding

They, therefore, have to live somewhere else. They,
therefore, should receive damages for them living
I am not

somewhere else. He wants $5,000 a day.

saying he getsit, but the Judge can give it to him
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until we rezone,

Can the Judge make us pay for the legal fees

of the Urban League? Yes. I know and you know what

the cost of this has been to the Borough of South

Plainfield. 1It's in the hundreds of thousands of

to pay to the Urban League.

Tabling this tonight and saying we're going tq
the Fair Share Housing Council in no way stops the
Judge from doing what he can do. 1If this was last
year at this time I would advise this Council to tde
the bet. Let's try to postpone. Let's work this
as long as we can. That game is over with. This
Legislation doesn't help us. This Legislation only
accepts the fact that what the Supreme Court declared
that zoning ordinances that don't allow for fair
share. housing are unconstitutional is valid and works
from that premise. Not one Member of the Council
has stated that yet tonight.

The time has come to stop playing,-to stop

this Borough. We are not building any homes. This
is being ~- the amendments under protest are going
to be appealed by:this Council to higher authorities.

While that is being done, not one single home will be

dollars. Double it because that's what we would have

y

— - — b

t __postponing, and to do what is in the best interest ofi. _ _
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built in this town.for low and moderate. Those are

not my words. Those are the words down by Judge
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Serpentelli in the transcript. We were the first

community to get that committment out of him. That

was all part of the stipulation that people feel was

,?illegal or not accepted by all the Council Members.

Any other comments?

MR. WOSKEY: Mr, Mayor?

THE MAYOR: Yes, Councilman Woskey.

MR. WOSKEY: Yes. You have stated that our
original need for low and moderate income was 2,400
units which was reduced back to 1,800, and it is
stayed at 1,800 it would mean with the ten percent
set asides a total of 9,000 additional units that
would be required in South Plainfiéld. Well, for
all I care he could make that 20,000 because we are
going to have a hard enough time to put the 4,500
units on the vacant land that is in town right now.
To increase these numbers, the reéson why they

decreased it was because, in fact, they knew that

- this amount of units could not be built in South |

Plainfield. South Plainfield is just not big enough
to handle nor do they have the vacant land available

for that number of urits.

The only way that those units could be built
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set asides came about. The worse we will ever do is

“the.Master, most likely if anything he would go with
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is with the ten percent set asides because no
builder will build it unless he is going to make a

profit, and in that case that's why the ten percent

what we have right now. If the Judge came in with
these tﬁd Ofdihance; aldng with the zoning that is
set up right there now.

This town will not accept because of the
geography additional units in this town. I think
these numbers are just being put put to scare the
people of the town when, in fact, it is not possible;

Thank you, Mayor.

- THE MAYOR: Councilman Woskey, just for a poir
of information, this town can accept a lot more than
the units that were called for. Don't kid yourself.
We went around, Bill went around with one of the
Planners, right, Mr. Administrator? .

MR. DE SABATO: Yes.

THE MAYOR: And so did our Planner and large

. portions of certain areas like:-omn the south side or—{-

on the north side near the lake, et cetera, we told
them there were no sewers there; you can't build
there. All right. We told them no, you can't build

on New Brunswick Avenue. That is all a waterway.

3
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‘come back-and rezone-the entire town and at that—

37

Don't kid yourself. This town can with high density

such as Gary Park and say okay, I now zone this so

they can be built. There are homes there. They can
be torn down. People can decide to tear them down
and build 12, 15 units on an acre of land. This is
not just for existing vacant land. We are talking
about someone coming in and rezoning all of South
Plainfield. They cad turn around and rezone one of
the vacant factories and say, okay, let's make that
an apartment complex, and put four, 500 people in it
They can do a lot more than what we were able to get
them down to at 900, 200 immediate and 990 total.
Believe me, Michael. 1If you were there and saw all
the parcels that the Planner came up with, and we
said, oh, this couldn't be done because there is no
sewers there, this can't be done because it is wet,
this can't be done because there is no roads there.

All right. We snowed them down to 900. They can

point we don't have the option of snowing them anymox
We don't have the option of sitting down and talking
with them. There will be a Master and a mandate.

MR. CONLON: Mayor, a question.

fe.
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THE MAYOR: Yes, Councilman Conlon.

MR. CONLON: You alluded to approving this
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under protest and with an appeal nothing would
happen: Where is the appeal?

THE MAYOR: I would direct that we immediately
appeal not only this Judgment to the Federal Couft
System on the premise that we do not feel that the
legislation that was passed is constitutional because
it's based upon Mount Laurel II Judgment. It's
based upon the concept that they have the right to
tell a town it needs a fair share low and moderate
income zoning ameﬁdments, and I say and we have all
said that we don't need it.

So, we don't -- just because this legislation
was passed doesn't mean that we can't challenge it
also,.

MR. CONLON: Wasn't it one of our reasons to
go to the Federal Court the separation of powers;
that we said that the Court couldn't tell us what to

do? Now we do have the legislation.

wiome. . THE MAYOR:——But- the legislation is based upon| -

the bremise that what the Supreme Court did was valid
and constitutional and we are saying that that is
invalid, and that would be another alternative for us

to go to the Supreme Court. That just opens up
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another avenue for us to fight this.,

MR. CONLON: Well, I have to disagree with
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‘WCourt, Qhat H;;péﬁéd étwﬁoibdélf' The Mayors"Ta;k“

e MR, CONLON: Your views - = —

you. As far as avenues of appeal in the Federal

Force? Nothing happened there, right?

THE MAYOR: They went to-one court. They are
not stopped.

MR. CONLON: Well, they are pretty dead in the
water right now I think,.

THE MAYOR: They are pretty dead in the water

because there has been no one willing to challenge it.

MR. CONLON: Nothing has been happening as
far as the appeals are concerned. Appealed it to
the Supreme Court. It said no.

THE MAYOR: Exactly.

MR. CONLON: The Federal Courts, we have
separation of powers. We don't have that separation

of powers anymore. The Legislature has acted.

THE MAYOR: And acted in our view in an illeg§1

and unconstitutional fashion.

THE MAYOR: Well, the premise, therefore,
ebuncilman Conlon, is you believe that every last
municipality should be dictated to by the Legislature

and said that you must have a fair share housing plap
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in your zoning ordinance.

MR. CONLON: No, I don't.

THE MAYOR: That is exactly what this says.

- That is exactly what, if I am not incorrect, is in

a resolution in the motion.

MR. CONLON: The Legislature is saying that

tﬁey will give'us an opportunity to go to them and

they will decide if there is a need in a municipalit;

for fair share housing.

THE MAYOR: The motion says that the motion
that was supplied by our attorney to the Court dated
July 18, article 5, ""The Borough of South Plainfield
shall adopt in accordance with provisions of the
aforesaid Fair Housing Act a Resolution of partici-
pation and prepare and file a housing element and
fair share plan within the time prescribed."

This motion, therefore, states that we agree
that the concept that the Legislature has the right
and this Bill has the right to tell us we must have

a fair share housing plan is constitutional, and we

re accepting it.
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MR. CONLON: We have argued that we wanted
to be able to dictate our own terms, and this is jus
what the Housing Council is allowing us to do. If

we go into the Housing Council and say we only need
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100 units, they look at it, approve or disapprowe

it. That may be --
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THE MAYOR: And what happened? S

MR. CONLON: At least you have a‘choice,rand
thisris what we have been arguing about right along.

THE MAYOR: And Councilman Conlon, what
happens in the next month if the Judge brings in a
Master and rezones this town and does not allow any
building except for that which is in accordance with
Mount Laurel II?

MR. CONLON: The Judge has said that the
Legislature should act. Now they have acted, and
now I believe that he will --

THE MAYOR: He has --

MR.CONLON: =-- allow us to =-=-

THE MAYOR: I am sorry. He has already stated
in:the paper. He is not going to look at this until
the end of August. Why? He wants to see what we
are going to do. Let's stop this. That letter by
Neisser and that letter by the Judge is telling us,

anymore. If you don't act on this, you will suffer

. the consequences. -He could very easlly said last- ——

Tuesday, okay, come on in. I am going to listen

to this and decide whether or not to let you go to

153
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the Fair Share Housing Council. He didn't. He told

us I am going to wait until -- let's not make it a

short notice. We are going to make it a longer

- notice. I want time to look at this. The time to

look at it is to see what this Council is going to

_’do. .

MR. CONLON: Well, fégardless, Mayor; if we
pass this Qrdinance tonight, we have a Zoning
Ordinance. There is no appeal. There has been no
appeal prepared. We act tonight, it is acted.
That's it. It is all over with. No Housing Council
no nothing.

THE MAYOR: This is not open to the public.

I ask =--

A VOICE: Break tradition, please.

THE MAYOR: No, no. I asked if there was any
comment from the public and there was none.

A VOICE: We didn't know what you all were
thinking.

THE MAYOR: No, no.

A VOICE: We. would like an opportunity to
speak..
THE MAYOR: There is no comment from the

public.

Anyone else?

e e e o = s o <
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MR. CONLON: That is all, Mayor.

THE MAYOR: I have a Resolution on the floor.

Motion on the floor to adopt the Resolution. I

think if there is a need, there is another motion.

MR. THIEL: T have a motion to table Ordinanc
1009 until we hear --

- MR. CONLON: And 1010.

MR. THIEL: -- any response from Serpentelli
on our request to transfer our action to the Council
of Affordable Housing.

THE MAYOR: I have a motion. 1Is there a
second?

MR. ACRIN: Second. 7 -

MR. CONLON: Second.

THE MAYOR: Seconded by Councilman Acrin.

Any discussion?

Before I call for the roll, I will state
here publicly, I am not in accordance with what this
Council is doing tonight. I will not accept

responsibility if a Master comes in and rezones this

22
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town. And I will state the same to the Judge.
All right. Bill, the roll.
MR. DE SABATO: On the motion to tabhle. Mr.

Acrin?

MR. ACRIN: Yes.
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MR. DE SABATO: Mr. Conlon?

MR. CONLON: Yes.
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MR. DE SABATO: Mr. Gallagher?

MR. GALLAGHER: No.

MR. DE SABATO: Mrs. Levine?

MRS. LEVINE: No.

MR. DE SABATO: Mr. Thiel?

MR. THIEL: Yes.

MR. DE SABATO: Mr. Woskey?

MR. WOSKEY: Yes.

THE MAYOR: Bill, can I have a Resolution

for Ordinance 10107

MR. DE SABATO: ''Be it resolved, the Mayo

r

and Council of the Borough of South Plainfield, New

Jersey, that an Ordinance 1010 entitled Affordab

Housing Ordinance of the Borough of South Plainfield

be finally adopted and advertised according to law."

le

THE MAYOR: Someone please make a collateral

motion to that?

MR. DE SABATO: A public hearing, Mayor.

o= oo THE MAYOR:—_I-am sorry. -This is an-ordinance

that is up for final reading and at this time I will

open it up to the public.

Anyone who wishes to discuss this ordinance

which deals with affordable housing may do so now.
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A VOICE: Mayor?

THE MAYOR: Yes, sir. Please again St?t?wﬂ,ru

your name and your address.
”'A<VOICE: 7Joseph Murr;;. I am an attorney

from Westfield representing Mr. Don DiGiandominico

.“who is a builder in town. I have also for the last

six or seven years been involved as the attorngy
representing developers in Mount Laurel litigationm,
specifically Warren Township and other communities
in this area.

I would like to ask the Attorney if Barbara
Williams indicated to him whether the restraints
that are now against this community would have been
voluntarily lifted between tonight and the date of
the return of your motion for transfer. Was there
any such discussion with Barbara Williams?

MR. SANTORO: The discussion with Barbara

Williams concerned what she hoped to be the adoption

process this evening. In that discussion she said

that tomorrow her and I could get on a conference

call-to Judge Serpentelli and get the restraints — |

removed as to non-Mount Laurel land.
MR. MURRAY: Assuming that you are tabling --
MR. SANTORO: Assuming that the Ordinance

1010 and 1009 were adopted this evening.







