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'érajBonorable Stephen W’ Townsend ‘
.- Clerk of the Supreme Court of New Jersey
.. - Hughes Justxce Complex-' 25
-~ CN=970 - - “ '
Q}qTrenton, New Jersey 08625

o Re:WAUrban Leagee of New Brunswlck V. Carteret (Monroe)
~ v . and Lori Associates and HABD Associates, pla1nt1ffs~j
respondents v. Monroe Township, defendant-appellant
/(consolldated cases), Docket No.,A-lZ? (#24 785)-; '

"*7iibear Mr; Townsendzj‘,fxryv'

e - Enclosed - for flllng “are the orlglnal and elght copies
~.of the letter-brief submitted on behalf of Lori Associates
.~ 'and HABD Associates in the above-captioned case. In accordance
. “with instructions in your letter of November 15, 1985,.enclosed'=

. .are nine coples of the trlal brlef submltted in this case. -

S Also» enclosed are extra coples of our 1etter ‘brief and Gy
affof ‘our trial brief. Klndly stamp the extra copies "filed"
-+ and return them to this offlce 1n the enclosed, self-addressedY -
':~”stamped envelope. : S . 5
i By copy of this letter ‘we are- serv1ng ‘a copy of our ST
: letter-brlef upon all adversaries within our particular appeal
" -“and copies of our letter-brief and trlal brlef upon the Attorney
e vGeneral and the Publlc Advocate. S . —

Respectfully,; 3

Enclosures T

~cc: Eric Nelsser, Esq
~ John Payne, Esq.
Mario Apuzzo, Esq.
Carl S. Bisgaier, Esqg.
Willaim C. Moran Jr., Esq.
. Stephen Eisdorfer, Esq.
- Deborah T. Poritz, Esq.
- Stewart M. Hutt, Esqg.
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December 3,-1985;»

'yﬁaonorable Chief Justlce and Justlces o
. of the Supreme Court of New Jersey ’
_ Hughes Justzce Complex l[g,,___.

’Re:ifUrban League of New Brunsw1ck V. Carteret (Monroe)

. and Lori Associates and HABD Associates, plalntlffs—
respondents v. Monroe Township, defendant-appellant
‘{consolidated cases), Docket No. A-127 (#24,785},

on appeal to the Supreme Court from an order of the,»
- Superior Court of New Jersey, Chancery Division -
. {Middlesex/Ocean) (Mount Laurel), Docket No. 8 E
- . .C~4122-73, entered by Honorable Eugene D. Serpentelll, '
'&gon October 11, 1985, l

L BHARON ADAMS aosszuevza

Thls letter—brlef is submltted on behalf of Lorl Assoclates?rfi"

‘ﬂtfand HABD A55001ates '("Lorl» and HABD"),_ landowner~pla1nt1ffs;”

%gseeklng Mount Laurel rellef agalnst Monroe TOWnShlp ("Monroe ).o,;_

“e'The brlef responds to Monroe s appeal from Judge Serpentelll su

",Lvorder denylng transfer of thls eleven year old case to the

newly establlshed Counc1l on Affordable Hou51ng pursuant to,
L. 1985, 222, §16.V’ The order,’ entered October 11, 1985, -

S is reproduced at pages 66 -67 of Monroe s appendlx to ltS motlon



r'serpentelh s transcrz.bed oral opmz.on, rendered OCtobex 2':.‘:,
985 (Da 24*65) ST T Ly 8

The thrust of tha.s br:t.ef 15 t‘hat &udge Serpentelll s dem.al

of transfer here. is. emz.nently correct (B, infra). As he sa:.d

;(na 553 24 to 56 l).‘f "E:E manz.fest a.njustice is to be found :.n

ii‘any transfer motlons before th:.s Court, 1t must 1nc1ude all'-,_f

c }"'yflve here today !‘: We also deel bnefly w:.th the issues posed:,,.f,j-
by th-;s B Court "‘{Mr. Townsend's letter to counsel of November*:if

15, '1985), . though some are not pertlnent to cur cllents cause':’i,':._,;,,

"*‘i%,(«(c‘:. mfra). It is appropnate to begm m»th Pr°°ed“ra1 and"

e i factual references (A, :mfr_a_)

Thls exclusxonary zomng lltlgatmn}j :commenced ‘in- 1974,‘}‘1‘

. an,ci "-has already been tr:.ed thce ’ a:’i}uéz.cated on appeal 1n,
the;‘ Appellate Dnn.s:.on and ln thls Court, and is. here agalnfj-?f‘

“ for ftdetermz.natlcn of whether Monroe should be permltted tovfﬁ o

' ’start agaln from scratch befcre a new adm:uu.stratlve agency.‘v‘.f{g

L In Mount Laurel 11, thls Court summanzed the procedural h:.story’ RERSES

S 'and facts of th:.s case, 92 N J. at 339 350, observed that plain—f»;

' CLAPP & EISENBERG
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fif“fPage Hhree PRI
’“ﬁ;Deoemher 3, l&ﬁﬁ e A

:”ixftlff urban Leagae ta& "proved a patterﬁtof excluslonary zoning :5

*;that was. clear,ﬁ 92 N J.;at 339, and stated~-_f,l’ii“

"'As far ‘as the munlcn.pahtles [including
"~ 'Monroe] are -<concerned, the lesson of all
. of this litigation is that the Mount Laurel _
S obligation is a matter: between them and £
";Jthelr con501ence.y*‘ e : B e

. "1f, after elght years [now .eleven],
k$;the 3udxc1ary is powerless to do anythlng‘%i e
. to ~encourage lower income hou51ng in this .
. protracted lltlgatlon because of  the rules

. should - be changed or enforcement of the  } :5;-,,
"7°bllgat10n abandoned " 92 N. 3. at 341.~;],v

-~ On remand.,,several landowner 'and developer ent1t1es,§

“ . we have devised, then either those rules

’;1nclud1ng Lorl and HABD, jolned the Monroe lltlgatlon. ‘A trxali?‘”"

,sand Judgment in 1984 establlshed Monroe s falr share at 774 ,_;”f

low and moderate income unlts." A master was app01nted, proceed-'

“flngs toward compllance began, and Monroe demonstrated 1ts supreme;"""“¢

555§contempt for Mount Laurel and our jud1c1a1 system (see Da 48 50).43‘“7"¥

 QgL1ttle 1s now left to be donef- "a relatlvely short compllancefj7

:‘hearlng followed by zonlng rev151ons Wthh. Judge. Serpentellll' ;{i;

',[ant1c1pates "could be accompllshed 1n three- to four months |

 (pa 50: 16- 24).‘ -

It lS in" thls context that Monroe seeks a transfer of .

f'xts Case to the Counc11 on Affordable Hou51ng and argues withoute""'l

Ieven a blush that no "manlfest lnjustlce" w1ll result..‘ei"ﬁ”

C LAPP & EISENBERG

A FROFEsSIONAL CQﬂPORA‘"ON



It 1s perfectly plaln that the Leglslature dld not 1ntend:3;jﬁ5

:lﬁi;to transfer all Mount Laurel lltlgation te the new council;;4j5fi

"'»{;fon Affordable Housxng, ‘but only those cases whlch the judlclaryjﬁh‘”w

fdetermlned could be transferred wzthcut “manlfest 1njustice'

'*;3ftc any party to the lltzgatlon. .uL, 1985, 222, Siﬁgff%sj;ﬂfﬁg

"°f;the mlnorlty on the Assembly Commlttee complalned.vt.jiﬁl-;‘aﬁ«:»-A:

l}"ThlSI blll " does ‘not prevent “the courts7e‘

Pending Mount Laurel cases. may continue
. 'to be litigated...." = Assembly Municigal i
- Government Committee ~Statement to Senate =
" Bill No. 2046, 2334 (Senate Committeef;’
nsubstltute), Mlnorlty Statement..»»‘- ' '

from continuing in their current dlrectlon.*~’”“* PR

But the test for dastlngu1sh1ng those cases whlch should»f”~“f

:ibe transferred from those whlch should not L _the ‘“manlfest‘,ij

"’ffﬂlnjustlce“‘standard —— 1s no real test at all. vThe\term;itselffwa“V
:‘;~- the denotation of whlch is "obvious wrong , Americanfﬁeri¥:§1°fg#

Z‘tage chtlonargréﬁz,v763 (2d College ed.¢1982)v-- ls as pelluc1d‘;f75";

5ff;7’:ffand prEclse as "due process of law.‘ There 1s nelther statutory”ﬁ'”

ia}wthe leglslatlve hlstory does not help.,‘ﬁf"

"ﬂjldeflnltlon nor artlculatlon of factors- to be evaluated,f and

To Judge Serpentelll, manlfest lnjustlce“ is,"factespeci-\ﬁ"jv

i flc....to paraphrase Justlce Stewart, you should be able to“ff%j;

CLAPP & E ISENBERG
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ecember 3, 1*935

/ ’f??‘fj':”fknew it when you ssee. ‘i LB {»Ba 32 3,- 3.4».,'" ’Bc Judge Sklllman,j_; ol

o '-f";_f_the term -_"'does not have e s:.ngle, . censtant meanlng. Rather, e

‘ .,'.ffflts mean:.ng varles WILth the context J.n whlch 1t 1s used."v »Morrls ‘

ii'-iajffbv'lACounty Fa:.r Hous:.ng COunCll v. Boo'zton TOWnShlE.‘ Docket No. g
f.-:'{.f;v_iL—6001—78 P.W., Oplnn.cn rendered October 28, 5 1985 B ("Morrz.s s
'*}_’?}“Countzi oplnlon"i at 45 14~ 1.6.»_. Fcr completeness sake, J\idqe}Zt_‘,:'.;}'"'"’
. ;v_;.Serpentell:L llsts all the factors suggested by counsel (Da‘\"
54 10 to 55 15), though he is "not sere that I share the fact e

) 551-‘that they have any relevance,. at least w:r.th respect to these

"»flt'}fcases“.&na : 54:14-16‘) Judge Sklllrran refers to the use of
7‘.,".menifes.tf""injustice" or : srmllar phrases 1n var:.ous:areas of

o »p._;edjectxve ; law (Morr:.s Counti ‘op:.m.on 44 16 to 47 13).

- approprlately settllng on the exhaustlon doctrlne and R. 4 69-—5.,- ’
U But the phrase in that Rule v_,-‘- "where lt is manlfest that the L
1nterest of justlce requ:.res : otherw:.se" L wh:.le explalned"_;? T

','_.to some extent, ‘€. g., Roadway Express,' Inc. v.l »Klngsl'ey, 37

N J. 136, 141 11962), 1s almost as subgectlve w:.th 1ts Judic:s.al.'_:j:; i
explanatlon as Sectlcn 16 of the Falr Houmng Act is w1thout\;f g

*"**,-.,’;'kexplanation.,, R S e
| ‘I'he bottom line is that the Leg:.slature passed the buck,
4'vAconferr1ng broad dlscretion on the 3ud1c1ary to ascerta:l.n when»:f'i

a transfer to the Counc1l on . Affordable Hous:.ng would be ob-‘, :

) V1ously wrong to a 11tlgant. Nevertheless,. thereu;appearsk te_ .

. CLAPP & EISENBERG
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¢ ,,al acceptance of one test 'of "m’anlfest _ju‘s*:-“

":':t:.ce . to wit. f‘the relatz.ve delay and expense"' ar:.sz.ng from""

L 57.17 . As Judge Serpentelh. put it- 2

- "Delay . equates to | postpom.ng the day" g
— and houslng is bullt._" (Da 57 12 14). - »
And Monroe :Ltself, 1n 1ts trz.al bnef (at the eleventh page){

v”"”;{‘?concurred~ S T A N . EEPC R PR ) L
‘ I "This | -.‘Horio;::abie Courty. >should ‘focus - on
what will allow for the quickest and best

planned construction of low ‘and moderatei
' 1ncome hous:.ng in the Townshlp. " i

‘_After eleven years of 11tz.gat10n,” the matter is on the eve ‘f‘

© of final _-,udgment (Da 50 11- 24). In the trial court. threef‘-j_,

l.ali tra:nsfer. 5  See Roadway Express, Incv. Kingsley. . _s__z_:_x_g_:;_g_.
_::;3‘7 23 J. at 141, quoted by Judge Sk;llman in Morr:,s cOunty opmionf:'j
a»t 46 27_- ;_ Thls standard was applled by Judge Skillman, .-.9-' "
Id at 51: 4 13, ~and by Jndge Serpentell;., ____g_ Da 56 25 to

_that the realistic opportunity is ~atforded SRt

Applylng thls standard to the Monroe case is rather smple. S

‘.""“'»bl"r_to four months is necessary to :Es.m.sh the Job (Da 50 22-—24)-"“5 -

'A-~ transfer to the Council would cause a delay of about twof”

years 1n the oplnions of both Judge Serpentell:. (Da 57 10 11). :

- and Judge Sk:.llman (Morrls County opinlon at 17: 7 9). As Judge

F’Serpentelll held, characterlzlng the ‘ ‘Monroe transfer mot:.on ER

- and those of four other ' munlcz.palitles as .“l'at', ;".th_e‘_v: “one i

' CLAPP & EISENBERG
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‘Page ‘Beven .
;December 3, 1935

,extreme cf the transfer spectrumu.;;,;eﬁ_

e f~”If manlfest injustlce 15 to be found lng
. any transfer motions before . this . Court,
. . it must include all. five here today....The.

. mere rec1tatlan of the procedural history.
. - of - these - .cases = compels . that
3,(conclu510n....They have been in the system

©.. a long time, partlcularly, of course, the .

 four Urban League cases {1ncludlng Monroe -
- Township], which are nearly ' teenagers. .
“They have. been  arduous, they ‘have  been
. ~complex, - they ‘have taxed 'the - resourceS“l
‘f‘of all of the partles 1nvolved....}f,}]:€p;ggg

. ?o repeat ‘even a portlon of the’ process;[

: before the Council [on Affordable Housingl ' = .
. . Seems unnecessarlly burdensome and unfair

”fjto all of the partles....' (Da 55 56).,1_;e;¢;g

As we sald in our trlal brlef

_"Where lltlgants,,have‘ labored for 'more . .
~“than eleven years to achieve a result that =~
.- simple morality should have;,compelled~*atve
" the outset, where hundreds of hours of =
_trial and appellate time have. been expendedm'gj. SR
- on essentxally frivolous defenses,~ where v
a recalc1trant.'mun1c1pa11ty' has ‘used every
.~ . conceivable ' means (including :'the . present -
- .motion) to dodge  and deflect 1ts ‘clear .
;:glegal dbllgatlons,a where final. Judgmentﬁ' o
Sl R »;,day ‘at last appears to be - in~ s;ght,v it
‘oo - . . . is patently absurd to claim that ‘plaintiffs =
G A © . .~ herein will not sustain 'manifest injustice' ..
~if the case .is transferred to a brand new,
- as yet unorganized agency for ‘a proceedlng#»
”gvthat is 11kely to start from scratch.”m-m;‘: S

Judge Serpentelll has’ correctly exer01sed the dlscretlon Sy
conferre& upon hlm by Sectlon 16 ‘of the Falr Hou51ng Act.; His jj,}f

reasonlng makes sense. There was no. abuse of dlscretlon. Cf.’ffx

' CLAPP & EISENBERG
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ey .

o

."ﬂff‘t‘:iific; Southern Factors -'vv;‘;aé;;a»é. 5 "m 35 9;- 333 (19‘74) cehme”ﬁ_,jf s

‘_of da.scretlon standard m i‘orum non c@nvenlens case): State’__';.‘,jf‘

""i‘vviappllcatlon for transfer should be sustaz.ned._ T

v. Colllns. 2 ‘N J. 406, 411 (1949) (abuse of d:.scret:.on standax:d' e

'5‘_'5,_1-;'1n Change of venue case) ‘H:Ls : dec;sn.on to deny Mcmroe s e E

The 1ssues posed by thls COurt at po.mts l(b) anc’l (c) of

:,fﬂik_'the "Issues To Be Adﬁressed" do not relate to the Monroe case{.:‘""‘v

- _‘If for some reason the Sectlon 28 morator:.um 1s held to be‘

§ ,_'5'3‘4: 541 (1950), 1t is unllkely to be applled to thls anc:.ent

a .case because of the statutory trme llmlt. | The sect:.on only-

“_applles to exclus:.onary zom.ng 11tlgat10n "'flled on or after

"-"~-¥ff<;;“-‘constltutlonal,,but see Flscher v.f ‘I‘wp of Bedm;mster, 5 N J.,-fﬁ;»;;»‘:fi‘-;‘

1,,.~-"71'1.‘January 20. 1983..."' I.. 1985, c.r 222..§28.:_ In the event thz.sj."_:-”'-“l."":w

Mount Laurel rezon:.ng, rather than only to preferent:.al rezom.ng”

: ;,f{"fCourt sustalns the sectlcn. f J.t should be glven lts narrowestﬂf_if‘

V' *'construct:.on and certalnly should not be appl:.ed to general

© - for a partn.cular plalntlff. Compare Mount Laurel II, 92 N J'

i‘,'at 279 -281 w1th Id. at 281-—290 ‘see alsoMorrls Coun__tz_op:.m._o.n T ey

o at 22, n. 10, second paragraph

As to po:Lnt l(c), ‘no plazntlff in Monroe has flled within A

,the 59 day pern.od In-vanY event, it would appear that all“v:,fii?

" CLAPP & EISENBERG
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'lxtlgants :m a sxngle case sheuld be treated the’ :same to avaxd"'

,J.nconmstent results and ‘generahzed confus:.on.. Thus, 'to avozd'l

posszbly unconstz.tutlonal; unfalrness to one 11t1gant, transfer

should he dem.ed to amther who has .fl‘led ‘with‘4.vn%f60 days.:"*ﬂ'“"

Sectz.ons 16(&} and (b} Sho&ld be read Vegether tO aVO.'I.ﬁ unfax.r-"’_""f:-,v

. : Judge Serpentelll s decz.s:t.on denylng Monroe s transfer‘:j;.:‘:{:.'_

'7“,.~motion should be eustalned Th:.s case must be brought to an

-;f’i’-’end now. T

.Respectfully subm:.tted,' |

- CLAPP & BISENBERG A T

- .. A Professional Corporatx.on
. Attorneys for Lori Associates . =
and HABD Assocz.ates R SR I
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