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! STATEMENT OF FACTS AND
PROCEDURAL HISTORY

,,,,,,

- On Decembér 6, 1984, this court ruled that the
defendant's land use ordinances violated the Constitution of the

State of New Jersey as articulated in the decision of the Supreme

Court of the State of New Jersey in Southern Burlington Cty.

|IN.A.A.C.P. v. Tp. of Mount Laurel, 92 N.J. 158 (1983), ("Mt.

Laurel II"). VanDalen v. Washington Tp., Docket No. L-045137-83PW

(Law Division, 1984). Pursuant to its decision, the courf ordered
ordinance’revisions to satisfy a fair share obligation of 227 low
and moderate incoﬁe,units and appointed a master to report tokthe
Court on compliance and whether to grant plaintiffs' site spéCific~
relief,l‘ |
The defendant was given ninety (90) days to comply which
ﬁime endéd on March 6, 1985, ’The defendant has»adopted ordinance
amendments which,generally appear to comply but have chosen not to
provide site specific relief to the plaintiffs. Judicial review
of the proposed compliant ordinance and site specific issues have
been delayed oniy because of exténsions requested by the court's

master for the filing of his report.

lReylia‘nce;for this Statement of Facts and Procedural History is
placed on the attached affidavit of Carl S, Bisgaier, Esquire,
documents previously filed, evidence on record and the orders,
judgments and opinions of this court.




I

For the most par£,~the only issue remaining to be
resolved is whether the order granting a final judgment of
compliance will include a provision awarding plaintiffs the
builder's remedy. The Master's Report will apparently support
a finding of compliance as to the ordinance provisions and will
contain recommehdatidns regarding site specific relief., As of
August 7, 1985, the Master had indicated his report would bé :
ready on August 9, 1985, The anticipated hearing should result in
a relatively toutine review of compliance and a full review of
site specific issues. |

Thus, we are as close to a final resolution of this
matter as the édurt's schedule for the final hearing would permit.
It is a reiafive certainty that had the master provided his report
within the origihal timeframe suggested by the court, that hearing

would be over and a final judgment resolving all issues entered.

The Mt. Laﬁrel IT mandate would have already been fully vindicated{

The‘érésent motion is the last hurdle interposed by the
defendaht which stands in the way of a final resolution. The
context of the motion requires an understanding of how we have
gotten to this point.

"Plaintiffs purchased the subject property in 1980,

Efforts to obtain a rezoning were pursued between 1980 and 1982
and werernpt fruitful. In June of 1982, an application for a
zoning variance was made before the defendant's Zoning Board of

sy

Adjustment, : ‘ e
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Plaintiffs' commitment then was to provide "least cost"

housing pursuant to Southern Burlington Cty. N.A.A.C.P. v. Tp.

of Mt. Laurél, 67 N.J. 151 (1975) ("Mt. Laurel I") and Oakwood-at-

Madison, Inc. v. Tp. of Madison, 72 N.J. 481 (1977) ("Madison").

Plaintiffs' application for a variance was reviewed in
twelve (12) public hearings for a period of seven (7) months.

Prior to the final decision, the Supreme Court rendered its decisig

in Mt, Laurel II. Plaintiffs immediately committed themselves to

providing a substantial percentage of low and moderate income

housing consistent with Mt. Laurel 1T,

| - On Fébruary 2, 1983, the Zoning Board of Adjustment
denied plaintiffs' application essentially on jurisdictional
grQuﬁds;' Plaintiffsdid not appeal the denial but sought a zoning

change from the Governing Body. The process to obtain Mt. Laurel

relief at that point had cost approximately $300,000,

On April 14, 1983, plaintiffswrote to the Governing Body
and Planning Board seekihg a joiht meeting of the two bodies to
discuss a zoning change. Plaintiffs were not afforded an
opportunity to meet until June 21, l983,ét which time the Planning
Board held a’meeting at which plaintifﬂsmerepermitted to present
its request.’ It was readily apbarent then and by actions of the
Planning Board’theteafter that plaintiffs would not receive a

voluntary rezoning.

bn




Priorkto the institution of suit, the defendant's land

use ordinances were patently in violation of Mt. Laurel II.

In 1978 the defendant, along with 26 other Morris County
municipalities had been sued by the New Jersey Department of the

Public Advocate for violation of Mt. Laurel I and Madison, See

Morris Cty. Fair Housing Council v. Boonton, 197 N.J. Super.
359-363 (Law Division, 1984). Subsequent to the filing of that
lawsuit, the defendant determined that it was not a "developing"

municipality and, therefore, not implicated by Mt., Laurel I,

It attempted to repeal ordinances which it later asserted before

this court it had adopted to comply with Mt. Laurel I,

SubSEquént court orders in a separate matter had in May of 1982
fdund:the'defeﬁdant to be a "developing" municipalify and, in
February of 1983, the'deféndant had been given until May 16, 1983,
to rezone to accomodéte its indigenous need. No appeal was taken
and no reéoning had occurred as a result of those orders.‘ The
defehdaﬁtVsimply readopted the same ordinance preViously
invalidated by the Superior Court.

Prior to the institution of suit, the defendant refused
to acknowledge that it contained a SDGP "growth" area. It
continued Fhis position until the closing argument of a full
plenary hearing on the;SDGP despite numerous representations by
élaintiffs and a clarifying statement by the Director of the//,,A

agency responsible for the SDGP.

-




Immediately after plaintiffs' June 21, 1983, appearance,
the defendant's Planning Board adopted an indigenous need number
of 67 units. The Court would latter hold the number to be 102.

The Planning Board's action came at a meeting during which the

The Planning Board, however, had tabled any consideration of
{|proposed ordinance amendments.
Previous history indicated that the defendant acted in

the Mt. Laurel II context only on the eve of certain judicial

éction and then inadequateiy, This case presents a similar
history. After suit was filed,kbut before a hearing on SDGP
issues, the defendant in October, November and December of 1983
adopted ordinances purporting to satisfy its indigenous need
obligétion, After receipt of plaintiffs' expert reports and

subsequent to the start of the trial on fair share and compliance,

the defendant adopted new ordinance amendments purportedly to
comply,

~An SDGP hearing was held in Febrﬁary of 1984 as a result
of which'défendant was found to have an-SDGP "Growth" area. The
defendant héd,persisted in objecting to such a finding up until
the final hour of the héaring;

- The compliance hearing was held in June and July of

rendered in favor of plaintiffs, Post January 1983 expenses to
date have been over $253,000 including approximately 565 hours

of attorney time.

members were told by their attorney that plaintiffs posed a "threat".

1984, 1In December of 1984, the previously mentioned decision was




The proofs have demonstrated that the defendant is, by
absolute number,and percentage, one of the two or three fastest
grdwing municipalities in Morris Codnty. Adequate water and
sewer capacity and land availability exists for extensive growth
ih an area served by mejer roads and proximate to substantial job
oppertunities. Low and moderate income housing has net been
produced to date as this inffastructure and land availability
cohtinuesf£o'diminish. This has already occurred in defendant's
primary area of development, the Schooley's Mountain tableland,’,f
which is virtually being totally absorbed by luxury, single;f;ﬁily
houses and which has little or no available sewer capacity.

The defendant has avoided compliance for almost a
decade. Now, on the verge of a court-ordered compliance, it
again seeksvthe delay which has served its exclusionary policies
se well in the past. Tﬁe defendant has now been found by two |

courts to have violated Mt. Laurel principles, It cannot be

|provided with another opportunity to avoid its constitutional

obligation.




LEGAL ARGUMENT

INTRODUCTION o

On January 20, 1983, the Supréme Court rendered its

decision in Mt, Laurel II providing a judicial mechanism to assure

vindication of a constitutional mandate first articulated eight

years earlier in Mt. Laurel I. The creation of an effective
| judicial mechanism was deemed necessary, to somerextent, becauée
of the lack of a legislative mechanism to effect the same end.

Mt. Laurel II, supra, 92 N.J. at 212,

On July 2, 1985,‘the Fair Housing Act became effective,

Senate 2046, Sec. 34 ("Act"). The Act was intended to create an

administrative mechanism to address both Mt, Laurel I and Mt.

Laurel II,  Sec, 2 and Sec. 3.

- In Mt. Laurel II, the Supreme Court had indicated its
preference for legislative, as opposed to judicial, action but had
asserted that:

(W)e shall continue - until the
Legislature acts - to do our best
to uphold the constitutional
obligation that underlies the
Mount Laurel doctrine. That is
our duty.

Mt. Laurel II, supra, 92 N.J. at 352, The Legislature has now

acted, Thc«quégtiwn presented then is the scopa of the court's

i




"duty" in light of that action. 1In that regard, it is noteworthy
that while the Court envisioned the possibility of "legislation

that might completely remove this Court from those controversies"

(Mt. Laurel II, supra, 92 N.J. at 212), it perceived that the
judicial role would be more or less involved dependent upon the

actual scope of the legislation in light of the constitutional

mandate.

‘The judicial role, however, which

- would decrease as a result of
legislative and executive action,
necessarily will expand to the
extent that we remain virtually
alone in the field. ‘

Mt. Laurel II, supra, 92 N.J. at 213.
k - Thus, in determining the role of this court under the
Act, it is necessary to conéider the legislative intent in the
context‘of the fundamental constitutionalkmandate which the Act
purports to address.k The court must be guided both by that
legislative intent and by‘fhe underlying constitutional mandate,
the implementation of which the courts are the ultimate‘guarantors.
The defendant in this action seeks to trigger the

provisions of Sec. 16(a)2 of the Act. This Section provides

lAs will be demonstrated below, this was the legislative intent
and involves no conflict between the roles of the two constitutiongl
bodies.

2rhe marked up version of the Act available to plaintiffs does not
indicate a subsection “a"; although, it does indicate a subsection
"b", Plaintiff assumes this is a misprint. '




circumstances under which the court may exercise its discretion
to "transfer" a case to the Council on Affordable Housing
("Council"), As will be discussed below, this request for a

"transfer", and the supporting documentation offered by the

'defendant to the court, makes a mockery of the Act and the

legislative'intEHt and would, if granted, thwart the

constitutional mandate., The integrity of the Act, the

legislative intent and the constitutional mandate is severely

implicated by this motion. In fact, it is seriously tarnished by
the motion itsélf.

The Act stands today as the nation's foremost State
legislative effort £o reSpond to the housing needs of lower income
persons. It is an extraordinary credit to the people of this

State that the Act is law.l

It is a greater credit to our
judiciary that it filled the void which previously existed in the
absencé of the Act. It is absolutely éssential, however, that
while,thé judicial role may "decrease as a result of legislative
...action", it must decrease only to the extent intended by that
legisiétion ahd,only to the extent permitted by the
Constitutign,‘ |

o

lF‘or the first time, as a result of the Act's amendment to the
Municipal Iand Use Law, every municipality, as a precondition of
zoning, will have to adopt a housing plan element which "shall be
designed to achieve the goal of access to affordable housing to
meet present and prospective housing needs with particular
attention to low and moderate income housing..." Secs. 10, 29(b)
(3) and 30.




As will be demonstrated below, the Act contains
numerous apparent flaws, internal inconsistencies and loopholes.
To the extent possible, the court should interpret the Act in an
effort to save it. There is substantial precedent for such
action.. Our courts have gone to great ends to fulfill the
législative intent by appropriately massaging statues (to the
point of thekmost deiicate judicial surgery) in order to save

them, See'e,g;,nJordan v. Horseman's Benevolent & Protection

Ass'n., 90 N.J. 422 (1982). o o

Plaintiffs believe that the Act should be saved ang,eanf‘
be interpreted to be a constitutional agd valid exércisevof the
poliée powér,‘ However, the transfer of this case to the Council
would be contrary to the legislative intent and a manifest abuse
of the constitutional mandate. As will be demonstrated below,
the effect of a transfer would accomplish nothing more! than
delaying‘ggig court's review of site specific relief for two (2)
years; a result which would unnecessarily test plaintiffs’ ability
to maintain this action and the ultimate likelihood that any

lower income housing would be produced.

10.




'POINT I

THE EFFECT OF A TRANSFER WOULD
SIMPLY BE TO UNNECESSARILY DELAY
o IMPLEMENTATION OF THE CONSTITUTIONAL
. MANDATE AND RISK ITS ULTIMATE LACK
OF IMPLEMENTATION ' '

-

It would be unthinkable for this case to be "ttaﬂéferred"
per Sec;~16a; let alone a “manifest injﬁstice". A "transfer"”
would bekCOntrary to the legislative intent and the constitutional
mandate. However, the legal issues raised by the motion cannot
be resolved without agrgement as to the effeét of a "transfer"
generally and with specific regard to this matter. |

| ’Unfortunatély,kthe Act presents a rather complicated
scheme in'so,far as the interplay between the judicial and
administrative,process., Both are deémed essential to the overall
satisfaction of the constitutional mandate; however, in many
respects, the Act isg silent or apparently inconSistent in its
treatment of how the twd (court and Council) should work
together.

The presentation belbw represents plaintiffs' effort
to extract from the Act the legislative intent as to how it is to
work mechénically, Plaintiffs"legal arguménts rest in large

measure on this interpretation.

11,




A. THE GENERAL EFFECT OF A
"TRANSFER" PER SEC. lé6a
OF THE ACT

Before detéfmining whether a "transfer" per Sec. lé6a
is appropriate, it iskfirst necessary to evaluate the effect of
a “"transfer". 1In this regard, the Act is seriously deficient;
to such an extent that further legislation may be necessary
before Sec. l6a is meaningful in certain resgpects.

Sec. leéa simply provides for a "transfer" (under certain
circumstances) of "those exclusionary zoning cases instituted more
than 60 days before the'effective date of this Act". While the
term~"exclusidnary zoning case" is not defined for general
purposes under the Actl, it is clear thét by any reasonable
definition the instant matter is such a case., Also, having been

brought on July 15, 1983, it is covered by the provisions of

 Sec. l6a.

lSec. 28 of the Act, which deals with the moratorium on the

builder's remedy, does contain a definition of the term
"exclusionary zoning litigation" which, although limited to the
purposes of that section and containing the word "litigation"
instead of "“case", does indicate the thrust of the legislative
intent in this regard., See also Sec. 16b which refers to
"litigation...challenging a municipality's zoning ordinance
with respect to the opportunity to provide for low or moderate
income houslnq”

i

12,
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Assuming this case is covered by Sec. l6a and further
assuming that a "transfer" is otherwise appropriate, the question
arises as to what wduld happen to the case if it were "transferred"”
Absent agreement on this point, it will be difficult, if not
impossible, to determine whether a "transfer" is appropriate.
Before addressing the implicatiohs of "transfer"in this case,
plaintiffs will first evaluate the general effect of a "transfer"
per Sec. lé6a.

Néither Sec., 16a, nor any other prqvision of the Act,
directly defines the term "transfer". However, Sec. l6a, itself,
and others address what happens once a case is transferred.

1. Loss of Superior Court jurisdiction: First and

foremost, the decision to transfer appears to divest the Court of
jurisdiction. Sec. 16a especially provides that the failure of a
municipality to file a housing elemént and fair share plah with
the Council, in a timely manner,will result in a reversion of
jurisdiction; a fortiori, jurisdiction must héve lost, Further,
if a housing element and fair share plan are timely filed, then
the court cannot bbtain further jﬁrisdiction over the controversy
unless and until its jurisdiction is invoked per Sec. 18 if the
Council denies substantive certification or its conditiohs for

obtaining certification are not agreed to in a timely manner.l

Plaintiffs also believe jurisdiction could be invoked if the
defendant fails to act in good faith to pursue substantive
certification. As will be shown, plaintiffs view ~a motion to
transfer as a commitment to file for substantive certlficatlon
immediately per Sec. 13.

13.
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This latter point is critical since the mere filing of
é hdusingvelement and fair share plan is a relatively insignificant
action uﬁder the Act which appearskto trigger no further
respdnsibility on the part of the municipality whatsoever,
Thus, pursuant to Sec, 13, ordinarily (in the absence of litigatioﬁ)
the municipal decision whether to petifion for "substantive
certification" of the housing element is completely voluntary and,
undér thatVSection, no Council review of the housing element and
fair share plan will occur absent a pétition being voluntarily
filed by the'municipality;

Thié would be a fatal defect in the Act if it were not
properlyﬁinterpreted. If the resdlt of transfer per Sec. l6a [or
the exhausﬁibn requirementkper Sec. 16b) were simply to requif@
; the-filing of a fair share plan and‘housing element, any "tran§fer'
would effeét a manifest injustice and be unconstitutional (and]
the Sec. 16b exhaustion requirement would be unconstitutional),
This. is bécause the result of a transfer would place compliance
within the exclusive and‘voluntary control of the defendantﬂ//,f'

In any event, plaintiffs contend that the effect‘of a
“transfef"‘is muéh different and compelé not only mediation and
feview per Sec. 15(¢) but aiso the ability ultimately to compel

compliance in anticipation of appellate review either through a

fa,
grant of substantive certification per Sec. 14 or reyiewed

jurisdiction in this court per Sec. 18, | !

14,



2. Ability to Force Mediation and Review: The

question then is whether there is any way by which a "plaintiff"
in a tranéferred case per Sec. 1l6a can force review of the

housing element and obtain a determination by the Council of
whether a substantive certification should be granted per Secs.
13, 14 and 15. The answer lies in Sec. 15 which covers thosg,«"f
instances in which " (t)he Council shall engage in a mediation and
review process..." (Emphasis addéd).

The ability to trigger “"mediation and review" is

_significant{ The Act does provide timeframes in which mediation

review should be completed and provides for a hearing before the.
Office of AdministratiVefLaw ("OAL") where mediation and review
is unsuccessful. See-Secs. 15 and 19. The significance of the
OAL provision is that it brings into force existing statutory
mechanisms;tb create a record,‘obtain a final administrative
deCision and aéhieve access to appellate review (N.J.S.A, 52:14B-1,
et seq.) or.reversion to this court's jurisdiction per Sec. 18. |
| “The problem lies in Secs. 15a and l6a. Pursuant to
Sec, lSa, mediation and review is mandated in only two instances:
: | 1. where a municipality has voluntarily
petitioned for "substantive certification" pursuant to Sec. 13 and
an objection is filed pursuant to Sec. 14 "within 45 days of the
publication of the notice of the municipality's petition..."

Sec. 15a(l); and

2. where "a request for mediation and review is
made pursuant to section 16 of this Act." See l5a(2),

15.
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’ Sec. 16, however,’apparently’limits the righﬁ to.seéﬁ
"review and mediation" to plaintiffs in- Sec. 16b cases; that is,
in those cases filed "“less than 60 days before the effective date
of this act or after the effective date..." | In such cases, a

plaintiff must “file a notice tokrequest review and mediation with

the Council pursuant to sections 14 and 15 of this act".  The
administrative'prbcess then need be exhausted only if a timely
resolution of participation is adopted per Sec. 9a.

Sec. 16a does not explicitly provide for the obligation

or right of a plaintiff in a "transfer" case to request review and

mediation.: Therefore,4given§the limiting language of Secg. l5a(2),

it might'appear that a plaintiff in a l6a transfer case has three
options:
1. pack up, gdjhome and forget about the case;

2. await the possible voluntary action by the
municipality to seek substantive certification per Sec. 13; or

3. file a new action and come under the provisions
of Sec. 1lé6b,. ' :

The alterpative, of course;'is for the Legiélature to
amend the Act to explicitly provide for the right of a Sec. léa
plaintiff to seek "mediation and review" or for the court to
determine that the right is implicit in the concept of "transfer".
The latter tack may be appropriate since Sec. 16b can be read as

mandating that a Secd'le plaintiff request "mediation and review"

l6.




whereas,’Sec. léa can be read as leaving the process up to the
initial discretion of a party to seek it through a transfer
motion and the ultimate discretion of the court as to whether to
| grant it. Further, it can be toncluded that the effect of grahtinq
a lGa transfer motion is to put the métter, for procedural
purbOses, bn the same track as a 16b case and that the request
for a'trahfer is the légal equivalent of a petition for
certification per Sec. 13. Support for this view can be found alsg¢
in the language of Sec. 3 déclaring "({tYhe State's preference
for the resolution of existing...disputes...is the mediation and
review process" suggést that all existing cases were intended to
be covered by Sec. 15(c) and not just 1l6b cases.

3. Timing of Completidn of Trial Level Stage: Once

-this issue is clarified,banother emerges: whether the timeframe
set for completion of mediation and review is reasonable. This
is an issue which will be discussed below in’the context of
whether a transfer is appropriate. It is sufficient here to note
that'pursuant to Sec; 19 the process might be completed in this
case within fiftéen {15) months of the effective‘date of the Act,

or October’2, 1986.l Even then, the process comparable to a trial

—

1Sec. 19 does not require completion of the mediation and review
process within 15 months. No section establishes a time limit for
that process. Sec. 19 merely provides some leverage for a litigant
to push for finality since failure to complete the process within
15 months gives the litigant the right to file a motion to be relieved of the
exhaustion requivement, Presumably, if the motion is successful, jurisdiction
would revert to the court. Sec, 19 does not provide for automatic termination
of the duty and appears to leave it to the court's discretion. Further, since
ere is no incentive to camplete the process before a motion is filed, it may
t be completed until one is filed. This is true since even after a motion is
iled, if the Council determines that mediation and review is complete, the
ourt may still require a litigant to go to the OAL.

17



level decision is not complete. Pursuant to Sec. 15(c¢),
unsuccessful mediation efforts are transferred to the OAL and are
héard as contested cases.b - |

Sec. 15(c) provides for issﬁance of the "initial
decision";of the Administrative Law Judge (ALJ) within ninety (90)
days of transmittal. Presumably, that would require an'initial
decision on or before January 2, 1987, However, the Act is not
clear that the date of transmittal must be on or before
October 2, 1986. Thus, while the review and mediation process
should be "completed" within 15 months of the Act's effective date,
there is no requirement that the Council transmit the case
withih that timeframe.  There, again, the Act must be amended or
be judicially interpreted td provide certainty as to the date of
transmittal, |
| Further, Sec. 15(c) provides'fér an extension of the
ninety (90) day OAL review period by the Director of Administfééi;a
Law "for good cause shown". No other standard is provided; nor is
any substance given to that standard, It is possible, therefore,
if not probable, thatkthis period will be enlarged given the
complexities attenuating exclusionary zoning litigation despite
the "expediting" language in the’Act. Again, further legislation

or judicial surgery is needed.

18.




It is clear that a party subject to further delay by a
finding of "good cause" will have absolutely no recourse to
challenge such a decision., An interlocutory appeal is unthinkable
in that céntext and there will be obvious pressure on an adverse
litigant in a contested matter to "play ball" with the ALJ and
his or her desire for more time. It is relevant to note here

that in Mt. Laurél‘II the Supreme Court chose to select three

special judges to provide for the "expeditious" handling of ME.
Laurel cases., This was in spite of the fact that our trial judges
are relativeiy used to handling traditional zoning cases (which
ALJ's are not). %urther; even with their expertise, the three
judges have not been able to resolve contested remanded cases, let
| alone those newlj instituted, within any time remotely like
90 days.’ |

Thus, without some precision given to the term "good
cause shown"fin Sec. 15(¢c), it is likely that the OAL review will
be far more than ninety (90) days. For that reason and the'lack
of specificity as to the transmittal date, even the January 2,
1987, date for the issuance of the ALJ's "initial decision" is
extremely unlikely to be achieved. Regardless, even then the
matter will not have reached a stage comparable to the finality

of the initial trial level.

19.




Pursuant tb‘N.J.S.A. 52:148-10,>the *initiai decision"
;“or ALJ recommendation is transmitted to the Executive Directork
of the Cduncil who has an additional forty-five (45) days to
"adopt, :ejeét or modifyﬁ the recommendation. This would bring
us to approximately February 16, 1987, and still the law provides
| for extensions in the discretion of the agéncy head, again "for
v“good cause shown". N.J.S.A. 52:14B-10(c).

Thus;, éven under the most hopeful timeframe, the Act
does no£ provide for the conclusion of the comparable trial level
stageVUntil February 16, 1987, over a year and a half from the
effectiVe date. Further, it is clear that the timeframe will be
much longer for reasons'previouély stated. More importantly, the
"final" Council decision may be that substantive certification
should not be granted unless site specific relief is awardedyto
the plaintiff., Pursuant to Sec. 14, the municipality need not
agree to the’conditions and there is no provision in the Act to
require itkto do so. ‘The Act provides only that, in such a
'circumstance; jurisdiction will revert to the court, Sec. 18.
' Regardless, even thé minimum timeframe provided for
jjconclusion of the Council's review wili mean that over four years

will have elapsed since'January 20, 1983 (the date of Mt. Laurel

II) and three and a half years since the filing of this action.l

1It should be noted that this plaintiff, by letter to the
defendant's Zoning Board of Adjustment in February of 1983, and by
letter to the Governihg Body and Planning Board in April 19283, had
agreed to provide low and moderate income housing. ‘
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For now, it suffices to say that such a delay is obviously
unconscionable given the plain language of our Supreme Court's

opinion in Mt, Laurel II (particularly since it is merely a delay

of this court's action). See Mt, Laurel II, supra, 92 N.J. at 199
200 fn. 1, 200, 212, 286, 289, 290-91, 293 and 341. This will be
discussed further below when plaihtiffsaddréss the question of

whether "transfer" should be permitted in this case.

4. Scope of OAL and Council Review: Assuming mediation
and review can be triggered and the timeframe for such review is
reasonable, the next issue is whether the scope of such review is

broad enough to effectuate Mt. Laurel II compliance. Before

addressing that issue below, it is necessary first to determine
the intended scope of review and mediation which can be undertaken
by the Council and OAL. Any case which is transferred under

Sec. 16 will contain the following issues which are potentially

in dispute:

‘a. fair share (and all attendant issues such as
indigenous need, SDGP impact, region, present and prospective
regional need, fair share allocation methodology, credits,
phasing);

, b. ordinance compliance (and all attendant issues
such as ordinance provisions, site availability, site suitability,
legality of means chosen for compliance (e.g. condemnation,
development fees, etc.), financing, state or federal funding
availability, phasing); and

©.  builder's remedy (and all attendant issues such
as vindication of constitutional mandate, provision of sufficient
lower income housing, good faith, site availability, site
suitability). o
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It is relatively clear that most issues raised by "a"

and "b" above (fair share and compliance) can be addressed by

the Council under authority granted by the Act. The Council's

Sec. 14 poWeryto grant substantive certification and its
statutory power to review an ALJ determination in a contested case

transmitted under Sec. 16 certainly contains within it the

llauthority to address most of those issues. Problems may appear

in other cases where a municipality chooses a "novel"” mannerkof
compliance such as throqgh acquisition, condemnation and the
imposition df fees. These mechanisms are of questionable legality
and are being tested in cases pending before the three special

Mt. Laurel judges. Whether they are of the sort of legal issues

which can be reso1ved by the Council or an ALJ is questionable.
The problem is not ripe for resolution here since the defendant
is not proposing to use any novel mechanism. Its compliance
approach is the standard set-aside method.

Before addréssinq "c" above, the builder's remedy, two
major questions remain: | ‘

l. are prov1sions of the Act which affect the
scope and nature of review (both procedurally and substantlvely)
unlawful or unconstitutional); and

2, what effect, if any, must be given by the

Council and ALJ to the preqent record before this Court and prior
rulings of the court.
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a) Provisions of the Act raising legal or constitutional

groblems:

Many aspects;of the Act which address how the Council
and the ALJ shall evaluate fair share and compliance are subject

to serious legal and constitutional attack under Mt. Laurel II.

Examples inciude:i

(1) Sec. 4b, definition of "Housing Region". This
section specifies that regions shall éonsist of "no less than two
nor more than four contiguoUs, whole counties..." 1In this matter,
the court has ruléd that the appropriate region for Washington
qunship is one which consistsof less than two counties and which

does not consist of "whole counties".  See Vanbalen v. Washington

TP s Docket No. L—045137~83PW {decided Decemher 7, 1984). 1In

other matters,kthis court and another Mt. Laurel court have

futilized regions of greater than four‘Countiés.l

(2)  sec. 4c andr4d, definitions of "low income
housing” and‘“moderate income housing"; Set at the SO%kand 80%
standard respectivély, they do not provide for any "reach" into
the various lower income categories. This "reach" has been

mandated by the special Mt. Laurel judges in several cases

including thisione'(see p. 38, fn. 16 of the slip opinion).2

1 One cannot state, however, that it would be impossible to develope a scheme
of regions which is reasonable and constitutional for Washington Township

|land all municipalities and which consist of between two and four whole counties.
Until the Council establishes its regions it would be premature to rule on the
validity of this provision.

2 This problem could be,rectified'by Council regulations and, therefore,
uld not be ripe for review until after the resolution of the matter in a
llspecific case. : ' ’ :

23.

AR Comim o p ™
P R L '




(3) Sec. 5a presents a minor inconsistency with
Sec. 7a.. The former states that Council members be "balanced
to the greatest extent practicable among the various housing
regions of the State. The latter calls for the Council to " (d)eter-)
mine the housing regions of the State." Presumably, the term
"extent practicable"kwill enable the Governor‘tq nominate members
and the’secfion will be truly implemented as members are appointed
to fill vacancies once the regions have been established.

(4) Sec. 7 and Sec. 8 limit the Council's power
to adopt criteria, guidelines and procedural rules toymatters of
procedu:e and fair share.k,Thus,,the Council appears to have no
power to issﬁe criteria and guidelines for a compliant ordinance.
Secs. 10 and 11 provide legislative standards for a housing
element but no regulatory power; While Secs. 13,‘14 and 15
provide for-Council {and OAL) review of the housing element, no
powef is giveﬁ to adopt rules, criteria or quidelines. This
appears consistent with the legislative intent to give
municipalities maxiﬁum flexibility to devise their own compliance
programs. On the other hand, it raises serious questions as to
why so much time is nécessary simply to promulate fair share
standards and whether transfer is appropriate when the onlykissues
"tc be resolved by regulation relate to fair share. See also’

Sec. 12 which provides for Council review and approval of
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"regional confribution agreements", but no powér to regulate,

by rule, criteria or guideline, the form of such agreement,

other than as explicitly provided in Sec. 12(f) "the duration and
amount of contribution” in such agreements.

This is significant in considering whether to grant a
transfer motion. Most of the delay accorded the Council and
municipalities is simply for the Council to adopt regulations
relevant to4fair share. While consistency in fair share
methodologies is relatively importanﬁ, it is hardly ihe type of
concern which outweighs the public interest in getting on with
the construction of housing.

Further, the Act does not shy away from inconsisiencies
or the duplicatibn of effort in the fair share context. First,
as will be demonstrated below, the legislative scheme contemplates
a substantial role for the courts independent of the
administrative process. Second, the Council will not necessarily
be imposing a single fair share methodology pursuant.to Sec. 7.

Review will be given to municipal fair share plans per Sec. 14

Jlwhich require them only to be "consistent with the rules and

criteria adopted by the Council..."  Lastly, consistency in fair
share was not seen as a constitutional prerequisite by the
Supreme Court, nor has it been an experience at the trial level

with the three special Mt. Laurel judges. The Court provided
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for presumptive validity only of region and regional need

determinations. Mt. Laurel II, supra, 92 N.J. at 216.

 The féir share issue has already caused an enormous -
delay ih realizing satisfaction of the mandate, generally and in
‘this case. It seems particularly inappropriate for it to
continue to act as such a delaying factor.

(5) Sec.,?c(l) permits one-to-one crediting

against the fair share for "each current unit of low and moderate
income housing of adequate standard..." Secs. 4c and d would
provide that,such’housing’is affordable to lower income households
andf"occupied or reserved for occupancy" by such households.
The disjunctive in the last phrase is troublesome as is the
 failure in Sec. 7c(l) to limit the credits to ﬁnits constructed
or made newly available within the fair share period, e.q.
since 1980.7

The special Mt. Laurel II judges have concluded in

unpublished opinions that pre-1980 units generally cannot be
credited and that a credit depends on the unit being newly

available after 1980,  occupied by an eligible household,

1This problem could be rectified by Council regulations and,
partially, by interpreting the last clause ("including any such
housing constructed or acquired as part of a housing program
specifically intended to provide housing for low and moderate
income households") as delimiting the type of unit which could be
credited,
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‘affordable to such a household and subject to resale or

rerental controls. The reason is obvious: the fair share is
intended to addresé a need which exists and is being created
withiﬁ the fair share period. The exiéteHCe of a pre-1980,
standard unit is irreivant to the satisfaction of that need;
particularly since it already contains a household not counted in
the need figure. Even if that household were to move, the net
effect would not be té increase the supply of hdusinq»since it
would occupy another unit.  (An-exception'might be made for
elderly housing on the assumption that a "move" means death,
transfer to institutional quarters or relocation with a rélative).

(6) Sec. 7c(2) mandating "adjustments" to the fair

| share. No specificity is given as to how such adjustments are to

be made.and some of the criteria are very troublesome; such as:
Sec, 7c(2)(b) ("established pattern of'develOpment") and Sec. 7c
(2) (g) {the prohibitive costs "to the public" of "(a)dequate
public facilities andvinfrastructure").l

{7) Sec. 7é providing for ceilings on the

municipal fair share, This is one of the most troublesome

Regulations could easily resolve these problems. For example,
Mt. Laurel II recognizes the potential need to phase based on
deference to the existing development and suggests care be given
to implementation of a fair share plans where existing development
may be affected. Mt. Laurel II, supra, 92 N.J. at 240, fn, 5, 280
and 331-332. ;
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gections of the Act. If applied literally, it would clearly
"favor" municipalities which have had the most exclusionary
"hisﬁbry‘ The use of the term " and any other criteria” results in
such a broad delegation of authority as to be of questionable
legallvalidity. The provision, however, is so vague that it
’might be‘salvaged by regulations.

| (8) Sec. 9a establishes the voluntary nature of
participation with the Council. First, whether to adopt a
resolution of participation is voluntary ahd, second, the
adoption of such a resolution only results in the required
submission of a housing element. Sec. 13 provides that the
municipalitykStill‘rétains the total discretion as to whether to
.Seek~substantive cértificatiOn. The only "exposure" a municipaiit}
lhas is that failure to'adopt a timely resolution of particibation
may permit'a litigant not to exhaust administrative remedies.
Sec. 9b. Pursuant to Sec. l6a, failure to file a housing element
and fair share plan, results in reversion to the court of a
transferred case. Pursuant to Sec. 16b, failure to adopt a timely
Nresolution of partiéipation eliminates any exhaustion requirement
(by inferenée). The Sec. 16b exhaustion requirement is also
”waiVed by Sec.k18 if a municipality fails timély to file its
housing element or, if pursuant to Sec. 14, the municipality

fails to achieve substantive certification in a timely manner.




H

||Council's critéria and guidelines must be adopted per Sec. 7.

il

months thereafter or January 1, 1987 (pursuant to Sec. 9a}.

Plaintiff'has interpreated these sections as mandating mediation
review and triggering a Council determinationkon whether or not to
grant substantfve certification. TLastly, Sec. 19 provides for
possiblé reversion to the éourt if the review and mediation
process is not completed in a timely manner. The issue which
all of thisktfiggers is the builder's remedy, since it stands
as the only’thing which will create any "exposure" for a
recalcitrant municipality. This will be addressed further below.
(9) Sec. 9a presents another problem relative to
timing. While the resolution of participation must be filed on
or before November 2, 1985 (four months after the Act's effective
date), the housing element may not be submitted until January 1,
1987, under a worsé case scenario (i.e.,‘under Sec. 7 the adoption
by Council of criteria and guidelines seven months after January 1,

, , ‘ ‘ .
‘ e
1986, or August 1, 1986) and filing of the housing element seven

Consider this timeframe in light of the Sec. 19 pressure to
complete review and mediation on or before October 2, 1986; almost
three months before the ocutside date a housing element may have to

be filed and only two months after the outside date when the

Consider it further‘in light of the previously cited references

in Mt. LaurelkII for prompt satisfaction of the constitutional

mandate,
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(10) Sec. 9b presents a problem for a potential

litigant. Mt. Laurel II appears to require that a potential

plaintiff first seek volunary compliance before suing.

Mt. Laurel II, supra, 92 N.J. at 218, If still required, it

would be simple for a recalcitrant muniCipality not to adopt a

resolution of participation until such a request is made and then
immediately adopt one and submit a fair share plan and housing

element before litigation’isrfiled‘ This would totally take the
sting out of the Sec. 9bk"exposure" of waiver of the obligation
to exhaust.1
(11) Séc. ila states that "i)n adopting its housing
elément...thé'municipality shall establish that its land use and
othér relévant,OrdinanCes have been revised to incorporate the
provisibns for low and_mbderate income housing”. This appears to
be somewhat inconsistent with Sec. 9a which calls for mandatoryk

submission of the housing element and the apparent discretionary

submission of "any fair share ordinance introduced and given first

| reading and second reading...which implements the housing element.

it may further conflict with the MLUL process by which the element

is adopted not by the Governing Body but by the Planning Board

lThis could be rectified by removing the "good faith" requirement
as a pre-litigation obligation in light of the Act's admonition
that failure timely to adopt the resolution creates the exposure
of litigation. It could be assumed to be a futile gesture where
a municpality has failed to adopt a timely resolution or to file
a timely houszng element and fair share plan.




i

prior to the adoption of responsive zoninq ordinance amendments.
See Secs.29 and 30; N.J.S.A. 40:55D-28 and 62.°

{12) Sec. llé(3) provides that resale and rerental
controls‘lést for not less than six years. See also Sec. 12f

and Sec. 20e. This may prove inconsistent with requirements

imposed by the special Mt., Laurel judges that the controls last
for as long as possible (25-30 years) and the admonition in

Mt. Laurel II, Supra,’92 N.J. at 269, favoring such controls.2

(13) Sec.‘llb'and Sec. 23 provide fo# phasing of the
fair share. In most éases (municipalities with fair share of
500 units or greater) consideration is given to phasing periods
of greater than six years (or the period of repose); These
sections present some difficulties: particularly in light of the

admonition in Mt. Laurel II that phasing should be sparingly used

and that the housing is needed now.  Mt. Laurel II, supra, 92 N.J.

at 219, 280 and 331-332. Sec. 23 also presents potential due

1The most reasonable interpretation of these conflicts would
interpret Sec. 9a as requiring submission of a proposed compliance
ordinance with the housing element and distinguish between
municipal "adoption" of a housing element for Council submission
purposes and planning board "adoption" for MLUL purposes. It also
does not make sense to have substantive certification where the
compliant ordinance has not been adopted.

2This most likely cannot be saved by regulation since it is an
express statutory statement as to the municipal obligation. The
power to regulate and adopt criteria and guidelines is limited to
fair share issues and does not appear to allow for modification
of this provision. : '
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1 glstlc problems. See Sec. 23b and c (re: phasihg

_developments) and Sec. 23d (e.g., "to prevent
v5beihg used for other purposes..."). Also,
deferenceyls‘to be paid, per 23e(3) to hlstorlcal growth patterns
Wthh may reward" the more exclusionary munlclpalltles.l

St (14) ‘Sec. llc and 12 describe "regional

|lcontribution agreementg'by which up to 50% of the municipal fair

share may be satisified by a "transfer (of units) to another
municipality". See Sec. 12a. This poses very serious

constitutional problems. Mt. Laurel clearly indicates that one of

the negative constitutional effects of exclusionary zoning
practices has been the polarization of our society-economically
and geographically:'the locking of the poor into urban ghettos.

Mt. Laurel II, supra, 92 N.J. at 278. - These sections would appear

to reinforce that polarization. Further, Sec. 12b presents a
problem of double counting fair share. It provides that the
"sending municipality" receive a "credit against its fair share

for housing provided“; Presumably, the receiving municipality

will also demand a "credit". Unless resolved, each transferred

lOn the other hand, whereas phasing appears to be mandated, the
specific way in which it is implemented is not mandated by the Act
which specifically refers to the timeframes as "guidelines". See

'Sec., 23e. Most of the suggested criteria are matters which the

courts have been open to considering in any event. See Allan-
Deane v. Tp. of Bedminster. Attacks on the facial validity of
these sections would be inappropriate. Once a spec1flc plan is
approved, the courts will be able to evaluate it in the context

lof Mt Laurel II.
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limunicipality. These provisions would be clearly unconstitutional

o
—

unit will be counted twice. Another question is how these
sections will be related to Secs. 1lb and 23 regarding phasing.
It would seem clear that units "transferred" need not be phased
since none of the phasing criteria are applicable to transfers.
If anything, the provisiohs on phasing would mitigate against

phasing any "transferred" units.1

lThe transfer sections are clearly suspect. The purpose of the
fair share methodology is to locate areas in which the development
of lower-income houslng is appropriate. While no methodology is
perfect, the 50% transfer is so substantial as to make any
methodology ineffective. On the other hand, given various
practical realities, most "sending" municipalities cannot be
realistically expected to be able to generate their full fair
share. Also, "receiving" municipalities will be, typically,

just those which could not provide any conventional means of
satisfying their indigenous need or fair share obligations; if
any. "Transfer" would be plainly inappropriate for a "sending"
municipality which, because of 'its location and market forces,
could well provide its full fair share within the municipal borders
within a reasonable time. It is most appropriate for "sending"
municipalities which cannot do that. Thus, the constitutional
question may really turn on the specific facts of each

if invoked by certain municipalities (such as the defendant herein)
but would be a practically sound accomodation of the
constitutional mandate if invoked by others; such as relatively
built-up suburbs. A legal question may arise as to whether the
failure to "propose the transfer" by such municipalities is
unreasonable under Mt. Laurel II. Transfer may be a way to avoid
problems with a lack of adequate vacant land and could mitigate
against use of vacant land as a criteria for fair share
adjustments (per Sec. 7c¢(2) (f) and phasing (see Sec. 23a([3]). The
effect of the provision may be to open up many municipalities to

a Mt. Laurel II attack; attacks which may be mounted by urban
municipalities or citizen groups to prevent a municipality from
phasing or reducing its fair share unless it is willing to pay for
transfers. While Sec. 11d, discussed below, would not require
municipalities to build housing, it would not stand in the way of
conditioning phasing or mitigating fair share adjustments on the
condition that an affluent municipality agree to pay for transfers
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(15) Sec. 11d provides that municipalities need
not "raise or expend municipal revenues in order to provide low
and moderate income housing". If read literally, this would

defeat the Mt. Laurel II doctrine since needed infrastructure,

public services and tax abatements would not be forthcoming.l
(16) Sec. 13 provides for the voluntary request
for substantive certification. As previously discussed, absent
the threat of litigation and builder's remedy, there is no
' “incentive to seek certification. This would be a greatér problem
if the Act were read to preclude a litigant in a "transfer" case
‘Ifrom triggefing mediation and review and forcing an ultimate
Coundil ruling onfSUbstantive certification. Further, in light
df Secs. 14 and 15, a:question:arises as to whether the request
can be voluntarily withdrawn if an objector appeérs. Clearly,
under Sec. 14 a municipality need not accepf Council
requirements for certification; that is, it need not "refile its
petition with changes satisfactory to the Council".2 The Act ié
best read to permit é municipality to withdraw if an objector
Il appears but to permit a litigant to force review either by the
court or Council. The objector could become a litigant if the
,municipality withdrew; the withdrawal resulting in no exhaustion

|| requirement. See 9b and 16b.

1Thls is rectlfled by a strict readlnq, consistent with Mt. Laurel
IHII that the municipality need not directly finance the actual
construction of the units. In support, see Seci 1la(4), (5), (6),
(7) and (8).

2Thls underscores the need for potentlal litigants and, in turn,
‘an effectlve builder's remedy.

4
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(17) Sec. 15c provides for transfer to the OAL of
any case‘where mediation is unsuccessful, No time limit for
mediation isyimposed in litigated cases, except to the extent
~to'Which:Sec. 19 acts as a time limit.l

(18) Sec. 22 provides for a 6-year repose for

municipalities;wh;ch have settled exclusionary zoning litigation

|l "prior to the effective date of this act". Cherry Hill in Camden

County is how attempting to use this section to get repose even
though the relevant "settlement" provided for no lower income
housing either on the,developer's tract or anywhere else; nor did
it receiVe/judicial approval or a judgment of repose.2

k | (19) Sec. 25 provides powers to municipalities

to actively éngage in housing production. 1Its elimination of

I"COndemn or otherwise acquire" from previous drafts suggests that

{isuch action is illegal. This issue iskpresented by several

municipal compliance programs which contemplate condemnation as

"one mechanism to effectuate compliance.

lThis obviously must be corrected by procedural rules. The
Council should not be permitted to allow fruitless mediation to
go on. This would clearly be contrary to the constitutional
mandate. :

12The problem could be easily rectified by an interpretation of
the word "settlement™ to include the criterion of a judgment of
repose as part of the "settlement"; that is, a settlement in the
nature of the one approved by this court in Morris Cty. Fair
Housing Council v. Boonton, 197 N.J. Super. 359 (Law Div. 1984).

R —=
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(20) Sec. 28 provides for a moratorium on granting

the builder's remedy in Mt. Laurel II litigation until as late as

January 1, 1987, See Secs. 7 and 9(a). The period could be
shortened if the Council adopts its criteria and quidelines’
earlierkthan the latest possible date,(August 1, 1986). Whiie
this does not directly address fair share and‘complianCe, it and
the builder‘s femedy generally are crucial to the overall
constitutionality'of the Act and will be separately addressed

below,

| db) The Utilization of thekPreseht Record:

As previously indicated, a "transfer" per Sec. lé6a
would trigger the mediation and review process.l If that process
uis unsuccessful, Sec. 15(c) would trigger énvOAL hearing., The
guestion is: what use, if any, would be given to the present
record in this case; that is, what will be mediated and reviewed
and the subject oflthé'"contested case"?

The present record includes a determination of the
implications of the SDGP, faif share and non-compliance. The
defendant'has prepared a new ordinance which, as to its land use
controls, is relatively unflawed. Perhéps the only remaining

contested matter between the parties is the issue of site

1Again, Sec. 16(a) does not explicitly indicate that mediation and
review would follow a transfer. This must be judicially read into
the Act. ; o ’




suitability,for the award of the builder's remedy. The initial
two prongsvof the remedy have been satisfied: vindication of the
constitutional mandate'and commitment to provide a substantial

percentage of lower-income housing. Thus, of the multiplicity

of factual and legal issues presented by a Mt, Laurel II case, all
have essentially been resolved but for site suitability.l

Thus, having fully litigated a Mt. Laurel II claim,

plaintiff now raises the question of the significance of the
extensive record created.

The defendant, by way of its counsel's July 27, 1985,
correspondence to the court, séeks "an Order rescinding all
previous Orders of the Courtyinconéistent with the transfer of
this matter..." The Order he has prepared states, in relevant
part:

ORDERED, that all previous Orders
and Judgments of this Court
inconsistent with the transfer of
this matter to the Council on
Affordable Housing, shall be
declared superceded by this Order.
The defendant is not specific as to which previous orders or

judgments are being referenced or how and to what extent they

would be inconsistent.

It is true that the court has yet to rule on the compliance of th¢q
defendants' new ordinance. However, the master has orally
indicated his support for the ordinance and, in the absence of majq
concerns by plaintiffs (given the severe adversity with which this
case has been litigated), one can assume a finding of compliance
even subject to possible modifications.

r
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 The Act, itself, is silent. No substance is given to
the term “transfer".’ However, given the sixty (60) day line
drawn between a 16(a) and 16(b) case, the use of a term like
"transfer", and the divestiture of jurisdiction during trahsfer,
it appears‘that the Legislature intended the Cduncil to review
and mediate what is left of this case. Since’numerous issues in
this casSe are no longer left for mediation and review, but are
resolved by orders and judgments, those matters are no longer
reasonably subject to mediation ahd review.l .

Oh~the other hand; parties afe always capable of further
settlement discussions which, if Suécessful, may, with court

approval, modify prior rulings or orders. This has been the

experience in Mt. Laurel II litigation. However, if settlement

efforts, subsequent to the entry of a judgment or order, fail,
then the judgment or order stand. '

The legislation, then, is most reasonably read to permit
mediation dn’all issues. However, the OAL "contested case"
requires adjudication only of those issues not previously
resolved by the court by judgment or order. In the context of
this case, that would essentially mean that as a result of
transfer:

1. possibly 15 months or more would bé spent,attempting

to mediate site specific relief;

See Sec. 3. The purpose of "transfer" is not to relitigate but

to use the court to resolve disputed issues,
—

”n

3
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2. ‘ﬁpon the lack of success of mediation efforts, that
issue alone would gb to the OAL for a determination; that is,
whether the grant of substantive certification shoﬁld be
conditioned on site specific relief,. |

The effect of transfer, therefore, would be to preseni'
the site specific relief issue to the ALJ and Council prior to its
probable.ultimate cdhsideratioh‘by this court and to delay the
site suitability determination for almost two (2) yearé.l This,
of course, presumes that the Council and OAL have jurisdiction
"to review site suitability disputes in the context of the
builder's remedy. If they do not, "transfer" is clearly
ridiculous and,kmore importantly, the Act itself may fail.

Before addressing the builder's remedy issue, it shodld
|lbe noted that legally the "transfer" need by viewed as nothing |
more than a change of venue from the Superior Court, Law Division,
to the memil'mxiOAL. Viewed as such, it may be given the
v"simplest and most realistic interpretation, one which must have
{lbeen intended by the Legislature in the absence of explicit

I ; , ,
language to the contrary (of which there is none).

lAs has been indicated above, failing successful mediation, the
most plaintiffscan hope for is that the Council will condition
an award of substantive certification on municipal provision of
Isite specific relief. If the municipality then refuses, the
matter returns to this court per Sec. 18 for ultimate review.

|
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This interpretation is consistent with the Transfer Act,

FENSRATRAUS

N.J.S.A. 52:14b-1, et seq. Pursuant to N.J.S.A. 52:14D-7, an
inter—aéency’transfer does not affect on-going actidns or
proceedings,.. "nor shall the transfer affect any order or
recommendation made by, or‘other matters or proceedings before
the‘agency;“

The Legislative scheme, in this light, becomes relative-
ly‘clear. Further, it is most consistent with the plain language
cf the Act. ~As’will be discﬁssed further below, the Legislature
clearly did not enVision é major departure from the on-going
process to satisfy the constitutional mandate. The Act was
intended to'supplement, nét emasculate, existing compliance

mechanisms.

5. The Builder's Remedy Under the Act: Perhaps the

Act's most serious potential defect - both legally and constitu-
tionally - is its treatment of- the builder's remedy. The issue
here is greater than simply the constitutionality of Sec. 28, the
"moratorium" provision. ,The question presented is whether the
kbuilder's remedy is at all viable; that is, whether the Council
or the OAL havethe legal authority first to consider and, second,
to award that relief to a litigant.

The reason why the issue is so fundamental is because of
the volunﬁary nature of'participation under the Act (see Secs.

9a and 13). No municipality is required to participate before
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the Council and no municipality is required to seek a substantive
 certification. Thefiatter;is true even if the municipality has
adopted a resolution of participation and filed its fair share
plan, housihg‘element and proposed compliant ordinance. 1In fact,
it appears that a municipality could withdraw its request for
substantive certification if an objectOr appears and, in any_ .-
event, it need never agree to refile its petition to accofd’with
COnditiohs‘imposed by the’Council. Séé Secs. 14 and 15.

The Act is strictly voluntary. It is, on the other
hénd, as the Legislature has explicitly stated, both a
comprehensive “séheme...which satisfies the constitutional
obligation" and an alternative "to the use of the buiider's

remedy as a method of achieVing fair share housing". Sec. 3.

However, it is only those things if a municipality voluntarily

undertakes to utilize the scheme.

The Supreme’Court has already spoken on‘this issﬁe.and,
after the most careful and extensive deliberation, held that the
satisfaction of this constitutional mandate cannot rest upon
voluntary compliance. It reached this conclusion reflecting

on the history of voluntary action subsequent to Mt. Laurel I,

It should be remembered that the first trial level decision in

this area was rendered in 19711; twelve (12) years prior to

lOakwood—at*Madison! Inc. v. Madison Tp., 117 N.J. Super. 11 (Law
Div. 1971). The trial decision which was the basis of the Court's
ruling in Mt. Laurel I was rendered in 1972, Southern Burlington
Co. NAACP v. Tp. of Mt, Laurel, 119 N.J. Super. 164 (Law Div.

1972} . :
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Mt. Laurel II. Mt. Laurel I, itself, was rendered in 1975;

eight (8) years prior to Mt5 Laurel IT.

The Supreme Court, therefore, had ample opportunity to
evaluate whether and, if so, to what extent, "voluntary"
compliance was a reasonable likelihood. In facﬁ, compliance

‘was not purely "voluntary" prior to Mt. Laurel II. Many

municipalities had been sued by both public interest and private
(for-profit) plaintiffs.
~ The six consolidated cases which resulted in the

Mt. Laurel II decision involved approximately twelve (12)

municipal defendants, two municipalities participating as amici ~

puriaé (which were separately involveq“in their own Mt. Laurel II
action) and fifteen (15)’Midd1esex County and three (3} Bergen
County municipalities Which were not ﬁhe subject of the appeals;
in all, approximately 31 municipalities. Other municipalities
were also under 1itiqation; including, but not limited to,
twenty—seVen (27) in Morris County (one of which, Chester, was

also beforé the Court in Mt. Laurel II). Most of these

municipalities -~ all buth three (Franklin, Clinton and Chester -
which had also been sued by the Public Advocate) had been sued

by public interest groups. Thus, prior to Mt. Laurel II, at

least as many as sixty (60) municipalities (and clearly many,
many more) had been sued, mostly by public interest groups.
Despite this history of litigation with public interest

plaintiffs, the Court acknowledged that more was needed. The
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Court was aware of the reasonable likelihood that public interest

sponsorship for Mt. Laurel II litigation was waning. Representa-
tion by counsel at oral argument and subsequent history have
confirmed that fact.‘ The Public Advocate has not filed any

Mt. Laurel IT actions since 1978 (other than amicus presentations

in other matters) and, in fact, dropped its Morris County
litigation against fifteen of the original 27 municipalities sued

partially on the basis of inadequate resources. Boonton, supra,

197 N.J. Super. at 363. This case, in fact, involves a

municipality’which the Public Advocate had sued and then
voluntarily dismissed its complaint. The National Committee
Against Discrimination in Housing ("NCDH“), the funding source
for the Middlesex County case, is nearly out of business and is
no longer participating in that case. The matter is being
pursued by the Constitutional Law Clinic at Rutgers. The
resources limitation on that group is obvious. The Suburban
(néw Metropolitan)'Ac;iOn Institute,’which funds the Mahwah case,
has barélykbeen able to pursue that action, let alone the three
others initially sued. Legal Services programs undertook only

one Mt. Laurel case other than Mt. Laurel itself, (East Windsor).

That case was settled without trial and the Mt. Laurel case was

picked up by the Public Advocate in 1975.

As the trial court noted in J.W. Field Co., Inc..v. Tp.

of Franklin, Docket No. L-6583-84 P.W. (Law Div, 1985) every suit

since Mt. Laurel II has been brought by a builder. (Slip Op.,
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pg. 4). This is largely confirmed by plaintiffs’' knowledge that

the only non-builder Mt. Laurel II suit brought since 1983 is one
against Cherry Hill Township and that only because of an alleged
misuse of the builder's_remedy by a builder plaintiff,

Thus, at the oral argument of the Mt. Laurel II

consolidated cases, the Court addressed its concern that there
was no plaintiff class to continue the vindication of the

Mt. Laurel mandate. Colloquy ensued as to the use of attorney's

fees and/or the builder's remedy (eschewed as a routine remedy

in 1977 in Madison. The decision in Mt. Laurel II represents

- the Court's reéolution of this problem.

’ Agaih, it should be noted;'mat the Court felt it had a
problem in the first place because of the lack of voluntary
compliance with the constitutional mandate. Over and over again,
the Court reiterated its frustration and impatience. See Mt.
Laurel II, supra, 92’§;£;‘at 199, 200, 200 fn.l, 212, 286, 289,
290-291, 293 and 341.’ |

Its primary goal in the opinion was to encourage

voluntary cqmpliance. Mt. Laurei IT, supra, 92 N.J. at 214. 1Its
second was to éimplify litigation and third was "to increase
substantially the effectiveness of the judicial remedy". Id.
>Thus; tofget compliance, the Court knew it needed a clearly
defined obligation and "éxposure" to those who did not voluntarily
comply. "Exposure" would be effected by encouraging litigation.

This encouragement would be effected by clarity to the mandate,
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expeditious resolution of disputes and the creation of a
plaintiff class willing to bring lawsuits. Thus, the Court
turned to the builder's remedy.
As the Court has already held:

Here we have plaintiffs who assert

interest in one of the basic

necessitites of life and seek

protection that, if denied, would ‘ e

similarly affect many, many poor e

people.

Mt. Laurel II, supra, 92 N.J. at 307. 1In that context, it was

clear to the Court that the judicial attitude toward municipali-

ties could not be "that the Mount Laurel obligation is a matter

between them (the municipalities) and their conscience". g;;
Laurel II, supra, 92 E#E; at 341,

Thus, the Supreme has heid that the builder's remedy
and the threat of builder litigation is essential to the
satisfaction of the constitutional mandate. It is completely
irrelevant whether the remedy, itself, is viewed as being of
constitutional\magnitude or rather in éid of the Vindication of
a constithtional wrohg; The point is that as td the vindication
of this conétitutional mandate, the issue haé‘been resoiVed.

Given this background, one can consider how the
Legislature viewed the builder's remedy and the threat of builder
litigation in the context of the Act. Plaintiffs' position is as
follows:

1. 4if the builder's remedy cannot be awarded in
a case transferred per Sec. l6(a) or when exhaustion is required

per Sec. 1l6(b) then those prov151ons of the Act are
unconstitutional;
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2. the builder's remedy can be awarded in a case
transferred per Sec. 1l6(a) or when exhaustion is required per
Sec. 16(b) and, therefore, those provisions are not unconstitu-
tional; : ‘ ‘

The first point above follows from the rulings of the

Supreme Court in Mt. Laurel II for several reasons:

a. PFirst, Secs. l6(a) and (b) cover all possible
cases brought to vindicate the constitutional mandate. If Mt.
Laurel ITI- 11t1gat10n will rarely result in a builder's remedy,
then no ?ullder is likely to sue to vindicate the constitutional
mandate. See discussion of Madison in Mt. Laurel II, supra,

92 N.J. at 279.

b. Second no other plaintiff class is adequate
to brlng such actions, Mt. Laurel II jis witness to the Court's
opinion as to the ability of the publlc interest bar to carry
this responsibility and there is no incentive in the Act or cases
which would attract any other class of plaintiffs; e.g., a
modification of the rules governing the award of counsel fees or
direction and funding to the Public Advocate. The counsel fee
remedy would be inadequate, in and of itself, given the
tremendous front end and carrying costs inherent in Mt. Laurel II
litigation.

¢. Third, no other incentive exists for voluntary
compliance, ' If no builder's remedy can be achieved, plaintiffs
in transferred cases will drop out and no incentive will exist
for the municipality to pursue certification.

This last point should be obvious. The Act, itself,

creates no incentive whatsoever to voluntary compliance outside

1It may be that a rare builder or landowner will do this but very,
very unlikely. Attaching a Mt. Laurel II count to an arbitrary
“and capricious challenge would jeopardize an early resolution of
the non-Mt. Laurel II claim. The only hope for site specific
relief would come from whatever leverage Sec. 15(c) gives by
preventing substantive certification in a contested matter prior
to an OAL hearing and the requirement in Sec. 10(f) that the
housing element include a "consideration of lands of developers
who have expressed a commitment to prov1de low and moderate
income housing." Neither is likely to give any encouragement

to a potential litigant. PFurther, if no builder's remedy could
be required by the Council or OAL as a condition of receipt of
substantive certification no municipality would be foolish enough
to permit reversion to the jurisdiction of the Court per Secs.
9{a), 18 and 19.
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of thekscope of litigation. 1In fact, it is for this reason that
it is fairly clear that the Legislature fully intended that the
builder's remedy remain as the major, if not only, incentive to
achieve voluntary compliance. In this regard, the Legislature
did not départ one iota from the Court's findinés and the
lessons of history. k |
Thus, it is apparent that the Legislature did not intend
to emasculate thekbuilder's remedy at all. 1In fact, the
kLegislature intended to use it in exactly the same manner as the
Supreme Court. This is witnessed byvthe fact that, in numerxous
‘sections of the Act, it is £he threat of litigation alone which
is used by the Legislature to encourage voluntéry compliance.
First, one may look to the findings and declarations in
- the Act. Sec. 2, which cohtains the findings'clauses, makes
‘no reference to the builder's remedy at a115 The Legislature
is simply articulating the need for "a comprehensive planning
and implementation response to the constitutional obligation,.."
and reitérating the Court'sown4statement that to the extent such

a response is legislatively provided, its role "could decrease".

-

See Secs.b2b and c.
In Sec. 24 the Legislature finds'that "state review of
the local fair share study and housing element" is "an essential
ingredient to a comprehensi?e planning and implementation
response." In fact, such review is an’"essential ingredient" to

the scheme created by the Legislature for a non-judicial
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