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INTRODUCTION

In order to assist the Council in its formidable task, the Civic
(previously Urban) League of Greater New Brunswick and the American
Civil Liberties Union of New Jersey (hereafter collectively referred
to as the Urban League) shall address on a point by point basis those
matters raised in the Issue Papers that are most critical to the needs
of low income households. First, however, we address several issues
~crucial to the housing needs of low income groups that unfortunately
have not been mentioned in the Issue Papers. We submit that the
issues identified in Section 1 below merit the same painstaking study
devoted to the issues set forth in the Issue Papers of the Department

of Community Affairs ("DCA").

1. Additional Issues Requiring Council Attention

a. Advocate for Low Income Groups. Low income groups will have

no advocate before the Council unless the Council takes affirmative
steps to provide for their representation. The Urban League analeed
this problem in detail in its brief to the Supreme Court; the relevant
portion is attached as Exhibit A. In addition to the modified
builder's remedy suggested by the Urban League, the Council should
consider funding an ombudsman's unit. The Public Advocate, the ACLU
and the Urban League do not have the resources to pursue more than a

small number of these cases. Competing points of view must have
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access to the Council.

b. Compliance Standards for Housing Elements and Mechanisms to

Insure Implementation. Standards must be established for the housing

/

elements to be filed by municipalities as a prerequisite to

substantive certification. A mechanism to insure the implementation
of such elements without undue delay must also be developed. |

Although the Fair Housing Act ("the Act") does not expressly
require the Council to promulgate such standards, the enactment of
clear guidelines is essential to the statutory scheme. Without such
guidelines, municipalities will not know what they must do to obtain
substantive certification. These guidelines should include technical
standards to govern each of the relatively straightforward elements
set forth in Sections 10(a) through (f) of the Act.

Section 11 (a), which addresses the means by which lower income
housing is to be provided, presents a more difficult problem and
demands a creative approach. Municipalities must be givén every
incentive to explore all practicable alternatives. The alternative
selected, and embodied in the municipality's housing plan, must afford

the "realistic opportunity" required by Mount Laurel II. Considera-

tions should include site availability, to the extent needed to
achieve the fair share goal, and, if presented as part of the housing
plan, infrastructure feasibility, including financing. Utilization of

state or federal subsidy funds must be realistic in light of the
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limitations on those resources. In short, the housing plan must
include a feasibility study demonstrating that these units will in
fact be produced.

The Issue Papers fail to address the crucial question of
compliance. Experience to date suggests that even after fair share
and site specific issues are reSolved, arduous negotiations are
required to implement these decisions with appropriate compliance
ordinances. The Council should promulgate model ordinances and give
them presumptive effect. Subjects covered should include:

1. A Council;defined consistent and statistically reliable
method of ascertaining regional median income.

2. Extent to which senior citizen housing is permitted.

3. Permissible priority and preference standards for selecting
occupants of units; a plan giving substantial preferences to local
residents is not consistent with the regional fair share obligation

imposed by Mount Laurel.

4, Affirmative marketing requirements for lower-income units,
including provisions to assure that urban residents and minority
groups are informed about and have access to these units.

5. Appropriate rental/sales mix. This point is discussed
further at page 5 below.

6. Acceptable administrative structures for implementing

affordable housing controls, such as establishing a local affordable
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housing agency or contracting with a county housing agency or the DCA;
a plah permitting developer self-administration should not be
acceptable,

7. Staging schedules, requiring that construction of Mount
Laurel and market units proceed simultaneously so that a developer
cannot complete the market units first and then default on its Mount
Laurel obligation. A phasing plan should require that construction of

the Mount Laurel housing begin as soon as a maximum of 20% of the

market units in the same development are built, parallel development

of the Mount Laurel and market units thereafter, and completion of all

the Mount Laurel units before the last market units are completed.

8. Equal numbers of low and moderate income units or other
appropriate balance as necessary to insure that units are affordable
to households at all levels within each income category, not merely
to households at the very top of the low and moderate income
categories., This point is discussed further at page 5 below.

9. Distribution ofvefficiencies, one, two and three bedroom
units to reflect actual needs of lower income households.

10. Suitable physical design standards, including minimum square
footage standards.

11. Affordability and resale/rerent controls to be in effect at
least 30 years, with incentives for restrictions remaining in effect

for the life of the housing.
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12, Dispersal of Mount Laurel units within each inclusionary
development to prevent separation and isolation.

13. Mechanisms to facilitate resale by Mount Laurel households

including statewide advertising of available units and maintenance and
circulation of lists of prospective purchasers by an appropriate
state-wide agency.

Sample ordinénces from North Brunswick and 014 Bridge are
enclosed as Exhibit B. All but the marked changes in the North
Brunswick ordinance were agreed to by the municipality, developers and
the Urban League; the 014 Bridge ordinance, already adopted and in
effect, reflects complete agreement of all parties.

Special comments concerning points 5 and 8 above are appropriate
because they address two significant problems not solved so far by
ordinance or housing plans produced through litigation: the
overwhelming production of sales rather than rental housing, and the
failure to provide housing for households below 45% of the median
regional income.

Sales housing is more difficult for qualified lower income
families to secure because even a relatively small down payment may
exceed the family's limited ability to assemble up-front cash and
because they must, in addition, receive mortgage lender approval.
Although local regulations that define the form of ownership have

traditionally been prohibited in New Jersey, the Urban League believes
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that the special position of Mount Laurel zoning justifies a

requirement that some housing be in rental form. The Supreme Court
has expressly endorsed this departure from traditional law in the

Mount Laurel context since Mount Laurel zoning deals with type of

household at least as much as physical use of land.

In addition, rental projects should be given a strong preference
with regard to subsidies available under the Act; indeed, the Council
could limit municipal use of subsidy programs in certified housing
elements to those targeted for rental units. Finally, if carefully
reviewed by the Council and its staff, a municipality might be
encouraged to develop rental housing by permitting phasing of its fair
share as a "bonus" for doing so.

Similarly, the Council should structure its regulations to
encourage -- indeed require -- that municipalities provide units for
the many low income households earning less than 45% of the regional
median income. It is clearly within the economic capacity of
inclusionary market developments to provide some of their units below
the 45% range. Moreover, the Council should require that
municipalities use the limited cash subsidies available under the Act
solely or primarily to expand opportunities for the lowest income
ranges, because experience has shown that moderate units can be
- supplied by market forces or by the mandatory set-aside device. A

"bonus" for production of units affordable to those earning under 40%
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of the regional median income, in the form of carefully controlled
'phasing of a municipality's fair share obligation, should also be
considered.

c. Displacement. Affordable housing is an urban as well as a

suburban issue. Substantial gentrification resulting in massive
displacement and loss of affordable housing stock is underway in
Hudson County, particularly in Hoboken and Jersey City. While this

process has not yet been the subject of Mount Laurel litigation, it is

clearly covered by the Mount Laurel II concept, since gentrification

prices (and in many cases literally forces) poor families out of the

market. As the Court observed in Mount Laurel II: "The zoning power

is no more abused by keeping out the regional poor than by forcing out
the resident poor."™ 92 N.J. at 214.

The Governor has stated his commitment to preserving affordable
housing along the Hudson waterfront. The Council should examine
affordability proposals previously developed for Hudson waterfront
communities (an example from Hoboken is attached as Exhibit C) and
incorporate appropriate standards into its regulations.

As evidenced by the number of oral presentations before the
Council in recent weeks, the reqgulations should also incorporate
standards relating to the shelter of the homeless.

d. Financial Need. Judicially-developed approaches to housing

need such as AMG have focussed exclusively on substandard housing as
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an indicator of need. However, both Mount Laurel II and the Fair

Housing Act specifically refer to affordable housing; that is, housing

that does not cost more than 30% of the household's income. Those low
income households forced to allocate more than 30% of their meager
resources for housing are entitled to the benefits of the Act. By
encouraging voluntary planning at the local level, permitting,inter—
local transfers, and providing substantial new subsidy money, the Fair
Housing Act opens up compliance techniques that were not readily
available to the courts,

The Council, as a politically responsive administrative agency,
was thought by the Legislature to be a stronger and more flexible

intrument to achieve Mount Laurel compliance precisely because it had

better tools. Since the Council can be expected to function
effectively to this end, it should begin by recognizing the full scope
of the problems it was created to solve. The courts, with more
limited powers and cruder compliance tools, understandably chose not
to confront financial need in the first round of decisions. There is
no justification for continuing this policy now. The Urban Leagque's
concrete proposals for approaching the issue of financial need in the
context of the Act are set forth under the heading "Present and

Prospective Need."
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2. Determination of Regions

The Act limits the Council's discretion in this regard and the

AMG regions cannot stand. The Urban League urges that the Council use
four-county regions wherever possible so as to maximize flexibility
and best balance opportunity and need. Urban counties with large
reservoirs of housing need should be matched 'with suburban counties
that have a capacity to absorb that need. 1In the northern and central
part of the state which most concerns the Urban League, we submit that
the following regions best serve the purposes of the Act:

a. Essex/Morris/Warren/Sussex

b. Union/Somerset/Hunterdon/Middlesex

c. Hudson/Bergen/Passaic

d. Mercer/Camden/Burlington/Gloucester

e. Monmouth/Ocean
Each of the first four proposed regions contains at least one urban
county and some suburban receiving area. Moreover, these regions
satisfy Section 4(a) of the Act in that they deviate very little from
the PMSAs. Hudson/Bergen/Passaic provides the least satisfactory
receiving area, but this is an inescapable consequence of the four-
county limitation. This problem can be offset by careful attention to
the displacement problem discussed above.

The statutory language requiring that the regions have economic
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and other "similarities" has been unifdrmly interpreted by the parties
arguing before the Supreme Court; and by Judge Skillman, to permit
linkage of urban and suburban counties. Any other reading would
render the section patently unconstitutional, which should be taken

into account in determining regions.

3. Estimate Present and Prospective Need

The Council should recognize the full scope of the regional
housing need by including "financial need" in the base data.
"Financial need" refers to those households residing in standard
housing but paying more than 30% of their income for shelter. A 1983
estimate of financial need by the Urban League's expert, Alan Mallach,
is attached as Exhibit D.

The Issue Papers, at pages 4-6, overstate the impact of filtering
and neglect to calculate its real costs. While there has concededly
been some improvement in household quality, such improvement reflects
the growing numbers of lower income households forced to pay more than
30% of their incomes for housing. Unless financial need is taken into
account by this Council, lower income households will rarely find

standard housing at a price they can fairly be expected to pay.

The "filtering" approach produces a plainly erroneous
undervaluation of actual housing need unless financial need is

incorporated into the formula. This is demonstrated bv the Annual
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Housing Survey prepared by the Census Bureau and HUD, which found that
between 1975 and 1983 the number of physically inadequate or
overcrowded rental units declined only .1 million nationwide, from 5.4
million to 5.3 million. During the same period, the number of
households paying more than 30% of their income for shelter increased
from 6.2 million to 9.8 million.

The DCA further contends that the "1985 need" should be used
instead of "1980 need." Because households formed since 1980 have had
to make some sort of shelter decisions, this position at first seems
plausible, at least as to prospective need. The 1985 need figures,
however, do not even attempt to account for the significant portion of
the 1980 prospective need that has been absorbed not in adequate and
affordable housing, but by paying exorbitant amounts, doubling up,
settling for substandard housing, or becoming homeless. The Council
should not accept the reduced 1985 figures unless it has hard data to
support such a reduction. The 1980 present need should not be cut at
all. It is mere wishful thinking to conclude that this previously
existing but unmet need has somehow disappeared on its own during the
last five years.

It is similarly misleading to baée calculations of lower income
need on market factors such as approvals of development applications
and real property transfers. Since lower income households are not

participants in the housing market in any effective way, these market
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factors are irrelevant to any determination of lbwer income need. 1In
short, need determination must truly reflect need. There will be
ample opportunity to make adjustments if need cannot realistically be
met. At this stage, however, there is no justification for any

adjustments which reduce "need" below actual housing needs.

4, Municipal Determination of Fair Share

a. It is important that the Council promulgate a specific
fair share methodology rather than vaguely-worded general
criteria for determination of municipal fair share

Mount Laurel II correctly determined that so-called

"numberless fair share" approaches (as in Oakwood at Madison) are
insufficient to encourage voluntary municipal compliance. Since
voluntary municipal compliance is the central thesis of the Act,
adoptioﬁ of a specific methodology is crucial. The DCA Issue Papers
assume that such a methodology will be determined and the Urban League
endorses this approach.

The methodology approved by Judge Serpentelli in AMG Realty and

Judge Skillman in Van Dalen should be the Council's starting point.
While the Council can ~- and should -- investigate additional data
sources to improve the accuracy of the formula (e.g., reevaluation of
the 82% figure rejected by Judge Skillman in Van Dalen; vacant land
data to substitute for the growth area measure), the conceptual

framework of the formula is sound. It avoids giving undue prominence



- 13 --

to any single factor, which could skew the fair share towards some
municipalities and away from others, by averaging land, emplovment,
employment growth, and community wealth. The logic behind each of
these factors is fully analyzed in Judge Serpentelli's AMG opinion.

At pages 11-12 of the Issue Papers the DCA criticizes the Urban
League formula1 and argues that the resultant median income factor is
an "arithmetically meaningless" number. It is apparent that the DCA,
along with the Rutgers Report,zvmisunderstand the rationale for the
income adjustment. The purpose of the Urban League adjustment is to
increase the allocation for communities with higher median incomes,
and reduce it for those with lower‘median incomes. It is not
"arimethically meaningless," since it is an adjustment factor, applied
on top of the allocation factors, to weigh them further in the
appropriate direction.

What the'Rutgers Report is recommending, by comparison, is a

factor that actually weighs population significantly more than income.

This is erroneous as demonstrated by the following hypothetical

example. Municipalities vary by population far more than by median

Je de d Jede e de ke d K ok ok do de ok g ok ke ke g de e ke K ke

1

The "Urban League formula," as used in the Issue Papers and in
these comments, refers to the methodology adopted by Carla Lerman, the
court-appointed expert in the Urban League case, after meetings with

all of the parties' planners.
2

The Rutgers Report is the pfoduct of the Rutgers Center for Urban
Policy Research ("Rutgers CUPR"). The Civic League, formerly known as
the Urban League, has been represented by the Rutgers Constitutional
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income. The approach set forth in the Rutgers Report would yield the
'following, assuming three municipalities in a region of 100,000 people

and a median income of $20,000:

POP INC AGG INC (PxI) SHARE
REGION 100,000 20,000 2,000,000,000 1.0000
MUN 1 10,000 15,000 156,000,000 ‘ 0.0750
MUN 2 5,000 25,000 125,000,000 0.0625
MUN 3 2,000 40,000 80,000,000 0.0400

Here, the most affluent>municipality has the lowest allocation factor,
and the least affluent, the highest factor. This approach is
completely contrary to the goals as well as the spirit of the Act.

The Urban League approach uses municipal income as a measure of
relative wealth, all else equal; the approach of the Rutgers Report
would measure each municipality's wealth as an absolute portion of the
regional wealth, and would give small, but wealthy municipalities a
smaller share than large municipalities at or even below the median.
This adjustment factor recommended by the Urban League would merely
shift fair share to those municipalities, large or small, which have a
relatively stronger financial base upon which to support growth. In

order to do this, the measure of wealth has to be expressed in

hhkkhhhhhkhkhkhkhhkhhkhkhkhhkkkhhhih
Litigation Clinic, which has no affiliation with Rutgers CUPR.
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relative rather than absolute terms.

The DCA further suggests thét municipalities could supply
accurate vacant land data to substitute for the arbitrary growth area
measure used in the Urban League formula. While all contributors to
the Urban League formula, as well as the Court, agreed that an
accurate measure of vacant land would be preferable to the growth area

data, vacant land data supplied by individual municipalities will be

of dubious value. Since the formula weighs each individual
municipality against the regional total, vacant land can only be used
accurately if all municipalities measure their land development
potential in the same way. This will not be the case if one
municipality uses vacant developable land in the numerator of the
fraction while others use total growth area. The Council should
continue to use growth area uniformly until the completion of an
adequate statewide vacant land survey. Hopefully, this should be
available within a year or two pursuant to recently enacted state
planning legislation, L.1985 c.395, which creates a State Planning
Commission to prepare a State Development and Redevelopment Plan that
will replace the SDGP.

Finally, the Urban League urges the Council to develop standards
for municipal housing surveys. As suggested by Judge Skillman in the
Van Dalen case, these should be based on actual field surveys

conducted for this purpose, rather than on secondary data.
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b. The distinctions between growth areas and limited non-
growth areas should generally be maintained with adjustments
being made sparingly and only on a case by case basis,

The Urban League views the proposal to allocate need to non=-
growth areas as ill-advised at this time. The principle that certain
designated areas should not be forced to grow is an essential element

of the Mount Laurel concept. It is certainly possible that some areas

designated non-growth by the old SDGP should be redesignated for
growth, and vice versa. This determination, however, should only be
made on the basis of comprehensive planning and environmental
analyses. It should not he based on the absurd premise that there is
no room for meeting fair share goals in the growth areas.

A new statewide planning process is underway. An interim
approach must be adopted, until the state has had the opportunity to
re-evaluate the entire problem. There is no question that in some
parts of the state, substantial growth has invaded the limited growth

area, making the distinction emphemeral at best. The Mount Laurel

judges have been properly reluctant to disregard the SDGP lines, but
the Concil has far greater flexibility to make these kinds of
decisions. |

The Urban League recommends that reconsideration of the growth
area boundary be permitted on a case by case basis. This case by case
approach is consistent with our recommendation concerning the "drastic

alteration" adjustment factor discussed below under the heading
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"Municipal Adjustments." If the SDGP improperly has an entire
commupity or a major part of it in the growth area, the correct
approach is not to assign a fair share and then adjust it, but to
adjust the community's classification at the outset. While such
adjustments should be made sparingly, they should not be totally
prohibited.

c. Credits. It is undisputed that the provision of the Act
dealing with credits must be interpreted by regulation to avoid the
patently unconstitutional result of wiping out most or all of the
regional fair share, which would result from the literal reading of
the statute. The Issue Papers, at page 13, correctly note that credit
should be given only for units built since the most recent census, and
thén only to the extent that they are properly controlled for
eligibility and affordability. In brief, the only units for which a
municipality should receive credit are those constructed or
rehabilitated since 1980 which are both affordable to and occupied by
lower income households, and have controls to ensure that they stay
that way.

vFor further discussion of credit issues, we attach the Master's

Report in the Freehold case is included in the Appendix as Exhibit E.

5. Municipal Adjustments

a. Suggested Approach. As a threshold matter, it should be
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noted that adjustments must be considered in conjunction with the
parallel statutory provision for phasing. The adjustment provisions,
like the phasing provisions, permit modification of the fair share
formula under certain special circumstances, such as the presence of
an historical district, for example. As a general rule, adjustments
should be made first, and phasing thereafter should be permitted only
to the extent required by circumstances not already factored into the
adjustment decision. A municipality should never be granted both an
adjustment to fair share and phasing of the adjusted fair share in
connection with the same factor.

The adjustment decision itself must be carefully controlled and
rigorously analyzed. The burden should be on the municipality to
prove that satisfaction of its fair share obligation is wholly
incompatible with the specific factor upon which the adjustment claim
is predicated.

The Urban League urges the adoption of the following threshold
tests, which can be framed as a sequence of steps:

1. Determine the unadjusted fair share goal;

2. Determine whether there is a potential conflict between
the goal and the particular factor which is the basis for adjustment
under the Act:;

3. Determine whether there is any manner in which the fgif

share goal can be accommodated that does not conflict with that
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factor. If the fair share goal may be met without infringing upon the
- protected factor, there is no basis for adjustment;

4. TIf the fair share goal cannot be met without infringing on
the protected factor, the question becomes: what steps can be taken to
minimize infringement? If the infringement can be acceptably
mitigated, here, again, there would be no basis for an adjustment;

5. Only if the infringement cannot be successfully mitigated
is there basis for any adjustment. At that point, determine the
largest number of units that can be accomﬁodated, assuming application
of all mitigation measures.

Using the example of an historic district, under the proposed
test it would be insufficient for the municipality to simply show that
the historic district exists. The municipality must demonstrate that
the full fair share cannot be accommodated anywhere in.the community
without having a significant impact on historical preservation values.
Thus, in most communities, it will be sufficient to require that the
Mount Laurel development take place in parts of the community removed
from the historic district. Even if adjacent development is
necessary, the municipality must show that the impact on the
historical structure or district cannot be adequately mitigated by
careful.design and siting. The burden on the municipality should be a
heavy one, and should apply to each of the adjustment factors set

forth in the Act.
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Adjustment should be allowed only'in rare circumstances and only
upon a detailed, fact-specific récord, in which the municipality
satisfies each and every element of its burden of proof. Moreover,
adjustments should not be cumulative, but limited to the amount needed
to accommodate the specific factors relied upon. For example, if a
community is entitled to a reduction of 100 units for agriculture, 200
units for vacant land, aqd 150 units for infrastructure, the total
adjustment should be 200 units, not 450, since the other adjustments
can be accommodated within the vacant land adjustment.

b. Infrastructure. The Council should approach demands for

adjustments on the basis of inadequate infrastructure with great
caution because this will often present a circular arqument. Growth

inevitably requires provision of infrastructure. By refusing to

provide infrastructure, a municipality may attempt to retard growth
and thereby avoid its fair share responsibility.

Adjustments for infrastructure should be allowed only in the rare
cases where physical limitations make it impossible to provide
adequate infrastructure at reasonable cost in the foreseeable future.
In general, if infrastructure cannot be built in sufficient quantity
to accommodate all of the necessary building during the fair share
period, phasing of the fair share should be considered. The lost
portion of fair share that results from adjustment is lost

permanently; the portion that is phased is deferred to a later time
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period but is enforceable when that time arrives. The municipality
should not receive a permanent adjustment of its fair share obligation
when infrastructure is only temporarily unavailable.

Infrastructure provides a good example of a problem which must be
guarded against whenever adjustments are demanded; i.e., the
application of potentially‘arbitrary exclusion criteria to matters
which have traditionally been dealt with very effectively in an
informal manner. In many cases, the absence of infrastructure can be

addressed. If a municipality wants a non-Mount Laurel development,

for example, accommodations are made, infrastructure is expanded, and
developers provide funds or facilities. It is essential that Mount
Laurel projects be treated the same way and have the same options as

other projects. Mount Laurel projects should not be defeated because

of inability to meet certain objective standards. Nor should the fair
share be adjusted downward because of a rigid application of such

standards, especially where non-Mount Laurel development continues

apace by means of informal arrangements.

c. Drastic Alteration of Established Pattern of
Development

Similarly, any’adjustment sought for "drastic alteration in
the pattern of development” must be viewed with some skepticism. This
is virtually incomprehensible as a rational adjustment factor and,
frankly, the Urban League cannot imagine circumstances justifying its

application. All growth, by definition, alters the pattern of
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development. Mount Laurel and the Act both contemplate that needed

growth will be channeled into the areas of the state most appropriate
for growth.

The Issue Papers seriously misfire on the approach to this
adjustment factor by focusing on the Hintz Report concerning site
suitability (page 21). Wwhile the usefulness of any scoring system is

extremely dubious in Mount Laurel cases, the Hintz Report is intended

to aid decisionmakers in evaluation of alternate sites within the
community. While these criteria may be helpful in deciding among
several competing sites, by definition, comparative site suitability
is irrelevant to the determination of community development as a
whole.

The proposed establishment of ranges for acceptable
densities is similarly inappropriaté. First, it assumes that these
matters are immutable, when development throughout the state
demonstrates that these factors change as a community grows. Second,
the DCA mistakenly assumes tﬁat public transportation, services, and
related infrastructure precede population growth. In fact, the
process invariably goes the other way.

d. Environmental Factors. The Council should not fall into

the Natural Resources Inventory Trap implicitly suggested by the Issue
Papers. Not all land subject to "environmental constraints" should be

considered unsuitable or unavailable for development. Depth to
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bedrock, high water table, and septic suitability are not absolute
criteria. It has become increasingly clear that many of these
standards are only applied when a community is seeking to prevent
development, and easily disregarded when the particular development is
considered desirable. A good faith effort to accommodate the fair
share must always be made and environmental factors should be subject
to the same rigorous analysis‘set forth above.

e. Conclusion. The crucial point is to insure that when

growth does occur, there not be additional hurdles for Mount Laurel

housing., The Act merely permits the Council to "consider" the listed
factors. There is no requirement that adjustments be granted with
regard to any of them. The municipality should not be allowed to
apply more stringent standards to Mount Laurel housing that it applies
to non-Mount Laurel development.

Finally, we note a useful suggestion offered by the Township of
Cranbury before the Supreme Court. Cranbury proposed that all fair
share numbers be. initially adjusted upward to anticipate the downward
adjustment in some municipalities. The Urban League formula similarly
incorporates a 20% upward adjustment for undevelopable growth area
land. This suggestion acknowledges a very important principle, that
is, that after all fair share calculations are made and all
adjustments completed, the total regional fair share must be

accommodated somewhere. In the alternative, municipalities that
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cannot demonstrate any need for downward adjustments, the "ideal"

communities for growth, could have their fair share adjusted upward.

Mount Laurel and the Act incontrovertably require, however, that any

fair share lost to adjustment must be made up elsewhere.

6. Limits Upon Municipal Fair Share

At least for the present, the scope of potential fair share
adjustments makes it both unnecessary and undesirable for the Council
to set any absolute limits on fair share allocations for individual

municipalities.

7. Resale Contfols

The Mount Laurel mandate will be seriously undermined by anything

less than the most rigorous vigilance in establishing and enforcing
strict resale controls. While it is clear under the Act that in
general resale restrictions should remain in place for at least 30
years, the Council should note that there is no prohibition against
indefinite restrictions. 1In order to best effectuate the goal of the
Act, the Urban League urges the Council to provide every possible
incentive to the municipalities to enact reéale}rerent controls for
the life of the housing. Anything less erodes the Legislature's
stated aim of providing affordable housing, by depleting the

inventory. Moreover, any time limitations on such restrictions only
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invite speculation by assuring a windfall to the last buyer. There
is no valid purpose to be served‘by limiting the resale controls and
the Council should resist pressure to do so from those seeking to
exploit the Act for their own profit.

Similarly, appropriate provisions must ensure that rental housing
remain available for rental for an absolute minimum of 15 years. If
such housing is thereafter converted to sale and condominium
ownership, it should be subject to resale controls for the balance of
its life.

Whatever the index used to adjust affordability limits, the
return to the seller should be less than the full index increase. 1In
some ordinances, for example, 75% of the index is the maximum
increase.3 In the Bedminster program, although the price increases by
the full index amount, 20% of the appreciation goes to a nonprofit
corporation to facilitate the purchase of new homes. This helps deal
with the interest rate fluctuation problem noted on page 43 of the
Issue Papers, without introducing complete uncertainty into the
process of determining resale price.

Provisions dealing with the sale of units for which a lower

income buyer is not readily found must be carefully drafted to ensure

khkhkhkkhkkkkhkhhhhhhdehrhhhs

3 The 75 percent is calculated on the total vlaue of the unit,
rather than on the seller's equity which will usually be considerably
less than 50 percent of the total value. At 75 percent, therefore, the
seller is still receiving a reasonable return on his/her investment.
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that the units are not lost from the stock. For example, if, after
diligent efforts, a lower income buyer cannot be found, sale at the
same maximum price might be allowed to households with income as much
as 50 percent greater than the ceiling for the relevant category; such
a limited exemption from income requirements would apply only to that
one sale. The Council has an important role here in requiring
municipalities, as well as encouraging DCA/HMFA, to develop
administrative procedures to minimize the risks that units remain
‘vacant or that they are lost to lower income households.

Because the main components of a Mount Laurel unit's sale price

are principal and interest, it is possible that the maximum resale
price of units will have to be lowered in periods when interest rates
escalate. In no event however, should a lower income seller be
required to lose his or her investment upon sale and, of course,
lending institutions will not agree to do so if they cannot thereafter
recoup the mortgage loan balance. As a last fesort, then, total
carrying charges may have to rise to accommodate these factors. To
avoid doing so, however, the Council should explore the possibility of
a contingency fund that would subsidize re-sales back to affordable
levels.

The Council is in a uniquely strong position to develop uniform
procedures with the banking industry to deal with foreclosures. It is

hoped that the Council will explore all possible avenues in this
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regard., We have been told that banks and other lenders will not lend
‘funds for lower income mortgages unless they are assured that the
units will be released from lower income price controls in case of
default and foreclosure. We find this suggestion questionable, because
the amount of the outstanding mortgage will always be less than the
permissible resale price (as it would have been less than the original
purchase price) and thus see no reason why sale at a higher price is
necessary to fully protect the 1enders' legitimate interests. We
believe that the Council is in a good position to investigate this
assumption and determine whether release from controls is really
necessary to insure an adequate flow of mortgage funds for lower
income purchases. If investigation reveals that release from controls
is necessary upon foreclosure, and thus that lower income units will
be lost from inventory in those circumstances, it is crucial thét
provision be made for the apprdpriate disposition of those funds
derived from the sale that are in excess of the lehder's loan'plus
costs and the seller's equity. All excess funds obtained at
foreclosure should be used for the development, subsidization or
acquisition of additional affordable housing units, to replace those
lost in foreclosure. Foreclosure clearly should not operate as a

windfall to either the seller or the municipality.

8. Regional Contribution Agreements
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The DCA has placed far too much emphasis on the mechanics of
sorting out competing proposals, while virtually ignoring the central
issue of quality control; i.e., ensuring that the Agreements actually
produce housing.

The Issue Papers completely fail té address the content and
regulation of regional transfer agreements, although the Act plainly
contemplates that such agreements are to be tightly controlled by the
Council. Detailed regulations must assure that the fair share
transferred from one community will in fact be met in another. The
crux here is to assure that there is a real flow of funds from the
sending community to the receiving one. The price of each unit
transferred should be set realistically. It should include not only
the actual construction or other subsidy necessary for the unit to be
built or rehabilitated but also the planning and administrative costs
engendered by the transfer.

'If a municipality has indicated in its housing plan that it
intends to enter into an agreement, there must be a mechanism to
ensure that it actually does so within a reasonable time. Substantive
certification could be made conditional on receipt by the Council by a
date certain of a duly executed agreement, for example. There must be
a firm deadline after which the municipality would be required to
implement specific fallback arrangements set forth in its Housing Plan

for meeting the need within the sending community. Under no
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circumstances should a municipality be allowed to use the transfer
agreement procedure to unduly delay implementation of its fair share
obligation,

In addition, the Council guidelines must require adequate
reporting and monitoring (by both the Council and the sending
municipality) to insure that the funds are properly spent by, and the
units actually developed in, the receiving community. Transfer
agreements should be voided -- and the sending municipality required
to provide the units within its own boundaries -- if the receiving
municipality breaches the agreement. This will insure that sending
municipalities taking advantage of the special benefit of the Regional
Contribution Agreemeht act as monitoring agents for the Council and
remain responsible for all of their fair share.

The Council should take an active role to facilitate and expedite
the transfer process. The Council can encourage applications from‘
"paired" municipalities, for example. 1In addition, it could usefully
act as a broker by "packaging" programs from transferring
municipalities, and soliciting expressions of interest from potential
receiving municipalities. The Council could also publish guidelines
regarding the sending municipality's contribution.

In the final analysis, of course, each agreement must
be tailored to the specific needs of the municipalities involved. The

contribution must be adequate to the specific tasks set forth in the
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agreement. The cost of rehabilitation, for example, will vary from
Camden.- to Newark, as will the cost of internal subsidization. The
procedures adopted, accordingly, must be sufficiently flexible to

allow for case by case assessment.



APPENDIX A

Excerpts from the Urban League's
Brief to the Supreme Court on the

Issue of Builder's Remedies



A. Voluntary Implementation of the Fair Share Obligation.
Through the Affordable Housing Council is Illusory and
Unconstitutional Unless a Builder's Remedy can be Awarded Because
.Otherwise There is No Incentive to Seek substantive Certification

The Fair Housing Act pays scant attention to the builder's

remedv. Yet, because it is a central aspect of Mount Laurel II,

assessment of the facial constitutionality of the Act requires an
inquiry into whether the Act sufficiently incorporates or
substitutes for the builder's remedy. We submit that the Act
would be constitutionally deficient in this regard unless
substantial clarification is added through a combination of
judicial construction and administrative implementation.

The Act contaihs only two explicit references to the
builder's remedy, both of which are essentially negative.
Section 3(a) provides that "it is the intention of this act to
provide various alternatives to the use of the builder's remedy
as a method of achieving fair share housing."”™ "Builder's remedyf
is hot included in the definition section of the Act, § 4, but it
is defined in Section 28, which provides for a moratorium on

33

awards of the builder's remedy until early 1987. The Section

28 definition is:

For the purpose of this section "builder's remedy" shall
mean a court imposed remedy for a litigant who is an
individual or a profit-making entity in which the court
requires a municipality to utilize zoning techniques such

as mandatory set asides or density bonuses which provide
LA R AR R XXX XXX S R XXX SRR SRR RRRR2 2222222 22 2 3

33 The constitutionality of the Section 28 moratorium will be
considered separately infra, Point 1IV.
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for the economic viabilitv of a residential develcpment
by including housing which is not for low and moderate
income households.

A matter of terminology is important here. The term "builder's

_remedy" has come to acquire two distinct meanings in Mount Laurel

litigation. As used by politicians, newspaper reporters and angry

citizens in municipalities faced with a Mount Laurel obligation,

"builder's remedy" is often meant to describe the mandatory set

aside technique which this Court approved for use in Mount Laurel

II. It is, of course, hostility to the overbuilding that results
from the 4:1 ratic of a 20% setaside in a development with higher
than normal density, which generated much of the pressure for
passage of the Fair Housing Act and, specifically, the Section 28
moratorium provision,

Despite the obvious legislative hostility to the mandatory set

34

aside (or "builder's remedy," as some would call it)”", a fair

reading of the Act is that it permits (although it does not require)
use of the mandatory set aside technique to achieve compliance.
Section 11(a), for instance, requires a municipality to "consider"
in preparing its housing element for submission to the Council:

[r]lezoning for densities necessary to assure the economic
viability of any inclusionary developments, either
through mandatory set asides or density bonuses, as may
be necessary to meet all or part of the municipality's
fair share.

(222 2222222222222 X2 2222222 X222 222222 2R X222 X2 R R R R 2

34 Throughout this brief, we use the term "mandatory set
aside" when referring to required ratios of Mount Laurel to
market rate housing in an inclusionary development. Correct use
of the term "builder's remedy" will be explained in the next
paragraph.
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In this respect the Act is facially constitutional.35

There is a different, more correct use of the term
"builder's remedy,"” one which this Court explicitly used in

Mount Laurel II and which is crucial to the analysis of the

constitutionality of the Act. Mount Laurel II recognized that

the ability of public interest plaintiffs to vindicate the
Constitution was severely limited. It therefore sought to
provide sufficient incentive to private parties -- builders --
to insure that the necessaryv constitutional litigation would
be brought. Without such an incentive, it was found, the

teaching of Mount Laurel I would remain a hollow abstraction.

The incentive provided was not the mandatory set aside as
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35 It may be argued that the Act, unlike Mount Laurel II,
seeks to de-emphasize the use of the mandatory set aside and thus
reduces the likelihood that housing elements submitted to the
Council will provide the constitutionally required "realistic
opportunityv.” Although the significant appropriation of housing
subsidies also contained in the Act somewhat mitigates this
objection, the money appropriated to date is clearly insufficient
to meet fully the housing need covered by the Mount Laurel
doctrine.

Housing elements that do not contaln a mandatory set aside
nevertheless can be realistic if carefully crafted. The Urban
League respondents achieved a model settlement with Plainsboro
Township, which like many of the appellants here sought to avoid
excessive growth. The settlement will provide 575 units of low
and moderate income housing with only 60 units of related market-
rate housing, by placing primary emphasis on tax sheltered
financing and use of a housing trust fund. Because a "realistic
opportunity” standard can be satisfied without a mandatory set
aside, and the Fair Housing Act does not prohibit use of the set
asides generally (deferring for the moment the moratorium
questlon), it cannot be said that the Act is facially
unconstitutional by attempting to discourage use of the mandatory
set aside. Any constitutional problems in this area will arise
on an as-applied basis.
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such, because such a zoning technique applies with equal force
tc builders or landowners who have had nothing to do with

Mount Laurel litigation. Rather the carrot was the promise

that a successful builder-plaintiff who offered to provide a
significant amount of lower income housing, on a site and in a
manner that was not inconsistent with environmental and other
general planning suitability criteria, would be entitled to
build on that site, even if the town might prefer compliance
on a different site and even if some alternative sites might
iﬁ other circumstances be regarded as "more suitable." 92
N.J. at 279-80.

Properly understood, therefore, the builder's remedy is
the builder-plaintiff's right to a personal and concrete
remedy. Absent this specific entitlement, the defendant
municipality could easily rely on the inherent
interchangeability of many developable sites to come up with a
compliance plan that excludes (spitefully, or on more
legitimate grounds of planning preference) the winning
builder-plaintiff. No economically motivated entity will
undertake expensive and complex litigation, such as Mount
Laurel cases, without assurance that "winning” will include
tangible reward as well as the nobler satisfaction of having
done the right thing. The builder's remedy acquires
constitutional status as a result -- not because builders have
a constitutional right to build, but because lower income
households have a constitutional right to have a realistic

opportunity to have the housing built and have no other way to
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insure that this will occur. The situation is comparable to
the well recognized conjunction of principle and profit that
allows booksellers and movie theatre owners to pursue the

first amendment rights of their patrons. See, e.g., Paris

Adult Theatre v. Slaton, 413 U.S. 43 (1973). As a technique

to encourage litigation that would vindicate the Constitution,
there can be no doubt but that the builder's remedy technique
has succeeded spectacularlv well, judging by the number of

private suits - well over 100 - filed since January 20, 1983.

Nowhere in the Act is there an explicit authorization for
thé award of a site specific remedy as an incentive to a
builder to bring a municipality to constitutional compliance.
There is, however, in Section 10(f), a requirement that the
municipality's housing element include "a consideration of
lands of developers who have expressed a commitment to prdvide
low and moderate income housing." This provision, we submit,
is sufficiently broad that it can be construed to pérmit a
form of builder's remedy incentive adequate to save the Act
from facial invalidation.

The central concept of the Act is voluntarv compliance.
Municipalities initiate the process by filing a notice of
participat;on and thereafter a housing element. § 9(a). In
support of its housing element, the municipality makes its own
fair share study, which is then reviewed by the Council
against Council-promulgated criteria that may be quite non-
specific. Finally, "at any time during a six year period

following the filing of the housing element,” § 13, the
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municipality may, but need not, move for substantive
certification which, if granted, will immunize it from
litigation for six years unless a heavy presumption of
validity can be overcome by "clear and convincing®” evidence to
the contrary. § 17(a).

On the face of the Act, the inducement to voluntary

compliance is the effective immunity from Mount Laurel

litigation achieved through substantive certification. This
inducement is illusory, however, because of the way the key
sequence of statutory events intersects with the Act's
provision for exhaustion of administrative remedies. Once a
housing element has been filed pursuant to section 9(a), no
matter how inadequate it may be, a private litigant is
required to exhaust review and mediation before the Council
and an Administrative Law Judge before it can bring or pursue
an exclusionary zoning suit in the Superior Court. § 16(b).
Although the municipality has six years to seek
substantive certification, § 13, it will have an incentive to
do so once suit is filed or threatened by a builder, because
the mediation and review process obligation prevents the
litigation from going forward, § 16 and certification
effectively kills it. § 17. Section 14, moreover, even gives
the municipality sixty days to refile for substantive
certification should it initially be rejected by the Council.
It will be a rare municipality indeed that cannot come up with
a substantive certification for its housing element after the

second try, and thus gain effective immunity from the
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litigation which has been foreclosed while this administrative
process has been unfurling.

The apparent result of this process -- housing elements
that afford a "realistic opportunity" for the construction of
lower income housiﬂg -~ would hardly be unsatisfactory

(assuming, as the Urban League respondents do at this stage,

that the Council will develop constitutionally adequate
standards for passing on substantive certification) but for
one catch. Because the outcome of the process will almost
certainly be substantive certification for all but the dullest
of municipalities, effectively barring litigation, there is in
fact very little incentive for a private, profit-motivated

builder to trigger the process by bringing or threatening suit

36

in the first place. And if the builder suit is not brought,

then there is neither statutory nor real-world incentive for
the municipality to seek the protection that substantive
certification will confer. The legislation, in other words,

is circular, and the inducement that it offers to

constitutional compliance is illusory.37
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36 There is a continuing incentive for public interest groups
to trigger the process. As this Court correctly recognized in
Mount Laurel II, however, neither lower income individuals nor
groups speiiing for them have the resources to pursue this kind
of litigation on a broad scale. That the Mount Laurel doctrine
is not self-executing was the lesson of Mount Laurel I, and there
must, therefore, be some additional mechanism for vindicating the
constitutional rights involved.

37 There is one technical loophole in this analysis. Section
18 provides that the obligation to exhaust ceases "if the council
rejects the municipality's request for substantive certification
or conditions its certification upon changes which are not made



The circle can only be broken by assuring the builder
that his involvement in the process will be effective., For
the last 2 1/2 years, defendant municipalities have for the

most part subverted Mount Laurel II by refusing to acknowledge

its clear warning that municipalities not in compliance would

be subject to the onerous requirement of the builder suits and
the builder's remedy. Notwithstanding these consequences, few
municipalities did undertake voluntary compliance, and few

that were sued took any effective steps to reduce their

d.38

reliance on the mandatory set aside as Plainsboro di They

apparently gambled that the pressure would build to the point
that the Legislature would take them off the hook. The
pressure is real, and the Legislature has attempted to respond
to it by authorizing "various alternatives" to the builder's

remedy. § 3. But the legislative response must stay within

****************************************************f**********

within the period established in this act . . ." Read in
comparison to Section 14, which flatly permits refiling even if
there is outright rejection by the council rather than a
conditional rejection, Section 18 seems to mean that exhaustion
would cease immediately upon flat rejection, and that litigation
in the Superior Court could thereafter proceed, even if the
municipality decided to refile under Section 14(b). If this
construction is correct, then there is some slight incentive to
the builder to trigger the process by bringing the initial action
-- the possibility that the Council will issue an outright
rejection. It stretches belief, however, to think that the
Council will do so very often. The overriding statutory purpose
is to encourage voluntary compliance, and the Council will almost
certainly respond to this by conditioning approvals and allowing
the municipality an opportunity to rewrite non-compliant plans
unless the initial submission has been so defective as to imply
bad faith.

38 See note 35 supra.
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39

constitutional bounds, and the question thus becomes

whether any of these alternatives can satisfactorily replace
the builder's remedy.

We submit that they cannot. As noted above, the phrase
"builder's remedy" connotes two different aspects of the Mount
Laurel doctrine. The Legislature has responded to the
overbuilding aspect by encouraging use of alternate mechanisms
such as public subsidies, rehabilitation, rent control,
regional contribution agreements, and the like, see §§ 14, 20-
21, to produce the needed lower income housing. These

alternatives are generally satisfactory to the Urban League

respondents, which have never contended that a municipality's

Mount Laurel obligation must be met through a mandatory set a-

side on a 4:1 ratio.

.Nowhere in the Fair Housing Act, however, does the
Legislature respond to the more important aspect of the
builder's remedy -- its function as a stimulus to a compliance

process, either judicial or administrative, which will lead a
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39 As previously noted, see pp. 58 - 59 supra, the builder's
remedy has constitutional status as a necessary means of
implementing the Mount Laurel doctrine. This Court has not had
an occasion to state explicitly that the constitutional
obligation runs to the state as well as to local governments; in
In Re Egqg Baxrbor Associates, 94 N.J. 358 (1983), the Court went
to some geniiﬁs to rest its decision on grounds of statutory
interpretation rather than constitutional command. However,
whether based specifically on the zoning clause, N.J. CONST. art.
4, § 6, par. 2 or on "inherent" concepts of the general welfare,
see 92 N.J. at 208-09, it is inconceivable that the Legislature
could authorize municipalities to violate their constitutional
mandate simply by creating a state administrative forum within
which to do so.
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municipality to the point where it will actually choose from
the available methods of compliance. The essence of the Act
is voluntarism, and the sorrv eight year history from Mount
Laurel I to II taught this Court that voluntarism alone will
not satisfy the constitutional mandate.

This is not to say that only the builder's remedy can
satisfy the constitutional mandate that there be an effective
method for policing the constitutional obligation. A properly
financed and administered state enforcement agency, for
instance, would be at least facially adequate. The
enforcement contemplated by Executive Order 35, a priority of
state aid for municipalities in compliance with fair share

goals, see Markert v. Byrne, 154 N.J. Super. 410 (App. Div.

1977) , offers similar possibilities. We do not specifically
endorse either of these possibilities, but mention them only
to demonstrate that other enforcement mechanisms are feasible.

Such mechanisms, however, are subject to executive or
'legislative discretion and not within the power of this Court
to compel. For this reason, the builder's remedy remains the
only viable enforcement mechanism available to the Court until
the political branches choose to act equally effectively.
Either the ¥air Housing Act must be construed so as to find
authority to award a form of builder's remedy under
appropriate circumstances, or it must be found to be facially
unconstitutional. We believe that the Act can be construed
to preserve its constitutionality in this regard.

The Act does not prohibit award of a builder's remedy.40



Moreover, in Section 10(f), it specifically recognizes the
relevance of ready, willing and able builders as an important
component in evaluating the "realistic opportunity” afforded
by a housing element submitted to the Council for substantive
certification. Finally, the Act states that its purpose is to
"satisf(y] the constitutional obligation enunciated by the
Supreme Court," § 3, accord § 2(c), of which one major
component is the builder's remedy incentive. Given what might
be called a grudging acceptance by the Legislature of the
builder's remedy as a necessary evil on occasion, and given
the general precept that constructions sustaining
constitutionality are favored, we believe that an adequate
form of builder's rémedy can be read into the Act to provide
the necessary stimulus to compliance.

Our construction_is consistent with the structure and
purpose of the statute. The Act envisions the continued
threat of builder-remedy suits in court. It seeks to induce
compliance by offering presumptive immunity from such remedies
through administrative certification of compliance. Where
certification is denied or its conditions rejected, the
builder is free to preceed in court, towards a site-specific
peréonal remedy. Offering such a remedy to a builder who
establishes noncompliance in the administrative process defers
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40  We emphasize again the dual nature of the builder's remedy.
As explained above, the Act focuses on alternatives to the
builder's remedy as a compliance mechanism, and totally ignores
the problem of providing enforcement incentives.
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to the legislatively preferred mechanism while assuring
enforcement of the constituticnal mandate for which the
mechanism was created.

In essence then, we suggest that this Court construe
Section 10(f) to mean two things. First, it means, as it
states, that a municipality in developing its housing element
and fair share ordinances must consider the land of developers
interested in providing lower income housing. If, however, no
objector appears and the plan is reviewed by the Council and
its staff alone, the municipality need not incorporate such
land in its fair share plan, provided that the plén is
otherwise "consistent with the rules and criteria adopted by
the council" and "make[s] the achievement of the
municipality's fair share of low and modefate income housing
realistically possible," §§ 14(a) and (b). Second, Section
10(£f) must mean that if an objector establishes through the
review process that the plan, which does not incorporate its
site, is substantially inadequate, then the Council must
condition substantive certification on an appropriate rezoning
of that objector's site. Thus, the Section 10(f)
"consideration," which is permissive if the voluntary plan is
adequate, becomes mandatory if the plan proves substantially
inadequate.

We say "substantially inadequate" because we see no
reason for mandating inclusion of a site inconsistent with the

town's master plan simply because of technical noncompliance

with some administrative regulation or lack of realism in some



41 Failure to cross

minor portion of the housing element.
every bureaucratic "t" in the drafting of the zoning or -
affordable housing ordinance for example, should not condemn a

municipality to Mount Laurel purgatory. Likewise, if a

housing element fairly assures development of 95% of the
properly determined fair share, but unrealistically estimates
rehabilitation, subsidization, or exercise of a density option
to achieve the last 5%, the conditional certification should
mandate correction but not necessarily import a mandatory
builder remedy. Where, however, the plan is fundamentally
flawed -- falling far short in rezoning or realism -- the
Council should condition certification upon rezoning the land
of the objector who has exposed the flaws..

A real problem will develop, as in the past, where the
plan is fundamentally flawed but includes the potential
builder-participant's site. Presumably a builder who gets the
desired higher density rezoning with a set-aside will not
object to such a plan, even if its development will produce
only half of the town's fair share and the town proposes
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41 Until now, noncompliance has been almost a foregone
conclusion because few towns had taken Mount Laurel I seriously
and thus the number of zoning ordinances likely to produce more
than a nominal amount of lower income housing was infinitesimal.
The rigorous enforcement of Mount Laurel II, the growing stock of
compliant ordinances, the establishment of a state-wide
administrative mechanism expressly designed to satisfy the
constitutional mandate, the promulgation and then interpretation
of criteria and guidelines, and the statutory offer of virtual
immunity from suit for voluntary compliance make it likely that
many housing elements from here on will be serious efforts.
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42

nothing else. The situation should be different now because

the Council is obligated to scrutinize the adequacy cof é-plan
even when there is no objector, § 14, a situation called which
could not occur in court since there is no jurisdiction
without a complaint. We must assume that the Council will
conscientiously exercise its functions, even if the Public
Advocate, some public interest group or conscientious
residents do not intervene. 1In any event, as in 014 Bridge,
such drastic flaws will almost certainly attract another
landowner/developer who then would be entitled to mandatory
inclusion. If not, perhaps the Council would consider, or be
required by this Court to undertake, appointment of a master

or designated objector.

There is a further problem, however. Sections 18 and 19
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42 A far more notorious example of municipal-developer coziness
arose in the Urban League case itself where the celebrated
builder-plaintiff in QOakwood at Madison pursued its builder's
remedy to this Court in 1977 and prevailed. 72 N.J. 481 (1977).
Six years later, the Urban League respondents found it necessary

to revive compliance proceedings against the defendant township,
0ld Bridge, because nothing of substance had been done, either as
to Oakwood's site or any other developments in the municipality.
Indeed, Oakwood was about to begin construction in early 1985

under a site plan approval permitting construction of 1200 market
units without requiring construction of any lower income units.
This after the express guaranteed to this Court in 1977 of 20%
lower income units. 72 N.J. at 549-50. The trial court stayed
issuance of more than 120 building permits until an appropriate
plan for phasing in lower income units is produced. Intervention
by more recent builder's remedy plaintiffs has assured attention

to provision of additional affordable housing, but it has

continued to be the experience of the Urban League respondents

that independent review, by a public interest party or by a

master, is necessary to assure that the full scope of the Mount
Laurel guarantee is being met. Indeed, as of this date, the Oakwood
plaintiffs, now defendants in the Old Bridge portion of the Urban
League case, have not submitted a plan for phasing its lower income
units and thus the trial court's injunction against the development
remains in effect.
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provide for a number'éf circumstances under which the
obligation to exhaust administrative remedies terminates,
including failure to file a timely housing element, denial of
substantive certification, and refusal to make the changes
required by a conditional certification. Nowhere does the
statute specify, however, what happens when a municipality
fails to move for substantive certification after a timely

43 It is plausible to read

filing of its housing element.
Section 18 to require that the obligation to exhaust continues
unless and until there has been a denial of a petition for
substantive certification.

If this is so, however, a clever municipality could

virtually guarantee itself a way to avoid any Mount Laurel

obligation by filing a very adequate housing element and never
moving for substantive certification. No builder will seek

mediation and review under Section 15(a), which apparently

will trigger a petition for substantive certification,44
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43 A municipality's housing element can be the basis of a
petition for substantive certification for up to six years, but
the statute nowhere requires petitioning during this pericd. §
13. - .

44 There is a further statutory lacuna here. Section 15(a)
provides for mediation and review in two circumstances -~ upon
objection to a petition for substantive certification, § 15(a)
(1), and when sought by a litigant required to exhaust, § 15

(a) (2) . The remainder of the section then describes what happens
upon objection to a petition for substantive certification,
without ever again mentioning a Section 15(a) (2) request. There
must be something to mediate and review, however, and it does not
make much sense to ignore a housing element already filed with
the Council. 1In addition, the review and mediation process must
produce and certification or its denial is all that the Council
is empowered to order. Thus, Section 15(a) (2) should be



because there is no likelihood of a builder's remedy resulting 'I'

if the plan is, so hypothesized, very adequate. And the town

need not actually adopt ordinances implementing its very

adequate proposed housing element until it receives

substantive certification. § 14(b).
To avoid this apparently inadvertent result, this Court

should contrue the statute to terminate the obligation to

exhaust between the time that the housing element is filed and

the time that the municipality petitions for substantive

certification. During this period, a builder could procéed

directly to suit in the Superior Court, challenge the

underlying ordinance (not the unenacted housing element), and

be awarded a builder's remeldy under appropriate

circumstances. .
Presumably to avoid this consequence, any municipality

serious about complying with Mount Laurel and the Act will

move immediately for substantive certification, when filing
its housing element, as it should. The interested builder
would then decide whether to object or not, depending on an
assessment of whether the housing element is adequate. But
even if there is no objection forthcoming, and hence only the

Council's nonadversarial review, the purposes of Mount Laurel

and of the Act will have been furthered by moving the housing

element along towards substantive certification, enactment,
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construed to trigger a request for substantive certification
automatically.



and eventual implementation.45

~ However arrived at, the remedy before the Council need
not be identical to the builder's remedy implemented by Mount
Laurel II. Indeed, this Court should take note of the
experience that has accrued since January 1983, particularly

as explored in Field v. Franklin, N.J. Super. (Law

Div. 1984) (116 N.J.L.J. 1) (Nov. 21, 1985) and Allan-Deane

Corp. v, Bedminister, N.J. Super. ___ (Law Div. 1984).

Three major revisions seem plausible. First, some system
of limiting or ordering multiple remedies is appropriate. The
trial court has already attempted that in its priority

decision in Field v. Franklin, where it grappled with 11

builder-remedy'plaintiffs whose proposals would have clearly
exceeded the municipality's fair share. In general, we
believe that limitationh to only one builder remedy before the
Council would be reasonable. Of course, more than one
objector may appear because a later filing objector might
choose to gamble that the first objector's site will be found
inadequate and thus that s/he will be the one receiving the

10 (f) consideration/remedy. The objecting builder will, of
course, be primarily concerned with establishing the
suitability of its site -- but under this scheme, must also be
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45 This proposed construction squares with Section 13, which
allows six years for substantive certification, because a
municipality which has no significant development pressure may
still choose to take a chance that no suits will be brought, a
situation that existed before the Act with many municipalities
which ignored Mount Laurel II with impunity.
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concerned with establishing the inadequacy of the town's .
entire plan, just as builder-plaintiffs now must show that a

town's overall land use regulation is not in compliance with

the Constitution in order to be awarded a remedy.

Sécond, the winning builder-objector's remedy might be
limited, despite the actual size of the land held, to a
certain proportion of the town's total fair share. We propose
a limit of one-half, for two reasons. First, the Act |
encourages the use of alternatives to high-density at the 4:1
ration of market to lower income housing. A builder's remedy,
however, is almost always at this ratio. If the builder-
remedy were to consume most of the fair share, the
municipality would have been deprived of the legislative

46

preference for alternatives. In addition, the Act as ' .

revised by the Governof permits a town to transfer, through
carefully controlled regional contribution agreements, up to
half its fair share to another municipality, if it is willing
to pay the price. § 12. This provision suggeéts one-half as

a reasonable benchmark for the alternatives to mandatory set-

asides.47
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46 That of course, would not be entirely unfair since the
premise of a remedy is that the plan submitted by the
municipality was substantially inadequate. Nevertheless, both
interests can be accommodated through a formula that limits the
objector's remedy to something like half of the total.

47 The one-half limitation may have to be relaxed in the case

of some municipalities with very small fair shares, so that the

single builder-remedy is large enough to permit an economically-
feasible scale of construction. .



This last point Qrings us to the third, and most drastic,
possible revision of the remedy available to an objector
before the Council. Increasingly, in settlements, Mount
Laurel builder-plaintiffs are offering to build the
traditional low-~-density single-family developments permitted
under normal zoning while making a cash contribution towards
lower income housing. This has the benefit of minimizing the
number of market units built while increasing flexibility in
meeting the fair share. One of the great disappointments for

the Urban League respondents has been that almost all Mount

Laurel compliance has been in the form of rezoning for
construction of new units that will be offered for sale rather
than rental. New units require time to build, often years,
and sales units require mortgage company clearance and a
substantial down-payment quite clearly not available to most
truly low-income families. Cash contributions offer the
possibility of immediate rent subsidization in existing units,
and of reaching further down in the plaintiff class than is
possible when family income alone must carry the entire
housing cost.48

Although a cash contribution approach has been used

sparingly to date in Mount Laurel compliance plaus, we propose
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48 In most orders and settlements, builders have been required
to ensure only that the Mount Laurel units are affordable to
households earning 90 percent of the applicable ceiling -- or 45
percent of median income for low income units and 72 percent of
median for moderate income units.




that it could be made mandatory in the builder's remedy
awarded by the Council as opposed to the courts. This
approach would satisfy a municipality's goal of lower

densities, the Urban League's goal of immediate housing, and

the builder's goal of profitable development. The
municipality would retain the initial discretion to propose,
in its revised submission under Section 14, how best to use
that money towards the fair share. 1Indeed, if the Township
were interested, and a receiving municipality were available,
the revised housing element could suggest using the successful
objector's contribution to fund transfer of some units. The
Council clearly would have to issue criteria to determine how
much of a contribution is appropriate for each kind of low-
density development and what limits would be placed on the
municipal discretion to use those funds.

In offering this analysis of the builder's remedy problem

in the Fair Housing Act, the Urban League respondents have

stressed, as we believe it is incumbent upon a public interest
plaintiff to do, the long-term perspective on the public
interest. We believe that the Act can and should be construed

in a manner to save its constitutionality, because the

ultimate value of the Mount Laurel cases will prove to be that
they stimulated an effective legislative solution to an

otherwise ignorable problem. At the same time, however, we

cannot lose sight of the particular circumstances of the Urban

League case now before the Court.

In this case, a number of builder-plaintiffs have relied



heavily on the promise given them by Mount Laurel II that

their builder's remedy claims would be cognizable in the
court, and these parties have contributed substantially to the

development of the Mount Laurel remedial process (including

such cases as AMG, Field, and Allan-Deane). It would be a

manifest injustice to them to allow their legitimate claims to
be washed out in a transfer to the Council under rules that
did not fully preserve their builder-plaintiff status. We
therefore submit than any attention which this Court gives to

the question of the builder's remedy before the Council should

explicitly except existing claims.49
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49 This is not a major problem insofar as the four Urban Leagque
cases now before the Court are involved. Two -- Piscataway and
South Plainfield -~ do not involve any builder's remedy claims
and a third -- Monroe Township -- involves only a single
builder's remedy on a site that the municipality has already
conceded to be suitable for Mount Laurel housing. Only Cranbury
Township presents a potential problem and even there it may be
mooted out by subsequent trial proceedings (adjourned since July
23, 1985, because of the pendency of these transfer motions). 1In
Cranbury, the township challenges the suitability of two of the
three builder-plaintiffs' sites, and the trial judge has
indicated that he will allow plenary trial on the suitabilityv
issue set out in Mount Laurel II, see 92 N.J. at 279-80, before
awarding a builder's remedy to any of the plaintiffs. A fourth
builder's remedy claimant has taken a voluntary dismissal with
prejudice after its site was found unsuitable by both the
township, the Master and the Urban League respondents' planning
consultant,
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Section I. Short Title.

This Ordinance shall be known and may be cited as the
"Affordable Housing Ordinance of the Township of North
Brunswick."

Section II, Purpose.

The purpose of this Ordinance is to comply with the Court
Order of the Superior Court of New Jersey in Urban Leaque of
Greater New Brunswick, et al. v. Mayor and Council of the
Borough of Carteret, et al., by establishing a mechanism for
assuring that housing units designated for occupancy by low and
moderate income houszholds remain affordable to, and occupisd by,
low and moderate income households.

Section III. Definitions.

The following terms wherzver used or referred to in this
Chapter shall have the following meanings unless a different
meaning clearly appears from the context:

Affordable Housing Plan. An instrument to be recorded
with the Office of the Recorder, Middlesex County, New Jersey,
constituting restrictive covenants running with the land with
respect to the Lower Income Units described and identified in
such instrument. The instrument shall set forth the terms,
restrictions and provisions applicable to the Lower Income Units
and shall be consistent with the Affordable Housing Ordinance
including but not limited to those provisions of the Ordinance
- concerning use; occupancy; sale; resale; rental; re-rental; sales
price and rental determination; duration of restrictions; exempt
transactions; hardship exemptions; foreclosure; wviolation; legal
description of the specific Lower Income Units governed by the
instrument; determination of eligible purchasers and owners;
responsibilities of owners; improvements; and creating the liens
and rights of the Agency upon such Lower Income Units, all as
such provisions of the Ordinance exist at the time that the
instrument is executed by the Agency. The instrument shall refer
to this Affordable Housing Ordinance and the rules and regula-
tions of the Affordable Housing Agency. The terms, restrictions
and provisions of the instrument shall bind all purchasers and
Owners of any Lower Income Unit, their heirs, assigns and all
persons claiming by, through or under their heirs, assigns and
administrators. If a single iastrument is used to govern more
than one Lower Income Unit, then the instrument must contain the
legal description of each Lowar Income Unit governed by the
instrument and the deed of each and every individual Lower Income
Unit so governed must contain the recording information of the
instrument applicable to such Lower Income Unit. It is intended
that the terms of the Affordable Housing Plan b2 wholly con-
sistent with the Affordable Housing Ordinance and the rules and
regulations of the Agency, as such ordinance and rules and requ-
lations of the Agency existed on the date the Affordable Housing



Plan is executed by the Agency, however, in the event of confliczc
or inconsistency, the Affordable Housing Ordinance and rules and
regulations as they existed on the date of the Plan shall
control. Changes, amendments or revisions to the Affordable
Housing Ordinance and rules and regulations subsequent to the
date of an Affordable Housing Plan shall not affect, amend or
alter the Affordable Housing Plan and such Affordable Housing .
Plan shall continue to be interpreted and applied in accordance
with the Affordable Housing Ordinance and rules and regulations
as same existed on the date of the particular Affordable Housing
Plan. Such instrument shall be executed by the Agency prior to
recording of the Affordable Housing Plan and the Agency shall
certify that the Affordable Housing Plan is consistent with the
then curreat Affordable Housing Ordinance and rules and regula-
- tions. The Instrument shall also be executed by the developer
and/or the then current title holder of record of the property
upon which the Lower Income Units are to be constructed.

Agency. The Affordable Housing Agency of the Township
of North Brunswick created pursuant to this Ordinance or any suc-
cessor duly authorized by the Township Council to carry out the
powers and responsibilities of the Agency.

Assessments. Shall mean and refer to taxes, levies,
charges or assessments both public and private, including those
imposed by the Association, as the applicable case may be upon
the Lower Income Units which are part of the Association.

First Purchase Money Mortgage. Shall mean and refer to
the most senior mortgage lien to secure repayment of funds for
the purchase of a Lower Income Unit.

First Purchase Money Mortgagee. Shall mean and refer to
the holder and/or assigns of the First Purchase Money Mortgage
and which must also be an institutional 1lender or investor,
licensed or regulated by a State or Federal government or an
agency thereof. Other lenders, investors. or persons may be
holders of a First Purchase Money Mortgage, however, for purposes
of this ordinance, such other lenders, investors or persons shall
not be First Purchase Money Mortgagees for purposes of this
Ordinance. , ; -

Foreclosure. Shall mean and refer to a termination of
all rights of the mortgagor or the mortgagor's assigns or gran-
tees in an Lower Income Unit covered by a recorded mortgage
through legal processees, or through a Deed in Lieu of
Foreclosure which has been executed and delivered prior to a
judicially-regulated sale. Foreclosure shall not take place
before the exhaustion of remedies as set forth in this Ordinance
and the Affordable Housing Plan.

Gross Aggregate Household Income. The total annual
income from all sources of all members of the household, with the
exception of income exclusions provided for in the rules and
regulations promulgated by the Agency. Gross Aggregate Household
Income shall include imputed interest from all assets, including
any home or real property owned within six months of the date of

2




application for a lower income unit, except that interest shall not
be imputed for the first $5,000 of assets. Gross Aggregate Household
Income shall also include Social Security benefits and interest from
government bonds, whether or not subject to federal income taxation,

2a



Household. One or more persons living as a singlz noa-
profit housekeeping unit whether or not they are relatad by
blood, marriage or otherwise.

Improvement. Shall mean and refer to additions within a
Lower Income Unit, including materials, supplies, appliances or
fixtures which become a permanent part of, or affixed to, such
Lower Income Unit.

Income Ceiling. 80% of the regional median income for
moderate income households and 50% of the regional median income
for low income households, with adjustments for household size.

Low Income Household. A housshold with a gross aggra-
gate household income which does not exceed 50% of the regional
median income, with adjustments for household size.

Low Income Purchaser. A Low Income Household purchasing
either a Low Income Unit or a Moderate Income Unit as the case
may be.

. Low Income Unit. A unit which is Affordable to a Low
Income Household. :

Lower Income Household. A Household which is either a
Low Income Household or a Moderate Income Household, as the case
may be.

Lower Income Purchaser. A purchaser of a Lower Income
Unit which is either a Low Income Purchaser or a Moderate Income
Purchaser as the case may be.

Lower Income Unit. A residential unit within a develop-
ment which has been designated as either a Low Income Unit or a
Moderate Income Unit, as the applicable case may be, pursuant to
this Affordable Housing Ordinance.

Market Unit. Any residential unit withian a development
which is not designated a Lower Income Unit.

Moderate Income Household. A household with a gross
aggregate household income which is greater thaa 50% of the
regional median income, but which does not exceed 80% of said
regional median income, with adjustments for household size.

Moderate Income Purchaser. A Moderate Income Household
purchasing a Moderate Income Unit.

Moderate Income Unit. A unit which is affordable to a
Low or Moderate Income Household.

Owner, The then current title holder of record of a
Lower Income Unit. Owner shall refer to and mean the title
holder of record as same is reflected in the most recently dated



and recorded deed for the particular Lower Incomes Unit. For pur-
poses of the initial sales or rentals of any Lower Income Unit,
Owner shall include the developer/owner of such Lower Incoms
Units, Ownership of a Lower Income Unit shall be deemad to be
acceptance and ratification of the provisions of this Affordable
Housing Ordinance and the Affordable Housing Plan. Where
appropriate, the term Owner shall also m2an and refer to a person
who owns a Lower Income Unit as a landlord or who occupies a
Lower Income Unit as a tenant. Owner shall not include any co-
signor or co-borrower on any First Purchase Money Mortgage unless
such co-signor or co-borrower is also a named title holder of
record of such Lower Income Unit.

Qualified Purchaser., Shall mean and refer to a pecson
whom pursuant to this Ordinance and the Affordable Housing Plan,
(1) submits an Application for Certification as a Qualified
Purchaser to the Agency; (2) whose Gross Aggregate Household
Income at the time of proposed purchase of a Lower Income Unit is
_within Low or Moderate Income Levels, as these Income Levels are
designated herein; and (3) who obtains Certification as a
Qualified Purchaser of an Lower Income Unit from the Agency pur-
suant to the rules and regulations of the Agency. Once a
Qualified Purchaser becomes an Owner of a Lower Income Unit in
accordance with the provisions of this Ordinance, any increase or
decrease in the Gross Aggregate Housshold Income of such Owner
shall not affect ownership rights, privileges or obligations of
such Owner. The term "Qualified Purchaser™ shall also include a
person or family who occupies the Lower Income Unit on a rental
basis, subject to the qualifications and conditions stated above
and elsewhere herein. Any person who submits false information
in support of an application for certification and who sub-
sequently received such certification and either title to a Lower
Income Unit as Owner or possession of a Lower Income Unit as
tenant shall be deemed to have committed a substantial breach of
the provisions of this Ordinance and the Affordable Housing Plan
and any right of ownership of such unit shall be subject to for-
feiture pursuant to the provisions of Section XII(C) of this
Ordinance. A qualified purchaser shall not be permitted to own
more than one lower income unit at the same time.

Regional Median Income. The median household income
for the eleven county present need region determined by the Court
to include the following counties: Bergen, Essex, Hudson,
Hunterdon, Middlesex, Morris, Passaic, Somerset, Union, Sussex,
Warren. For ease of calculation, regional median income shall
mean 94% of the median income for the Primary Metropolitan
Statistical Area (PMSA) in which Middlesex County is located.

Utilities. Those utilities that are essential for safe
and sanitary occupancy of a rental unit, including water, sani-
tary seswage, gas, electricity and heat. For the purposes of this
ordinance, cable television and telephone are specifically
excluded.



Saction IV, Establishment of Affordable Housing Agency.
A. Creation.

There is hereby created an Affordable Housing
Agency ("Agency") of the Township of North Brunswick.

B. Composition.

1. The Agency shall consist of five members, and
2 alternate members, all of whom shall be appointed by the
Council. The membership of the Agency may consist of one or more
Township officials, no more than 2 of whom may be Council mem-
bers. All remaining members must be Township residents.
However, one appointment shall be reserved for a tenant or owner
oggup?nt of a low or moderate income unit who is not a Township
official.

2. Alternate members shall have all of the powers
of regular members when sitting in place of a regular member.
Until such time as a low or moderate income owner or renter
appointment can be made, an alternate member shall function as a
regular member.

The Council shall designate annually one
regular member to serve as chairperson.

3. Attendance by 3 regular members or alternates
shall constitute a quorum. Passage of any motion requires an
affirmative vote by a majority of members present.

4. The initial term of office of the Agency mem-
bers shall be one (1), two (2) or three (3) years to be
designated by the Council in making the appointment. The terms
of office shall thereafter be three (3) years. The appointments
shall be made in such a manner so that the terms of approximately
one~-third (1/3) of the members shall expire each year.

C. Vacancies; Removal for Cause.

The Council may remove any member of the
Agency for Cause. Written charges served upon the member shall
be followed by a hearing thereon, at which time the member shall
be entitled to be heard either in person or by Counsel. A
vacancy in the Agency occurring otherwise than by expiration of
the term, shall be filled for the unexpired term in the same
manner as an original appointmant.

D. Powers and Duties., Within 30 days of the effective
date of this Ordinance the Agancy shall hold its first organiza-
tional meeting.

1. Within 90 days of its organizational meeting,
to prepare and forward to the Township Council, such rules and



regulations as may be necessary to implamant the policizs and
goals of this Section, specifically, to ensure that housing units
designated as low or moderate income units, once constructed,
shall remain affordable to, and be occupied by, low or moderate
income households. Such rules shall be subject to review and
approval of the Township Council. The Council shall review and
approve or disapprove or recommend changes within sixty (60) days
of the Agency's proposal to the Council. The Agency must revise
and resubmit proposed rules and regulations to the Council within
twenty (20) days of the Council's disapproval or recommended
changes. The Council shall then review and approve the revisions
within twenty (20) days of resubmittal by the Agency. The final
approved rules and regulations shall be approved by the Council
within a maximum total of 190 days from the organizational
meeting of the Agency.

Guidelines for regulations of capital improve-
ments shall be established within 150 days of its organlzatlonal
meeting.

The Agency shall at a minimum review its rules
and regulations and implementing guidelines annually and report
to the Township Council on its findings.

2, To determine the maximum sale, resale and ren-
‘tal charges for low or moderate income units, and to provide cer-
tification of same to the developer, Planning Board, Mayor and
Council and the construction official in charge of issuing
building permits as required by this Ordinance. Said sales and
rental prices shall be adjusted annually to reflect recalcula-
tions of the regional median income.

3. To pre-qualify prospective owners and renters
based upon income and household size, and to issue a certificate
as to income eligibility status.

4. To establish selection procedures and criteria
for determining Qualified Purchasers and Households. [?reference
shall be given to qualified Township residentgﬂ

5. To verify that an Affordable Housing Plan has
been recorded and the deeds of individual Lower Income Units
reference such Affordable Housing Plan.

6. To develop a formula for use in calculating the
maximum resale price of low and moderate income units which is
consistent with the provisions of Section VII.B. of this
Ordinance.

7. To determine whether the cost or value of the
installation of improvements or amenities within or as part of a
low or moderate income unit should be included in calculation of
the resale price or rental charge for the unit and to establish
procedures whereby a homeowner can obtain a determination from



the Agency in this regard prior to the time the improvements are
made. The Agency shall publish within 30 days of adoption the
guidelines and regulations setting forth the allowable capital
improvements that will be considered for inclusion in the resale
price of any Lower Income Unit. These regulations will indicate
‘those improvements whose value will be included; the maximum cost
allowed to be included within the resale price for each improve-
ment, as well as guidelines for the total maximum percentage by
~ which the base price of a Lower Income Unit may be increased by
the cost of all capital improvements and the rate at which such
maximum percentage increase may be attained, all for the purposes
of determining the Maximum Resale Price of the Lower Income
Units, WNo portion of the cost or value of any improvement not
Specifxcally set forth in the guldellnes and regulations and
which is not approved by the Agency prior to installation shall
be included within the base price for purposes of resale price
‘calculation. If the Owner receiving approval from the Agency for
an Improvement, a portion of the cost or value of which is to be
included within the base price of the Lower Income Unit, is in
need of a second mortgage in order to pay for such Improvement,
then the Agency shall execute and deliver to the Owner for
recording by the Owner a document by which the Agency's rights,
claims and liens under this Affordable Housing Ordinance and the
Affordable Housing Plan are also subordinated to such second
mortgage. The Agency's rights, claims and liens shall not be
subordinated to any second mortgages unless the Agency shall exe-
cute and deliver such instrument to an Owner in connection with
an Improvement approved by the Agency.

8. To review and to approve or disapprove the
Affordable Housing Plan required of all developers of low and
moderate income housing.

9. To review and approve or disapprove the
developer's proposed Affirmative Marketing Plan and to require
developers to submit proofs of publication in accordance with
approved affirmative marketing Plans, and to monitor the
marketing practices of developers of low and moderate income
units to ensure that they comply with the affirmative marketing
requirements of this Chapter.

10. To report quarterly to the Township Council on
the status of low and moderate income units includlng but not
“limited to such things as the Agency's actions in connection with
any Statements of Exemption and foreclosures upon any Lower
Income Units.

11, The Agency shall at all times maintain a
waiting list of qualified purchasers and shall provide said list
to any owner in the event of default proceedings. The Agency may, at




its sole option and discretion, advance and pay sums necessary t2
protect, preserve and retain a Lower Income Unit as a Lower Income
Unit subject to the terms of this plan. All sums so advanced and paid
by the Agency shall become a lien against such unit and shall have a
higher priority than any lien except the First Purchase_Money
Mortgage lien and liens by duly authorized government agencies. Such
sums may include, but are not limited to, insurance premiums, taxes,
assessments (public or private) and liens which may be or become
prior and senior to any First Purchase Money Mortgage as a lien on
the Lower Income Unit, or any part thereof. In the event any First
Mortgagee or other creditor of an Owner of a Lower Income Unit
exercises its contractual or legal remedies available in the event

of default or nonpayment by the Owner of the Lower Income Unit, the
Owner shall notify the Agency in writing within 10 days of such
exercise by the First mortgagee or creditor and no later than 10 days
after service of any summons and complaint and the Agency shall

have the option to purchase, redeem, or cure any default upon such
terms and conditions as may be agreeable to all parties in interest
and/or to acquire the First Purchase Money Mortgage to the Unit,
thereby, replacing the First Mortgagee as the First Mortgagee of the
Unit. The Agency shall have the same priority of lien as was held
by the First mortgagee at the time the Agency acquires such First
Purchase Money Mortgage, and shall have the right of subrogation
with respect to any other claim or lien it satisfies or acquires.

Ta



E. Appropriation and Accountability.

[bevelopers of lower income units shall, at the :Lima
of submission of an application to the Townaship Planning Boar3,
reimburse the Township on a pro-rata basis for the cost of all
initial start-up costs. Start up costs are those costs necessary
to enable the Agency to establish rules, regulations and guideli-
nes, and shall include, but not be limited to, attorney's fzes,
accountant's fees and fees for other required professional ser-
vices. The total obligation for start-up costs to all developers
shall not exceed a maximum of $25,000. The pro-rata calculation
shall be performed by the Agency utilizing the Township's total
lower income obligation established by pursuant court order:]

The Agency may employ or contract for professional
sevices required to carry out its duties and responsibilities[and
all developers of lower income units shall be required to pay
application fees adequate to cover the cost of professional ser-
vices required to carry out the following administrative dutiesﬂ
- including, but not limited to the following:

: 1) Review of information provided by the davel-
oper demonstrating the mortgage financing generally available to
lower income homebuyers :

2) Review of developer's calculations as to esti-~
mated sales prices for applicable sized units in each income
category

3) Review of developers final calculations as ‘to
actual maximum initial sales prices :

Eihe Agency shall develop an application fee sche-
dule subject to review and approval of the Township Council J The
Township shall appropriate, as required, adequate monies to fund
all [other] Agency operations.

Eihe developer or subsegusnt owner, as appropciate,
shall be required to pay fees adequate to cover the costs asso-
ciated with issuance of statements of exemption for both hardship
exemptions and exempt transactions, The Agency shall desvelop
such fee schedule subject to review and approval of the Township
Council. :

The Agency shall report to the Toﬁnship Council
through the Township Administrator.]

Section V., General Provisions.

A, Wherever referznce is made to low or moderate incocae
housing in the Township's Zoning Ordinance, the standards, defi-
nitions aad procedures set forth in this section shall apply.

B. Except as otherwise expressly provided herein, no low
income unit shall be offered for sale or rental except at prices



that are affordable by 1low income households and no moderat=
income unit shall be offered for sa2l2 or rental except at prices
that are affordavle by moderats income households and, except as
otherwise expressly provided herein, no low income unit shall be
sold, resold, rented or re-rentad except to a household that has
been qualified as a low income household by the Aag=sacy and no
moderate income unit shall be sold, resold, rented or re-rented
except to a household that has been qualified as a moderate
income household by the Agency. The provisions of this paragraph
shall apply equally to qualified lower income owners or renters,
in terms of controls on sale, resale, rental or re-rental of any
Lower Income Unit.

C. However, nothing contained in this Chapter, or in the
rules and regulations promulgated by the Agency, shall restrict
or preclude any household which was classified as low or moderate
income based upon its gross aggregate household income at the
time it purchased or leased a low or moderate income unit, from
continuing to own or lease said unit, after its income exceeds
the income  ceilings established in this Chapter.

D. Prospective purchasers of Lower Income Units shall
receive prior to or simultaneously with the execution of the
contract to purchase a Lower Income Unit a copy of the Affordable -
Housing Plan and shall execute a Disclosure Statement which
briefly summarizes the salient features of the use, occupancy and
resale restrictions applicable to the Lower Income Unit. It
shall be the Developer's responsibility to provide such for the
initial sales and subsequent Owner's responsibility to provide
same for resales. = The Developer shall record the Affordable
Housing Plan prior to conveying any title to any individual Lower
Income Unit or executing a lease for any individual Lower Income
Unit and the deeds or leases of individual Lower Income Units
must referasnce such recorded Affordable Housing Plan. :

, E. Tha Township of North Brunswick shall forever receive
full credit towards its "then current total fair shara
obligation" as may be determined from time to time so0 long as the
"then current total fair share obligation" includes previous fair
share obligations for all Lower Income Units developed pursuant
to this Affordable Housing Ordinance, so long as such Lower
Income Units are actually sold, resold, used, occupied, rented,
re-rented and maintained in full and complete compliance with the
provisions of this Ordinance inciuding but not limited to those
provisions covering Hardship, Foreclosure and Exempt Transactions
and the Affordable Housing Plan.

F. The initial proporticnal relationship between con-
dominium fees assessed against market units and lower income
units shall not be increased in future years and said restric-
tions shall be reflected in the Articles of Incorporation and in
the required Disclosure Statesment. Association fees assessed
against said lower income units shall be no less than 1/3 of
those assessed against market units.



Section VI. Determination As to Income Eligibility.

‘A, A prospective purchaser or renter of a low or moderate
income unit must be qualified as a low or moderate income house~
hold by the Agency prior to the purchase or rental of such unit,
The Agency shall periodically recalculate the regional median
income and determine adjustments for household size as updated
data or estimates of regional median income become available.

B. The income ceilings for low and moderate income house-
holds of 4 members shall be 50% and 80% respectively of the
regional median income, with adjustments for household size in
accordance with guidelines of the U.S. Department of Housing aad
Urban Development. '

Section VII. Determination of Maximum Sales Prices and Rental
Charges.

Prior to the sale, resale, rental, or re-rental of a low or
moderate income unit, the Agency shall determine the maximum
sales price or rental charge that may be charged for that size
unit in each income category in accordance with the following:

A. Estimated Maximum Initial Sales Prices for Units

1. As part of the preliminary site plan application
submittal to the Planning Board by a Developer for a development
containing Lowar Income Units, the developer shall also submit to
the Agency information demonstrating the mortgage financing
generally available to lower income homebuyers and the
developer's calculations as to the estimated maximum sales prices
in accordance with subsection B below.

2. The Agency shall review the developer's calculations
and shall determine the estimated maximum sales prices for appli-
cable sized units in each income category in accordance with the
financial terms determined to be generally available, and shall
notify the Planning Board and the developer of said estimated
maximum sales prices prior to final approval by the Planning
Board. The delay of the Agency shall not postpone or delay the
Planning Board's decision as to the proposed development.

B. Actual Maximum Initial Sales Prices for Units.

1. - A base sales price shall be calculated such that the
sum- of the monthly payments for priancipal, interest, taxes, fire,
theft and liability insurance, and homeowner association fees, {f
any, shall not exceed twenty-eight percent (28%) of the low or
moderate income ceilings determinad in accordance with Saction
vVI. ,

2. In order to assure that low and moderate income

units are affordable by households whose income is less than the
low or moderate income ceilings, the maximum sales price that may
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be offered for each such unit shall not exceed ninety pearcen:
(90%) of the base price for that size unit in each income cate-

gory.

3. At least a minimum of thirty (30) days prior to the
developer's anticipated need of building permits, with the excep-
tion of permits for model units, the developer shall provide the
Agency with information demonstrating the financing that is
generally, available locally to lower income homebuyers and the
developers calculations as to Maximum Initial Sales Prices. The
interest rate used by the developer in calculating the maximum
sales price shall be the rate that the Agency determines to be
generally available 1locally for a 90%, 30-year, fixed-rata
- mortgage.

4. If the developer proposes to provide financing
through an adjustable rate mortgate (ARM) or establishes that
ARMS are generally available locally to lower income purchasers,
then the interest rate to be used for calculating the maximum
sales price shall be the greater of either (1) the current index
of one-year Treasury bills plus two points or (2) two points less
than the best available fixed rate mortgage.

5. The Agency shall use this information to determine
the Maximum Initial Sales Prices for the different sized units in
each income category as described above. The Agency shall cer-
tify the actual Maximum Initial Sales Prices to the planning
board, the developer and the construction official in charge -of
issuing building permits within 30 days of submission of complete
information by the developer. No building permits, except for
complete models (including models of non-lower income units)
foundation permits for units other than models, permits for
underground utilities, and site development work, shall be issued
until the maximum initial sales prices have been certified by the
Agency. These sales prices shall remain in effect for a period
of one year. However, the developer may request a modification
of the maximum sales prices at any time by applying to the
Affordable Housing Agency for recalculation of these prices based
on changes in any of the factors used to calculate the prices.

C. Maximum Resale Prices.

Prior to the resale of any low or moderate income
unit, the Agency shall determine the maximum sales price for the
unit in accordance with a formula developed by the Agency, which
formula takes into account the following: 1) increases in the
regional median income, 2) the cost or value of improvements to
the property made by the owner, as determined in accordance with
the rules and regulations established pursuant to Section IV
(D)(7), 3) prevailing financing terms generally available in the
market, and 4) reasonable out-of-pocket costs of the sale as
determined by the Agency. To the extent feasible, the formula
shall ensure that the sales price will be consistent with the
affordability standards set forth in this chapter.
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D. Maximum Rental Charges for Units.

1. A base rent shall be calculated such that the sum of
the monthly rental payma2nt, including utilities, does not excead
thirty percent (30%) of the low or moderate incoma ceilings
determined in accordance with Section VI.

2. If the cost of all utilities is not included in the
monthly rental charge, the Agency shall calculate for each unit
size an estimated monthly charge for those utilities not included
in the rent. These charges shall be estimated utilizing esti-
mating teschniques acceptabls in the indust:y. This estimatad
charge shall be subtracted from the maximum gross rent to deter-
mine the maximum rental charge that may be charged for each low
and moderate income unit.

3. In order to assure that low and moderate income
units are affordable by households whose income is less than the
low or moderate income ceilings, the maximum gross rent that may
be charged for any such unit shall not exceed ninety percent
(908) of the base rent for that size unit in each income cate-
gory. Notwithstanding these requirements, landlords shall have
the option, to set rents equal to thirty percent of the tenant's
gross household income, with the requirement that the average of
all rents charged for the same size unit shall not exceed ninety
percent of the base rent charge for such size unit. The cost of
any additional administrative charges incurred by the Agency .in
the monitoring of such rental distribution shall be the sole
responsibility of such Landlord.

4, The developer shall calculate the maximum rental
charge for -applicable sized units in each income category and
shall submit said calculations to the Agency for review. The
Agency shall determine, based upon its review, maximum rental
charges. These rental charges shall remain in effect for a
period of at 1least one year, except that the developer may
request a modification of these charges by applying to the Agency
for recalculation of the prices based on changes in any of the
factors used to calculate the rental charges.

To the extent feasible, these criteria and proce-
dures should ensure that the new rental charges are consisteat
with the affordability standards set forth in this Chapter.

5. The Agency shall establish aporopriate criteria and
procedures for allowing periodic rental charges increassas.

E. Relationship Between Household Size and Unit Size.
For the purpose of determining maximum salas prices
and rental charges pursuant to this Chapter, the ceiling incomes

of the following household sizes shall be used to determine the
maximum prices for each of the following unit sizes:
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efficiency 1 pesrson
1 bedroom 2 persons
2 bedrooms 3 persons
3 bedrooms 5 persons
4 bedrooms 6 persons

Any room other than a bathroom, kitchen, dining area or living
room and which was initially designed for regular slesping by
regular members of the Household shall be considerad a bedroom
for purposes of calculating the Maximum Initial Sales Prices. No
alterations or improvements by Owners after initial occupancy
shall increase the number of bedrooms unless the tokal arsza of
habitable living space is increased by an amount at least equal
to the new area being claimed as a new bedroom.

Section VIII. Expiration of Restrictions.

Restrictions governing the Lower Income Units offered ini-
tially for sale shall expire as to a particular Lower Income Unit
30 years from the date of the initial deed of the particular
Lower Income Unit to a Qualified Purchaser. The Restrictions
governing the rental of Lower Income Units shall expire as to a
particular Lower Income Unit 30 years from the date of the ini-
tial certificate of occupancy of such Lower Income Unit and a
document shall be recorded stating such date immediately after
such initial certificate of occupancy is issued by the Township.

If rental units are converted within 30 years of initial
occupancy, the same number of low and moderate income units,
respectively, must be maintained after conversion, subject to
resale controls ensuring their continued affordability and occu-
pancy for the balance of the 30 year period.

Section IX. Foreclosure, Exempt Transactions and Hardship
Exemptions

A. Exempt Transactions. The following transactions shall be
deemad "non-sales” for purposes of this Ordinance and the
Affordable Housing Plan and the Agency shall issue a Statement of
Exemption to the Owner receiving title by virtue of any of the
following transactions:

. (1) Transfer of Ownership of a Lower Income Uait bet-
ween husband and wife;

(2) Transfer of Ownership of a Lower Income Unit bet-
ween former spous=2s orderad as a result of a judicial decrze of
divocrce or judicial decree of separation (but not including sales
to third parties);

(3) Transfer of 0wnersh1p of a Lower Income Unlt bet-
ween family members as a result of inheritance;
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(4) Transfer of Ownership of a Lower Incomz Unit
through an Executor's Deed to any Person;

(5) Transfer of Ownership of a Lower Income Unit
through an Order of the Superior Court or other
court,

Such Transfer of Ownership neither extinguishes the Restrictions
and applicability of this Ordinance or the Affordable Housing
Plan to such Lower Income Unit nor terminates any liens set forth
under this Plan. Liens must be satisfied in full prior to the
subsequent resale of the Lower Income Unit and all such sub-
sequent resales are fully subject to the terms and provisions of
this Ordinance and the Affordable Housing Plan.

B. Hardship Exemptions. The Developer and subsequent
Owners may apply to the Agency for a Hardship Exemption.

1. Provisions Applicable to Initial Sales or Rentals

a. The Developer may only apply to the Agency for
a Hardship Exemption after the later of (i) six (6) months after
- the Developer has commenced marketing the Lower Income Unit in
accordance with the requirements of the Affirmative Marketing
Requirements as set forth in Section X, and (ii) ninety (90) days
after the Developer has received the Certificate of Occupancy for
such Lower Income Unit.

b. In order for the Developer to be entitled to a
Hardship Exemption from the Agency, the Developer must show the
Agency that (i) the time periods set forth in subsection (a)
above have lapsed, and (ii) that the Developer has been marketing
such Lower Income Unit in accordance with the Affirmative
Marketing Requirement for such time period and (iii) no Qualified
Purchaser is obligated under a contract to purchase or a lease to
rent, as the case may be, for such Lower Income Unit.

2. Provisions Applicable to Other than Initial
Sales or Rentals

- a. Owners or the Developer may only apply to the
Agency for a Hardship Exemption after one hundred twenty (120)
days after such Owner or Developer has notified the Agency that
s"ch Lower Income Unit is available for resale or re-rental to
Qualified Lower Income Households.

b. In order for such Owner or Developer to be
entitled to a Hardship Exemption from the Agency, such Owner or
Developer must show the Agency that (i) the 120 day time period
has lapsed and (ii) the Owner or Developer has been affirmatively
marketing such unit in accordance with the Affirmative Marketing
Requirement for such time period and (iii) no Qualified Purchaser
is obligated under a contract to purchase or a lsase to rent, as
the case may be, for such Lower Income Unit.
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C. Procedural Requirements for Issuance of a Statement of
Exemption for both Exempt Transactions and Hardship Exemptions

1. The Agency must act upon an application for a
Statement of Exemption withia thirty (30) working days of receipt
of such application.

2. The Agency shall approve the application for a
Statement of Exemption if the Agency finds that the applicant has
met its burden of proof as described above in subsections
(B)(1)(b) and (B)(2)(b) or subsection (A) above.

3. If the Agency fails to approve, deny or con-
ditionally approve an application within such thirty (30) day
period, such failure to act shall be deemed to be an approval by
the Agency of the application for a Statement of Exemption.

4. The Agency shall issue a written decision to
the applicant immediately after making its decision. If the
application is approved, the Agency shall immediately issue to
the applicant a Statement of Exemption in recordable form
describing the specific Lower Income Unit covered by the
Statement of Exemption.

5. The original of the Statement of Exemption
shall be given to the purchaser at the time of closing of title
and shall be recorded simultaneously with the deed, or to the
tenant prior to taking possession and occupancy, of the appli-
cable Lower Income Unit. :

D. Effect of Statement of Exemption for both Hardship
Exemptions and Exempt Transactions

1. A Statement of Exemption issued pursuant to
Subsection B (Hardship) above shall authorize the Owner or
Applicant to sell or rent the particular Lower Income Unit to a
household whose Gross Aggregate Household Income is up to fifty
percent (50%) higher than the original relevant income ceilings
applicable to such Lower Income Unit as determined in accordance
with Section VI of this Ordinance.

2. A Statement of Exemption issued in accordaaca
with subsection A (Exempt Transactions) above shall permit the
named grantee or lessee to receive title or possession of the
particular Lower Income Unit in the same manner as a Qualified
Purchaser.

3. The Statement of Exemption under Section (A) or
(B) above shall exempt only the specific sale or rental transac-
tion for which it was issued.

4. The Statement of Exemption under (A) or (B)
above shall deem the grantee or lessee to be a Qualified
Purchaser of such Lower Income Unit for purposes of this

Ordinance and the Affordable Housing Plan.
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5. The Statement of Exemption under (A) or (B)
above shall conly relieve the specific transaction of the restric-
tion of selling, reselling or renting such Low2r Income Unit to
only Qualified Purchasers. All other restrictions, requirements
and provisions of the Ordinance and the Aiffordadbla iHousing Plan
shall remain in full force and 2ffect, including o:t not limited
to the Maximum Sales Prices and Rental Charges which ars
established pursuant to Section VII of this Ordinance.

6. The restrictions of resale or rental to only
Qualified Purchasers shall apply to subsequent resales or reantals
of the partlcular Lower Income Unit unless a new Statement of
Exanption is issued by the Ageacy in accordance with the provi-
sions of this Ordinance.

7. Nothing shall preclude the Agency from
purchasing the specific Lower Income Unit and holding, renting or
conveying it to a Qualified Purchaser provided such right is
exercised prior to the Owner signing a valid contract to sell
such Lower Income Unit and such right is further exercised before
the expiration of the applicable fifteen (15) day period.

E. Foreclosure and First Purchase Money Mortgages
1. Provisions for First Purchase Money Mortgagees. -

a. The terms and restrictions of this Ordinance
and the Affordable Housing Plan shall be subordinate only to the
First Purchase Money Mortgage lien on any Lower Income Unit and
in no way shall impair the First Purchase Money Mortgagee's abi-
lity to exercise the contract remedies available to it in the
event of default as such remedies are set forth in the First
Purchase Money Mortgage documents for the unit.

b. So long as the First Purchas= Money Mortgage is
not sold to the Federal National Mortgage Association or in the
secondary mortgage market, the First Purchase Money Mortgages
and/or mortgage servicer shall serve written notice upon the
Agency within ten (10) days after the First Purchase Money
Mortgage is three (3) months in arrears, and within ten (10)
calendar days of the filing of the complaint seeking foreclosure
of the First Purchase Money Mortgage held on a Lower Income Unit.

c. The obligation of First Purchase Money
Mortgagee and/or servicer to notify the Agency shall cease auto-
matically and immediately upon the sale of the First Purchase
Money Mortgage to the Federal National Mortgage Association or in
the secondarcy _mortgage market uanlass the rules and rcgulatzons or
guidelines of the Federal National Mortgage Association are
amended so as to not prohibit or exclude placing such obligation
upon the holder of the mortgagee or its service representative,
in which case, an instrumsnt duly evidencing same must be
recorded with the Office of the Recorder, Middlesex County, New
Jersey, and the Clerk of the Township of North Brunswick before

any such obligation shall exist.
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d. Provided that the First Purchase Money
Mortgagee is obligated to give the Agency the above mentioned
notices, the First Purchass Money Mortgag=e shall also serve
written notice of any propObed Foreclosure sal° upon the Agencv
at least thirty (30) days prior to the first scheduled date of
such sale,

e. The First Purchase Money Mortgagee shall serve
notice upon the Agency within thirty (30) days of the sale of the
Pirst Purchase Money Mortgage to the Federal National Mortgage
Association or in the secondary mortgage market.

f. The Township of North Brunswick and/or the
Agency or any instrumentality designated by the Township shall
have the right to purchase any mortgage which is in default at
any time prior to the entry of a foreclosure judgment, or within
‘the redemption period thercafter. WNotification of a default and
of the institution of a Foreclosure action and of a sheriff's
sale shall be served in writing upon the Chairman of Agency as
aforesaid. The Township of North Brunswick shall at all times be
considered a party in interest and shall have the right to be
joined as a party defendant and/or shall have the right to inter-
vene in any foreclosure action seeking foreclosure of a first
mortgage and/or shall have the right to redeem and acquire the
owner's equity of redemption or to acquire the unit from the
Owner upon such terms and conditions as may be determined by the
Agency.

2. Effect of Foreclosure. Any Lower Income Unit which
is acquired by a First Purchase Money Mortgagee by Deed in lieu
of foreclosure, or by any purchaser at a mortgage foreclosure
sale conducted by the holder of the First Purchase Money
Mortgagee (including the First Purchase Money Mortgagee but
excepting the defaulting mortgagor) shall be permanently released
from the restrictions and covenants of this Plan and all resale
restrictions shall cease to be effective as to the First Purchase
Money Mortgagee and all subsequent purchasers. and mortgagees of
that particular unit (except for the defaulting mortgagor, who
shall be forever subject to the resale restrictions of this plan
with respect to the unit owned by him at the time of his
default). The Agency shall execute a document in recordable form
evidencing that such Lower Income Unit has been forever released
from the restrictions of the Ordinance and the Affordable Housing
Plan. Execution or Foreclosura sales by any other class of cre-
ditor or mortgagees shall not result in a release of the unit
from the provisions and restrictions of this Ordinance or the
Affordable Housing Plan.

3. Surplus Funds. 1In the event of a Foreclosure sale
by the holder of the First Purchase Money Mortgage, the Owner
shall be personally obligated to pay to the Agency any Surplus
Funds. For purposes of this paragraph, Surplus Funds shall be
the total amount paid to the sheriff in excess of the greater of

(i) the Maximum Resale Price of the Unit pursuant to Section VII
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(C), and (ii) the amount required to pay and satisfy the First
Purchase Money mortgage, including the costs of foreclosure and
(iii) any second mortgages approved by the Agency in accordanc=
with Section IV(D)(7) of this Ordinance. Surplus Funds shall
also include all payments to any junior creditors out of such
Surplus Funds even if such wers to the exclusion of the Owner,
The Agency shall be given a first priority lien, second only to
the First Purchase Money Mortgagee of a Unit and any taxes or
public assessments by a duly authorized governmental body, equal
to the full amount of such Surplus Funds. This obligation of the
Owner to pay this full amount of Surplus Funds to the Agency
shall be deemed to be a personal obligation of the Owner of
record at :tima of the Foreclosurs Sale and the Agency shall b=
empowerad to enforce the obligation of the owner in any
appropriate court of law or equity as though same were a personal
contractual obligation of the Owner. Neither the First Purchase
Money Mortgagee nor the purchaser at the Foreclosure Sale shall
be respgnsible or liable to the Agency for any portion of this
excess.|The Agency shall first utilize surplus funds for the pur-
pose of funding operating expenses of the Agency. OtheﬂSurplus
funds shall be used increasing the opportunities for*affor-
dable housing within the Township in accordance with the provi-
sions of this Ordinance.

4. Owner's Equity.

a. If there are sums to which the Owner is pro-
perly entitled, such sums shall be placed in escrow by the Agency
for the Owner. Any interest accrued or earned on such balance
while being held in escrow shall belong to and shall be paid to
the Agency.

b. Sums to which the Owner would be entitled are
equal to the Maximum Resale Price of the Unit as calculated in
accordance with Section VII(C) minus the total of the First
Purchase Money Mortgage, prior 1liens, costs of foreclosure,
assessments, property taxes, and other 1liens which may have
attached against the unit prior to foreclosure, provided such
total is less than the Maximum Resale Price.

Cc. This provision is subject, however, to appli-
cable laws of the State of New Jersey governing the distribution
and payment of proceeds of foreclosure sales.

Section X. Affirmative Marketing Requirements

A, All developers of low and moderate income units shall
affirmatively market said units to persons of low and moderat=
‘income, irrespective of race, color, sex, religion or national
origin. :

Towards that end, the developer shall formulate and sub-

mit an affirmative marketing plan acceptable to the Agency, which
plan shall be incorporated as a condition of approval of the
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development application. At a minimum, the plan shall proviis
for advertisement in newspapers with general circulation in the
following urban areas: Jersey City, Newark, Elizabeth, Paterson,
New Brunswicx and Perth Amboy. The plan shall also require that
developer to notify the following agencies on a regular basis of
the availability of any low or moderate income units: the Civic
League of Greater New Brunswick, the Housing Coalition of
Middlesex County, the Middlesex County Office of Community
Development, and other fair housing centers, housing referral
organizations, and government Housing and community development
departments located in the following eleven counties: Bergen,
Essex, Hudson, Hunterdon, Middlesex, Morris, Passaic, Somerset,
Union, Sussex and Warren, as such are identified by the Agency
prior to approval of the Daveloper's progosad Affirmaktive
Marketing Plan.

B. All advertisements shall conform with applicable
Affirmative Action, Equal Opportunity, and non-discrimination
laws of the State and Federal government.

Section XI. Reporting Requirements.,

The Township of North Brunswick shall report quarterly in
writing to the Civic League of Greater New 3runswick or its
designee, commencing with December 31, 1985, providing the
following information with regard to any sites requiring set asi-
des of low and moderate income housing:

A. Itemization of all proposed developments which are sub-~
ject to the provisions of this Chapter and for which applications
have been filed with or approved by the Planning Board.
Information shall be provided on the location of the proposed
site, number of low or moderate income units, number of Market
Units, calculation of maximum sales prices per Section VII, the
distribution of Lower Income Units by bedroom number, the phaSLﬂg
schedule for completlon of Lower Income Units in relation to
completion of Market Units, the name of developer, and dates that
Planning Board actions were taken or are anticipated to be taken.

B. A copy of the affirmative marketing plans provided for
each development together with copies of advertisements and a
list of newspapers and community or governmental organizations or
agencies which received the advertisements,

Section XII. Responsibilities and Violations
" A. Developer's Responsibilities

The responsibilities of the developer shall include, but not
be limited to the following:

1. Submission of information as to financing terms readily

available to low and moderate income households for use by the
Agency in computing maximum sales prices.
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} 2. Submission of an Affordable Housing Plan aand an
Affirmative Marketing Plan to the Agency for approval, and sub-
mission of proofs of publication to ensure compliance with said
plan.

3. The marketing of all low and moderate income units in
accordance with the requirements of this Chapter.

4. Submission of Quarterly reports to the Agency detailing
the number of low and moderate income households who have signed
leases or purchase agreements, as well as the number who have
taken occupancy of lower income units including household size,
number of bedrooms in the unit, sales price, and monthly carrying
costs, or in ths case of reatal anits, the monthly rental charges
and utilities included.

5. The developer's responsibilities hereunder shall expire
automatically with respect to "for sale" Lower Income Units upon
the date upon which the last Lowzsr Income Unit within the par-
ticular development is sold by the developer. With respect to
"rental"” Lower Income Units, the developer's responsibilities
shall be assumed by the landlord and shall be performed by the
landlord so long as such unit is a "rental"™ Lower Income Unit and
subject to the restrictions of this Ordinance.

B. Respoansibilities of Owners

1. In the event any First Mortgagee or other creditor of an
Owner of a Lower Income Unit exercises its contractual or legal
remedies available in the event of default or nonpayment by the
Owner of a Lower Income unit, the Owner shall notify the Agency
in writing within 10 days of such exercise by the First mortgagee
or creditor and no later than 10 days after service of any sum-
mons and complaint.

2. Any Owner of a Lower Income Unit shall notify the Agency
within ten (10) days in writing of any default in the performance
by the Owner of any obligation under either the Master Deed of
the Condominium Association including the failure to pay any
lawful and proper Assessment by the Condominium Association, or
any mortgage, or other lien, against the Lower Income Unit which
default is not cured within sixty (60) days of the date upon
which the default first occurs.

3. The Owner shall not permit any lien, other than the PFirst
Purchase Money Mortgage, Agency approved second mortgages and
liens of the Agency to attach and ramain on the property for more
than sixty (60) days. ‘

4. The Owner of a Lower Income Unit shall keep the unit in
good repair and shall not commit waste thereon.

S. The Owner shall pay all taxes and public Assessments and
Assessments by the Condominium Association levied upon or
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assessed against the unit, or any part thereof, as and when the
same become due and before penalties accrue.

6. If a Lower Income Unit is part of a condominium asso-
ciation the Owner, in addition to paying any assessments required
to be paid by the Master Deed of the Condominium, shall further
fully comply with all of the terms, covenants or conditions of
said Master Deed, as well as fully comply with all terms, con-
ditions and restrictions of this Ordinance and the Affordable
Housing Plan.

C. Violation of Ordinance or Affordable Housing Plan. The
interest of any Owner may, at the option of the Agency, be sub-
ject to forfeiture in the event of substantial breach of any of
the terms, restrictions and Provisions of this Ordinance or the
Affordable Housing Plan which remains uncured for a period of
sixty (60) days after service of a written Notice of Violation
upon the Owner by the Agency. '

1. The Notice of Violation shall specify the particular
infraction and shall advise the Owner that his or her right to
continued ownership may be subject to forfeiture if such infrac-
tion is not cured within sixty (60) days of receipt of the
Notice.

2. The provisions of this paragraph may be enforced by the
Agency by court action seeking a judgment which would result in
the termination of the Owner's equity or other interest in the
unit, in the nature of a mortgage foreclosure. Any Jjudgment
shall be enforceable as if same were a judgment of default of the
First Purchase Money Mortgage and shall constitute a lien against
the Lower Income Unit.

3. Such judgment shall be enforceable at the option of the
Agency, by means of an execution sale by the Sheriff at which the
Lower Income Unit of the violating Owner shall be sold at a sales
price which is not less than the amount necessary to fully
satisfy and pay off any First Purchase Money Mortgage and prior
liens and the costs of the enforcement proceedings incurred by
the Agency including attorney's fees. The violating Owner shall
have his right to possession terminated as well as his title con-
veyed pursuant to the Sheriff's Sale.

4. The proceeds of the Sheriff's Sale shall first be applied
to satisfy the First Purchase Money Mortgage lien and any prior
liens upon the Lower Income Unit. The excess, if any, shall be
applied to reimburse the Agency for any and all costs and expen-
ses incurred in connection with either the court action resulting
in the judgmant of violation or the Sheriff's Sale. 1In the event
that the proceeds from the Sheriff's Sale are insufficient to
reimburse the Agency in full as aforesaid, the violating Owner
shall be personally responsible for and to the extent of such
deficiency, in addition to any and all costs incurred by the
Agency in connection with collecting such deficiency. In the
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event a surplus remains after satisfying all of the above, such
surplus if any, shall be placed in escrow by the Agency for the
Owner and shall be held in such escrow for a maximum period of
two years or until such earlier time as the Owner shall make a
claim with the Agency for such. Failure of the Owner to claim
such balance within the two year period shall automatically
result in a forfeiture of such balance to the Agency. Any
interest . accrued or earned on such balance while being held
in escrow shall belong to and shall be paid to the Agency whether
such balance shall be paid to the Owner or forfeited to the
Agency.

5. Foreclosure by the Agency dusz to violation of tha
Ordinance and Affordable Housing Plan shall not extinguish the
restrictions of the Ordinance and Affordable Housing Plan as same
apply to the Lower Income Unit. Title shall be conveyed to the
purchaser at the Sheriff's Sale subject to the restrictions and
‘provisions of the Ordinance and the Affordable Housing Plan. The
Owner determined to be in violation of the provisions of this
Plan and from whom title and possession were taken by means of
the Sheriff's Sale shall not be entitled to any right of redemp-
tion. . .

6. If there are no bidders at the Sheriff's Sale, or if
insufficient amounts are bid to satisfy the First Purchase Money
Mortgage and any prior liens, the Agency may acquire title to the
Lower Income Unit by satisfying the First Purchase Money Mortgage
and any prior liens and crediting the violating Owner with an
amount equal to the difference between the First Purchase Money
Mortgage and any prior liens and costs of the enforcement pro-
ceedings including legal fees and the Maximum Resales Price for
which the Lower Income Unit could have been sold under the terms
of this Ordinance and the Affordable Housing Plan. This excess
shall be treated in the same manner as the excess which would
have been realized from an actual sale as previously described.

7. PFailure of the Lower Income Unit to be either sold at the
Sheriff's Sale or acquired by the Agency shall obligate the Owner
to accept an offer to purchase from any Qualified Purchaser,
which may be referred to the Owner by the Agency, with such offer
to purchase being equal to the Maximum Sales Price of the Lower
Income Unit as permitted by the terms and provisions of this
Ordinance and the Affordable Housing Plan.

8. The Owner shall remain fully obligated, responsible and
liable for complying with the terms and restrictions of this
Ordinance and the Affordable Housing Plan until such time as
title is conveyed from the Owner.

Section XIII. Severability.
If any section, paragraph, subdivision, clause or provision

of this ordinance shall be adjudged invalid, such adjudication
shall apply only to the section, paragraph, subdivision, clause

22
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4-8

4=8:1.

4-8:1.1

GENERAL REGULATIONS CONCERNING AFFORDABLE HOUSING
(Added by Ordinance #55-85, effective 2-16-86)
(Amended 2-26-86 by Ord. #4-86).

Mt. Laurel II

General Regulations for all Residential Development

The purpose of these special regulations is to satisfy a
Judgement of the Superior Court of New Jersey in Urban
League of Greater New Brunswick, et. al, v. Mayor and
Council of the Borough of Carteret, et. al.

a. Each application for development shall comply with
all provisions of the "Affordable Housing Ordinance
of the Township of Old Bridge, Ordinance No. 54-85.
(Amended by Ord. #4-86)

b. Each application for development subject to these
' provisions shall clearly state the number of low and
moderate income units, as defined in the Affordable
Housing Ordinance and each resolution of approval
shall clearly state the number of low and moderate
income units that are approved as part of the develop-
ment.

c. Each approved development subject to these provisions
shall contain moderate income units, in a minimum of
five percent (5%) of the total number of units that

may be developed, assuming full development at the
maximum gross density allowed by right in the zonme,
and low income units minimum proportion of five
percent (5Z) of the total number of units that may

be developed, assuming full development at the maximum
gross density allowed by right in the zone.

d.. Any approval of a development application subject to
these provisions shall require that construction of
the low and moderate income units be phased in with
the balance of the development in accordance with the
following standard:

Number of low or
moderate income units

Number of market units completed as a % of
completed as a Z of total total number of low
number of market units and moderate income
approved ~units approved
Not more than 25% At least 252

50% 602

75% 852

907 100%

(Amended by Ord. #4-86)
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To implement this requirement, certificates of occupany shall
not be issued for more than 25% of the total number of market
units until certificates of occupancy have been issued for at
teast 257 of the total number of low or moderate income units;
certificates of occupancy shall not be issued for more than
50% of the total number of market units until certificates

of occupancy have been issued for at least 60% of the total
number of low or moderate income units; certificates of occupancy
shall not be issued for more than 75% of the total number of
market units until certificates of occupancy have been issued
for at least 85% of the total number of low or moderate income
units; and certificates of occupancy shall not be issued for
more than 90% of the total number of market units until

-certificates of occupancy have been issued for 100Z of the low

or moderate income units. Where construction of low or moderate
income units is being phased in with the balance of a development,
each phase shall include a mixture of low and moderate income
units reasonably consistent with the percentage distribution

of each category within the development as a whole.

e. No more than fifty percent (50%) of the low or moderate income
units in any development subject to these provisioms shall
be one (1) bedroom units or efficiency units. At least
twenty percent (20%) of these units shall be three (3) bedroom
units or larger, except for units in senior citizen complexes.
Congtruction of the various-sized units shall be phased pro-
portionately according to the standard set forth above in
subparagraph (d). (Amended by Ord. #4-86)
Such units shall not be smaller than the following: 4
Unit Type Minimum size
efficiency units 480 sq. feet
1 bedroom units 550 sq. feet
2 bedroom units 750 sq. feet
3 bedroom units 950 sq. feet  (Added by Ord.
' #4-86)
f. No more than twenty percent (20%) of the total number of low

or moderate income units that may be developed in any develop-
ment subject to these provisions may have occupancy restrictions
based on the age of household members, except for the senior
citizen project provided in the settlement. Where such age
restrictions are permissible, occupancy shall be restricted to
persons aged sixty~two (62) or over. The Township may not
require a developer of low or moderate income housing to

impose any age~based occupancy restrictions with respect to
such units as a condition of approval. (Amended by Ord. #4-86)
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Developers of ninety-nine (99) or fewer units may make
a contribution of three thousand dollars ($3,000) per
market unit to the Township Affordable Housing Agency
in lieu of constructing the housing in accordance with
the procedures established by said Agency. The agency
may, following hearings, adopt modifications to the
contribution required so as to reflect increases or
decreases in the cost of construction of such lower
income housing units. (Added 2-13-86 by Ord. #1-86)

Developments containing lower income units pursuant to
this ordinance shall physically disperse the lower
income units as follows: (Added by Ord. #4-86)

1. No more than 24 lower income units may be located

in any single building. No building, cluster or section
shall be required to contain any lower income units.

In any section containing lower income housing units, no
more than one-third of the total number of units may be
lower income units. Clusters may contain only lower

income units provided that such a cluster is as much a

part of a section as the clusters of market units, and

that the boundaries between lower income clusters and
market clusters, such as grassy areas, internal roads or
sidewalks shall be no different than the boundaries between
market clusters. Moreover, the landscaping buffers provided
for lower income housing areas shall not be substantially
different for those generally used in other portions of

the development nor different from those buffers generally
used to separate gections of the developmetn with different

i.

types of housing.

2. The restrictions contained in subsection (k) (1) above
shall not apply to any building, cluster or section when
necessary to finance the development of the building, cluster
or section through public or tax exempt funding, but in no
event shall any one building, cluster or section developed
pursuant to this subsection contain more than 150 lower
income units. '

3. Lower income housing units must be located so as to
afford similar access to transportation, community shopping,
recreation, and other amenities as is provided to other units
in the same development.

Final development approvals of applications containing
residential housing shall be conditioned upon a requirement
that the applicant pay, prior to the issuance of the first
certificate of occupancy for any unit within the development,
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-

$30 for each low and moderate income unit approved for
construction in that development, or for which an in-lieu
contribution is being made pursuant to subsection 4-8:1.1(g)
hereof, to the Urban (Civic) League of Greater New Brunswick
for purposes of monitoring the implementatiom of 0ld Bridge's
lower income housing program. (Added by Ord. #4-86)

4-8:2 Manufactured or Modular Housing

4-8:2.1 Manufactured housing, including modular, is permitted in
all residential zones.

/6
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I. INTRODUCTION

A. PRESERVING HOBOKEN AS AN ECONOMICALLY AND CULTURALLY
DIVERSE COMMUNITY

Throughout its history Hoboken has been a melting pot
home for generation after generation of tightly knit extended
families. Solid brick and stone residential bﬁildings ranging
from the elegance of Castle Point Terrace to the simplicity of
Willow Avenue provided decades of affordable housing to a wide
spectrum of income groups. Hoboken's size, family stfucture,
low building height, and economic opportunities produced a rich
tradition of neighborliness, community pride, and long-term

residency.

After 15 years of unpreéédented residential development,
Hoboken stands on the verge of losing its identity as a
culturally diverse, family community. Fueled by the affluent
metropolitan housing market, the housing industry has taken
full adVantage of Hoboken's attractions to stimulate a 'gold
rush' in land use which increased property values as much as
ten fold during this 15-year period. Commumity location, size,
transportation and building quality have pfbﬁided the basic
incentives for successful speculation on and re-development of

Hoboken land and buildings.

) The consequence of so much éctiﬁity in the housing market
~has beenrfo increasingly price out of Hoboken gfowingrnumbers
of'lqng-:erm low, moderate, and middle income families. Rents
in the private market continue to escalate Eéjond fhehmeans of
mény Hoboken famiiieé. Condominium conversions produce intensi-

fied pressure on remaining rental property and purchase prices



which are prohibitive for Hoboken's traditional population.
Homeownership is virtually an impossibility for newlyweds and .
first-time buyers. Current taxes and the threat of revaluation-
induced tax increases encourage existing homeowners to sell and

leave Hoboken.

Hoboken's low income population has been the most
severely hurt by these developments. The absence of new federal
subsidies precisely at the moment when local housing costs have
dramatically increased has left»both city government and low
income residents in a "no-win" situation. Long waiting lists
for both public housing and Applied Housing, the.spectre of 200
families waiting 48 hours on line for 20 Caparra Homes' apartments
last year, and a 307 enrollment decline in the public schools
during the past six years all provide ample testimony to the
burden faced by Hoboken's low income community. Lacking sufficlen‘!'
knowledge of their existing rights and in the absence of more
explicit legal safeguards, low income families have been ﬁrey to a
host of tactics aimed at displacemenﬁ. It is no accident that
increasingly low income families bargain for an acceptable
'buy-out’' agreement with the landlord._ There simply is no recent
experience which encourages low income families to believe that

-

displacement can be avoided.

.Through all of this Hoboken 1s quite literally losing
its children. Displaced families have been largely replaced by
childless coﬁples and singles. The normal re-generatlon of
Hoboken families has been abated, since young people who grow up
here cannot afford to remain while raising a family. And the
reduction in families with childeen is exaeerbated by fundamental

shortcomings in educational and iecreational services, the two
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most critical public amenities for families with school age

children.

15 years ago Hoboken faced a very different crisis.
Then close to 20 years of industrial, commercial and reteil
erosion had placed Hoboken at the point of bankruptcy. An
enlightened public policy was articulated and programs estab-
lished to lure private capital into Hoboken for housing and
redevelopment. The current crisis quite clearly requires a bold
new policy direction and a new generation of programs to ensure
continued development of Hoboken within a framework of protecting

and enhancing the quality of life for all its citizems.

B. AN INTEGRATED POLICY PERSPECTIVE

Maintaining Hoboken as a viable community for Low,
moderate, and middle income families requires an integrated
public response to all factors which directly or indirectly con-
tribute to the current crisis. While protecting end enhancing
affordable housing is key'to easing the displacement'of long-
term residents, this administretieu fully recognizes that
serious attention must be given to all related problems which

influence the quality of family living in Hoboken.

Waterfront and related development will undoubtedly play .
a major role in shaping Hoboken's future and accordingly the
prospects for continued economic and social diversity It is
critical that such development provide housing, recreation,
employmeut and other public amenities for existingiﬁoboken
families Moderating proposed high rise developuent is essen-
tial if the 'feel' of Hoboken is to be preserved and dangerous

new pressures on the infrastructure avoided. Current perkins.
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traffic, and sewage problems must be resolved if appropriate

future development can be achieved without intensifying existing

deficiencies. Poor public education has persuaded many young 'l’

couples to leave Hoboken in the past and discourages other

families with school age children from moving here. If family

sized housing units are to be constructed by the private market

and entry level jobs provided through diverse economic develop-

ment, the quality of public education in Hoboken must be demon-

strably improved.

In recognition of the foregoing, this administration

advances the following policy objectives to be pursued during the

next four years:

1)
2)

3)

4)

5)

6)

7)
8)

)]

To protect existing and develop new affordable housing.

To ensure waterfront and other development responsive ﬁo
existing community needs. .
To facilitate orderly and community sensitive land use
planning and development by upgradlng government partici-
pation, coordination and over31ght

To stabilize local property taxes.

To increase local employment opportunities through
diversified econchic de§elopment;

To improve the quality and quantity of public education
services. ,

To improve the quality and quantity of recreation services.
To satisfy federal and state fequirements to upgrade
sewage flow and treatment inié timely‘#nd effective manner.
To create a partnefship'betweeﬁ the private sector,

the citizenry and the govermment to address these objectives .
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C. OBJECTIVES OF THE AFFORDABLE HOUSING PLAN

1. To develop new affordable housing from both new
construction and rehabilitation of existing stock. )

2. To encourage continued priVate investment in new
development and rehabiiitatinn;

3. To strengthen existing home ownership and create
new opportunities for affordable ownership.

4. To maintain and improve the quality of existing
private rental housing stock.

5. To ensure long term stability of existing subsidized
housing stock.

6. To re-organize city government to provide effective

means of accomplishing these objectives.

D. THE ECONOMIC BASIS FOR THE HOBOKEN INCLUSIONARY
HOUSING ORDINANCE

While the legal basis for an inclusionary housing program
lies clearly within the doctrine set forth by the New Jersey

Supreme Court in the Mount Laurel decision, such a program must

also have an economic basis; simply stated, if the program cannot
be implemented in a way that maintains the economic feasibility

of development in the community, the program will inevitably fail.

/

There are many urban areas in which the viability
of private market development is so limited as to ﬁake an inclu-
sionary program, in which internal subsidies are ﬁo be used to
create lower income housing units (or contributioné in lieu of
units), impossible. This is not, howeﬁer, the case in Hoboken.
All of the evidence that we have seen makes clear not onlj that
new development, rehabilitation and:condominium conversipn in

Hoboken are profitable, but that théy have been significantly
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more profitable, on the average, than representative suburban

multi-family housing development during the same period/*.
This remarkable profitability cannot be attributed to .

value created by the investors and developers alone. These
developers are taking advantage of a community with remarkable
attributes, which attributes have created the profit opportunities

- being garnered by developers. These include the location of the
community, and its direct access to mid#ﬁanhattan; the physical
character of the community generally and it buildings in particular;
and the social and demographic character of the community. Thus,

it is the community that is in actuality creating a substantial

part of the profit that is reaped by the developer.

At the same time, the actions of those developers in
furtherance of these profits, while unquestiocnably benefiting
the community in certain respects, harm the community in other ’
-regards. These harms, or negative extermalities as they are
termed by economists, include pressure on the cié} infrastruéture,‘
sﬁch as the well-kmown parking problem; and most se&efely,
‘pressure on the affordable housing stock, which has been the
mainstay of the community's character and a ﬁajor resource for

the less affluent population of the community.

Hoboken is no longer 2 “pi&heering“ ccmmunity'whefé an

investor is faced with such risks that he must be able to obtain . i

*Although we have not analyzed specific projects in detail, .
our information indicates that representative total development
costs on condominium conversion projects are typically in the

area of $100-$110/square foot (SF), with sales prices in the

area of $150/SF, thus resulting in profit levels (before .-
taxes), between 277 and 50%. We believe the average to be in

the area.of 30%-35%. - This compares to tyical before-tax o
profit margins of 12%-157 in suburban townhouse developments in
New Jersey. This information is derived from a number of .
sources, which have reported highly consistent figures.



-7-
a greater-than-average profit in order to justify taking those
risks. Hoboken is an established housing market, as an
extension of the Manhattan housing market; under these circum-
stances normal risks and, therefcre, normal pfofits, can

- reasonably be expected.

It is our conclusion that all of these factors support
an argument that‘substantial resources exist within luxury develop-
ment to generate internal subsidies for a range of affordable units.
Furthermore, there are compelling policy reasons for so doing.
Unlike the typical suburban development which is burdened with a

set-aside by a municipality seeking to meet its Mount Laurel

obligations and which has had no visible negative impact on

lower income housing conditions, development in Hoboken is

clearly having such negative effects. There is, therefore, an even
more compelling justification for imposition of inclusionary
requirements in such an environment than in the more typical
suburban setting. |

E. AFFORDABLE HOUSING DEFINED
For the purposes of meeting Hoboken's policy objectives,

the following income standards shall be used to define eligibility:

1986
(Assuming $26,000 median family igcome)

Low income . O - 50% median income or 0 ~ 13,0000/yrT.
Moderate income 51% - 80% median income or 13,000 - 21,900/yr7
' Middle income 817% - 150% median income or 21,000 - 39,000/yr.

This standard is adjusted from conventional HUD ggidelines
to extend the middle income level in order to better reflect the
economic realities of Hoboken to provide affordable hqusing to a
wider range of families and to»redhcé the average per qpi;lsubsidy

cost factor. ‘ | T



II. A DEVELOPMENT STRATEGY FOR PRODUCING AFFORDABLE HOUSING (]

INTRODUCTION

The proposed housing development action plan add:e;ses
one of the most difficult tasks facing the city of Hoboken.
That task.is that of fostering the development of additiomal
sound housing affordable to the low, moderate, and middle income
population of the city, housing that will maintain the diversity
of community and ensure that the revitalization of the city's
economy and physical plant benefit not.only wealthy immigrants,

but all its residents.

In order to address this goai actions are probosed in
two areas: mandating participation by private déveloﬁers in
the city's goal, through inclusionary development conditions .
and housing trust fund contributions; and affirmative steps by
the city of Hoboken to develop additional affordable housing.
Affordable housing, it should be stressed, includes but is not.
limited to low income housing; it is not only the poor who are

victimized by displacement and who are unable to benefit from
the new development that has taken place in the city. The needs

of the city's moderate énd middle iﬁcome population must also be

addressed by the housing program,

The following discussion focuses on a series of elements
in the proposed affordable housing development strategy: first,
a series of legislative and program initiatiQes, foéusing around
the enactment of an inclusionary ordinance and the creation of

housing and infrastructure trust funds; second, a series of specif‘l'
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proposed program actions; and third, the organizational struc-
ture, including the proposed reorganization of the Hoboken

Community Development Agency (CDA), through which the strategy

will be implemented.
A. LEGISLATIVE AND LEGAL INITIATIVES

1. ENACTMENT OF AN INCLUSIONARY ORDINANCE, PROVIDING
FOR CONSTRUCTION OF LOWER INCOME HOUSING, OR MAKING
A CONTRIBUTION IN LIEU OF CONSTRUCTION, AS A CONDI-
TION OF ALL NEW DEVELOPMENT IN THE CITY OF HOBOKEN.

All private market development that takes place in Hoboken,
however beneficial it may be in many respects, inevitably affects
the housing conditions of Hoboken's low, moderate and middle
income population. Much development, ineluding new construction,
substantial rehabilitation, and coﬁdominium conversion, affects
rentpayers directly through rent increases or displacement. Other
development, both residential and non-residential, affects the
same population indirectly by fﬁrther increasing the pressure on
and the potential value of the remaining affordable ﬁousing stock.
While the administfation recognizes'that it is not in its interest
to prevent development, it seeks to ensure that development takes
Place with the 1east4negative,impact on the existing populatioo,
and in a way. that make it possible to replace the affordable
housing that is inevitably lost through development and redevelop-

ment.

In addition to pressure on existing affordable housing,
the development that is taking place in the city of Hoboken is
placing great stress on the city's infrastructure, in particular

in two areas - sewage treatment and parking. The city has begun

the effort to develop action plans to deal with those two major






