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PROCEDURAL - HISTORY

On May 3, 1971, plaintiffs filed a complaint against the defendant
Mt. Laurel Township and others. On May 1, 1972 after a trial on the
merits, the Honorable Edward V. Hartlno A.J.S.C., rendered an oplnlon.

Southern Burllngton Cty N.A.A.C.P. v. Tp. of Mt. Laurel 119 N.J. Suger.

164 (Law Div. 1972) (hereinafter Mt. Laurel I). The defendant appealed

and plaintiffs cross-appealed that decision. On Marchv24, 1975, the New
Jersey Supreme Court rendered its decision modifying, in part, the trial

court's decision. Southern Burlington Cty. N.A.A.C.P. v. Tp. of Mt.

Laurel, 67 N.J. 151 (1975). The Court reiterated the trial éourt.findings

that:

The patterns and practices clearly indicate
that defendant municipality through its zoning
ordinances has exhibited economic discrimina-
tion in that the poor have been deprived of
adequate housing and the opportunity to secure
the construction of subsidized housing; and has
used Federal, State, County and local finances
and resources solely for the betterment of
middle and upper-income persens. Mt. Laurel,
supra, 119 N.J.Super. at 178; Mt. Laurel, supra,
67 N.J. at 170 o

It held that the defendant must

(B)y its land use regulations, presumptively
make possible an appropriate variety and

choice of housing . . . (I)t cannot foreclose
the opportunity of the classes of people men-
tioned for low and moderate income housing and
in its regulations must affirmatively afford
that opportunity, at least to the extent of the
municipality's fair share of the present and
prospective regional need therefor. Mt. Laurel,
supra, 67 N.J. at 174.

Accordingly, the Court declared Mt. Laurel's zoning ordinance invalid
and ordered the defendant to correct the deficiencies specified:

'

-1~



A

« . . both by appropriate zoning ordinance
amendments and whatever additional action ‘
encouraging the fulfillment of its fair share
of the regional need for low and moderate

income housing may be indicated as necessary. -
and advisable. Mt. Laurel, supra, 67 N.J. at
192. ; S '

The deféﬁdant's motion fqr reconsideration wa# dénied, And iﬁ/éppéaléd
and petitioned for a writ of certiorari to the Unitéd Sﬁates Sﬁﬁreme Céu?t.
The writ was dénied and the appeal dismissed én‘October 6, 1975; |

The defendgnt sought and was granted five exfensioﬁs'of ﬁime to complyr
with the New Jersey Supreme Court decision. On April 20, 1976; thirteen ‘
months after the decision, Mt. Laurel adopted Ordinanée'1976-5 and averred
thatw%E‘hgdﬂguily complied. On May 6, 1976, plaintiffs filéd ﬁﬁéir amen&ed
complaint‘(JA—la) by order t; show cause élleging that in‘thé fiﬁé Years
since the initial trial court decision, the defendant hadAcontinued its
unlawful practices and had failed to meet the judicial mﬁndate by:

i. Contihuing to negleét ité oﬁn pooxr ﬁﬁilé aéting _ H

affirmatively to benefit middle and upper income
~persons;

2. Inédequately assessing its regional housing responsi-
bility;
3. Failing to provide, through its land usg.fegulations, a
realistic opportunity for a fair share of the regional
housing need; and
4. Failing to take such other necessary and advisable
action to provide that opportunity. See Pre-trial
Order at JA-19a.
On August 24, 1976, the case was certified as a class action and on

October 25, 1976, the motion by Davis Enterprises to file a complaint in

intervention was granted by the new Assignment Judge of Burlington County,



the Honorable Samuel D. Lenox, Jr. Ultimately the‘Case was assigned fdr
kfrial to the Honorable Alexander C. Wood, III, J.S.C.

| A trial was held on plaintiffs' amended complaint and plaintiff—.
intervenor's complaint in intervention between May 9,'1977 and July 8, |
1977. One year later, on July 7, 1978, Judge Véod rendered his opinibn‘:
which was followéd by a signed.order‘on August 2,.1978. Southern . |

Burlington Cty. N.A.A.C.P. v. Tp. of Mt. Laurel, 161 N.J.Super. 317.

(Law Div. 1978) (hereigafter Mt. Laurel II). ‘JA-22a. On August 10,

1978, plaintiffs appealed from the whole of this decisioniandvorder i
with the‘éxception of that part relating specificallyvto the proposéd
mobile home park of the plaintiff—intervenor.k JA-25a. On August 18,
1978, the defendant cross-appealed on the mobile home iséue. JA-27a.

On October 19, 1978, the defendant moved fbr a stay of that part ofﬁ
the August‘2, 1978 order requiring the defendant td revieﬁ;vﬁithin‘QO
days of their submission, the plans of the plaintiff-intervénor for a
mobile home park in Mt. Laurel. The stay was’denied by the triél court
on December 1, 1978. JA-29a. This denial was appealed by fhe defendant
on December 26, 1978 and a stay wés granted on Febfuary 13, 1979. JA-30a.
- The Appellate Division's order granting the stay was then appealed by
the plaintiffs andkplaintiff-interVenor to the qu:eme Court on Ma;éhVIZ,

1979. The Supreme Court vacated the stéy on Hay 30, 1979. JA-3la.



STATEMENT OF FACTS

INTRODUCTION

The plaintiffs1 in this action filed tﬁeir first complaint against the‘
defendant, Mt. Laurel Township on May 3, 1971; Despite an initial triali
court victory'in 1972 and a unanimous, nationally acclaimed Supreme Cquit'vvy”"“
decision in 1975, the'plaintiffs have gotten nbthing:i |

1) the resident poor are now living in nelghborhoods
and dwelllngs which have further deterlorated :

2) more of the resident poor have left Mt. Laurel;'and

3) no reallstlc hou31ng opportunlty has been prov1ded
for persons of low or moderate incomes.

The plaintiffs' fundamental right to fair aﬁd equal treatment by municipalr

- government continues to be thwarted and unprotected.

Much more, however, is now at stake than the vindication of these
rights. The prior findings and decisions of the initial trial court and

Supreme Court engendered a promise and hope that the judiciary of this ‘ef'-7' B

state would not stand idly by and tolerate this abuse of municipal authority.

It appeared that the courts, as reflected in those decisions, would move ”A
quickly and decisively to secure the rights of these citizens who had

nowhere else to turn. The government in this state was profoundly effected

The plaintiffs represented (and still represent) three distinct groups:
lower income residents, lower income non-residents, and a class of lower income
persons who had been forced to leave the township because of the deterioration
of their neighborhoods and the lack of alternative housing opportunities in Mt.

~ Laurel. All of the plaintiffs sought the provision of needed housing oppor-

tunities. This included, for the residents, municipal action to upgrade the
conditions of their nelghborhoods - action comparable to that undertaken by the
defendant in middle and upper income neighborhoods.

The residents were motivated, in part, by their frustrated attempt in
1968 to construct subsidized housing in Mt. Laurel and a history of municipal
inaction and neglect for the living conditions in the neighborhoods despite
over a decade of official municipal studies and findings relating to their
neighborhood needs. The former residents were also motivated by a desire
to return to Mt. Laurel and the non-residents by a need for decent housing
and a desire to share in the opportunities belng afforded middle and upper
class citizens in that mun1c1pa11ty



by those rulings and in the short time since their pronouncement, et least
some movement has‘occurred at every level to implement them. The rulings
have had, moreover, a national impact on the right of lower income people
--to redress dlscrlmlnatory mun1c1pa1 land use practlces.

Full enforcement of the Supreme Court mandate 1s the next essentlal
step. The attention of many will be directed toward whether and how that
mandate will be enforced.l More importantly; the well-being of this state's
most needy citizens depends npon it.. Any indication that'the judiciary
‘will not stand behind this decision will be magnified hy increased municipal
recalcitrance and governmental inaction{

The opinion below hae dashed any hope created by the Supreme Court's
declaration of beeic constitutional principles. It is perhaps to the shame
of Mt .leutel that the declaratlon was even necessary However, 1t wxll be .
to the greater shame of thls state if the declaratlon, once hav1ngAbeen
enunciated, was not enforced. The lower court has emasculated, if not
 reversed, the mandate and, if upheld, iteiorlnion will fesnlt in arbitter
end to the plaintiffs trust that the Jud1c1ary of this state would insure
that the rights of the poor and otherw1se dlsenfranchlsed citizens would be
secured. To fail to protect and enforce these rights onee having proclaimed
them, would bekin the nature of a cruel hoax. Ifﬂmould haveAbeen better
for the plaintiffs to have lost in 1972 and l975.~ At least there would
then have been no preteneion, no expectation, of relief. |

This Court must appreciate the impact that this appeal and the Coutt's
review of the decision below will have in a case of this magnitude. The

decision will provide the "bottom line" for all developing municipalities

1



in New Jersey. It will establish the guidelines for trial courts in future
litigation. The assumption is and will be that whatever Mt. Laurel ultimately
is compelled to‘do to fulfill the constitutional mandate, certainly no
other municipality need do more. “

Careful scrutiny will not be required‘to comprehend fﬁlly ﬁhat ;he
lower court opinion muét be reversed. The uhdisputed reéordvis s§ over-f 
whelming ;s to compel reversal under any standard of judicial feﬁiew.
: ﬁéwever, the efforts of the plaintiffs and thé néeds of poor pebple through-
- out this state demandrmpre than mere revefsal. This Couit canvand‘ﬁust $et
forth explicit standards and an effective remedy which willvresult'in_an
-expeditious enforcement of the constitutional mandate; The deféndant cannot
be given another opportunify to delay the performance of its coﬁStitutionalr
responsibilities. A terrible wrong has occurred hefe. Thét‘ac;ién‘has now
been sanctionéd, and thereby profoundly exacerbated, by tﬁé coﬁfﬁ bélbw.’

)

This Court must see that it is quickly, thoroughly and deciéively remedied.

The Supreme Court ordered Mt. Laurel to amend its land use ordinances
and to take such other action as would be necessary and appropriate to
end its pattern and practice of discrimination.1

1) the provision of a realistic opportunity for Mt.
Laurel's fair share of the regional needzfor housing

for persons of low and moderate incomes;” and

2) an end to the pattern and practice of discrimina-

tion in the allocation,of municipal resources and provision
of municipal services.

Mt. Laurel, supra,k67 N.J. at 192.
Mt. Laurel, supra, 67 N.J. at 179.
Mt. Laurel, supra, 67 N.J. at 170.

W N =
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These results should have been realized through amended land use ofdinances
providing for least cost and assisted housing oppoitunities, affirmative
~municipal action necessary to realistically provide such housing oppor-
tunities and the implementation of a pian for thé equalizatioh of mﬁnicipaiv
services to theiﬁeighborhoods inhabited by the fesiﬁent poor. .

Mt. Laurel's only response, thirteen months aftef the Supréme Court's‘::
*q;der, was to adopt an amendment to its zoning ofdinanée-'vThiéVOIdiﬁance,
1976-5, did‘nothing‘to correct thé deficiencies in Mt. Laﬁrél;srlandvuse
scheme. as enumerated by the Supreme Courf. Instead,‘Ofdinahce 1976-5
created three neﬁ zones, of insignificant size, which.théméélVes cbntain |
cost-generating restrictions or involve peéuliér site éonditions inimicabler
to the principles set forth in the Supreme Court decisio#. ﬁeeded affirma-
‘tive action was not taken which could'havevmade poséiblé‘housing oppo?tuﬁitiéé
affordable to lower-income persons. No’movement towsrd thé improvement 6f |
existing low and moderate income neighborhoods occﬁrred;' Iﬁ>fact, the
conditions of the two lower-income neighborhoods. jn Mt.-Laurel worsened and
more lower income residents left. The only develbper who actively sougﬁt to
provide least cost housing opportunities in Mt. Laurel (Roger D;vis, now

plaintiff-intervenor herein) was discouraged and required to litigate

,”
,/)

against the township.

This Court must now determine whéther Mt: Laﬁrel's,adoption of its
zoning amendment {(Ordinance 1976-5) was full and gufficient compliance with
the Supreme Court decision of 1975. 1In order to so hold, the Court would
have to find that:

1. Ordinance 1976-5 does provide a realistic housing
opportunity for 131 least cost units;

-7-



the provision of an opportunity for 131 units
satisfies Mt. Laurel's fair share of regional
housing needs for persons of low and moderate
incomes; and

Mt. Laurel had no other obligation to correct the
deficiencies of its unconstitutional land use

scheme under the Supreme Court opinion; that is,
lower income neighborhoods may coantinue to be o
neglected and abandoned and no affirmative action
need be taken although necessary to the provision

of housing opportunities for persons of low and
moderate income. - e

Such findings are inconceivable, unsupportable by the'bverwhelming and

-virtually uncontroverted record below. Plaintiffs will show that even

assuming that Ordinance 1976-5 does provide a realistic housing oppor-

tunity for 131 units, it is a totally inadequate response to the Supreme

Court's directives for the following reasons:

a) the opportunity provided, if any, barely meets.
the present needs of Mt. Laurel's own residents who
reside in substandard housing. It certainly does not
meet Mt. Laurel's share of the regional present or
prospective housing need;

b) the ordinance does nothing to address the pattern
and practice of discrimination in the allocation of

- municipal resources and the provision of municipal

)serv1ce5' .and

c) the ordinance does not provide any other necessary
and advisable action for the creation of a realistic

housing opportunity for persons of low and moderate income.

e

Plaintiffs will further show that Ordinance 1976-5 is, in fact, a sham

in that it does not provide a realistic housing opportunity for any least

cost units

since:

a) the sites chosen cannot be developed at least
cost controls;

b) the controls set forth are not at least cost,
minimally necessary standards and

-8-
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' cross-appeél.

c¢) = the three owners of the tracts have exhibited’
no interest to develop these sites at least cost controls.
No incentives have been provided for such development and
no guarantee exists to insure such development.

There can be absblutely no question of reversal. The opinion below is

entirely unsuppoftable factually and legally except in so far as it relates

to the provision of mobile homes. The record consists of 29 volumes of

.testimony and over two-hundred exhibits (now abbreviated in a four-volume

joint appendix). The following factual statement provides a thorough

analysis of that record and easy access to it.

Plaintiffs do not address the mobile home issue in this brief. Defendant
has cross-appealed on that issue alone. Plaintiffs will fully respond on

all issues relating to mobile homes in reply to defendant’s brief on its



I.

ORDINANCE 1976-5 DOES NOT PROVIDE A
REALISTIC HOUSING OPPORTUNITY FOR ANY
LEAST COST OR SUBSIDIZED UNITS

~ The adoption of Ordinance 1976-5 was Ht.'Laurel's sole resﬁonse'to
the Supreme Court mandate.l It provides avhousing opyortunity on three
sites (23 gcres)kfor, at most, 131 non—leastkCost3knén—sﬁbsidi#ed units.2
It does not provide a realistic housig opportﬁnity for any least cost or
subsidized uﬁits;3 The court below found that this re-éoning waS full
and sufficient compliance with the Supreme Court order.é' The finding,
under any interpretatioﬁ of the undiSputed facts, is ﬁﬁsupported and
must be révgrsed.54 | |

b |

This was admitted by the defendant and its planner. Glass, 20T 136-3.
Defendant's Answer to Interrogatory 11, 15T 77-23 to 25, 15T 78-1 to 6.
2 This was the estimate of plaintiffs' expert. Abeles, 10T 125-6 to 11l.
Mt. Laurel's expert estimated that only 115 to 120 units could be built on
- these 23 acres. Glass, 21T 148-17 to 20, 21T 16-24 to 25. The difference
is due to the application of Mt. Laurel's excessive undue cost-generative
subdivision controls. Glass, 23T 210-21 to 24, 23T 212-4 to 6; Abeles,
11T 20-12 and 17. Plaintiffs will use the "higher" estimate of their own
expert in this brief.

3

A realistic opportunity for least cost units would be provided if:

(1) the sites chosen were developable for least cost housing; (2) the zoning
controls set forth were at least cost standards; and (3) the owners of the
sites realistically expected to develop them for least cost units. A
realistic opportunity for subsidized units would be provided if: (1) the
sites chosen and the controls governing development were consistent with
state and federal specifications; (2) all municipal barriers were removed;
that is, municipal action necessitated by the state and federal programs

was taken; and (3) the owners of the sites realistically expected to

develop them for subsidized units.

4 Mt. Laurel iI, supra, 161 N.J.Super. at 354.

3 Even if Ordinance 1976-5 provided a realistic opportunity for 131 least

cost and/or subsidized units (which it does not), defendant would have
failed to comply with the Supreme Court mandate for: (1) failure to pro-
vide an opportunity for its fair share of the regional need (see II infra)
and (2) failre to upgrade conditions in its lower income neighborhoods
(see IIXI, infra). ‘
. ..10-



The uncontroverted evidence is that:

1) the three (3) sites selected by the defendant as
designated in Ordinance 1976-5 are inadequate and are
some of the worst locations for residential development
in Mt. Laurel;

2)  the "new" zoning controls regulating development

in these zones exceed minimally necessary least cost

standards, duplicate controls already condemned by the

Supreme Court as exclusionary, and in fact, include

additional unduly cost-generative requirements not
~found in any other Mt. Laurel land use code;

3) necessary incentives and assurances were not
included in Ordinance 1976-5 to insure the production
of least cost unlst

4) non-least cost and unduly cost-generative require-
ments of the original zoning and subdivision ordinances
have been retained which preclude least cost and/or
subsidized development throughout the township; and

5) barriers to sub31dlzed hou31ng have been retalned
by -the defendant.

A. The Three (3) Sites Selected in Ordinance 1976-5 are Inadequafe and

.are SOmé of the Worst for Residential Development in Mt. Laurel:

The selecticn of only threé small.sites out of thé over 7,000
admittedly vacant acres1 in Mt. Laurel exposes the defendant's bad faith. A
realistic opportunity for 1low and moderate income hou51ng has not.been
provided.2 Each new zone is located on a small site, almost lost in ﬁhe

massive 22 square mile township and barely visible on its zoning map.s' Two

wH

Glass, 20T 36-10, 23T 69-2.
2 The owners of the sites were never contacted. - CITE -
~Mt. Laurel prepared no studies prior to selecting these sites. Glass,
23T 109-1. The suitability of these sites was not evaluated by site planning,
soil testing or boring tests. Glass, 23T 109-18. No evaluation was made as
to what the resulting costs of development on these specific sites would be
nor was it known. Glass, 23T 109-22 to 23. The township engineer was not
asked by the township or its planner to evaluate these sites for development
and did not have any input into their selection. Talbot, 28T 16-11, 28T 16-6.

3 Exhibit P-35 on following page and at JA-307a and see Exhibit P-36
following page 68 and at JA-308a.
-11-



severe developmental problems detailed below, and the third site (located

in one section of one PUD) is not even scheduled for development until 1984

or 1985.1

Despite these facts the trial court ruled that the re-zoning of these

particular sites was "sufficient and proper actioﬁ to comply with the
Cdurt's directive."2 This Court must understand thaﬁ there’is no basis in
the recoré for that conclusion. As detéiled beiow with specific transcript
references; even those portions of Mt. Laurel’s p1anner'S tesﬁimony which
the trial judge recites3 as rebuttal to plaintiffé' criticisms of thésé
sites were ultimately negated, withdrawn or qualified by the‘defehdaqt’s
own witnesses. The fecord was inadequately and inaccﬁrately characterized

by the trial judge to support his ultimate finding.

1. The R-5 Site: Exhibits P-30, P-31 and P-32f graphically portray
the problems with the R-5 site and should be carefully studied. Exhibit

P-32 which is a map of the R-5 site is attached on the following page. The

1 Mt. Laurel always admitted that Ordinance 1976-5 was insufficient to

satisfy the Supreme Court mandate, at best, only sufficient to deal with
Mt. Laurel's own 1976 local housing need. It admitted that the sites
chosen were to respond to this local present need and admitted that others
would be selected in the future but only after these sites were developed.
Glass, 23T 76-4 to 15; 23T 70-4 to 9. This was blatantly in bad faith.
If the 131 units were to meet a present need why were sites chosen that
were clearly unavailable for development for several years? As will be
detailed below, the R-5 site is in a proposed industrial prak landlocked
with no on-site water or sewer. Its development is dependent upon the
construction of the industrial park which has not yet been approved. The
R-6 site is dependent on the Larchmont PUD for water and sewer. That area
of the PUD is not scheduled for years. R-7 is in the Larchmont PUD in an
area scheduled for development in 1984 at the earliest.
~§ Mt. Laurel II, supra, 161 N.J.Super. at 343, 347, 354.
4 Mt. Laurel II, supra, 161 N.J.Super. at 337-340.

JA-259a, 260a, 26la. :
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Y
admitted development problems with the R-5 site are numerous and extensive;

they include:

a Opposition by the tract's owner;

‘b. - Incompatible surrounding uses;

c.  Isolation from existing residential areas, schools and
recreation;

d. A flood plain encumberlng half of the site;

e. No existing access;

f. A water retention basin proposed for the site by the

) industrial owner-developer;

g A Hi-Speed Line proposed right of way transectlng the site;

h Noise pollution;

i. Traffic congestion;

j. Water/sewer inaccessibility; and

k An alternative industrial accessory use, compatible with
the new residential zoning, already proposed for the site.

The selection of this parﬁicular tract despite these problems and the avail-
ability of other approprlate sites (even in the vicinity of the selected R-5
s1te)~ exemplifies the defendant s bad falth in complylng W1th the Court's
ordef.

a. The Industrial Owner-Developer is Clearly Opposed: This site is

~located in the middle of an industrially zoned area in the township and is
actually part of a proposed industrial subdivision which the township has
kpown about for several yéars.2 The‘industrial owner—developerfof the
trect has said that he will not build "least cost™ units addkdoes not
intend to develop it in accordance with the R~5 provisions. He had, in
fact, submitted his objections in writing to theffdwnship prior to the

adoption of Ordinance 1976-5.3 ‘Despite this history, the township never

o

Mr. Alvarez, a former mayor and M.U.A. chairman, admitted that a
similar, seven acre, vacant tract existed in his neighborhood which was
within walking distance from the R-5 site. Alvarez, 24T 117-18 to 21,
24T 115-17 to 25, 24T 120-3 to 4. This area was not chosen although (perhaps,
because) it would have actually placed the "least cost” units adjacent to

existing residential areas, recreation, schools and within walking distance
to the Moorestown Mall.

§ ‘GlaSS, 23T 112-6 and 13; Exhibit P-29 at JA-258a; Exhibit P-21 at JA-174a.

Wisniewski, 9T 34-18 to 20, 9T 43-1 to 4; Exhibit P-24 at JA-177a.
_13_



bothered to contact him prior to the ordinance's adoptiori'.'1 Fuftherﬁore,
due to the industrial park's proximity to the Pennsauken Creek, a water
>retention basin to éerve fhe industrial park has alreadyAbeen designatéd
for this site area. 2 The plans for thlS 51te, submltted to the township
in June, 1975, also demarcate the right of way for the proposed hl-speed
line corridor through the R-5 site.3 The trial judge does not refer to
any of this’undisputed testimonj in any portion of his opinion.

b. Incompatible Surrounding Uses: From the time the Supreme Court

rendered its decision, the township's planner knew that one of the sites
that would Be zoned for low and moderate inﬁome housing would be in "that
‘corner of the township"; that is, in the part of Mt. Laurel which is andv
has always been designatéd for industrial uses.a',The R-5 si;e’is totally
surrounded by either existing or proposed non-réﬁidéntial uses including

a major shopping mall, business offices and indstrial warehouses..5 No

; Glass, 23T 104-25, 23T 105-1 to 4.
3 Wlsnlewskl, 9T 24—2 to 5. ‘
Wisniewski, 9T 24-8 to 17; Exhibit P-21 at JA-174a

4 Glass, 23T 108-8 to 22, 23T 112-1 to 2. This area has been mapped
industrial since 1956 and is so designated in the 1959 Master Plan (p. 61)
because "it is an area of little or no residential or business development."”
Glass, 23T 117-21 to 22. Its continued use as an industrial park was

planned for in the 1969 Master Plan (p. 64) with development proceeding
accordlngly since then. .

> Glass, 23T 112-1 to 2, 21T 26-10 to 18, 21T 26-24; Abeles, 13T 8-5;
Exhibit P-30 at JA-259a; Exhibit P-31 at JA-260a.
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. . . 1
adjacent residential uses exist, are planned or zoned.

The trial judge's description of all of this testimony was that such

>proximity to the industrial zone would provide easy access to employment

opportunities in that zone.2 Plaintiffs never denied that RrS is in clpSe/l
pfoximity'to employméntjsources.3' In‘fact, it ié surrounded by them. The>‘
question réised By the plaintiffs ié why has Mt. Laurel chosen to place a
small (60 unit) development for persons of lower income in_the only are

in the township which is surrounded by warehouses and indﬁstrial u#es when:
1) all planning precepts dictate against such zoqing; 2) n§ other resi-
dential uses are so planned; 3) 7,000 acres of land are admittedly

vacant; and 4) other appropriate sites are available for residential

development in close proximity to employment opportunities? -

Abeles, 13T 9-20 to 24. The defendant's placement of R-5 in the middle

of an industrial area is clearly aberrant. No where in the township are there
residential units totally surrounded by industrial uses. Glass, 23T 127-23.

In fact, every business, commercial and industrial zone in the township expressly
prohibits residential uses (except farms) within them. See Mt. Laurel's Zoning
Ordinance, Exhibit P-25, Sections 402.15 (Major Commercial District) at JA-140a,
600.2.1 (Business) at JA-193a, 700.4.1 (Specially Restricted Industrial Zone);

at JA-195a, 800.1.4.2 (Industrial Zone) at JA-196a. ‘Glass, 23T 123-18 to 19,
23T 123-7 to 8, 23T 125-4 to 9, 23T 125-1 to 3, 23T 124-10 to 20; Abeles,

10T 24-16 to 17. The PUD ordinmance also specifically provides that residential
areas are to be protected from industrial activities through the separation

of these incompatible uses and the prohibition of any residential development’

in the industrial area. Exhibit P-27, Sec. 310D,1(b),(c),(e) and 2(b) and (d)

at JA-25la. Furthermore, the township's planner in every master plan on which
he has worked has warned against and recommended the prohibition of residential
uses in commercial and industrial zones. Glass, 23T 140-20, 23T 141-19,

23T 143-8 to 10, 23T 143-19 to 20. Another planner, appearing for the defendant,
admitted that he would not isclate even 100 residential units, much less 60, in

the middle of an industrial park. Lynch, 18T 124-25, 18T 125-6 to 14; Accord,
Abeles, 10T 64-1 to 12. :

2
3 Mt. Laurel II, supra, 161 N.J.Super. at 338.

Abeles, 13T 9 to 11.
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c. Isolation from Existing Residential Areas, Schools and Recreation:

This tract as a site for residential development (smail, isolated community
within an industrial park) establishes an archtypical "ghetto"” or "other
side of the tracks" situation.l- As previously discussed, there are no
éxisting resideﬁtial areas adjacent to the site and Véhicular transpofta-.'
tion will be required to schoolé and recreational areas.2 Virtuélly the
only potential access to the sité is through an adjoining township (Moores-
town). All of these factors, including those to follow, make it iﬁprobable,
- if not impossible, that a development at the R-5 site would be ponﬁentionaliy-
mortgagable.3 The trial judge made no reference to th¢ undisputed facts
regarding this site’s isolation and its potential fof the "ghettoization"
of housihg opportunities in Mt. Laurel for persons’of lower incomes. .

d. Flood Plain: The defendant's planner in his affidavit dated
October 28, 1975, to Judge Martino stated that the R-S site contained

"minor streams".4 In fact, the North Branch of the Pennsauken Creek

1 . ,
Planner Glass in ‘selecting this site didn't even comsider whether the -

pPlacement of a subsidized housing development comsisting of 60 isolated
units surrounded by an industrial park, with no continguous residential"

areas, might not have the affect of creating a stlgmltlzed ghetto area.
23T 133-14 to 15.

2 Glass, 23T 144-6 to 7 and 22. o

-

3 It was undisputed that these features and the resulting potential for

conflicts between the designated land uses would certainly render it imeligible

for state or federal mortgage guarantees and subsidies. Abeles, 10T 60-12 to
16, 10T 65-1 to 7.

% Glass 23T 147-15; Exhibit D-34 at JA-638a.
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boxrders the iength of fhe'site with its flood plain‘encémpassing virtually
half of the site.1 Mt. LaurelAhas'passed a special ordinance, Ordinance‘
1973-4, to protect this particular flood plain and has incorporated inrthe
. Ordinance (See Section 2) a special study Qf the érea,done by the A;my
Corps of Enginéers rega?ding potehtially hazardous‘conditions.z Further-
more, the township's concern about this fiood.plain was’a major factor in
its revie% of the industfial park subdivision, in which the R-5 zone was
subsequently located. In September, 1975, a letter‘writﬁen by the town-

ship's engineer indicated that ten acres of the industrial park were

! Exhibit P-32 at JA-26la. Builder Roger Davis described this site as
mostly "unbuildable":

The site . . . starts in the center line of the Pennsauken Creek,
or a branch of the Pennsauken Creek. . . . It proceeds along the
flood plain or marsh area of the branch of the Penmsauken Creek, and
finally about two fifths of the way through the property reaches what
may be buildable ground. Davis, 2T 69-16 to 23. ’ '
2 The Army Corps of Engineers' report indicates that this area is in a
100-year flood plain with a potential for wery severe floods. These floods
would have a ruinous impact on a development built in the flooc plainp.
Abeles, 10T 61-19 to 25, 10T 52-1 to 13. The study states: :

-Flood Damages that would result from the recurrence of major known
floods would be substantial. (p. 3).

Hazardous Conditions would occur during large floods as a result of
the rapidly rising streams, high velocities agd deep flows. (p. 4).

Structures in the flood plain have been damaged by past floods; how-
ever, others were only slightly above these past flood levels.

Continued urbanization will drastically decrease the area of water-
absorbing soil and increase the amount of runoff by reason of the :
greatly expanded areas covered by paved streets and highways, parking
lots and buildings. Many buildings, including residences and commercial
establishments, would be damaged by floods equal to those of the past

or by the Standard Project, the Flood Hazard Area Design or Flooding
Design Floods. (p. 20).
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located in the flood plain and had td'be remdved from any‘possible:conétruc-
tion plans.lf Even‘the indust?ial park developer chose not to proposé
warehouses for this site and, instead, designated it for a water reteation
basin.2 Despite the existence of a specific.ordihance prgtecting this

flood plain; a report documenting hazardous conditidns and a report by its
own engineer regarding the developability of this érea, Mt. Laurel cho$e>t6
iocate the R~5 site here. |

" 'The trial judge disregarded these admitted facts by noting the township

planner's testimony that the location of R~5 in a flood ﬁlain does not

totally preclude development on those portions of the site which are not in

the flood plain itself.3 Plaintiffs have never contended that the flood

plain rendered the land totally unusable. Plaintiffs' point is that the

defendant knowingly selected a site in which a flood plain consumes a

~portion of the tract making it more difficult to develop; reducing the

development potential which can occur on the site and’compounding site
planning problems and potentiai fJ".nancing.4 No explanétion was provided by
the towgshiPAas to why thiswsite waskselect¢d given ;he townShip;s history.
of concern about the flood plain, the township's policy-in other‘areas of‘

the township to keep devélopment away from flood plains,5 and the fact that

Glass, 23T 156-4 to 15.
Exhibit P-21 at JA-174a.
Mt. Laurel II, supra, 161 N.J.Super. at 339.
- Abeles, 13T 11-15 to 18.
The township planner testified that it is a general policy of the town-
ship to keep structures out of flood plains. 23T 156-22 to 24. In fact,
in its final review of one of the PUD proposals, the township required that
all building lots be at least 15 feet back from the flood hazard line and pro-
hibited even active recreation areas in a flood plain. Glass, 23T 157-2 to
3 and 10 to 12, 23T 159-2; Exhibit P-55, #11 at JA370a.

U W N W
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95% of the land in Mt. Laurel is not encumbered by flood plains and would ’

concededly be more appropriate for multi-family development.

e. Water Retention Area: Because of the flood plain and the associated

soil conditions, the industrial sub-divider of a larger area which encompasses = |

" . the site will build a water retention basin for the subdivision. This basin

is and always has been lbcated.by the owner-developer on‘tﬁe R-5 tractz.
The need for aﬁd the iocation of ghis watér retention basin on this site
was known to the defendant prior to the.rezéning‘of;thié;éarcél.for lpw'ana
moderate income housing; -For over three years, the township planner has
been reviewing with the township's pianning board the developer's plans
which designate a reiention basin on thisfsite.3  In fact; the township
» enginéer in a letter dated Jﬁne 10, 1976, noted that>the presently désigﬁed
water retention basin may not beklarge enough.4 A léfier’ff?m the Buriingtonl
County Consérvation District, dated February 21; 1975 emphasized- the needi
to‘construct the retention basin prior to any development in this area
because of the attendant disruption to natural drainage conditions which
will occur.5

Mére important to its potential for residential uses, the.pfesent‘

location of the needed water retention basin in that part of the developer's

industrial tract zoned R-5 iS'not precluded or changed by the residential

re-zoning of the tract.6 Despite the trial judge's statement that the

Glass, 23T 156-22 to 24; Abeles, 10T 67-8 to 9, 13T 12-19 to 23.
Exhibit P-21 at JA~174a.

Glass, 23T 115-20 to 25.

Glass, 23T 206-4 to 10; Exhibit P-65 at JA~436a

Exhib1t P-66 at JA- 440a ; :

Talbot, 28T 21-19 to 23, 28T 24-19; Abeles, 10T 41-10 to 13.

N P W N
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location of this basin is "nbt a fait accompli",1 the lawyer fdr the industrial
owner-developer of this tract ﬁestified that the owner will keep the‘needed
basin's location on this site rather than lose other pércels in the tract~‘
which are 2oned industrial.2 Thé designation of a water retention.basig on
the R-5 site removes all potential; limited as it is, for develdpment of
kthe tract.3 | | |

f. Access: The trial'judge siated that this "site is, moteover,
convenient to and in close proximity to a net&ork of state, county and
local roads, giving ease and convenience éf access."4 In so s;ating, the
-court incorrectly assumed that the site's proximity to majot roads meanik

that the site was accessible. The trial judge was wrong. Imn fact, the R-5

. . s . ... 5
zone is completely landlocked with no existing road into the site. Access
will ultimately depend on the development of the industrial subdivision.
The developer s plans indicate an exten51on of Nixon Drlve to curve

through the R-5 site which further reduces the available land in the

; Mt. Laurel II, supra, 161 N.J.Super. at 339.

. Wisniewski, 9T 34-~15 to 20. Abeles, 10T 66-2 to 11.  The township's
initial contention, ultimately withdrawn, that the needed water retention
basin must be located within the industrially zoned land is without legal
foundation and admittedly contrary to past township practices. Talbot, 27T
48-17 to 25, 28T 24-19. 1In a recent Burger King approval, the defendant
permitted the required buffer strip for the commercial building to be located
on adjacent, residentially zoned land. Talbot, 28T 107-6 and 10.

2 Abeles, 10T 41-3 to 5.

Mt. Laurel II, supra, 161 N.J. Suger at 339.

> Glass, 21T 22-10, 23T 159-7 to 8; Abeles, 10T 29-21 to 22; Rabin, 14T
67-12 to 15; Exhibit P-30 at JA-259a.

6 Glass, 23T 159-14 to 17; Abeles, 10T 30-9 to 11.
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tract.1 The township's engineer agreed that this extension of Nixon Drive

‘ ' R A :
would be the easiest way of providing access to the site.” Even so, such

an exten51on would requlre at the outset a dedication of 50 feet of land in

Moorestown presently owned by the Moorestown Ma11.3 Vlrtually all of the
ultimate access would then be into the adjacent municipality of Moorestown

and approvals from that townshiﬁ would be required before access was .

accomplished.4 An alternative access route could be built over the North

Branch of the Pennsauken Creek and up to a connection with Fellowship Road.5
This would involve an unknown cost and would be highiy unlikely.ék The
defendant gave no explanation as to why a non-landlocked.site was not chosen
although it was undisputéd that site inacéessibility negatively impacté on

the desireability and financial feasibility of a proposed project.7

g. Hi-Speed Line Corridor: One of the major reasons given for "

- - . - . : 8
. choosing this site is its proximity to a future hi-speed line station. In

his affidavit to Judge Martino dated July 8, 1975 the townshlp planner

9
committed himself to review the exten51on plars for the speed llne. Yet,

~.at .the time of trial it was finst revealed that the speed line right-of-way,

far from being in an adjacent township or merely "clipping" the corner of
the R-5 tract (as answered in the deposition of the township planner),

g
-

Abeles, 10T 30-6 to 13, 10T 38-9 to 15. Exhibit P-21 at JA-174a;
Exhibit P-32 at JA-261la.

Talbot, 26T 134-11.

Glass, 23T 162-16 to 17, 21T 21-7 to 13; Abeles, 10T 31-12 to 21.
Exhibit P-30 at JA-259a.

Glass, 21T 21-16 to 25.

Glass, 23T 164-19; Abeles, 10T 30-16 to 23.

Rabin, 14T 34-3 to 7.

Glass, 23T 169-19; Mt. Laurel II, supra, 161 N J. Suger. at 338.
Exhibit P 62 at JA-43ha

LNV PWN
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actually transécted the site, eliminating frém development its entire
corner or 5.27 acres.1 Additionally, an electrical sub-station has been
planned by tﬁe Port Authority directly on the site.2 All of these plamns
were known or should have been known to the towpship.’ Aithough the toﬁnship : 
had possession of the right-of-way maps prior to Sélecting the R-5 site,
its planner stated that he didn't even look at thém.3
Furthermoré, the township apparently never cared to figd out the

location of the propoéed station and that it would nqt bé 6pen.during the
morning_rush hour despite»the clear note to that effect in thé P.A.T.C.O.
report.4 Residents could not, therefore, contrary to’the trial judge's
mistaken déscription,5 use it to get to‘work.6 Othér stations,'open at all
times, are also proposed for Mt. Laurel including one at Churéh Street near

. ; ‘

ample, vacant. residentially zoned land.

I

Glass, 21T 112-25, 23T 170-15 to 17; Abeles, 10T 36-2 to 5; Exhibit
g 31 at JA 260a. and EXhlblt P-32 at JA- 261a

Exhibit P-13 at JA-147a and Exhibit P-31 at JA-260a Abeles, 10T 33-13.
3 Glass, 23T 113-25, 23T 114-1, 23T 114-21 to 22; Exhibit P-13, Profile
MM-16 at JA-147a. Exhibit P-13 at JA-1l44a is the Technical Studies report
for the PATCO hi~speed line which was approved by the Delaware River Port
Authority Board (Exhibit P-~14 at JA-163a).  This report maps the speed line

corridors for the expansion of the Port Authority's rail program in South
Jersey.

4 Van Eerden, 7T 94-10 to 16; Glass, 23T 113~9 to 10, 23T 114-10. Lambert

Van Eerden is the director of the engineering and planning d1v131on of the
Delaware River Port Authority. 8T 91-18. ,

2 Mt. Laurel II, supra, 161 N.J.SuEer. at 338. . )

See Exhibit P-13 at 146a. The mall station is specifically designed
and referred to as a "walk-in" station. This indicates that its hours will
be limited in order to make it available only through the mall and not for
commutation purposes. Van Eerden, 7T 94-2 to 6.

7

Van Eerden, 7T 98-3 to 7; Exhibit P-13, Profiles MM~17 through MM-19
at JA-148a through 153a.
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The location of the hi-speed line right-of-way through this site
| SO 1
places in question the usefulness of this tract for residential purposes.

The toWnship's ignorance regarding the location of the line's right-of-way

‘through the site and the station's inaccessibility to the tract's residents

' . 2
further confirm its bad faith in making the R-5 site selection.

h. Noise Levels: It is ﬁndisputed that Iﬁteretate 295; industrial-
generated traffic and the hi—speed line will cumulati?ely generate unacceptable
eoise levels at the site which ﬁill make residential development undesire-
able and finaﬁcially unfeasiﬁle.3 The speed line alone will generate noise

levels greater than those acceptable at a distance of 550 feet and render

1 Abeles, 10T 65-8 to 11.

2 The township's belated assertions, posited by the planner, that he
would request a change in the timetable and a walkway from R-5 to the

station are preposterous. In any event, they simply do not negate the
problems which exist now and which exist at the time of the site's selection.
Glass, 21T 113-1 to 25, 21T 114~1 to 4. The planner testified that 2e would
request a walkway connection from the Moorestown Mall to the R-5 site for the

‘residents of the 60 units similar to the walkway tunnels in Philadelphia whlch

connect the Sheraton Hotel, Penn Center, INA Building and Suburban Station.
Glass, 23T 176-19; 23T 177-2 to 4. He admitted that he had no knowledge of

the cost of such a corridor and whether the developer would have to incur the
expense. 23T 177-10. The trial judge's characterization of his testimony in
this regard is incorrect. The planner did not assert, nor did he have a factual
basis from which to contend, that ". . -. the location of the high speed line . .
route could easily be changed.” Mt. Laurel II, supra, 161 N.J.Super. at 339.

As previously stated, he contended only that he would request a change.

However, no such requests were made either prior to designating the site

for R-5 use or prior to trial. Furthermore, no proof whatsoever was or

could be offered that these requests, if made, would be treated favorably.

Glass, 23T 173-2 to 4. In fact, the present plans have been approved by

D.R.P.A. Exhibit P-14 at JA-163a.

3 Abeles, 10T 65-12 to 15.
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the site unacceptable.1

‘Even at 550 feet (which encompasses more than the whole R-5 site)

- dBA levels are significahtly higher than  that established by accepted

standards. ihis is exacerbated by the frequency of speed-line trains (one
every 3% minutes in either direction over’the existing line during the day)
and their use tﬁroughout the niéht.z Additionaliy, the hoisé resulting‘

from I-295 and industrial traffic around the #ite will increase this problem. 

3
xT

Abeles, 10T 45-2 to 8, 10T 65-12 to 25. It must be noted that the speed
line will be at ground or slightly above ground level directly through the
site. Talbot, 28T 19-18. Any alleviation of the noise level as described

by Talbot, which could be achieved by having the line elevated or below ground
is not available on the R-5 site. The D.R.P.A. noise study (Exhibit P-33

~at JA-272a, 273a) quantifies the amount of noise produced from the speed

line right-of-way, explains the problem created by excessive noise levels
and recites standards for residential noise in dBA's:

Day : Night

Quiet Residential 40-50 35-40
Average Residential 50-65 - 40-45

This study also indicates the noise levels géherated by a two and a

six car speed line train at different distances from the right-of-way
JA-277a, 278a, 279a): ‘

Distance from R.0.W. 2 car train 6 car train

50 feet . 85 , 90
150 feet . 81 88
250 feet ' 75 , 82
350 feet 71 e 80
550 feet 67 78

Peter Abeles testified as to the current federal standards regarding
maximum noise levels in residential projects:

Single-Family - 45 dBA's
Multi-Family - 55 dBA's

Noise attenuation design is required prior to federal approvals where noise
levels exceed 55-65 dBA's. Abeles, 10T 45-17 to 20, 10T 46-6 to 8.

2 Glass, 23T 192-5 to 7.
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Nothing can be done to alleviate thiS'noise aside from building véry
expensivé massive structures to absorb the noise.1 The trial court
&ade no reference to any febutting fact of this,ﬁndisputed testimony.

i. Traffic: The traffic problems in and around R-5 are extensive
with all proposed access to roads to the site>involviﬁgimajo: industrial
arteries.2 The township engineér's own lettef bf June 10, 1976, states
ﬁhat the industrial subdiviéion, of which R-5 isba pért, can on1§'be built
ét 32% of its'capacity before major‘traffic problems will occﬁf.3 The.k
‘itrlal judge made no flndlng regardlng the fact that the R-5 site was 51g-

nificantly 1mpacted by the traffic generated by the surroundlng 1ndustr1al

e S
-

All of this is in sharp contrast to the defendant's concerns regardlng

~ noise levels elsewhere in the township. The township's PUD ordinance P
requires 500 foot setbacks and protective measures in the form of screening
from major transportation facilities such as interstate highways. Exhibit
P-27, Sec. 310, H, 10(k), 1(1) at JA-253a. The P.A.R.C. Ordinance (Sec.
1600.3.5 at JA-212a) requires 100 foot setbacks from arterial roads. Complaints
about the speed-line were received by Canterbury Green residents who are over
400 feet from the proposed right-of-way. In response to these complaints, the
township requested assurance from P.A.T.C.0., Exhibit P-33 at JA-262a. Yet,

‘mo similar request was made regarding the noise levels which will be generated
by the line passing through the R-5 site and directly adjacent to residential
uses. In fact, the planner did not even review this report in selecting this
site. Glass, 23T 194-14 to 17. Only upon cross-examination regarding these
noise levels did he think about setbacks for those properties abutting the

speed-line and recommended that they be setback at least 100 feet. Glass,
23T 190-4.

4 Abeles, 10T 60-1 to 9. ' L

3 Glass, 23T 199-5 to 18, Exhibit P-65 at JA-437a. Although the planner

proferred that the residential traffic would not exacerbate the problem since
it would be going in the opposite direction from the industrial traffic,
traffic reports specifically analyzing this tract are to the contrary. These

reports which were ordered by thé township and furnished at the developer's
expense state that:

. . . even at only one-half of the allowable development,
it appears that site-generated traffic would result in
significant delay and congestion at nearby intersections
affecting flow to and from the site and other surrounding
areas. Exhibit P-34 at JA-289a; Glass, 23T 202-1 to 20.
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uses.

j. Water/Sewer: The trial judge inaccurately recited the township

planner's testimony regarding the availability of water and sewer at the

R-5 site. The court stated that "existing water and sewer facilities are

already in place within a hundred feet and can readily be extended to the

district."2

contrary:

The admitted or undisputed facts on.thisirecord are to the

The site is not now served by water and sewer.
Abeles, 10T 31-25. ‘ \

The closest existing main is at least 400 feet
away. Glass, 20T 73-19 to 22.

In order to connect into that main a pump wounld

-be needed to raise the sewage to the level of

Fellowship Road and over the North Branch of the
Pennsauken Creek.

‘Such an extension of a lateral just for this site

with a maximum of 60 residential units would be
at an unknown cost. Glass, 23T 209-23 to 24.
Practical considerations would therefore require
that service await construction of the industrial
subdivision.

The practical unavailability of water and sewer at

the site impacts upon the realistic potential that

a developer could obtain state or federal assistance
for a proposed development on the site.. A developer

must have water and sewer facilities in-place or, .
at least, a binding assurance from local officials that
such facilities will be provided prior to obtaining

state or federal assistance for a proposed development.
Abeles, 10T 64~19 to.25.

k. Timing and Alternative Use: R-5 is the major new site provided

be the defendant for low and moderate income housing. It is supposed to

serve an "immediate' need in the township for such units.

Abeles, 10T 67-17 to 21.
Mt. Laurel 11, supra, 161 N.J.Super. at 339.
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from the above

be given as to

admissions by the defendant that no reasonable estimate can

when this site will be developed, whether it will be developed

for "least cost" housing, or in fact, whether it will ever be used for

hdusing. All of the testimony indicates that plans for the R-5 site will

realistically develop pursuant to the industrial oﬁner-developer's present

plans for its use as: a water retention basin, a hi-speed line right-of-way,

an access road

to the industrial subdivision and an undeveloped flood plain.

All of these uses are permissible in a residential zone. The defendant knew

of these facts

and that R-5 would not result in any "least cost" units when.

it selected this site.1

2. The R-6 Site: The R-6 zone is a single, seven-acre tract, owned

by one person,

which was "created for the single purpose of meeting the

Supreme Court requirement that there be made available the opportunity

Question:
Answer by

Qeustion:

Answer: -

Question:

Answer:

I thought we were designing units here for present\ﬁeed?
Glass: Trying to make sites available, yes, sir.

Well, the present need that we are referring to is an

~immediate need for Mt. Laurel Township for housing for

Mt. Laurel residents where they are found to be living

in substandard or dilapidated conditions, and paying too
much of their income for rent. And you designed three sites
to immediately accommodate those people, did you not?

I designed them so that the owners had the opportunity.
If they don't choose to submit a plan, I think it points
out one of the weaknesses of relying on zoning to
accomplish this type of housing.

One the other hand, it might point out one of the weak-
nesses on relying on an industrial subdivision, might
it not? '

I think the statement is equally applicable to these
situations. Glass, 23T 161-5 to 25, 23T 162-1.

~27-



gh

to develop 'small dwellings on very small lots' . . ." Mt. Laurel IT,

§52£3; 161 N.J.Super. at 339. The total opportunity provided for, as
testified to by the township planner, is 30 units.1 Everyone agreed thgt
this tract,. depressed from the‘road level, has a serioﬁs d:ainage problem
which makes it soggy, damp and very difficult, if not imposSible to'build
on.2 It is undisputed that this site (below the road and damp) Qust”‘
be elevaté& prior to its‘development._ If the site is raisedbthe neces-
sary three feet, increased costs of developing the site wouldkapproiimate,
$10,000 per acre.3 |

Additionally, no watef and sewer exists at ﬁhe site.4 Glass‘téstifiéd
that in his own estimation water and sewer would not be évailable for five‘
or six years since the availability of these facilities‘is dependent ﬁpon

completion of the Larchmont PUD lines and the unlikely possibility,that'

the Larchmont developer would be ordered by the township (nb-evidenée that

1 Glass, 23T 210-22. Plaintiffs' expert estimated that the maximum

potential "on paper" for this site was 40 units. Abeles, 10T 74-9 to 22.
If land is set aside for recreational use pursuant to the requirements of the
Mt. Laurel Subdivision Ordinance, the potential number of units which could be

-~ developed on this site would be significantly less. ‘Abeles, 11T 20-12,

11T 20-17.

2 Talbot, 27T 54-23 to 24; Glass, 23T 213-24, 23T 224-18 to 25; Abeles

10T 73-16 to 21; Davis, 2T 71-7. Builder Davis described the site as:
. . a very poor piece of ground. When I investigated
and walked the site, . . . it was during the end of the
very dry period we had in the beginning of April. I sunk.
It was sopping wet, and it's just very difficult, if not
impossible, to build on a site like that. 2T 71-3 to 8.
3 Abeles, 10T 76-16 to 24, 13T 30-10 to 17, 13T 32-1 to 23.
4 Abeles, 10T 73-25. Farmers Home Administration regulations normaliy
require water and sewer before subsidizing a project. FmHA Instructions
424.5, Sect. VI; Glass, 23T 223-4 to 14.
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he has been or that any developer has ever been) to build mains greater

: » 1 . S ,
than those required to meet his own capacity needs. Even if this is done,

the defendant had no estimate as to what it might cost td bring the lines ,
1% miles from the Laféhmont PUD bound#ry tO'tﬁe R-6 site or whether thaﬁ‘iS_ ‘ ’2 
even feasible‘fﬁr a 30-unit project.2 Despite these facié;(testiﬁied to'bﬁ |
the‘tqﬁﬁsﬁip's pléﬁnef and engineer, thevtrialAjﬁdge degéfibed this ﬁestiﬁoﬁ§>t%ﬁ
as fol}ows: ‘ A

- Moreover, the site was chosen, . . . partly
because of its advantageous location within -
only a short distance of the proposed
southerly extension of water and sewer lines
for the Larchmont PUD, thus potentially making
these services available to the new district
without excessive costs. Mt. Laurel 11, supra,
161 N.J.Super. at 340.

- This finding is patently wrong.3 As documented above, thé admitted facts

do not sﬁpport it at all.

P S
S

Glass, 23T 214-7 to 11, 20T 73-1 to 7, 23T 216-17 to 21, 23T 222-11,
EST 217-22 to 25, 23T 219- 19 to 25.

Glass, 23T 217-15 and 18, 20T 60-8 to 10, 23T 214-25 23T 215~ 1’
Talbot, 23T 13-1.

3 Furthermore,'this'site is locatedkin Springville, an admittedly low

and moderate, minority concentrated area. Glass, 25T 79-20 to 21; Blackwell, -
19T 106-19 to 20; Rabin, 14T 55-19 to 22; Mt. Laurel IXI, supra, 161 N.J.Super.
at 339. Due to this location, it is uncontroverted that the site might have
difficulty obtaining federal approvals and assistance. 24 C.F.R. § 880.112;
Abeles, 10T 73-11 to 13, 10T 75-19 to 25, 13T 29-12 to 17. Desplte Mt. Laurel's
Planner's affidavit to Judge Martino regarding his plans to review the HUD
site-selection criteria, he was unfamiliar with them and did not evaluate the
location of the R-6 zone in accordance with those regulations. Glass, 23T
223-17, 23T 224-9; Exhibit P-62 at JA-433a.

The trial judge did not recite this testimony and the uncontroverted
difficulty asserted by plaintiffs regarding this site's selection. The
trial judge chose instead to assert and rebut the potential impact the
development of R-6 might have on the low income, Springville area. Mt.
Laurel II, supra, 161 N.J.Super. at 339. Plaintiffs are really not disputing
whether or not the development of R-6 for low and moderate income hous-
ing will exacerbate the existing concentration of low income persons in
this area of the township. Their point is that given ample land in other
areas of the township adjacent to on-going residential development and the

admitted development problems with this p1ece of land, it must be asked
why this site was chosen.
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3. The R-7 Site: The sum total of the trial judge's "critique" of
the R~7 site itself (as opposed to the R-7 controls) was a single statement
implying that this site was concededly satisfactory.

As for the R-7 district, its location is really
not a matter of controversy because it already
constitutes a geographical part of the Larchmont
PUD and has been approved as such. Mt. Laurel II,

supra, 161 N.J.Super. at 340.

Although plaiﬁtiffs offered no testimony regarding the site-conditioms

of the R-7 zone, the uncontroverted testimony regarding the timing Qf this
development is damning. The township located the R-7 zone in Séction VII

of the Larchmont Ceﬁter Section of the Larchmbnt PﬁD (Exhibiﬁ A of Ordinanée
1976-5 at JA-35a). This section is scheduled for development in 1984.1

Although the PUD timetable can be chahged if the township's approval is

.obtained, this section has alwaYS'been scheduled for development in the

.mid-1980's and no attempt has been made to change it by the township.2

; Glass, 23T 232-7 to 10
Gless, 23T 234-6:

EXHIBIT P-57, JA-379%a

Page Date of Schedule - Date of R-7 Development
23T 233-1 +.March 1970 1983 '
23T 232-21 March 1974 : 1985
23T 232-16 - June 1976 , 1984
23T 232-9 May 1977 1984

As with the R-5 and R-6 zones, a site allegedly selected for the purpose
of meeting a present need in Mt. Laurel is not ready for immediate development.
Section VII of the Larchmont PUD was chosen although over 800 apartment units
were scheduled for development prior to this particular section's constructioen.

Glass, 24T 4-21, 24T 3-22, 24T 4-1, 5 and 8.

MAY, 1977
TERRACE APTS.-LARCHMONT PUD
APPROVED DEVELOPMENT TIMETABLE

1976 Vill. I, § 5 and § 6 .160 apts.
1978 Vill. II, § 13 215 apts.
1978 Vill. II, § 20-22 268 apts.
1979 Vill. III, § 7 180 apts.
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No other section in the Larchmont PUD was given the “oppdrtunity" to

build the alleged "least cost" units.1 Nor were any of the other PUDs in

the township givén the "opportunity". Only 31 of the 310 units (10%) to

be developed in 1984 in Section VII of the Larchmont Cénter have been made
developable, even on paper; only 31 of 2,830 unité (1%) projected(iﬁ 511
of the Lafchmont Center; only 31 of 6,092 (;5%) iﬁ all of ﬁhe‘Lgrchmont
PUD.2 These figures speak for‘themselveé as an indictment 6f fhe town-

ship's bad faith to provide an opportunity for housing for persons of

low and moderate incomes.

4.  Conclusion: The selection of these three sites evinces manifesf
bad faith by the defendant to provide a realistic‘housing opportunity in
Mt. Laurel for persons of low and moderate incomé; The sites allegedly
were selected only to pro&ide an opportunity to meet an.asseésed, iﬁmediatg
need for Mt. Laurel residents only.3 Yet, none of thébsites are
realistically developable in the foreseeable future. The R-5 site, the
major site selected by the defendant, has to be one of the worst,_if
not the worst, site for’residentialkdeveiopment in all of,Mt, Laurel.

Nor has the defendanf uﬁdertaken to ascertain addiﬁional sites despitg

a January 13, 1976 affidavit to Judge Martino assuring the court that

s
s

It is uncontroverted that the R-7 site and its potential 31 units could

not realistically result in least cost units. The practice of the develop-
ment industry to reduce costs through standardization in planning and construc-.
tion has been thwarted by the limitation to 31 units. Abeles, 10T 78~2 to 17.

- Furthermore, a 31 unit project could not be achieved under a federal or state

assistance program. Abeles, 10T 79-1 to 23.
2 Glass, 24T 8-18.

3 This decision exposes further defiance of the Supreme Court's regional
mandate. ‘ ‘
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"further studies will be'ﬁndertaken in the immediate future to identify>

additional 1ocations."1 Over 3vyears later, the three sites (maximﬁm

potential of 131 units), located in areas that are undesireable for earl? ‘

. development or for any residential development at ali, :eméin the only
r"opportunity" provided in the township.2 .

B. The New Zoning Contrbls In Ordinance 1976-5 Are Not Least Cost, Duplicate

Controls, Already Condemned by the Supreme Court and, In Fact,‘Include Additional

Exclusionary and Cost-Generative Requirements Not Found in Any Other Mt. Laurel

Land Use Code:

In addition to evéluating the developability of the R-5, R-6 and R-7 sites,
the zoning requirements regulating actual comstruction on these sites‘must

be reviewed. These controls are found in Ordinance 1976-5 and the municipal
'subdivision qrqinagce'which is specifically incorporaied’by réference in
.1976-—5.3 Aside from criticizing the alleged incentiQes for the development
‘of the R-7 zone and Sections 1708, 1709 and 1710vof the ordinance, the trial
court did not even recite the undisputed testimony, much less make any factuai

findings, regarding the unduly restrictive requirements of Ordinance 1976-5

H-I

Glass, 24T 9-4 to 6; Exhibit D-34 at JA-654a.
2 Additionally, none of the sites could be utilized for a state or
federally assisted development. All of the parties' experts agreed that the
largest number of potential units on any of the sites is 60 at R-5. Both
plaintiffs’ expert Abeles and defendant's expert Lynch, who are subsidized
housing developers in New Jersey, testified that state and federal financing
policies require, for feasibility purposes, a minimum of 100-150 units Abeles,
29T 99-9 to 16, 29T 100-12 to 18; Lynch 18T 96-23 to 25, 18T 97-1 to 6, 18T
97-20. Although Mt. Laurel's planner did not like this fact, the uncontested
reality, as testified to by these experts and substantiated by HFA's annual
report, is that assisted projects must be so packaged. Glass, 21T 34-22 to
25, 21T 55-1 to 4. This factor may be, at this point, inconsequential since
plalntlffs contend that none of these sites conld be realistically developed
for "least cost” housing anyway.

3 Exhibit P-2 at JA-32a and Exhibit P-26 at JA-219a..
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which preclude least cost development in these zomes. Mt. Laurel 1T,

supra, 161 N.J.Super. at 347-349.

According to the township planner's affidavit to Judge Hartino
dated October 28, 1975, the controls regulating fheSe hew zones were
to be designed in acéerdance with "minimum standerds . . .4for projecﬁ
sizes, 16; coverage, yardbafeas, parking ratios, .setbacks and all of
the usual control features found in zoning ordinances . . . with the
intent to implement safety, adequate access and open space father than
increase the value."1 As documented below by the aefendant's own
admissions, this objective was not achieved. in fact, the planner
readily admitted that many of these "new" controls were simply lifted
verbatim from the P.A.R.C. Ordinance (R-A Zone) &espite the’Supreme
Court's speeific c;iticisms in 1975 of the extensive development
requirements contained therein.2 -

o |

Exhibit D-34 at JA-636a; Glass, 24T 11-9 to 25.
2

Glass, 24T 99-13 to 14, 26T 49-1 to 6; Mt. Laurel, supra, 67 N.J. at 169.
P.A.R.C. Ordinance at :JA-212a " Ordinance 1976~5 at JA-32a
Section 1600.3.4 1705.2.7 and 1705.2.8
1600.3.5 1705.2.9 ‘
1600.4.1 1705.3.3
1600.4.2.1 thru 1600.4.2.6 ' 170533.4(a)—(f)
1600.4.3 : 1705.3.5 and 1705.3.6
1600.4.6 1705.4.2 K
1600.4.8 ; 1705.4.3
1600.4.9 o 1705.6.1
1600.4.11 ‘ 1705.6.2
'1600.4.12 ' . 1705.6.3
1600.4.13 thru 1600.4.13.5(e)" 1705.6.4
1600.4.15 1705.2.12
1604.2 1710.1
1604.3.1 1710.2.1
1604.3.2 1710.2.2
1604.5 1710.3
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maximum density of ten units per acre irrespective of the unit type.

Furthermore, additional provisions, as détailed below, were included which
are more exclusionary than those contained in Mt. Laurel's zoning ordinance. ‘
It was uncontroverted that the requirements imposed by Ordinanée 1976-5, far
from reducing the problems and costs of development in Mt. Laufel to pré&idg
an opportunity for low and moderate income housing, actuéllj deter least

cost and subsidized housing in the towhship.2

1. The R-5 Zoning Controls: This is the zone in which multi-family

housing without undue cost generating requirements was to be provided. The
undisputed facts below reveal that many of these requirements are more restric-—
tive than those contained in the PUD ordinance, already criticized by the

Supreme Court as precluding housing affordable to families with loﬁ and moderate

incomes.

a) Permitted Uses, Sec. 1705.1: High-rise construction is a
prohibited use. During the trial, the defendant's planner agreed that
Ordinance 1976~5 should be amended to allow high-rise construction in the

R-5 zone.3 No reference was made by the trial court to that admission.

b) Density, Sec. 1705.2.1: The Ordinance provides for a
: 4

Glass, 24T 11-9 to 24; Exhibit D-34 at JA-636a.
Abeles, 10T 124-21 to 23, 10T 87-9 to 12. '
Glass, 24T 27-17. Glass said that: o

L

(.ONITI

I would be perfectly agreeable to amend the

ordinance for that because when I wrote it my

knowledge was based on insufficient facts. I

have since updated my knowledge and I agree

- that the ordinance should permit the high-rise

structures. Glass, 24T 27-20 to 24.
4 Abeles, 10T 93-19 to 23. Plaintiffs' expert testified that if all
of the units were 3-bedroom dwellings, a maximum of 10 units per acre might
be an appropriate limitation. However, if the dwellings are efficiencies or
1 and 2-bedroom units, there is no health, safety or general welfare reason
to limit the density to 10 units. Abeles, 10T 93-4 to 14, 10T 93-19 to 23.
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The PUD ordinance, while limiting the PUD's net dehsity to 6 units per acre
(already criticized by the Supreme Court), permits 16 units per acre on the
site of a two-story development, 20 on the site of a three story, and sp'
forth.1 Nb reason‘waé given for further restfictinglthe density in the neﬁy
zones.2 It should also be noted that the ordinance provides that the feﬁ
units per acre is a maximum and will “not automaticail& Se g:gnte&". No
other ordinance in the township contains thié provision.3 It gives the

defendant tremendous discretion with which to barter with a developer. ‘

- This section also requires a minimum of 2000 square feet of lot area per

. . . . 5 ‘
bedroom. No other ordinance contains this requirement.” No reference was

made to these facts by the trial judge.

c) Height Limitation, Sec. 1705.2.5: ‘This section limits the
height of a unit to 35 feet which serves as a pragticai matter to limit
construction to two stories.6 No basis was given fbr thié requirement.vln‘
fact, Mt. Laurel's plaﬁnér admitted that he intendéd that three-story

structures be pérmitted.7 Yet, nothing was done to correct this "error".

; Glass, 24T 18-16 to 21; Exhibit P-27 at JA-250a.
2

Glass, 21T 156-6.
Glass, 24T 14-10.

4 Glass, 24T 14-16. This requirement, which would permit 21 one-bedroom

apartments per acre, is inconsistent with the 10 per acre maximum. Abeles,
10T 88-5 to 13. If the defendant is going to establish a maximum relation-
ship between the number of occupants per acre and.the lot area, it must be
reasonably related to the maximum number of units per acre. Under this
scheme, 16 units per acre would be more reasonable. Abeles, 10T 88-13 to 19.

2 Glass, 24T 14-19 to 21.

7 Abeles, 10T 94-6 to 9.
Glass, 21T 43-2 to 13.
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Given the fact that a three-story building may range anywhere from 37 to 45

feet,1 a three-story maximum would be sufficient and ﬁrefetabie to this
unworkable footage limitation and readily permit a develbper the cost

savings derived from éonstructing a three-story versus’a>two-story structure.?
No reference was made fo these facts by the trial judge.

d) Units per Structure, Sec. 1705.2.6: This section limits the

development of garden apartments to twelve units in a building. Townhouses

are limited to eight units in a row.3 Although the PUD's presently permit

-and contain attached garden apartments of sixteen units and the township

planner permitted sixﬁeen in his Wést‘Lampeter aﬁd East Pétetsburg ordinénces,r
no reason was given the for the restriction here.4 The township planner
admitted that he would amend this ordinance to permit fourteen uﬁits per
structure in these new zones as well as in the rest of the township.5 This

was not done. No reference was made to these facts by the’tfial judge.

e) Perimeter Building Setback, Sec. 1705.1.7: This section,

incorporated vérbatim from the P.A.R.C. Ordinance, Section 1600.3.4, requires

that every building be setback 75 feet from the project’s property line.

Yet, the township planner required only a 25 foot set back in the East

Petershurg Ordinance,6 and there is no such provision in the PUD ordinance.
. s \ ' . 7 o

Such a restriction is patently unnecessary and cost generative.  There are

no health and safety standards which would justify the separation of

HUD recommends 40 feet for a three-story structure. Abeles, 10T 95-2 to 5.
Glass, 24T 15-14; Abeles, 10T 94-9 to 20.
Glass, 24T 28-19.
Glass, 24T 32-18, 24T 30-22 and 25; Exhibit PI-21 at JA-520a and
§xhibit PI-22 at JA-534a. :
Glass, 26T 53-13 to 17.
7 Glass, 24T 36-1; Exhibit PI-22 at JA-534a.
Abeles, 10T 95-12 to 18.
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buildings by such a distance.1 No‘reference was made to these facts by the

trial judge.

f) Perimeter Paved Area Setback, Sec. 1705.2.8: This section,

-.-taken from the P.A.R.C. Ordinance, Section 1600.2.3, rgquifes a 50-foot
setback from the perimeter to a paved or unpaved area.2 This provision
essentially fequires a wide landscaped or grass area sufrounding fhe
property.3 This restriction does not appear in the PUD or_genéral zoning‘
6rdinance. It was undisputed that there is né planning reason for suéh a
substantial setback.4 No reference was made t§ thesé facts by the frial

judge.

g) Street Setbacks, Sec. 1705.2.9: A 100-foot setback from a

public street is required. The township planner admitted that this require-

ment, lifted from the P.A.R.C. Ordinénce, Section 1600.3.5, was included‘in
error here.5 He testified that this provision’qs it appé;rs here aqd in
the P.A.R.C. Ordinance should be amended.® He admitted that he did mot
know what'minimum, if any; would be consistent with health and safety
considerations.7 ‘However, hé did require only a 25-foot setback in the

EastrPetersburg'ordinance.s' No‘mention,bf’these facts was made by the

trial judge.

; Abeles, 10T 95-18. SR o
3 Glass, 24T 45-23 to 25. :
4 Abeles, 10T 95-20 to 24.
5 Abeles, 10T 96-1.
6 Glass, 21T 157-12 to 13.
7 Glass, 24T 47-13 to 15.
Glass, 24T 48-7.

8 Exhibit PI-22 at JA-534a. The cumulative effect of these excessive
setback requirements (e,f, and g) is to raise costs, reduce the amount of
space eventually left for the building, and compact the actual project
which may have a direct effect on the quality of the design and life within
the project. Abeles, 10T 96-11 to 20; See exhibit P-32 at JA-26la.
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h) Landscaped Buffer, Sec. 1704.2.11: On its face, this section

~ requires a 75-foot landscaped buffer of 12-foot trees if the development is
adjacent to more than three residential units.1 No similar provisionkis
included for any other residential zone. The PUD ordinance requires only a

20-foot buffer around apartment areas, and these can consist of grass or

trees.2 The township planner only required 15-foot buffers in West Lampeter's |

and East fetersburg's ordinances.3 In his depositiqn he readily admitted
that 15 to 20 feet is the maximum buffer that shouid be required from a

. developer_due‘ﬁo the'substantial cost of thisv’provision.4 Unable té proﬁide |
a reason to justify the 75-foot requirement here, he adhitfed on crosé-
examination that he didn't intend to require a full 75 feet of landséaping.:
Rather, he intended to require only a double row (15 feet) of trees with

the remainder of the area (60 feet) vacant.5 Yet, nbthing was done to

change this provision. No mention of this was'made by the trial judge.

i) Parking Setback, Sec. 1705.3.2: Parking must be 25 feet
from any building. This fequirement is not included in the PUD ordinancg
wherevparking; as illustrated in the exhibit of a section of the Larchmont
PUD;iis adjacent t6 the building.G”.Thé township planner admitted that the
PUD parking setbaéks are consistent with any health and asfety considerations;
a fortiori, this provision of Ordinanée 1976-5 is ?xcessive.7’ No‘feaSOn was

LT

given for the excessive requirement here. This fact is also not mentioned

by the trial judge.

Glass, 24T 42-16.

Exhibit P-27, Section 310, C, 2(14) at JA-250a.

Glass, 24T 41-15; Exhibit PI-21 at JA-52la and Exhibit PI-22 at JA-535a.
Glass, 24T 38~14 to 25, 24T 39-1 to 2.

Glass, 24T 43-11 to 18. ' .

Exhibit D-77 at JA-719a; Abeles, 10T 98-6 to 13.

Glass, 24T 55-1 to 2.

\lc\(ﬂwaT'
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- 3) Parking Spaces, Sec. 1705.3.1:

Bedrooms | Number of Parking Spaces Required

HWN -
NN M-
[
~
E o

This is another control uniqﬁe to Ordinaﬁce 197645;1: There ién't ényk
similar PUD requirement. The township's general zoniﬁg ofdinance (8 1101.1
at JA-207a) requires only five parking spaces for every threé multi—family 
- units or anfaverage of 1 2/3 spaces per unit.’Furthermore, accepted seniof;
citizen parking reqﬁifements are much less as readily admitted by the
township planner.2 In fact, he testified that he wouldvamend Ordinance‘
1976-5 to permit .5 parking spaces per senidr's unit.34 Additionally, the
10 x 20 foot parking bays aré excessive fo¥ residentiél parking purposeé!
No similar restriction is reqﬁired by the PUD‘ordinance. HUD minimum
property standardsbrequire only eight fodt‘wide ?arking bays.5 These

facts and admission are not mentioned by the trial judge.

k) Green Area, Sec. 1705.4.2: This provision,is also adopted

verbatim from the P.A.R.C. ordinanée, Séction 1600.4.8, which requires

1 Glass, 24T 49-23. : i

2 HUD minimum property standards require only .5 parking spaces per
senior's unit. Abeles, 10T 97-19 to 21. The New Jersey HFA requires only
1/3 parking space per senior's unit. Abeles, 10T 97-21 to 22.

3 ’Glass, 24T 50-4 to 9. The township plannerrincluded such ‘a require-
ment in the Cherry Hill zoning ordinance.
g Abeles, 10T 97-23 to 25.

Abeles, 10T 98-18 to 20.
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that 50% of the development's gross area be devoted to green'area.1 The
PUD ordinanée requires only 20% be used as green area.2 No :eaéon was
given for the excessive requirement here. No mention is made of this by
the trial judge;

1) Recreational Area, Sec. 1705.4.3: This section, also adopted

" from the P.A.R.C. ordinance, Section 1600.4.8, requires that 15% of the

open area shall be passive outdoor recreation area and 10% active recreation

area. This provision is not included in the PUD ordinance and is even

: ce . 3
greater than that required in the defendant's subdivision ordinance.

There is no reason for this requirement especially in small scale residential
developments.4 Senior citizens' projects would not even need active recrea-
tional space.5 No mention of these facts is made by the trial court.

“m) Lighting for Streets, Sec. 1705.6.2: This provision has been

incorporated intact from the P.A.R.C. ordinance, Section 1600.3.11. It is
not required in the PUD or general ordinance.6 No mention of this fact is
made by the trial judge.

n) Private Garbage Collection and Snow Removal, Sec. 1705.6.3:

This requiremeht‘élsovappears in the P.A.R.C. ordinance, Section 1600.4.12.
No such provisions have been included in the PUD or general ordinance.
It's effect is to raise costs by requiring the provision of these services

which are regularly provided by the'towr'lship.7 No mention of this fact

Glass, 24T 50-23 to 25.

Exhibit P-27, .Sec. 310, H, 13(c¢) at JA-254a.
Exhibit P-26, Sec. 502.14 at JA-235a.
Abeles, 10T 101-11 to 14.

Abeles, 10T 101-18.

Exhibit P-27, Street Requirement at JA-252a and JA-253a; Exhibit P-25
t JA-179a. ’

Abeles, 10T 103-1 to 25, 10T 104-1 to 5.
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is made by the trial judge.

o) Aesthetic Reviews, Sec. 1705.6.4: This requirement subjects
a proposed development to an aesthetic,review.’ No reason was provided
Justifying this pﬁrely cost generative control on the R-5 zone. It wés
undisputed that this proviéion will increase costs by requiring Variations
in colors, shapes, size and matérials;‘delay procédural reviews of prgposed

projects pending a consensus on its "aesthetic harmony"; and add to the

overall uncertainty in the development process.1 No mention of this fact

~is made by the trial judge.

P) Conclusion: As clearly indicated from the above, the constraints

imposed on the R-5 zone exceed even those requirements set forth in zones

‘previously condemned by the Supreme Court. This ordinance does not evince

any attempt by the defendant to effect minimal controls comsistent with
health and safety and to provide a realistic opportunity for least cost '

units.2

2. The R-6 Zoning Coatrols: The R-6 zone provides for single-family

detached dwellings. The controls contained in Ordinance 1976-5 for this

zone exceed minimum standards for thekprbtection'of the public's health,

safety and general welfare.

a) Application of Other Township Ordinances, Sec. 1706.4: All

of the provisions of the subdivision ordinance are, without change, applicable

by reference to the R-6 zone.3 "Furthermore, non-conflicting control provisions:

of the R-5 zone, including all of the setback and other requirements detailed

above, also apply to this zone.4 These controls reduce the number of units

Abeles, 10T 104-20 to 23, 10T 105-1 to 4.

Abeles, 10T 108-2 to 5.

~Exhibit P-2, Sec. 1705.9 and 1706.4.1 at JA-34a. .

“Abeles, 10T 13-7; Exhibit P-2, Sec. 1706.4 at JA-34a.
-41-
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from the 40 units hypothesized by plaintiffs' expert, to approximately 30

' | 1 i
units which could potentially be developed on the R-6 site.” The trial
court ignored these facts.

-b) Permitted Uses, Sec. 1706.1: JOﬂlykdetached single-family

uses are permitted.2 Semi-detached dwellings, duplexes, mobile homes and

mobile home parks, which are compatible with single-family districts, are

excluded.3

¢) Lot Size, Sect. 1706.2.1: The minimum lot size permitted is

6000 square feet. The township planner readily admitted that 5000 square
feet would in fact be an acceptable minimum. Yet, he still required 20% -

more acreage than necessary.4 The trial court ignored this fact.

d) Interior Floor Space: No minimum floor space requirements

have been imposed on single-family houses in this zone. The township

’planner stated that minimum floor space requirements are unnecessary, that

market forces should dictate house size and that he will recommend the
elimination of floor space requirements in all residential zones throughout

the township.5 Despite this definitive testimony, nothing has been done

,  Abeles, IIT 20-12 and 17.
3 - Glass, 21T 52-1.

Abeles, 10T 108-13 to 18.
4

Glass, 22T 32-15 to 18, 247 56-25,k24T Slrlfta 3. Plaintiffs’ expert
also argued that 5000 square foot lots were acceptable minimums consistent

with public health, safety and welfare. Abeles, 10T 110-21 to 25, 10T 1ll-1
to 4, 10T 113-14 to 17.

3 Glass, 24T 57 and 24T 58. His cross~examination testimony regarding

‘minimum floor space requirements follows from 24T 57 and 24T 58% -

Question: Now, let me read you a section from your deposition and ask .
you whether you still agree to that. Page 74, I asked you,
in Ordinance 1976-5 did you provide for any interior floor
space requirement in the developing units that were built

, and your answer no. It has no requirements whatsoever.

(footnote'continuedion next page)
o o -4~



by the defendant to remove this admittedly unnecessary contraint from the

other residential zones throughout the township.

17;e) Parking Sec. 1706.3.1: This: provision reQuires one 10',x

20' parking bay. No other single-family’zdne in this township reQuires

a bay of this size. It was uncontroverted that this requirement is more

appropriate for commercial parking purposes and is unnecessary for

Question:

Answer:

Question:

Answver:

Answer:

Question:

Answer:

Question:

Answer:

»(footnotef5 continued from previous page)

Why doesn't it?

Because I felt it was unnecessary to set up a regulation
as to minimum floor space.

Why do you feel it is unnecessary? B
Because first of all, the courts have said it is not proper

to regulate the size of the unit and I agree with them. ‘
Secondly, I think the free market forces will take care of that
situation itself. It is just to the point where a developer is
not going to build a unit so small he can't market it. Nor is
he geing to build it so large that again he can't market it.
The market itself will provide the factors necessary to bring
about the correct size of the unit. Is that your testimony?

Yes. I concur‘with that.

Have you recommended to the Township of Mt. Laurel they elimi-
nate minimum floor spaces that now appear in the varlous resi-
dential ordinance?

-
s

I will do so when the time comes. That's definite.
You have not done so to date?

We haven't had an opportunity to modify the existing zoning
ordinance of the township in that regard. I would hope that
in a short while we will get into complete overhaul and I will
definitely recommend the elimination of any minimum floor
sizes on houses.
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residential parking.l The trial judge ignored this fact. :

3. The R-7 Zoning Controls: The trial jﬁdge's findings regarding

the mechanics of the R-7 zone are confused and erroneous. 'As previously

discussed, the zone was designated by the defendant as one part (10%)'df

one section (Section VII) of one PUD (Larchmont) to be developed at the
option of bne developer (Orleans).2 The township planner’stated that the
township chose at this time "to take a caﬁtious approach"” and to sfecificaliy
zone only one sectlon of the Larchmont PUD. 3 Although he admltted that 1t
was totally p0881b1e to go ahead and rezone entlrely the PUDs to permlt the |
development under the R-7 controls, of 10% of all of the units, this was
not done.4 He stated that the township was iﬁ "absolute agreement™ that
other areas would not be made available for such development until the
three sites ﬂesignéted in Exhibit A of Ordinancel1976-5 were’filled.5

The trial judge appeared to have ﬁnderstood these facts in making its

initial comments regarding the location of R-7 in the Larchmont PUD.6

Abeles, 10T 112-18 to 25.

2 Exhibit. A of Ordinance 1976-5 at JA-35a; Glass, 23T 232-7 to 10._

Exhibit A of Ordinance 1976-5 provides:
R-7 ZONING =~ MULTI-FAMILY DISTRICT J///”

Ten (10%) per cent of all units to be constructed in the
‘Larchmont PUD in Larchmont Center Section VII may be
constructed subject to the provisions of Section 1707 et
seq. of this Ordinance entitled R-7 Multi-Family district.

Glass, 23T 77-18 to 23.

Glass, 23T 76-5 to 10.

Glass, 23T 76-4 to 15; 23T 70- 4 to 9.

Mt. Laurel II, supra, 161 N.J.Super. at 340.
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However, later in the opinion, déspite the specific language Qf Ordinance
1976-5 designating this zone in one specific site, the tdeship plénner's
definitive testimony régarding the location of R-7 in one section of.one
PUD and the trial judge'skown previous desCription 6f:R-7, the lower court
erroneously states that R-7 is é floating zone which "may be invoked,by any
PUD.developér who elects to build thereunder."ll Akreviewvof the testimony
in this regard will clarify for this Court the nature of the R-7 zone and
clearly indicate that the trial judge was wrong in makiﬁg this statement.2
R-7 is not a floating zone over‘all of ‘the PUDs in Mt. Léurel. It

applies only to Section VII of the Larchmont PUD (up to 10% of the'total

Mt. Laurel 11, supra, 161 N.J.Super. at 347.

The township planner s testimony is clear, 23T 75-17 to 25 23T 76-1
to 15: :

" Question: Certainly you could have said for the PUD's they
are all zoned R-7 and take 10% of the units, and
we will use the zoning controls of Ord. 1976-5;
we are only going to accept a certaip number a year.
Could you or couldn't you. have done that?

Answer: Well, I can't answer that yes or no because when you
S “actually come down to writing an ordlhance, what you
could do in one sense is simply not pract1ca1 or not

done in another.

-

Question: Why isn't it practical? T
Ansver: I have not finished with the answer yet. It is
: totally possible to go ahead and rezone the PUD's
in the manner that you suggest.
Our problem is we didn't want to get too heavy—handed
or off in the wrong direction before we knew what was
" going to happen.
Now, if it should in fact be evident that the R-7 zone
is extremely reliable and viable as a technique, then
I would go ahead and zone more land in the PUD or make
the option available, let's say, in the PUD's.
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number of units (310) to be built in that section). .Incentives are given
on papef (Exhibiﬁ D of Ordinance 1976-5) which waive certain PUD conditioﬁs
if the developer chooses to develop those 31 units pursuant to Ordinance
1976-5.1 Pfior to a specific anaiysiskof‘these alleged incentives for the'

development of R-7, the following omissions from the R-7 controls are

noteworthy:

a) No Developer Guarantee: The ordinance doesn't require the

developer to do anything if he takes "advantage" of the waiver; that is,

there is no quid pro guo;2 There is no requirement that the builder actually

built "least cost" housingS. Thé'township planner admitted that such a

guarantee could have been provided by simply stating ih the ordinance that

the builder taking adVantage of the R-7 controls must demonstrate that

least cost units will be built or the original zoning controls will be
re-instituted.a The trial judge ignored this fact.
b) No Change in PUD Ordinance and Conditions: Nothing was done

to amend the PUD ordir.ance itself.5 The "incentives" only relate to some

of the PUD tentative approval conditions.6 Numerous provisions of both fhe
PUD'ordinance and conéitioﬁs, specifically éoﬁdémned’by the Supréﬁe Court,
were not éhanged even in this "zone".7 Even those "waivers" contained in
Exhibit D of Ordinance 1976-5 for the R-7 zone wexe not applied'PUp;wide in
disregard of tﬁe Supreme Court's opinion andlgﬁé township planner's admission

that he would have no objection to eliminating those conditions "which are

Glass, 24T 71-17.
Glass, 24T 71-3 to 10.
Glass, 23T 84-1.

Glass, 23T 85-6.

Glass, 24T 82-16.
Glass, 24T 82-20 to 21.
Glass, 24T 82-1 to 3.

\JO\U‘-L\WNP-’-‘
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standing in the way of having these PUD units count for least cost or low

‘or moderate income units."1 The trial judge disregarded these facts.

c) Conditions Waived are Illegal or Not Incentives: The con-

ditions "waived" are waived for only this one part of one séction of the
Larchmont PUD designatedAés R-7.z They are‘ﬁot waived for ;ﬁe.PUD as a
whole.3 The waiver of these conditions abéolutely doeé not proviae any
incentive. They are, in fact, speciously set forth to provide the appearance
that something significant has been waived. h

| (1) Waivers 1, 2, and 3 in Exhibit D rélate to the waiver of conditions

restricting bedrooms and school age children.4 These restrictions were ,‘

declared patently illegal by the Supreme Court. Mt. Léufel,‘supra, 67 N.J.

at 168, 182-83. Accordlngly, the trial court determined that "(h)aV1ng

- been declared v01d they cannot be regarded as part of the zoning ordlnance

and their 'waiver' is a futile act." Mt. Laurel II, supra, 161 §_£_§ggg£
at 347. |

(2) ;In regardAto the other "waived" conditioms, the trial judge
stated that: |

(T)he other conditions listed as “removed" do
set forth a number of the "cost-generating"
requirements criticized by the Court. Their
removal would seem to have the potential effect
of reducing or conserving development costs.
Mt. Laurel II, supra, 161 N.J.Super. at 348.

3.
X

Glass, 22T 25-12 to 16, 24T 73-13; Abeles, 10T 117-12 to 16; Mt. Laurel,
upra, 67 N.J. at 167-68.

Glass, 24T 72- 14, 24T 73-13, 21T 53-9 to 12; Mt. Laurel II, supra, 161
.J.Super. at 347.
4 Glass, 23T 77-18 to 23.

Glass, 24T 72-23. The township planner stated that he would recommend
that these three conditions be deleted for all of the PUDs. Glass, 24T 74-11
to 17. '
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This is patently incorrect. The waiver of the other five conditions may

appear to provide the Larchmont PUD developer with cost-savings; however,

even a casual examination of the admitted facts  reveals that these pro-

~visions do not waive anything which is relevant to the actual development

of the R-7 zone. The trial judge knew this, yet maﬂe‘no refefence to it.

' Specifically,fWaiver 5 ostensiﬁly relieves the developer from the
requiremenf that two ambulances be.donated to the fownship. Exhibit D of
Ordiﬁance 1976-5. Yet, the ambulances are due to be donated on June 3,

1977 and June 3, 1982.1 Therefore,’they will aiready have been donated to
the township by 1984 or 1985 wheﬁ the R-7 site is seheduled for development.

Waivers 4, 6 and 7 concern open space in the PUD. Larchmont, however,

. . ’ . 2 N .,»
has already donated all of its required open space to Mt. Laurel.” Likewise,

the requirement that a non-profit association maﬁage the open spece has
already been“waived for the entire PUD.3 Thus, as the township pienher
himself conceded, these waivers do not provide an§ ineentive to de&elop
R-7.4

Number 8 "waives" the requirement that single-family houses in this
sectionkbe limited to three units per acre.S;»H0wever, no single family’

: . . 6 .
houses are even scheduled for this section. Furthermore, no section of

any PUD contains a mixture of single and multi-family dWellings.7 Therefore,

-
s

Glass, 24T 80-8 to 20; Exhibit P-57, Resolution 74-R-129 at JA-385a.
Glass, 24T 76-1 to 7. ~ o ~

Glass, 24T 76-21 to 24.

Glass, 24T 76-13 to 15.

Glass, 24T 77-3.

Glass, 24T 77-6; Exhibit P-57 at JA-408a.

Glass, 24T 77-12 to 15.

NN ESSW N
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this waiver could never act as an incentive even if made.applicable to the
. 1
entire PUD.

In short, these "waiver" provisions, if not unconstitutional, are
illusory and, perhaps, intentionally deceptive. No attempt was made to
eliminate those conditions, such as donations for libraries,rcultural
centers, etc., which were specifically criticized by the Supreme Court.
Nothing is\really being offered by the defendant.' Worse, nothing is even
being required of the developer in return if he elects to accept the "waivers".

Nothing begets nothing.

4, Other Provisions of Ordinance 1976-5: The trial court declared

the control provisions set forth in Sections 1708, 1709 and 1710 illegal

‘and invalid. Mt. Laurel II, supra, 161 N.J.Super. at 348-349. The

'~ defendant has not appealed from these findings.

a) 1708 Control Provision: Perhaps nowhefe else was the defeﬁdanﬁfés
attitude so clearly exposed. This provision reveals the aefendant‘s intgnﬁ
to do nothing, irrespective of the Suprémé Court's order, unless other
township's also build low and moderate cost housing. Essentially, the
township brazenly and openly stated that it would continue to act illegally’
if other townships do not provide a "fair share".3 Finding this to bg in

wanton disregard of the Supreme Court order, the trial court declared the

e
<4/

[ od

Glass, 24T 78-1 to 2.
2 Glass, 24T 82-1 to 3; Mt. Laurel, supra, 67 N.J. at 167-68. It is ’
interesting to note that the defendant did not remove the condition requiring
the Larchmont developer to pay $750,000 for educational facilities.
Such a waiver might provide more of an incentive to build the 31 least cost

units than the alleged savings here on two ambulances. Abeles, 10T 167-15
to 21.

3

Glass, 24T 97, 24T 98-1 to 23.
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provisions of § 1708 "void in toto".1

b) 1709 Studies: Numerous studies are required to be prepared by
a "least cost" developer. None are required in other zones.2 This creates
aytremendous'"front-end" expense which impacts on costs and thereby inhibits

potential dévelopment.3 Accordingly, the court below declared this provision'

void stating:

That these requirements are onerous, difficult
with which to comply, and excessively cost-
~generating is, to put it mildly, an understatement.
The provisions fly directly in the face of the
Supreme Court's directive.that high-density zoning
be provided without artificial and unjustfiable
minimum requirements. The requirements are
illegally and unconstitutionally discriminatory,
are of highly questionable utility, and a .

Mt. Laurel II, supra, 161 N.J.Super. at 348. Although the court declared
all of the control provisions of § 1708 invalid, it did not discuss all of them,
In brief, plaintiffs criticisms of these sections are as follows:

The priority list established in 1708.3 is meaningless. Given the
fact that only three potential developers exist, there is no real compe-
tition anyway. All of these developers will naturally seek to maximize their
profits with no opportunity provided for -the construction of subsidized
housing. Abeles, 10T 121-1 to 3.

' The limitations on authorizations for "fair share™ units (1708.2) and
on the acceptance of applications for these units (1708.4) are ludicrous and
will act to constrain development. Abeles, 10T 120-1 to 13. There is no
reason to-limit these applications or authorizations. The Cross Keys' PUD
experience is an important illustration of what may in fact occur under this
system. Although this PUD was authorized in 1969, it was not pursued
by the developer. Glass, 24T 94-20, 24T 94-22. On May 1, 1978, the
township declared the tentative approvals for the Cross Keys PUD null
and void and re-instated the original industrial zoning for that tract.
Resolution 78-R-96, Brief Appendix at 3la. Similarly, an applicant for
"least cost™ housing could get an approval, hold it indefinitely and build
nothing while foreclosing all others under § 1708 from applying or getting
authorizations. A limit on the number of least cost units built, if any,
may be provided by the township at the building permit stage rather than on
the number of authorizations. Glass, 24T 95-24.

2 :

3 Glass, 24T 84-22 to 24.

Mt. Laurel II, supra, 161 N.J.Super. at 348.
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violation of the letter and the spirit of the
Supreme Court's mandate. - They must likewise be
declared void. Mt. Laurel II, supra, 161 N.J.
Super. at 348.

-

c) 1710 Bonding: Although the trial court did not addrgss

specifically the content of this provision, it specifically declared this

bonding requirement invalid as having a serious and adverse effect on

‘Ordinance 1976-5 as compliance with the Supreme Court's directivé.l The

‘defendant at trial admitted that a spécific provision should be incorporated

into Mt. Laurel's ordinance eliminating duplicéte bonding where a state or

~federal agency also requires bonding.2 This was done by the defendant's

planner in Cherry Hill and other towns.3 He stated that if this-ordinance

"is rewritten, he would amend it accordingly.

C. Nécessary Incentives and Assurances Were Not Included to Insure the

Production of Least Cost Units:

The record is clear, as detailed below, that there are substantial

disincentives tb building "least cost"vhoasing under Ordinance 1976-5 and

few positive incentives. In fact, the defendant admitted that Ordinance

1976-5 provides no controls or guarantees to insure that a developer will

even build at "least cost" in the new zones.5 Tbg,township planner agreed
that the township could simply have required, as a viable means of insuring

least cost development on these sites, a reversion to original zoning upon

Mt. Laurel II, supra, 161 N.J.Super. at 348.
Glass, 21T 57-1 to 11, 22T 125-1 to 4, 24T 85-21
Glass, 24T 86-17 to 21.

Glass, 21T 57-8 to 10.

Glass, 23T 84-1; Abeles, 10T 18-14 to 7.

VW=

-~51-



I

a developer's failure to agree to build at least‘cost.1 Essentially, the

- township could have guaranteed that only bona fide least cost developers

could take advantage of the "least cost" zones.

Other zoning techniques available to the defendant were also not

-

_-utilized.2 The most obvious is the floatiﬁg zone whereby all, or a sub-

stantial part of the toWnship could have been made available for "least

~cost" housing on a first-come basis.3 The township could insure least cost

units were developed by requiring guarantees or covenants based on a reversion
. N . . ) “ B : - . 4

of the land to its prior zoning if "least cost" housing was not designed. -

The benefits of providing a "least cost" floating zone are that:

i Numerous potential developers have. an
. opportunity to choose to build low and
moderate income housing;

2. Bevelopments can be scattered throughout
a the township; s ‘

3. Location is determined by operation of
the market place; ’

4. True competition exists minimizing infla-
tion costs which result from a monopoly
situation; and

5. "Least cost" developers may reduce costs by
buying less expensive land zoned for low
density development (R-3) and developing it
at higher densities.

L
!

‘; Glass, 23T 85-6.

3  Abeles, 10T 12 and 10T 13.
Abeles, 10T 13-1.

. _

Glass, 23T 84;1. The municipality could retain control of the total
number of units constructed by limiting the number of building permits
issued. . Glass, 23T 85-6 to 18.
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Although the defendant has successfully used the floating zone mechanism in
implementing the PUD ordinance and has approved thereunder 10,000 units,

the township planner testified that he had been instructed by the town

‘council to reject floating zones for least cost development and to. zone o

specific sités!l

| ~ Additionally, the defendaﬁt did not providé for density bonuses despite.
the planner's use éf this technique'in iwo othér townshibs (West Lampetex
and East Pefersburg; Pa.) to encourage iandscaéing and covered parking;z Iﬁ

fact, the township rejected outright its own planner's recommendation that

-~ this technique be used.3

“D. Non-Least Cost and Cost Geherétive Requirements of the Original Zoning

and Subdivision Ordinances Have Been Retaihed Which Preclude Least Cost and

Subsidized Housing:

This is admitted. None of Mt. Laurel's exclusionary land use controls

have been changed aside from the adoption of Ordinance 1976—5.4

1. The Original Zones: All of the original zones remain in tact

regulating the dévelopment of virtualiy the entire expanse (99.84%) of the

,/

, Glass, 23T 65-21 to 23, 23T 60-15 to 23, 23T 62-1 to 2.

Glass, 22T 48-10 to 25; Exhibit PI-21 at JA-522a and Exhibit PI-ZZv_
at JA-535a. :

p Glass, 22T 49-17 to 24, 22T 49-9 to 10.
Glass, 20T 136-3 to 4. : '
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~for‘4,121 acres of industrial use (2,800 acres more than in 1954).

2

township under exclusionary controls.1 Little need be said regarding these

controls. The initial trial court and the Supreme Court have already ruled

~definitively as to their unconstitutionality. Extensive factual findings

and legal conclusions have alfeady’been made.2 The fact relevant ﬁo this
appeal is that these zoneé and their controls remain fully in tact,toaay
deépite judicial‘ruliﬁgs that many of these provisibns arevggg se invaiid.
Plaintiffs do not argue that all of Mt. Laurel's zones must be at least

cost controls. However, when virtually 50 perhent of the regional popula-

“tion cannot afford housing which contains any excessive requirements, Mt.

Laurel may not dictate that over 99% of its development be builtApursuant

.. to these extensive, unnecessary controls.

2. Industrial Overzoning: Industrial/commercial overzoning remains

~unchanged. The Supreme Court specifically criticized Mt. Laurel's zoning

3 In the

trial below Mt. Laurel attempted to disguise its failure to reduce its

excessive industrial overzoning by asserting that the 4,121 figure was

~wrong and that only 2,545 acres were zoned "industrial".AlAIts argument -

‘is specious. The 4,121 figure used in the first trial referred to all

1 Exhibit P-35 at JA-307a. L e

R-1, 2 and 3: See Mt. Laurel, supra, 67 N.J. at 164. R-1D: See
Mt. Laurel, supra, 67 N.J. at 165. R4 (P.A.R.C.): See Mt. Laurel, supra,
at 168-169. PUD: See Mt. Laurel, supra, 67 N.J. at 166-168. General
Controls: See Mt. Laurel, supra, 67 N.J. at 181-185. '

3

Mt. Laurel, supra, 67 N.J. at 162. The township planner in the first
trial stated that there were 4,300 acres zoned for industrial (non-
residential uses. 4T 42-2 (of first trial). The Supreme Court figure
is the result of subtracting developed land.

4

Exhibit D-37 at JA-660a.
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non—re$identially zoned land with the exception of neighborhood business
zones.1 The 2,545 figure used by Mt. Laurel's planner in the second trial

refers only to land actually zoned "industrial". He admitted that it omits.

land zoned commercial, major commercial, neighborhoed commercial and business = =

and all non-residential uses in the PUD's.2 ‘Exhibit D-37, dffered in
support of this contention, gives the appearance that allvnon;industrial
land is residential. This is false. The fact is that Mt. Laurel'; ﬁon—
residential zoning hés actually increased since the first trial with the
township’é rescission of its approval of the Cross-Keys PUD.3 ;That land
now reverts back to its original industrial designation inéreasing

industrially zoned vacant land by 160 acrés.h

3. The Sub-division Ordiﬁance; One ﬁajor legal issue, regarding the
original zéning, has been raised by thé second trial courtkopinion; that
is,.whether Mt. Laurel's subdivision ordiﬁance hust be amended fof toﬁal
compliance with the Supreme Court mandate.5 This issue is addressed in the
legal argumeﬁt igfgg. Certain factual matters areirelevant'to that analysis
and are therefore discussed here; |

Mt. Laurel's subdivision ordinance has alwajs been challenged by ;he

plaintiffs with the‘partiés contesting issues relating to it in both

s

. 6 o . o . . ;
trials. Extensive testimony was heard regarding this ordinance which

;7 See Mt. Laurel, supra, 67 N.J. at 163.
3 Glass, 20T 38~ 8 20T 140-5 to 7, 24T 137-8 to 14, 24T 137-20.
4 Township Resolutlon 78-R-96 appended here at 3la.
5 Exhibit P-56 at JA-372a.
Mt. Laurel II, supra, 161 N.J.Suggg. at 349.
6

This ordinance was admitted into evidence at both trials. It is
Exhibit P-15 at JA~187a of the first trial and Exhibit P-26 at JA-219a
of the second trial. Extensive testimony on the ordinance was heard in
both cases. In the second trial the testimony of the plaintiffs,
plaintiff-intervenor and the defendant exzperts addressed this ordinance.
_55_
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2

regulates all residential development in Mt. Laurel including that in the

new R-5, 6 and 7 zones.1 The subdivision controls are and have been a

" crucial part of the case of both plaintiffs and the plaintiff-intervenor in

that these controls are as impactful on costs as are those set forth in the

“zoning ordinance.2 The plaintiff-intervenor's project clearly illustrates

‘this impact. The uncontroverted proofs reveal that the plaintiff-intervenor

incurs an additional per unit cost of $3,855 if he is required to construct

3.

In fact, application of its provisions to the R-6 site reduces the

. number potentlal units from the hypothesized 40 units which could be

built at this 1ocat10n Abeles, 10T 13- 7 llT 20~ 17.

The interrelationship of development standards set forth in a
municipality's zoning ordinance, building codes and subdivision regula-
tions (including site design regulations) was analyzed by the National

. Commission on Urban Problems in its report, Building the American City.

This Report acknowledged that housing costs were impacted by all types

- of land use restrictions, be it building code, zoning or subdivision
"ordinances. Specifically, the Commission determined that subdivision

controls could be unduly cost-generative and exclusionary. The report
stated: : .

Land improvement costs are becoming an increasingly important
part of housing costs. Zoning, as discussed above, affects such
costs by determining the number of linear feet of various improve-
ments which are required to serve a given house. Subdivision
regulations determine the precise specifications of such improve-
ments, as well as the amount of land within a subdivision which
can actually be devoted to housing. The more expensive these
requirements are the greater the cost of housing.

Subdivision regulations differ widely from locality to locality.
By demanding higher quality improvements, a jurisdiction can
effectively increase the cost of housing and thereby exclude a
greater number of potential home buyers from the market. Building
the American City, p. 216.

' The Report further noted that "Many of the standards now incorporated
into subdivision regulations are based on tradition or whim rather than on
inforimation about actual needs and- the performance of various materials.”

Accordingly, the Commission recommended nation-wide study of subdivision

controls with a dissemination of subsequent findings for incorporation into
local ordinances. At the local level, the Commission recommended the elimi-
nation of restrictive subdivision practices which result in higher site
improvement costs. Building the American City, pp. 478-479.
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his mobile hoﬁe‘park under these controls instead of accepted state approved
fcontrols.l |

Nationally récognized standards’do exist which clearly indicate the
excessive nature of Mt. Laurel's subdivision controls. These include the
HUD Hinimum Property Standards;2 the Urban Land fnsgitute report, "Residentiai
Streets";3\and, féf mobile home parks, Section IX of the New Jersey Healfh"
Codes.4 Plaintiffs offered a detailed critique of the subdivision 6rdinance,
lérgely‘if not. entirely ﬁnrébuttéd.s A comparison waé also made between
Mt. Laurel's and’nationally accepted‘requifements.6

The defendant has not considered these national standards, or, indeed,
even reconsidered its subdivision ordinance.  Although ité planner, in a
written submission, had told Judge Marﬁino that.the subdivision ordinance
would bé teviewed; this was no£ d§n¢.7 Likewisé, the township engineer
'admittea that he never was directed by’the defendaqt to review or analyze
the subdivision controls to see what revisions could be made which would

lowver costs of development in the township.8 He admitted that it was only

-Exhibit PI-9 at JA-493a.

Exhibits D-98 and P-70 at JA- 746a and JA- 4492 respectlvely
Exhibit PI-24 at JA-544a. This report published by the Urban Land
Institute was prepared jointly with the American Society of Civil
Engineers and the National Association of Homebuilders.

g N.J.A.C. 8:22-2.1. _ T

6 ‘Exhibit P-39 at JA-316a.

~Exhibit P-70 at JA-449a.

W N

! Glass, 22T 130-1 té 18, 22T 125-9 to 15. His affidavit states that

he would conduct a "Review of . . . subdivision . . . and other codes
to identify all aspects that may need modification to implement housing
programs.  Exhibit P-62 at JA-433a.

& Talbor, 27T 76-13 to 18.
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upon hearing plaintiffs' expert testify at trial that’he attempted to read
the multi-volumned féderal minimum property standards for health and safety.1
However, the engineer did state that his review for trial of ﬁhe subdivision
ordinance and improvement. requirements revealed that'chaﬁges could be made
which would lower development cos;r.s.2 He agreed that it was possible that
 there were different design criteria and subdivigion requifements thch
would protéct the public health, safety and general welfare and cost less
for a developer to ihstall.3 However, no changes-were made.

Ironically, all of the township officials afe content to live in older
'developments which are not built in accdrdance'with Mt. Laurel's‘excessive‘
-standards. The defendant'é plahner lives in a neighborhood with smaller

réédbwidths (24 to 30 feet), no concretekcurbs apd ho driveways.4 The
-Mayor, who hadylived in Rancocas Woods had no compiaints with that area
which has no driveways;:sideﬁalké; or curbs and the streets are narrow (22
feet).5 The public works director for the township for 11 years had no
complaints regarding Rancocas Woods, Fellowship or Masonville areas.6 He
- lived in Masonville where there are no sidewalks or curbs and the streets
‘are narrow with parkingion both sides.  The former ﬂayor and chariman of
the MUA lives in Fellowéhip and has no complaints. He testified that he

"wouldn't hear of sidewalks" in his neighborhood which has curbless'streets.7

=

Talbot, 28T 58-16 to 19.
Talbot, 27T 77-4 to 6.
. Talbot, 27T 81-4&4.
Glass, 26T 34-4 to 6, 26T 33~22, 26T 24-21, 26T 11 and 15
Anderson 29T 192-22, 29T 192~ 12 to 14.
Johnson, 29T 194-3 to 8.
Alvarez, 24T 115-18, 24T 129-11 to 15, 24T 129-18, 24T 116-11.

SN UTEWN
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The Courts need not and never did specifically detail each and every
section of every Mt. Laurel land use code as to its excessive and exclu-
sionary néture. The mandaté is to eliminaté all céntrols to the extent
they exceed least cost standards; that is, to the extent they exceed recog-
nized heélth and safety miﬁimums. Mt. Laurel has not donexthis despite thé
undisputaﬁle impact of the subdivision ordinance.. It sets forth Qirtually
all of the development éontrols in the township from the width of streets
to the required strength of poured coﬁcrete.1 It éffects.costs as much, if
nqt more so, than the zoning controls theﬁselves; Least cost and subsidized
housing canﬁot be built unleés these conﬁrols are reduced to miqimum'necessafy
standards consistentrwith healfh and safety.

E. Barriers to Subsidized Housing Have Been Retained:

It was uncontroverted that the availability of housingvfof low incpme
~and some of ﬁhe moderate income population depends upon the évailability of
state énd fedefal subsidies and municipél cooperation.2 If housing opportu—’
nities for fersons of low income are in fact to be realized, a municipaiity
must not act ﬁo bér than opportunity by refusing to cooperate and facilitate
that development.3 ‘These actions, at no direct cost‘to to the munitipality,;

include: 1) participation in the federal Community Development Block Grant

Program; 2) payment in lieu of tax agreements with subsidized developers;

3) passage of a Resolution of Need; and 4) designation of a local public

agent to administer the Section 8 Program in the township. Mt. Laurel

; Exhibit P-26 at JA-219a.

Abeleo, 10T 7-1 to 25, 10T 8-1 to 7, 11T 100-18; Bishop, 12AT 18- 20

3 Abeles, 10T 7-21 to 25, 10T 8-1 to 7. As detailed above, Mt. Laurel’s
zoning and subidivision ordinances themselves create insurmountable

barriers to subsidized development. See I. A,B,C and D.
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has openly refused to take advantage of these programs which would facili-
tate the realization of housing opportunities for low income persons in the
township. In fact, Mt. Laurel has repeatedly refused to utilize these

programs or to pass these needed ordinances.1

1. Community Development Pfogram: This progéam, administeréd by
Burlington County,2 provides federal fuﬁds to all.municipalities in the
United States which choose to participate.3 These funds can be used to
'facilitate "1east"‘cost And subsidizedrhousing by providiﬁg funds fof the
purchase of land and needed site improvements; A detailéd description is
provided infra at pp. 101-103 of III.

2. Payment in Lieu of Tax Agreements: A subsidizea housing develop~

ment cannot occur without a payment in liue of tax agreement between the
municipality and the developer. Plaintiffs' and defendant's experts as well

as the New Jersey Housing Finance Agency's manual, were conclusive that such‘

1 . . . ' . . .
This posture is in sharp contrast to its active role in other areas

such as the creation of an M.U.A. and the application and use of federal
funds to build its own library rather than share the county's library.
Glass, 22T 221-11 to 21, 22T 221-25, 22T 222-1; Exhibit P-51 at JA-340a.
2 In 1975, 24 of the 40 municipalities comprising Burlington County
agreed to participate as an Urban County (aggregate population of 200,000)
in the Community Block Grant Program receiving $509,000 of federal funds.
Bishop, 12AT 18-9, 12AT 5-20 to 22, 12AT 13-3..-42 U.S.C. § 5301 (1974)

In 1976, 26 of the 40 mun1C1pa11t1es applied for and received an
add1t10nal»$1 182,000 of Community Development money. Bishop, 12AT 8- 15
12AT 18-9. 1In 1977 29 of the municipalities in Burlington County joined

the Burlington County Community Development appllcatlon Bishop, 12AT
9-20 to 21.

3 Abeles, 11T 26-3.
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4, Local Public Ageﬁt (L.P.A.): Mt. Laurel has also refused to

designate a local public agent to administer available housing programs
for persons of low incomes. - This decisionrmeans that the Section 8
existing housing program cénnot occur in the township.i An L.P.A. must
be designated by a municipality to administer the Sectino 8 program in
a municipality.2 All administrative expenses for an L.P.A. would be
paid by HUD without cost to the township.3
No reasons were given for the defendant's refusal to designate‘
. an L.P.A. The township planmer stated in his affidavit to‘Judge
Martino that the Section 8 Program is:
(O)ne'of the most active programs -- an understanding
of this program's details will enable the township
to-structure efficient and acceptable responses to
- fulfill the need for low and moderate income housing.
Exhibit D-34 at JA-623a-624a.
H

(14

applaﬁded the Burlington~C6unty Freeholders fér designating itself

as an L.P,A.>£o ﬁtilizg 300 e#isting‘Section 8 subsidies made available
to the county.4 However, ghe defendant has not designated its o#q L.P.A.
or joined‘in thekcounty program to take advantage oflthis_opportunity.s

5. Conclusion:

The plain fact is that major municipal barriers remain to the pro-
vision of housing opportunities for lower income persons in Mt. Laurel.
Absent judicial intervention, Mt. Laurel clearly will not act to remove

these barriers.

Abeles, 11T 33-7, 13T 111-1 to 15, 13T 128-1 to 4.

42 U.S.C. 1437, 1437a(6); Abeles, 11T 31-20 to 25, 11T 33-10.
Abeles, 11T 33-11 to 13. '

"Glass, 21T 148.

Glass, 22T 229.

VR W N
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F. Conclusion:

Ordinance 1976-5 is at best a subtrefuge; at worst, it is a blatant
attempt to thwart the Suprme Court's mandate. It provides for an inade-
quate number of units (at most 131) on three (3) horrendous sites, at

-

excessive controls with substantial disincentives for least cost or sub-

"sidized development. Ordinance 1976-5 represent a total lack of compliance

with the Supreme Court mandate.
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ORDINANCE 1976-5 DOES NOT SATISFY THE
SUPREME COURT MANDATE REGARDING THE
PROVISION OF HOUSING OPPORTUNITIES
EVEN IF IT DOES PROVIDE A REALISTIC

OPPORTUNITY FOR 131 LEAST COST HOUSING UNITS

Ordinance 1976-5 does not provide‘a realistic housing opportunity for
“any least cost or subsidized units. See I above. Plaintiffs maintéin
that even if it did, it is unquestionably unreasonable and inadequate td
»satisfy the Supfeme Cburt mandate.v Essentially, Mt; Laurel has failed
to provide its fair share of the present‘and prospective regional housing
need for persons of low énd moderate incomes. The township’s zoning and
. planning are as exclusionary as they were in 1975; It is designed_to
attract non-residentialvratables and upper-income hduéihg; The unreason-
ableness of this land use scheme, as it rélates to the needs of lowef
income persons, can bé clearly shown féctually in several ways by evaluating
and cdmparjng: |

1. the number of acres zoned for "least cost" units compared to
the number of acres zoned for non-least cost residential units;

_ S 2. the number of "least cost" units zoned compared to the number
of other units; '

3. the number of acres zoned for non-residential (i.e., emplqymént
generating) uses compared to the number of acres zoned for "least cost"
units; : P

4, the number of least cost units provided as measured against the .

‘regional percentage of low and moderate income persons, projected residential

development in the township and available fair share plans relevant to HMt.
Laurel. '

This uncontroverted analysis clearly demonstrates that even if Ordinance
1976-5 realistically provides for some least cost opportunities, it does not
provide for a sufficient number of such units to fulfill the constitutional
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mandate. Furthermbre, as presented in Point III below, Ordinanée 1976-5
or, for that matter any other action by the defendant, fails to address,
much less reversé, thekpattern of neglecﬁ and discfimination against the
township's low and moderate income neighborhoods.

-

A. Mt. TLaurel's Response - An Overview: "the frosting on the cake":

Despite the unanimous opinion by'the Supreme Court that Mt. Laurel had

discriminated in its lahd use practices, the deféndant continued to ﬁaiﬁtain
throughout the second trial,’thét regardless of what the Court said, it has N
always prbvided a realistic opportunity fbr a reasonable amount of least.

cost housing.1 The township's planner, howe#er; recognizing that the

~Supreme Court had specifically denounced the undue cost-generating features

in Mt. Laurel's land use codes, stated that he knew that the township "had
to come up with something new".2 That "something new'" was an amendmer?t o

3.

the zoning ordinance entitled Ordinance 1976-5. The township's planner

. ] ’ " 4
referred to this amendment as "the frosting on the cake."

3
I

Glass, 20T 131-6 to 9, 20T 135-22 to 25, 20T 136-1 to 6, 21T 15-8 to 9,
22T 9-12 to 17. In making these statements, Mt. Laurel's planner, specir-
fically referred to the planned unit developments in the township whose
ordinance and developer agreements were specifically addressed and criticized
by the Supreme Court. Mt. Laurel, supra, 67 N.J. at 167. These criticisms
were reiterated by the Supreme Court in a later case. Oakwood-at-Madison,
Inc. v. Tp. of Madison, 72 N.J. 481, 507 and 523 (1977). o

2 7

Glass, 21T 18-16 to 19. He admitted that "since the decision had
very clear language regarding the opinion of the PUDs, it was quite
obvious to me that I had to create new districts in order to show good
faith and compliance with the decision." 21T 126-7 to 11.

2, Exhibit "P-2 at JA-32a.

Glass, 22T 19-7.
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The Court must appreciate the impact of this statement. Nothlng else

was done. The undlsputed fact is that Mt. Laurel, has not changed at all.
All of the zones previously condemned by the Supreme Court have been left
intact. Eﬁery provision spécifically,criticized by the Supréme Court (even
those declared per se invalid such as tﬁe PUD bedroonm restrictibns and
charges for schoql—age children) were unéhanged.1 .Ordinancé 1976-5 provides
an opportunity for 131 units on 23 acres. Mt. Laurel has a land mass of
14,176 acres2 of which 14,153 acres will>be de&eloped under the ordinances

as previously condemned. Mt. Laurel itself anticipates full development at

.appfoximately 22,260 units3 of whiéh 22,129’units will be developed under

“the ordinances as previously condemned.

In 1975 the Supreme Court could not swallow the "cake", Mt. Laurel now
expects it will do so with the aid of some "frosting". The trade-off is
unbelievable: 14,153 acres for 23; 22, 129 units for a potentlal 131 The

defendant's position is preposterous. The fact that the court below bought

it is inexplicable. The undisputed fact is that Mt. Laurel remaigs today

‘what it was in 1971 when the initial complaint was filed: a muhicipal

entity where discrimination is official policy, where exclusionary land use
practices prevail and where the neighborhoods of the resident poor are
officially ignored in the hope that these resideniélultimately will go

3

Over 18,000 units remain to be built under such restrictions.
Exhlblt D-50 at JA-680a.

3 Glass, 23T 68-13 to 15.
4 EXhlblt D-50 at JA- 680a Glass,; 20T 95-20 to 23.

Even if Mt. Laurel ultlmately zones for the 515 units it considers its
fair share, see Ordinance 1976-5, Section 1703.1.5 at JA-32a; 21,745 units

will be developed under the ordlnance previously condemned. Exhibit D-50.
at JA-680a.
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away; which, unfortunately, as their neighborhoods continue to deteriorate,

they must do.1

B. Evaluation and Comparison of the Number of Acres Zoned for "Least

Cost" Units and Acreage Zoned for Other Units: Ordinance 1976-5 designates

three new "zones" on'threevsites in Mt. Laurel. The total acreage fot each

zone is:
R-5: 13 acres
R-6: 7 acrés ;
R-7: 3 acres

- ORD. 76~5 23 acres2

This total may be measured against the township's total land area of:

14,176 acres,3 and the’township's own assessment of Vacant developable land

area of 7,718 atres.4 Two rather obvious but extremely revealing conclu-

‘'sions may be drawn:

1. Mt. Laurel has zoned less than two teﬁths of
~one percent (only .16%) of its total land area
-under Ordinance 1976-5: :

2. Mt. Laurel has zoned three tenths of one
percent (.3%) of its total vacant developable land
area under Ordinance 1976-5.

Thus, 99.7% of its vacant, developable land and 99.84% of its total land

~ remain under land use controls condemned by the Supreme Court four years

ago and the initial trial court seven years ago. Those three new zones are

W

See Point III infra regardlng the pllght of the re31dent poor.
Glass, 23T 66-14 and 15; Abeles, 10T 14-12 to 22.

Glas%, 23T 68-13 to 15.

Exhibits D-36 at JA-569a and D-37 at JA- 660a, Glass 20T 36-1,
23T 69 -2. :
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virtually miéroscopic dots on the township's land mass.1 See zoning and
land use map on following page. Exhibit P—36; also at JA-308.

A crucial aspect of the defendants selection of only 23 acres under

Ordinance 1976-5 is the fact that only three (3) land owners have an oppor-

tupity to build under the controls sét forth therein.2 -Thus,'even>if
Ordinance 1976;5 prévided adequate léast cost coﬁgrols, develdpmént is
hindergd by the ﬁuances associated with the particular sites and the deci-
sions of three individuals. This is the case with all of those sites (see
I ébove).- Tﬁe deféndant's plaﬁner himselfvadmitteﬂithat é'determinative
factor in evaluating whéther a realistic opportunity is actually being
provided is the number of potentiél developers who could £ake.advantage of

the opportunity to build at least cost.3 The limitation to only three

potential developers is again in sharp contrast to the myriad of land

owners who are given the "opportunity' to build at controls already

condemned by the Supreme Court.

C. Comparison and Evaluation of Opportunities for Least Cost Units

Versus Non-Least Cost Units: Assuming that Ordinance 1976-5 provides a

realistic opportunity for least cost units, only 131 such units could be

built even under the most liberal interpretation of its provisions. . The

L
o

; Exhibit P-35 at JA-307a and Exhibit P—36 at JA—308af

3 Glass, 23T 102-14 to 15; Abeles, 10T 17-4 to 12.

‘Glass, 23T 79-14 to 16. =

4 This was the estimate of plaintiffs' expert. Abeles, 10T 125-6 to 11.
Defendants' expert Glass estimated a maximum of 115-120 units. = Glass, 21T
148-17 to 20, 21T 16-24 to 25. ’
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reasdnableness of providing for 131 units of least cost may be evaluated

by comparing that number to the total number of non-least cost units pro-
jected for development under present zoning and approvals. The following

facts are relevant to such an analysis.1

Existiﬁg Units in Mt. Laurel in 1977: 4,063
Projected Future Units : 18,197
Total Units at Full Development 't 22,260

The following comparisons can be drawn between the 131 "least cost"
units provided for in Ordinance 1976-5 ahd‘those éxisting and projécted
for development under Mt. Laurel's exclusionarykland use’controls. Least
cost units will ‘be: |

1) lesé*than 1% (.7%) of projected future units, and

2) less than 1% (.5%) of the total number of unjits
. projected in Mt. Laurel at full development.

A further comparison can be made by unit types. Ordinance 1976-5
provides for a maximum of 40 single-family (detached)funits in the R-6

zone and 91 multi-family units3 in the R-5 and R-7 zones. The 40 single-

family detached units permitted in Ordinance 1976-5 may be compared to

what Mt. Laurel'has provided for in zones already condemned by the Supreme

Court.4
‘Single-Family Detached (Existing) : 3,559
Single-Family Detached (Projected) : 8,891
Total Single-Family Detached Units : 12,450
1

These figures are all derived d1rect1y from the defendant planner ]
own calcualtlons Exhibit D- 50 at JA-680a.
2 In fact, if no growth occurred in Mt. Laurel other than the 131 units
they would comprise only 3% of the residential development which has
occurred to date (4,063 units).

3

,  Abeles, 10T 125-6 to 11.

Exhibit D-50 at JA-680a.
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“rate of:

‘1

Thus, Ordinance 1976-5 provides for "least cost" single-family detached

units at a rate of:

1. .4% of projected single-family detached'units to
be built in exclusionary zones; and

2. .3% of the total single-family detached units at
full development of Mt. Laurel's exc1u31onary
* single-family zones.

The 91 multi—family units permitted in Ordinance 1976-5 may be compared

: : 1
to what Mt. Laurel has provided for in zones condemned by the Supreme Court.
Multi-Family Units (Existing) : 504
Multi-Family Units (Projected) : 9,306
Total Multi-Family Units - 19,810

’Thus; Ordinance 1976-5 provides for "least cost" multi-family units at a

1. .97% of projected multi-family unlts to be built
in exclusionary zones; and

2. .92% of the total multi-family units at full
- development of Mt. Laurel's exclusionary multi-
family zones. :
The above comparisons conclusively illustrate the fact that the defendant
has not even made a token effort to comply with the judicial mandate. Far
o2 '
from "overzoning" for least cost units as directed in Madison, the defendant

has decidedly underzoned‘for least cost units. The inadequacy of this

opportunity is further discussed below as it relates to the township's fair

Exhibit D-50 at JA-680a.
2 Oakwood at Madison, Inc. v. Madison Tp., supra, 72 N.J. at 519.
Although the decision post-dated the Mt. Laurel decision, the township
was aware of it. In fact, the township's planner had reviewed the over-
zoning requirement and "disagreed" with it. Glass, 25T 96-22 to 24.
This did not stop the defendant from overzoning for every conceivable
use other than least cost residences.  See discussion infra.
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share. However, without any additional analysis it is inescapably clear
that Mt. Laurel has overzoned for its present and future needs for every

type of use other than least cost units:

1) 3,559 single-family detached units have already
been built under exclusionary controls; land is now
designated for an additional 8,891 units at these
~controls. (A ratio of 2.5 potential units for each
unit already built); -

2) 504 multi-family units have been built under exclu-
sionary controls; land is now designated for 9,306
additional units at these controls. (A ratio of 18.5
potential units for each unit already built);and =

3) 371 acres have been developed for industrial uses;

2,174 vacant acres have been set aside for future

industrial growth. (A ratio of 6 vacant industrial acres

for every acre already developed. This does not include
vacant land zoned for commercial, major commercial, neigh-
borhood commercial and business distr%cts and those commercial
and industrial uses within the PUDs).

'D. Evaluation and Comparison of Least Cost Units with Employment

Projections and Industrial/Commercial Zoning: Despite the pointed mandate.

of the Supreme Court and the initial trial court that Mt. Léurel cbmpre-
hensively zone "to meet the needs, desires and resources of all categories
of people who may desire to live within its bordgré,"é'the township's plan—l
ner and engineer admitted that nothing was done to compreheﬁsively plan in
response to those decisiohs.5 The impact of this failure is revealed in
the totél lack of any relationship between thernuaﬁér of units zoned at

least cost and the commercial and industrial development, existing and pro-

jected; for the township.

Exhibit D-50 at JA-680a.

Exhibit D-50 at JA-680a.

Exhibit D-37 at JA-660a.

Mt. Laurel, supra, 67 N.J. at 179. o

Glass, 21T 216-25, 21T 217-1 to 4, 22T 44-10 to 13; Talbot, 23T
53~1 to 2. :

U W N
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The initial trial court and the Supreme Court decision emphasized that
the defendant must relate employment growth and the realistic potential for
. . 1

such growth to residential planning for persons of low and moderate incom:s.
The township planner himself indicated in an affidavit to Judge Martino
(after the Supreme Court decisidn) that he would evaluate employment:oppbr—
tunities by income category in the township.2 At ‘trial he admitted that
sound planning required that:

(When a town zones for industry'and commerce

for local tax benefit purposes, without

question it must zone to permit adequate

housing within the mgans of employees in-

volved in such uses.

Despite these judicial admonitions and its own planner's admissions,

the defendant totally ignored employment and industrial/commercial zoning

. Lo . . 4 . g :
in assessing its low and moderate income housing needs and in providing

an opportunity for such housing. Only 131 units-on 23 acres have been
set aside for 'least cost" housing while 2,5455 acres have been set aside

for industrial use (not including other zones for commercial, major

- commercial, neighborhood commercial, and business districts and PUD

. . R : 6
industrial and/or commercial area),

5 Mt. Laurel, supra, 67 N.J. at 187.

3 Exhibit P-62 at JA-431a. L
Glass, 24T 140-8 to 14. e

4

See also discussion of the falr share plans presented below at pp.75- 83

infra and comprehensive critique set forth in the Brief Appendlx at la, et g

> EXhlblt D-37 at JA-659a (371 developed plus 2, 174 vacant).

6 PUD land in commercial use is approximately 229 acres. Exhibit D-41 at
JA-672a. The major commercial district is a large area designated for an
expo-center. Exhibit P-36 (zoning map) at JA-308a and Exhibit P-25 (zoning
ordinance) at JA-178a. Glass, 20T 40-10, 20T 38-8, 24T 140-5 to 7, 24T
137-8 to 14. , \
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Since 1970 Mt. Laurel has increased its industrial floor space by
1,300,000 square feet‘end effice‘séace by 700,060 square feet.1 Three-
hundred and seventy-one (371) acfes of induStrial land have been developed,2
ankihereaSe of almeet 300 acres since the fiist-tfial.3 Over 1,200 employees
have been added to the iabor force in the township'éince 1970.4 From 1975
to 1976 alone, the number of jobs ie Mt. Laurel increase by 559.5- According‘
to D.V.R.P.C. projections for the region, 8;663 employees will work in Mt.
Laurelkbj the year 2000.6 Under existing zoning thefe is a potential fer
over 43,500 employees.7 » |

Using these cqnservative figures, the need forvhousing for'iow
income employees working in Mt. Laurel is'eVident. 'Assuming a conseivative
estimate that 40% of workers ere‘lower income-8 l) Since 1970 Mt. Laurel
has generated a need to house 480 lower-income workers 2) Between 1975

and 1976 alone, Mt. Laurel has generated a need to house 224 lower-income

workers; 3) By the‘year 2000, using D.V.R.P.C.'s conservative projection

Rabin, 14T 45-18 to 21.

Exhibit D-37 at JA-660a.

Mt. Laurel, supra, 67 N.J. at 184.
Exhibit P-4 at JA-104a.

- Compare DCA employment growth data for 1975 and 1976. Exhibit P-4
at JA-56a and JA-104a. : B

Exhibit P-6 at JA-127a. This projecti0n'pfepared by D.V.R.P.C. is
most conservative. Its conservative nature is evident by comparing it

to D.V.R.P.C.'s population projection for Mt. Laurel which also appears
at JA-127a. 'D.V.R.P.C. projected a year 2000 population for the township
of 15,476. Yet, by 1977 the township's population was already 15,221.
(See Exhibit P-4 at JA-56 which indicates that Mt. Laurel's 1970 popula-
tion was 11,221). The township planner estimated 4,000 new residents
between 1970 and 1977. See Exhibit D-50 at JA-680a.

; Mt. Laurel, supra, 67 N.J. at 163.

Abeles, 10T 83-20 to 25, 10T 84-1 to 4.
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3,465 lower income workers will be employed in the township; and 4) given
current zoning for employment generating uses,k17,600 1owef-ineome workers

;wi}l need to: be housed:

The Court must apprec1ate that the defendant has admltted that 1t has’
not and will not prov1de housing opportunltles commensurate with employment
opportunities planned and realized in the township regardless'of the Supreme

1 . . , . .
Court order. The testimony of its own planners made the township's recalci-

trance very clear. It is now the official position of the township that it

. _ ' , 3 ST ; _ . 2 S -
is or soon will be a commercial/industrial center for the region.” . However, =

it wili not pro&ide housing for its present-or prospectiverlower'iheeme
. employees (asbopposed to upper iﬁcome'emp10yees).3 In fact, its planner
baldly asserted that the large number of needed units,generaﬁed by employ-
-ment growth in Mt. Laurel is "really an leigation en all townships
surrounding the western end of Mt.kLaurei."a This is open defiance}of
thekSupreme Court decision.

Plaintiffs contend that the defendent cannot have it boﬁh ways;

~that is, it may not expect to be a regional commercial/industrial center

2 Glass, 21T 37 4 to 10, 21T 35-13 to 17, 21T 36- 7 to 24
Glass, 21T 35-18 to 25 21T 36-2 to 5

As noted by the Supreme Court in 1975:

Each of the resolutions of tentative approval of the (PUD) .
projects contains a similar fact finding to the effect that
the development will attract a highly educated and trained
population base to support the nearby industrial parks in

the township as well as the business and commercial facilities.
Mt. Laurel, supra, 67 N.J. at 167-168. '

Glass, 21T 35-13 to 17, 21T 36-7 to 24.
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without providing residential opportunities, espgcially for those employees -
of low ahd moderate incomes. ‘If, in fact, Mt. Laurelyis or will be an
industrial/ commercial centér of its'region, then it is rational that in
the very near‘vicinity of this employ@ent growth, high~density, leastkcost
zoning should occur to accommodate the low and'moderate incomé‘émplpyges

for whom travel is a relative hardship.1 Having in fact overzoned for

industrial/commercial uses (only 371 of the 2,545 acres zoned industrial

have been developed),'then the township ratioﬁally should re-zone a signi-
ficant amount of its land for high density, least cost residential use.2
. Thus, Mt. Laurel has refused to lessen its industrial'zoning (excépt'

for the 13 acres in the R-5 tract) and it has refused to create housing

‘opportunities for generated employment. This is a patent affront to the

decision of the Supreme Court and clearly'exp03es the unreasonableness of

the provision of 131 units for least cost housing.

E. Evaluation and Comparison of Least Cost Units With the Regional Lower

Income Proportion, Township's Annual Growth Rate and Relevant Fair Share

Plan: Plaintiffs contend that the foregoing amply demonstrates the total

lack of rationality of zoning for 131 units of least cost housing in Mt.

_Laufel. Plaintiffs believe. it is, thereforé, unnecessary for the Court

-
P
s

Abeles, 13T 110-1 to 12.
2 Mt. Laurel, supra, 67 N.J. at 187; Abeles, 13T 109-1 to 2. It is
interesting to note how Mt. Laurel's position has changed since 1972. It
then argued that it need not provide housing for lower income persons :
since it was a "bedroom community" for Philadelphia and not an industrial/
commevcial center. See transcript of testimony of Mt. Laurel's expert
Shepard in the first trial. 4T 41. o
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to perforh a detailed fair share analysis in order to find that Mt. Laﬁrcl
has disregarded the Supreme Court decision and opénly defied its mandate.
With some guidance, a master appointed to insure implementétion could be
charged with the responsibility for évaluating how many least cost units
shoﬁld be provided for’by Mt. Laurel. The followin; analysisfbriefly

evaluates fair share considerations and will further reveal the utter

absurdity of what the defendant has or, more appropriately, has not done.

A more detailed analysis of the fair share concept in the record is appended

-hereto at p. 1la.

1. Regional Percentage of Low and Moderate Income Population: One

“measure of the reasonableness of the number of least cost units provided

for by a municipality is whether, as teflected in its zoning, the projected
low and moderate income population for the municipality roughly cotresponds_

to the regional percentage of low and moderate irncome persons. This standard

was articulated by the Supreme Court in Madison, supra, 72 N.J. at 543.

The Court stated:

If the existing municipal proportions

. correspond at least roughly with the
proportions of the appropriate region
the formula would appear prima facie
fair.

Thus, using the Madison test, Mt. Laurel's rezoning’ can be evaluated to

determine whether there is a correspondence between municipal and regional

proportions.

In 1970 the annual income of such pefsbns in the Mt. Laurel region

- (comprised of Burlington, Camden and Gloucester counties) was approximately

$10,000 and below. (This was admitted by Mt. Laurel's planner and,;in fact,
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used by him for his own calculationé).1 In this tri-county region, 42.5%

2

of the total number of families have. incomes beiow $10,000.
Using the unanimously agreed upon 42.5% propoftionality test, it is
patently élear’that Mt. Laurel'é purported."complianéé" is incredibly
inadequate. Plaintiffs have indicated above éhat 131 units provided for i
is less than one percent (.7%) of the units yet to'be built and less than
one percent (.5%) of all of the unifs in Ht.rLaurel at full development.
(See pp. 68-71 supra). The following is still anotherrcomparison of the

42.5% standard with Mt. Laurel's growth rate and relevant fair share plans.

2. Towaship's Annual Growth Rate: One measure of the reasonableness
of the provision of least cost units is how it compares to the projected
annual growth rate in the municipality.3 In a "reasonable" plan, the

percentage of growth for least cost units would equal or approximate the

1 Glass, 22T 115-12 to 17; see also Brooks, 8T 18-13 to 15.

Brooks, 8T 14-8; Mallach, 6T 61-23. This is a conservative estimate.
It does not include unrelated individuals in calculating the percentage of

“low and moderate incomes persons residing in the tri-county region. The

total number of families and unrelated individuals reperting annual incomes

of $10,000 or less in 1970 in the Mt. Laurel region was approximately 49%.
Brooks, 8T 14-20. It may be noted that the total number of families reporting
annual incomes of 512,000 or less in 1970 in this tri-county region wés over
50%. Mallach, 6T 62-5. . e ' :

3 This is a conservative approach to take since it does not account
for the present pattern of exclusion. The Court must appreciate that the
present growth rate is, itself, a reflection of that pattern. In other
words, the rate might be much higher absent exclusionary zoning. Exhibit
P-19 at JA-172a. '
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regional percentage of low and moderate income persons (or 42.5%).

Since 1970, Mt. Laurel has been experiencing an annual growth rate of

approximately 200 units.2 Thiskrate is expected to continue (or accelerate).

If least cost development occurred at the régional percentage, approximately

85 least cost units would be constructed annually (42.5% of 200). Thusé,of
the projected 6,000 units between 1970 and the yaér‘ZOOO, 2,550 wbpld bé 
least cost (85 per Year for 307years).4 The addition of the 1970 deficit of
453 units (see fn. 1) resuits in a growth rate:projection of 3,003 least cost
units'inFMt. Laurel by the year 2000._ Mt. Laurel has now provided, at bést,
for 131 units of least cosf housing.‘ This isv2% Qf its own projectidﬁrof;
6,000 added units and only 4% of the necessary 3,003 least cost units under

the regional percentage test.s

n }
Py

This approach must also account for a ptior history of exclusion in Mt.
Laurel. 1In 1970 Mt. Laurel had 2,669 households of which only 681 or 25.5%

-were low and moderate income. If the low and moderate income population had

not been precluded from sharing in Mt. Laurel's growth in proportion to its
share of the regional population, presumably 1,134 of the units (42.5% of 2 669)
would be of low and moderate income. Thus, as of 1970, Mt. Laurel had experi-
enced a deficit of 453 least cost units.  This deficit would not be made up even
if lower income persons fully participated in the future growth of Mt. Laurel; i.e.,

if 42.5% of the future growth resulted in least cost development. Therefore,’

the deficit of 453 units must be added to the progected gronth rate figure for,

‘%east cost development.

Exhibit D-50 at JA-680a. In the six years between 1970 and 1977 MHt.
Laurel added 1,143 units. :
3 Exhibit D-52 at JA-682a indicates that Mt. Laurel's planner projects the
rate to continue through the year 2000. Thus, between 1970 and 2000, Mt.
Laurel anticipates at least 6,000 units. Anticipated PUD development alone
will probably exceed that number. Exhibit D-42 at.JA- 673a indicates that of
the total 10,569 PUD units, 8,797 were still to be constructed as of 1977.
Larchmont alone will involve 6 054 units of which 5 367 were st111 undeveloped
zs of 1977.  Exhibit D-40 at JA 667a. o
This is a minimal figure also because it does not 1nc1ude any overzoning
as required in Madison, supra, 72 N.J. at 519.

Even if Mt. Laurel had zoned (overzoned) for 515 units pursuant to its
own fair share estimate, that number is unreasonable. An additional 515 units
would barely make up for the 1970 deficit (see footnote 1 above). 515 units
is only 8.6% of Mt. Laurel's total growth (6,000 units) and only 17% of the
necessary least cost development of 3,003 units under the regional percentage
test.
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3. Relevant Fair ShéférPlaus: Another test for evaluating the

reasonablencss of a municipality's provision for least cost units is to

measure it against fair share plans relevant to that particular municipality.

rd

As previously indicated, plaintiffs believe that Mt. Laurel has so blatantly

failgd to prbvide for a reasonable number of least posﬁ units thag a fair
share analysis is almost supexfluous ﬁo this Court's fin&ingé. This Court
may simply find a complete lack of compliénce and remahd to a master to
carry out implementation bf its order unaer guidelines set forth in its
opinion. Ceftainly the analysis, given above, 6f the township's expected
growth r;te should be adequate to estébli;h a ﬁinimal fair share numbef
based on actual gro&th projectiéns. Thié ﬁuﬁﬂer would be aéproximatély
3,000 units to the year 2000. ' |

However, to assist the Court, plalntlffs have presented in an appendix

to the brlef a detailed analysis of the uncontroverted testlmony regarding ‘

fair share plans relevant to Mt. Laurel. The following is a brief evaluatlon’

of the plans' reasonableness.
The reasonableness of a fair share plan may be measured against the
two standards set forth above: comparability between the plan and the

v ' 2 o ' . o o ’
annual growth rate” and between the plan and the regional proportion of

! This figure is easily derived by adding projected least cost units

(based on a percentaoe of current gro'th'rates)‘plus‘the 1970 least cost
deficit: : : ’

Projected : 2,550 (42.5% of 6,000 units)
1970 Deficit: 453 (see footnote 1, p.78)
Total : 3,003 least cost units

Interestingly, this number, although conservative (see footnote 2 and foot-

note 3 of p. 77 and footnote 1 of p. 78) is midpoint between the 2,278 units

projected for Mt. Laurel under the adjusted 1970 D.C.A. plan and the 3,672

units in the plan prepared by plaintiff's expert Mallach. See infra.

2 200 units per year or 6,000 units between 1970 and the year 2000.

Glds,, 21T 88-14 to 16, 21T 83-25, 25T 49-1 to 4, 25T 48-10 to 25.
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low and moderate iﬁcome househélds.1 Four planskwére presented b¢10w1 They_
were prepared by:k élaintiffs’ expert'Mallacﬂ;z the’New Jersey ﬁeparﬁment of
Community Affairs,? the Burlingtoh Cdunty P1anning Board4 and defendant{s
planner Glass.5 ‘TheSe plans,kwhen adjusted fdt—purposes of comparability,6
resulted in theyfollowing.allocations for’Mt}kLaurel for least cost hoﬁsing
produciion\through the year 2000:

Mallach : = 3,672 units

D.C.A. 2,278 units

Burl. Co.: 997 units
Mt.Laurel: 515 units

1 42.5%. Brooks, 8T 14-8; Mallach, 6T 61-23.

Exhibit P-11 at JA-132. See detailed analysis on pp. 12a to lda Qf the

~attached appendix.

3 ‘Exhibit P-4 at JA—39a. The D.C.A. plan was the:1976 Draft. Subsequent

to the trial, but before the decision below, the final 1978 D.C.A. plan was

published and released by the Governor. The plan was submitted to the trial
court in May, 1978. JA-57a. It involved some modifications and resulted in
a 6.6% increase in Mt. Laurel's allocation. JA-59a.  See detailed analysis

on pp. 8a to 12a of the attached appendix. B

4 Exhibit P-6 at JA-106a. See detailed analysis on pp. l4a to 19a of the
attached appendix. ‘ ‘ SR :

3 Exhibit P-2 at‘JA-32a and Exhibit P-10 at JA—13OS. See detailed

‘analysis on pp. 19a to 30a of the attached appendix.

6

_ It was necessary to adjust the D.C.A. plan for-purposes of comparing it
to all of the others. Both plaintiffs' and defeéendant's experts agreed that
the plan should be targeted to the year 2000. Their plans and that of the
Burlington County Planning Board used the year 2000 date. D.C.A. had used
the year 1990. Likewise, all plans but D.C.A.'s used $10,000 as the income
limit for persons of low and moderate income. D.C.A. used $8,567.

“This is the adjusted D.C.A. figure. The 1976 draft called for 1,356
units which, when adjusted, resulted in 2,137 units. The 1978 draft called
for 1,445 units or an increase of 6.6%. The resulting adjusted number is
2,278 (or 6.6% increase over 2,137). ’
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Of the plans, only that of D.C.A. and Mallach even approach the stan-

‘dards of reasonableness. In fact, the effect of the other . two plans is to

decréase Mt. Laurel's own low and modefatekincome household percentage. -
Exhibit P-20 at JA-173a illustrates this fact; In 1970, Ht..Laurel's’low
and moderate income pbpulation cdmprised 25;5% of its total popula?ion.
The éffect\of each fair share plaﬁ would result in a year 2000 low and

moderate income population of:

Mallach =+« 42.0%
D.C.A. : 28.8%
Burl. €Co.: . 18.19%

Mt.Laurel: 13.2%

Thus, only the Mallach plan brings Mt. Laurel's population of low and

" moderate income households to the 42.5 regional percent. The adjusted
D.C.A. plan approximates it by the year 2000 at 28.8%. On the other hand,

both the Burlington County and Mt. Laurel plans would essentially exacerbate

the exclusionary nature of the township by decreasing itsvpefcentage of low

- and moderate income households by 7.4% (25.5 to 18.1) and 12.3% (25.5 to

13.2) respectively.

The total unreliability of Mt. Laurel's calculations is rgvealed Ey
its planner's cavalier attitude toward the'whole'process. At one point,
quite as an’aside, he accepted that his own 515 number could be doubled:

-

Even ifkyou want ‘to go to. 997 uniﬁg;
I have no quilms with that particular
nuisber, 997. :

Then he biithely accepted the D.C.A. formulation, virtually guadrupling
his own calculations:
(I)t was always my opiﬁion that eventually we

would end up with a statewide or county-wide
set of allocations that would be more equitable

o

Glass, 25T 29-19 to 20.
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to each township, in that, at that time, the
township should defer in essence, of §etting
some coordination to a higher agency.

In any event, the absurdity of the 515’number is virtually self-evident:

1) even if it were reasonable, Mt. Laurel has zoned for at
most 131 units or 25% of its own total assessment;

2) 515 units is only 8. 6% of the 6,000 units progected to be
built during this period in Mt. Laurel

3) it is only one~51xth of the 3,003 1east cost units required
under the regional percentage (42.5) test;

4) 515 units is only 2.8% of the 18,197 units progected to be
, built in ex1st1ng exclusionary zones; and

- 5) 515 unlts is only 2.39% of. the 22 ,260 units expected in Mt
~Luarel at full development

This plan is clearly ludicrous, the 997 units provided for in the Burlington
County plan only sllghtly less so.
The adjusted D.C.A. and Mallach plans, on the other hand are fac1a11y

reasonable. D.C.A. would bring Mt. Laurel substantially in line with the

regional percentage by the year 2000. Mallach's plan, if implemented would

have accomplished the proportionality by that date. These plans not only

.closely approximate the regional percentage, they also conform most closely

to Mt. Laurel's own growth rate of 200 units per vear. ‘As previously

indicated an application of the regional percentage to the annual growth
N ) /;,' N : 2

rate results in-a number for Mt. Laurel of 3,003 units by the year 2000.

Furthermore, they most closely approximate the 3,465 lower-income workers

1 Glass, 26T 58-22 to 25.

2 42.5% of 6,000 units is 2,550. The 3,003 is derived by adding 453
units to make up for the 1970 deficit. In 1970 only 681 units of 2,669
units in Mt. Laurel were low and moderate (or 25.5%). Applying the 42.5% to
1970 households results in a number of 1,134 or a deficit of 453 (1,134-681).
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conservatively projected for Mt. Laurel by the year 2000.°

Year 2000
Lower Income Employees : 3,465
Least Cost as % of Annual Growth: 3,003
Adjusted D.C.A. Goal ‘ 2,278
Mallach Goal ‘ 1 3,672 .

Clearly, a detailed analeis is not ﬁecessary to establish the reason-
ableness of these plans and thefuﬂreaSonableness af those prepared by the
defendant's planner and the county.zb Plaintiffs' argue that the Mallach

plan is the most reasonable and that the D.C.A. plan, as adjﬁsted, is

‘satisfactéry. It is certainly the only reasonable regionally approved plan.

F. Conclusion: The conclusion is inescapable that Mt. Laurel has failed
to comply with the Supreme Court mandate even if Ordinance 1976—5 were an

impecable example of '"least cost" zoning. The fact that it is not, only

‘exacerbates the defendant's recalcitrance. The fact that it is a sham

further reveals Mt. Laurel's intent to disregard the Supreme Court's

decision absent specific judicial intervention.

st

1 40% of the D.V.R.P.C. 2000 projection of 8,663 employees. Exhibit .

P-6 at JA-127a. See fn. 8 on p. 73 supra.
2 Plaintiffs have prepared, however, a detailed analysis and comparison
of each of the plans pursuant to the Court's critique of fair share plans _
provided in Madison, supra, 72 N.J. at 543-544. See appendix to this brief
at la.
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; MT. LAUREL HAS CONTINUED TO NEGLECT THE
~ CONDITIONS OF ITS LOWER INCOME NEIGHBORHOODS
WHICH HAVE FURTHER DETERIORATED SINCE THE FIRST TRIAL

In 1972 Judge Martino, in the initial trial court decision in this
mattéf, specifically addressed the plight of Mt. Laurel's lower income

residents. It should not be forgotten that it was their experience which

first moved the court to rule in plaintiffs' favor. Judge Martino's opinion

begins with a detailed recitation of those conditions, Mt. Laurel I, supra,
119 N.J.Super. at 166-167, and ends with a finding that:

The patterns and practices clearly indicated
that defendant municipality . . . has used
federal, state, county and local finances and
resources solely for the betterment of middle
‘and upper-income persons. Mt. Laurel I, supra,
119 N.J.Super. at 178.

The Supreme Court in 1975 affirmed and reiterated these findings:

All this affirmative action for the benefit of
certain segments of the population is in sharp
contrast to the lack of action, and indeed
hostility, with respect to affording any oppor-
tunity for decent housing for the township's
own. poor living in substandard accommodations,
found largely in the section known as Spring-
~.ville (R-3 zone). The 1969 Master Plan Report
© recognized it:and recommended positive action.
‘The continuous official action has been rather
a negative policy of waiting for dilapidated
premises to be vacated and then forbidding
further occpuancy. Mt. Laurel, supra, 67 N.J.
at 169. o ’

The second trialyof this matter involved, in ﬁért, a substantial
amount. of testimon§ updafing the record regarding the plight of the resident
poor éince Judge Martino's rﬁling in 1972. Despite virtually uncontroverted
testimony that their conditions had changed only for the wbrSe, the court

below essentially washed its hands of the matter.
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First, the triai judge below denied the existenée of discrimination in
municipal services.1 Second, he denied that ﬁreviOUS'coﬁrts héd found that
such discrimination did exist.2 fhird, he denied the court's power to
remedy such discrimination eveﬁ if it exiSted.3 Lastly, he calmed whateverr

concerns he might have had by taking solace in the fact after the second

— ‘ . : A
trial, that the township repaired one road in a lower income neighborhood.

‘He was able to do this despite the fact that this was the only act undertaken

by the defendant to improve the lower income neighborhoods in the township

- since the first trial. This single act must be measured against the enormous

problems in those neighborhoods and the wealth of municipal resources

devoted to the malntenance of -Mt. Laurel's middle and upper income nelgh-

_ borhoods The undlsputed facts are:

1. Since 1972 condltlons in the lower income neighbor-
hoods have worsened; : :

2. Since 1972 no municipal resources, aside from the
road repair, have been devoted to upgrade and maintain
these neighborhoods; :

3. Since 1972 municipal funds have been regularly
and continuously expended to improve and maintain the
...conditions ‘in middle and‘upper~income'neighborhoods.

The above, factually uncontroverted actions and inactions constitute a land

use practice by the township which is as discriminatory and more insidious
than its exclusionary zoning. The continued failiire of the defendant to
change these patterns and'practices despite the Supreme Court's findings is

outrageous.

5 Mt. Laurel IT, sﬁpra, 161 N.J.Super. at 352.
3 Mt. Laurel II, id. o
4 Mt. Laurel II, supra, 161 N.J.Super. at 353.

Mt. Laurel II, id.
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~ The fesult has been, is and will continue to be that lower income:‘ 
residents of Mt. Laurelywill be Condemhed by municipal neglect toAremain in
the township on borrowed time ﬁntil the lack of municipal action, subst;ndard.
bcdnditions, landloxrds and speculators fofce them to;séek'housing elsevhere:
~a ﬁrocess'whiéh began prior to the first trial couft decision and which has
continued unabated.

A. Overview of Present Conditions - The Lower Income Neighborhoods:

The Springville neighborhodd in Mt. Laurel is the dominant low and
moderate income grea,1 It is located along Hartford Road,betﬁeen’Elbo Lane
and Moﬁnt Laurel-Hainesport‘Road.2 Many of the homes‘throughout this
~section are in subétandard, deteriorating condition.3 Through this secfion
of the township, Hartford Road is a bumpy, narrow road.é According to the
t;ial'court’s post-trial inspectibn,‘it has been recently péved.s It is a
heavy, arterial road and carries‘significant pedéstrian traffic with no.
shoulder or sidewalk.6 The six residential side streets which intersect
"Hartford Road arekdirt streets, totally unpaved.7 ‘No sidewalks exist or

B . 8 ' S .
are planned for any street in the area. = No drainage facilities (except

1 Glass, 25T 79-20 to 21; Blackwell, 19T 106-19; Rabin, 14T 55-19_td 22.

2 Rabin, 14T 55-23 to 25. Additional residential streets, Cedar, Locust,
Washington, Grove and two which are still unnamed, intersect perpendicularly
with Hartford Road. See Exhibit P-45 at JA-331a.

Glass, 22T 79-20.

Exhibit P-45 at JA-33la.

Mt. Laurel II, supra, 161 N.J.Super. at 353.

Talbot, 26T 131-16 to 20. '

Rabin, 14T 60-11; Grooms, 12AT 47-11.

Rabin, 14T 62-21 to 24; Grooms, 12AT 49-16; Paynter 15T 43-24, 15T
44-4 to 9.

O~ O DNW
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for a ditch on Hartford Road), public‘watér or sewer facilities exist or
are plannéd.lk‘No street lights ha&e been provided aside from a few exist-
ing lights on Hartford Road‘whichiare old with minimal illumination.

A run—down‘feéreational area serves‘thisrneigﬁbofhoqﬂ. It is inadeduate;

not safely accessible and not comparable to those built and maintained by

the defendant elsewhere in the township.3 Additionally, the township has

permitted non-conforming commercial/indﬁstrial uses to intrude into this
residential neighborhood.4

The Texas Avenue neighborhood (between Churéh Stregt‘and Elbow Lane)
is a muqh smaller, low and moderate income area in the township;5 Texas

Avenue is an extremely narrow road which curves sharply and dangerously.

‘The 1969 Master Plan recommended its realignment.7 The street is in extreme

disrepair although potholes were carelessly filled on the eve of the lower
court's site inspection.8 No curbs, shoulders, sidewalks or street lights
arékpresent'despite the dangerous curve, narrow streets and residential

character of the area.9 Elbo Lane in this neighborhood is also narrow,

. L . 0 )
bumpy, without curbs, sidewalks or street 11ghts.1 - Water and sewer does

Lawreace, 15T 60-4 to 12.
Rabin, 14T 69-1, 14T 65-19 to 22.

-

The dilapidated "tot lot" is located near”iﬁ; heavily travelled Hartford

~Road. It is not fenced and no benches exist for attending adults. Exhibit

P-46 at JA-332a.

g Lawrence, 15T 51-21 to 25; Rabin, 14T 88-16 to 19.

6 - 'Rabin, 14T 56-1.

7 Rabin, 15T 69-25.

8 Talbot, 28T 57-21 to 24.

9 Rabin, 14T 59-24, 14T 60-1 to 3; Lawrence, 15T 64-7 to 16.

10 Lawrence, 15T 64-17 to 24, 15T 65-3 to 8; Talbot, 28T 54-11, 28T 55-24.

Lawrence, 15T 63-5 to 10; Rabin, 14T 183-2.
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not serve this area despite adjacent new developments and a force main

which runs in front of the neighborhood.ly Commercial éhd industrial uses
have also been permitted té intfude in this aréa and a variance has been
granted for still another non-confqgming‘ﬁse.z No recreation area serves

I

this n’eighborhood.3

Conditibns elseﬁhere in Mt. Laurel are in sharp contfast. Thé defendant
has engaged in a significant street improvement program repairing most
~areas of the township, while leaviné unpaved streefé in Springville. New
street lights, curbs, drainagé-facilities have been built thfoughout the
‘township. New recreation facilities have been maintained by the defendant
in all the other residentially developed areaskih(thevtowﬁship.s In

addition to all of these improvements undertaken by the township, municipal

resources‘have been expended to build a new municipal building, library
and public works buildings, and applications have been madekfor ététe
and federal assistance for réad repairs énd open space breserves.

Since the preparation éf the township's first Master Plan in 1959,
the defendant has been advised by its planners of the.conditioné of the»
poor living.in Mt.nLaurel'and the need for assistance77 The 1969 Master

Plan also indicated the need for state and federal assistance and

; Rabin, 14T 34-10 to 16, 14T 34-17 to 21. c

3 Lawrence; 15T 61-12 to 25. ; ) »

Lawrence, 15T 72-18 to 20; Rabin, 14T 80-2 to 1l4. Talbot, 28T 40-2
to 14; 28T 45-2; Rabin, 14T 60-4 to 14; Exhibit P-45 at JA-33la.
g Talbot, 26T 135-11 to 15; Rabin, 14T 65-16 to 19.
6 Rabin, 14T 80-20 to 23; Exhibit P-46 at JA-332a.
7 Exhibit P-51 at JA-340a.

Rabin, 14T 40-15 to 23.
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in al’ the other residentially developed areas in the township.5 “In

e ey e
muer e

not serve this area despite adjacent new developmehts and a force main
which runs in front of the neighborhood.lr Commerciél and industrial uses‘
have also been permitted to intrude in this area and a variance has been
granted for still another non-conforning ﬁsé.z No fecreation area serves
this neighborhood.3 o
Condipions elsewhere in Mt. Laurel are in sharp contrast. The defendant
has engaged in a significant street improvement program repairing most
areas of the township, while leaving unpaved streets in Springville. New’

street lights, curbs, drainage facilities have been built throughout the

.4 o
township. New recreation facilities have been maintained by the defendant

addition to all. of thése improvements undertaken by the township, municipal
resources‘have been expended to build a néw municipal_building,'library
and public works buildings, and applications have been made for‘étate
and federal assistance for road repairs and open space preserves.

Since the preparation of the townsﬁip's'first Master Plan in 1959,
the defendant ﬁaskbeen advised Ey,its planners of the_conditions»bf the
poor living in Mt. Laurel aﬁdkthe need for éséistaﬁce.7 The 1969 Haster

Plan also indicated the need for state and federal assistance and

;  Rabin, 14T 34-10 to 16, 14T 34-17 to 21.

3 Lawrence, 15T 61-12 to 25. 7

Lawrence, 15T 72-18 to 20; Rabin, 14T 80-2 to 14. Talbot, 28T 40-2
to 14; 28T 45-2; Rabin, 14T 60-4 to 14; Exhibit P 45 at JA- 3313.' ‘
4 Talbot, 26T 135 -11 to 15; Rabln 14T 65-16 to 19.
Rabin, 14T 80-20 to 23; Exhibit P-46 at JA-332a.
Exhibit P-51 at JA-3403.
Rabin, 14T 40-15 to 23.

~N N
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recommended affirmative municipal action to upgrade those areas.1 Yet, the
defehdant has for at least two decades rejecﬁed its most needy citizens and
admittedly done nothuv7 to upgrade the low income areas of the township.
The defendant has arrogantly refused to’seek funds to help them, although
at no local cost, while qpplying‘forvnumerous other grants to assist the
new, upper-income majority in the township.z‘ Despite the specific policies
and statements set forth in the township'é 1959 and 1969 Master Plans? the

new municipal planning consultant has chosen to ignore this needy group.

- The township's engineer admitted that he has never even read the Master

Plans' descriptions'of the needs and recommendationsvfor upgrading the
Springville area although.it is his responéibility to make recommendations
for these kindé of improvements in the township.

This pattefn, bractice and history of municiP31 negléct and dis-
crimination is a public outrage and disgrace. The defendant has turned
against ;its richest legacy: the residénts whése very‘ancestors helped

found the township itself.5 Historical cemeteries, churches and build-

ings stand as a ttibute to Mt. Laurel's first generation of citizens

; Mt. Laurel, supra, 67 N.J. at 169. : e
Glass, 22T 198-4 to 6; “Exhibit P-51 at JA- 340a.

3 His unbelievably insensitive opinion is that the needs of these resi-

dents can be satisfactorily addressed by the township building inspector's
code enforcement activities. Glass, 25T 80-4 to 9.

A

< Talbot, 28T 49-16, 28T 53-15 to 21.

Lawrence, 15T 68-1 to 13, 15T 71-19 to 24.

-89-



while their grandchildren and great-grandchildren are ultimately forced to

leave. The resident plaintiffs, perhaps the most aggrieved, have come to

~this Court to put an end to these discriminatory practices once and for

all. The court below, finding Hartford Road finally paved after six years
of litigation, refused to require more. The reSponsibility now rests with

this Court. It is the resident's last résoft.z

B. Growth Outside of Lower Inéome Neighborhoods:

Considerable growth has occurred in Mt. Laurel in residential,.industrial
an@hqffice‘developmeﬁt since 1970.3 However;_the;two 1ower.income_residentia1
areas yemain essentially unchanged. Since 1§70, 1206 édditional’dwelling
units (500 apartmentg) have been built in the township.4 Industrial floor
space haé been increased by 1,300,000 séuafe feet, and 700,000 square feet
of office space have beén added.5 Additional recreational facilities in

the township and improved roads have been provided by the municipal

1
Plaintiff Ethel Lawrence resides in Mt. Laurel where she was born and

four other generations of her family have lived. 15T 57-7 to 13. Her
great, great, great-grandfather settled in what was to become Mt. Laurel
upon coming up through the underground railroad.: Her children continue to

reside in Mt. Laurel although two are living in substandard dwellings. 15T
58-5. , ; ;

2 Lawrence, 15T 70 through 15T 73.

3 Rabin, 14T 45-14 to 16. Yale Rabin, an associate professor of urban
and environmental planning at the University of Virginia, is an expert in
the field of planning, evaluation of municipal services and use of develop-
ment controls as they impact on persons of low and moderate income. 14T
26~5 to 11. His extensive credentials, include consultant work in this '
specialized field for such groups as HUD, United States Commission on

Civil Rights, N.A.A.C.P. Legal Defense Fund, and City of lMinneapolis
Department of Civil Rights. 14T 20 through 14T 26.

4

5 Rabin, 14T 45-15 to 18.

Rabin, 14T 45-18 to 2.
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governing body. However, aside from a reduction in their size, no

changes have occured in the 10Q inéome areas of Mt. Laurel since the
initial trial in~1972.3 The condition of housing in these areas has’
not been improved;4 additional_dwelling'units for persons of low incomes
have not been built;5 and additional public facilit;es have not be?h

built nor existing facilities improved or maintained.

C. Street Conditions:

It is a principle of planning that street construction and improve-.

. 7 ‘
‘ments should be similar for roads with similar volume and usage. Mt.

Laurel has made one important exception to this poliéy. Middle or upper
class neighborhoods, no matter how small, get excellent municipal service
for street paving, repairs and lighting; the roads in the poverty areas,

Springville and Texas, which are more densely populated and more frequently

1 Rabin, 14T 45-22 to 25.

2

3 Rabin, 14T 46-2 to 5.

Despite active community organizations advocating the improvement of
housing conditions and the expansion of housing opportunities, the town

council has refused to do anything. Lawrence, 15T 65-23 to 25, 15T 66~ 1
to 17. , :

> Springville Action Group proposed a low income housing development

which was rejected by the town council. Lawrence, 15T 76-6 to 22.

6

7 Rabin, 14T 46-2 to 10.

Rabin, 14T 47-4 to 19.
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travelled receive virtually no improvements or servicing.

1) Street Paving: Exhibit P-452 is a graphic compilation by all the
partiés' witnesses regarding the Street Conditions  and Street’Improvements
in Mt. Laurel from 1970 to 1976.3"This ﬁap graphically illustrates that
the defendant has constructed, paved, and re-paved streets throughout the

township, but has not'improved the streets in the low income areas of

v Springville and Texas.4

. 1 . ] v . )
Rabin, 14T 49-3 to 16, 14T 57-22 to 25, 14T 58-1, 14T 68-1 to 12.

2 JA-331a.

3

This exhibit which details the nature and extent of the defendant's
street expenditures was prepared from expert Rabin's testimony as teo his
personal inspection of every local street in the township, from the townshlp
building inspector's testimony, from a map prepared by the township's
Superintendent of Public Works, and from information contained in the Mt.
Laurel Capital Account Budget (Exhibit P-58 at JA-415a). Rabin, 14T 49-3

to 19, 14T 50-1 to 4; Blackwell, 19T 56 through 19T 89; Johmson deposition,
19T 10 -4 to 17, 19T 16 6 to 25, 19T 74, 19T 75-1 to 7.

4 Rabin, 14T 59 22. Hartford Road is designated by county and municipal
plans as a main arterial street. Talbot, 28T 46-20; Grooms, 12AT48-12;
Rabin, 14T 60-15 to 18. No sidewalks or road shoulders ex1st for pedpstrlan
traff;c requiring the plaintiffs' children to walk in the street to the
school bus stop and recreational area. Rabin, 14T 62-21 to 24; Grooms, 12AT
48-16; Paynter, 15T 42-24, 15T 44-4 to 9. Although the Springville section
is the most densely developed area of Hartford Road, it had been left unimproved.
Rabin, 14T 61-3 to 13. Although the township's engineer and expert Lynch
testified that sidewalks are necessary in higher density neighborhoods for
safe pedestrian traffic to recreation sites, schools and other points of
interest; no sidewalks have been provided along heavily travelled Hartford
Road in the demsely concentrated Springville area. Talbot, 26T 185-12 to
14.  Lynch, 18T 62-9 to 15, 18T 63-8 to 15. It was only at the time of
trial-that the defendant decided to improve the section of Hartford Road

in Springville. Talbot, 26T 131-16 to 20. The township's engineer testified
that on June 20, 1977, the township passed an ordinance to fund the comple-
tion of the Hartford Road improvements. Talbot, 26T 131-22 to 23.
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Similarly, the defendant did noﬁ attempt to impfo?e the hazardous
street conditions of Texas Avenue, a main thoroughfare through the other
low incomg neighborhood in‘the township, ugtil trial. Although Texas
Aveﬁue was characterized by tﬁe township engineer as a Collector étreet, it
reﬁained a roughly péved étreet with deep and hazardous potholes until the
day preceding the trial court's tour of Mt. Laurel.1 At'that,time, the
potholes were crudely filled by the defendant leaving a roughly paved
street with bumps over the entire stretch of road.2 Although the 1969
Master Plah fecommended the realignmentbof thé dangerous blind curve on
Te#as Avenue,'nqthing has been done.3 Althéugh the towﬁship engineer
testified that he was familiar with Te#as Avenue and that‘he knew that
children must use the street to Qalk to scho@l, no sidewalks or rqad

shoulders have been provided.4

2) Street Lighting: Every residentially developed area in the

township except for those in Springville and on Texas Avenue have been
fﬁrnished with new street lights.5 Since 1970, 881 mercury vapor

fixtures have been installed by the township on local and county roads

; Talbot, 28T 55-21. ‘ :

3 Rabin, 14T 59-24, 14T 60-1 to 3; Lawrence, 15T 64-7 to 16.
Talbot, 28T 57-21 to 24. )

4

Talbot, 28T 54-5 to 24; Lawrence, 15T 65~13 to 14. - In the middle
class areas of Masonville, Fellowship and Rancocas; almost every smaller
local street was paved and repaved during this period. Even dead-end
streets in the middle class areas with only a few homes (Orchard Way,
Wedell Avenue, Walput Avenue) were repaved. Rabin, 14T 58, 14T 59.

T14 58-1 to 3; Tl4 58-1 to 59-5. Springville streets with a higher
density remain unpaved and unimproved; in some cases, they've been left
as dirt roads. Rabin, Tl4 60-5 to 14.

> Alvarez, 24T 117-5 to 9; Rabin, 14T 65-16 to 19.
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replacing 335 of the olderlfixtm‘fes.1 The township engineer stated that
these lights were installed pursuant to the township's policy to install
lights along those roads where there is substantial coﬁcerﬁ over traffic
safety, traffic volume, sight distance, _etc.2 Although the areas of
Springville and Texas are denseiy developed, they réhain without street
lights or.afe poorly lit'ﬁy the old fixtures makihg it dangerous to travel
along these roads ét night.3 Perhap§ the most telling and stfiking example
of the defendant's neglect of these lower income areas is thé fact that as
one travels down Hartford Road before and beyond the Springville éreé, new
lighﬁing fixtures have been'instélled.4

D. Recreational Facilities:

1) Standard for the Provision of Recreational Facilities: Mt.

Laurel's 1969vMaster Plan sets forth standérds for providing recreational
and open space ateas.s The pian'states that children's plajlots should
service an area of four blocks or less and that the service radius for
neighborhood playgrounds should Be no more than one-half mile.6 The plan

also recommends that "tot lots' be located in areas sheltered from busy

streets and that sidewalk or walkway access to these areas be designed for

small children.7 Mt. Laurel abides By these standards in all areas other

than in Springville and Texas.8

Blackwell, 19T 103-11, 19T 104-7; Rabin, 14T 65-11 to 16.

Talbot, 26T 135-11 to 15. :

Paynter, 15T 44-14 to 20; Lawrence, 15T 63-19 to 25, 15T 65-17 to 18;
rooms, 12AT 77-4. . i : .

Rabin, 14T 66-23. Mt. Laurel 1I, supra, 161 N.J.Super. at 353.

Rabin, 14T 76-1 to 1l4.

Rabin, 14T 76-21 to 22.

Rabin, 14T 76-22 to 25.

Rabin, 14T 78-6 to 25.

O N AN LD W
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2) Recreational Facilities in Mt. Laurel: Exhibit P-46 and accompany- '

- ing deséription, Exhibit P-46A (JA-332 and 333a), indicate.the recreational
facilities maintained by the township.l The neafest "tot lot" for the
children living ;n;the Springville area is 1% miles away, acceésiblé only

"~ through a vehicular right éfbway, unfenced aﬁd open’to the adjacent street.?
The play area is run dovn with inadequate and evéq dangerous equipheht.
There is aﬁ'immense diséarity between monies spent by the t&wnship in

maintenance and development of recreation areas in niddle and upper-income

~areas with that spent in Springville. The Texas neighborhood has no recrea-

tional area.

E. Zoning:

The zouning ordinance of Mt. Laurel genérélly affirms aﬁd stabilizes
the qature of existing‘development in the township with the exceptions of
thé development in the low income areaé of Springville and Texas.4 In these
areas, where there is thé largest‘concentration ofylow income fémilies,‘the
township has deStébilized the pattern of residemtial developmentkby render-
ing the existing‘residential uses non-conforming and permitting the intro-

duction of disruptive uses.

1
X

This exhibit is a compilation of Rabin's testimony as to his personal
observations of the facilities, the township building inspector's testimony
of his personal knowledge of the facilities and data supplied by the township's
Superintendent of Public Works. Rabin, 14T 70-20 to 22; Blackwell, 18T 163,
19T 16 through 19T 20, 19T 37-21 to 23.
2 Rabin, 14T 79-1 to 14 |
4 Paynter, 15T 45-1 to 16; Lawrence, 15T 72-18 to 20.

Rabin, 14T 87-24, 14T 88-1 to 9.
> Lawrence, 15T 61-11 to 25, 15T 62-1 to 5. The existing residential
areas of Springville have been rendered non-conforming by the defendant's
designation of the area as "R-3", that is an area requiring a minimun lot
size of 20,000 square feet. Rabin, 14T 88-15 to 17. 1In Springville, a
substantial number of properties are smaller than that and have thereby
been rendered a mon-conforming use. Rabin, 14T 154-12 to 19, 14T 88-17 to 19. -

(footnote continued on next page) '
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F. Code Enforcement:

.A program of municipal code enforcement when accompanied‘by adequate
relocation assistance may upgrade the housing supply in a municipality by
requiring improvementsvto substandard housing.and the eliminatioq of qnfit
housing.1 On the other hand, code enforcement Qith;ut reloéation aséistance'
has the effgct of reducing the supply of housiﬁg opportunities‘afférdable‘
to persons of lower incomes aﬁd actuallykforcing them out of the cqmmunity.z
The defendant's code enforcement program is inédequaf.e by failing to reguiarlyf :
linspect substahdard housing in the township and to relocate within the town- |
ship the residents affected thereby.3 The inevitable consequence of this

kind of program is to force displaced persons out of the tbwnship.4 This

could be avoided by providing, at no cost to the municipality, relocation

assistance through New Jersey's Department of Community Affairs or rehabili-

tation money through the federal Community Developmenﬁ’program.

I
; Rabin, 14T 33-16 to 23.
Rabin, 14T 33-23 to 25; Mt. Laurel, supra, 67 N.J. at 169.
3
Grooms, 12AT 50-11 to 18; Paynter, 15T 39~20 to 24, 15T 47-3, 15T 51-21
o 24, : _ = : i
§ Rabin, 14T 98-11 to 13.

Rabin, 14T-101-22 to 25, 14T 101-2 to 5.

I~
(footnote ~ continued from previous page)

5

This lack of correspondence between the pattern of development in the
Springville section and the zoning for the area hdas a destabilizing influence.
Rabin, 14T 32-23 to 25. Renewal and rehabilitation of existing homes are
deterred since loans to renovate or repair a non-conforming use are more
difficult to obtain. Rabin, 14T 88-23 to 25, 14T 89-1 to 2. New development
is made more difficult since a number of existing sites must be assembled to
meet the larger lot size of the R-3 zone. Rabin, 14T 89-2 to 5. :

The defendant has granted only four industrial variances in residential
areas. All of these are located in the Springville or Texas areas. Rabin,
147 89-10 to 23. These include a tool and dye factory on Texas Avenue, a
machine shop at the southern end of Hartford Road, and a storm window
company on the east side of Hartford Road. These uses, as testified to
by Rabin and resident-plaintiff Ethel Lawrence, have adversely impacted
and disrupted this residential area by introducing pollution, noise, and
additional traffic. Rabin, 14T 90-2 to 6. Lawrence, 15T 61-11 to 25.
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1) Ihsgections: By Ordinance 1972~13; Ht; Laurel’adopted the New
Jersey Housing Code and authorized its building inspector to make insﬁéctions
of the dwelling uni?s in’the township to safeguard "the health and safety
of the occupants of dwellings and of the general public." The towﬁship's
building inspector testified that the township's program of code enforcemén£
consists of his exterior surveys of housing conditions as he performs his
other municipal duties andAinvestigatidns of specific complaints.l He
forwards any complaint to the Burlington County Department of Heaith which
actually inspects the unit under a contract with the township}2 If the f
unit is in violation of ghe housing code, the ownéf is ordered by the |
’township to repair the unit witﬁin 30 days or to vacate and demolish it.3
Although the inspeétor characterized this program as adequate, he
admitted that his extefior‘suxveys did n§t~reveal all of the units in
substandard condition inkMt. Laurel.4 He readilyvadhitted that he has
no knowledge of the housing in thé township which is in faét uniﬁh;bit;
able due to interior §r overcrowded conditions absent a specific complaint

or request for a building inspection.s However, even from this limited

; Blackwell, 19T 129-21 to 25, 18T 147-11 to 15, 18T 156-7.
Blackwell, 18T 144-15 to 17, 19T 107-9 to 22, 19T 114-7 to 17.

3

Blackwell, 18T 147-18 to 25. Janelle Sanders' experience is particularly
enlightening as to how the defendant executes this program. On April 6, 1977,

a man representing himself as an employee of the Mt. Laurel Health Bepartmant
simply told Sanders that the house was condemned, posted it and told her that
. she had 14 days to vacate it. Sanders, 15T 15-21 to 25, 15T 16-1 to 12, 15T
~18-22 to 25; Blackwell, 18T 158-4, 19T 108-12, 19T 110, 19T 11, 19T 115-24.

4

5 Blackwell, 19T 155-9.

Blackwell, 19T 124-8 to 11, 19T 128-13.
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procedure, over 100 units in the township were found to be in a deteriorating

condition during the past year and in need of rehabilitation under the New

Jersey Housing Code.l

2)  Relocation Assistance: Upon the defendantfs determination that a
" dwelling unit is in violation of the New Jersey Housing Code, the Fownship
~orders that the #nit be:repairéd or vacated and deﬁxolished.2 The building'
inspector testified that bétter than one~hélf of the units occupied at the
time of citations are emptied by the time the tbwnship actually grants the
permits for their demolition.3 Although persons have been and continugrto

be so displaced from their homes as a result of the defendant's pfograﬁ of

code enforcement, the township does not provide these residents with any

relocation assistance. Since 1972, three of these individuals’haﬁe received
relocation assistance through the Burlington County Weifare Boardkwhich has
contracted with the New Jersey Department of Community Affairs to provide
relocation assistance to residents of the County outside of Burlington

City.4 The building inspector testified that Mt. Laurel has not made

1 Blackwell, 19T 120-18 to 25, 19T 121-1 to 10.

2 Blackwell, 19T 132-4, 19T 139-10 to 12, Example Letters at 19T 141-6

to 15, 19T 145, 19T 148, 19T 151.
'3

Blackwell, 19T 134-20 to 25, 19T 135-9, 19T 158-7. The building
inspector failed to supply a list of persons who vacated their house sub-
sequent to Blackwell's citation of the unit although he stated at his
deposition that he would supply such a list and that he had personal
knowledge of such facts. 19T 136-5 to 14, 19T 138-7 to 13.

& Rabin, 14T 95-5.
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‘any effort to insure that its residents who are displaced by the township's

program of code enforcement are relocated in the township, relocated else-
wvhere or, in.fact, are even feferred fo the county relocation program.
Residents Catherine Grooms ankoanelle'Sanders testified that thgy'learﬁed
of their right to rgloéation assistance froﬁ Camdeﬁ Regiongl Legal Sef&ices
while plaintiff Thbmasene Paynter was forced to move ffom her condemﬁed

home without ever being informed that she could obtain relocation assis-

tance.1

The defects in Mt. Laurel's program openly violate state law and

regulatiomns:

(1) The township does not have a relocation officer nor does
it plan and provide for the relocation of persons through
the preparation and execution of a Workable Relocation
Assistance Program (WRAP). See N.J.S.A. 52:31B-5(a)(c);
N.J.S.A. 20:4-7(a). : ' '

(2) The township's plauner does not know whether the town-
ship plans or provides for relocation within the
township or even what a relocation program is.

(3) The building inspector was also unfamiliar with the

' - New Jersey Relocation Assistance Laws and regulations
and had no knowledge of and makes no inquiries as to
the relocation of persons who are a£fected by the town-
ship's code enforcement activities. See N.J.S.A. 52:31B-
5(b); 20:4-7(b); N.J.A.C. 5:11-2.3(a)(4). ,

1 Grooms, 12AT 52-13 to 16§ Paynter (formerly Thomasene Lawrence),

J5T 42-12 to 15; Sanders, 15T 16-13 to 25.

3  Blackwell, 19T 158-12, 19T 159-24. |

L  Glass, 25T 81-19, 25T 82-2. o , o
Blackwell, 19T 112-7 to 8, 19T 159-10 and 12, 19T 160-3, 19T 161-4,
19T 163-7.
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(4)

&)

)

@))

(8)

No effort is made to inform displaced persons of their
rights to relocation assistance to determine the needs
of persons who may be displaced N.J.S.A.. 52:31B-5(b)(1),

0 20:4-7(b)(1); N.J.A.C. 5:11-2.2(a)(1)(2); or to ascertain

whether tenants ultimatelylobtain‘adequate relocation. in
the township or elsewhere.  N.J.S.A. 52:31B-5(b), 20:4-7(b);
N.J.A.C. 5:11-2.2(a)(4), (10); 5:11-2.3(b)(1). :

No inventories or,referrals to availabig replacement
housing are made. N.J.A.C. 5:11-2.2(a)(2);

No transportation to available units, counselling, or
assistance in obtaining credit is provided to dis-
placed persons in need of such relocation services.
N.J.A.C. 5:11-1.6(g); 5:11-2.2(a)(6); 5:11-2.2(a)(7);
5:11-2.2(a)(8). : o :

No township policy exists of informing tenants that they
need not vacatg their residences until replacement units

_ are available; N.J.A.C. 5:11-2.2(a)(9); 5:11-2.3(a)(3);

and

No provision is made to assure that displaced persons
receivg fair and reasonable relocation assistance pay-
ments. N.J.S.A. 52:31B-4, 52:31B-5(b)(5); N.J.A.C.
5:11-2.3(a)(3). ‘ , '

In order to achieve the goals of a code enforcement progfam, rehabili-

tation of substandard units or the relocation of residents to standard

units within the township must be provided.6 The failure to provide

replacement housing results in a reduction of the housing stock within the

township affordable to persons with low incomes and forces those residents

Lo

NV N -

Blackwell, 19T 158-18 to 20, 19T 159-2 to 5, 19T 164-3 to 9.
Blackwell, 197 164-15.

Blackwell, 19T 166-20 to 21, 19T 172-6.

Blackwell, 19T 150-5-to 9.

Blackwell, 197 158-18 to 20, 19T 159-2 to 5.

Rabin, 14T 98-8 to 11, 14T 101-22 to 25.
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to move out of the township to find housi'ng.1

G. Use of Federal and State Programs:

While Mt. Laurel has récently expended money for a new municipal
building, library and publiﬁ works building and has received federal and
state money for road repairs and open space; it adamantly refuses to take
advantage of programs that would aid itsllower income residents. Mt. Laﬁrel’s
refusal to participate in the federal Community Development Block'Ggant
Program exemplifies such discriminatory action.

This program administered by Burlington Coﬁnty provi@es federal funds
to lower incbme neighborhoods in municipalities throughout the county which

choose to participate.3 These funds can be used to upgrade deteriorating

1 Lawrence, 15T 68-14 to 20, 15T 71-19 to 25; Sanders, 15T 17-6 to 12,

Paynter, 15T 39¢-20 tc¢ 24. Catheriae Grooms and her two daughters were
ultimately relocated in Lumberton, New Jersey. 12AT 53-21 to 22. Plaintiff
Thomasene Paynter and her three children moved to Burlington City for two

years after her home in Mt. Laurel ‘was condemned. 15T 39-20 to 24. She

presently resides in Mt. Laurel in a substandard dwelling. 15T 40.
However, she has not reported the uninhabitable conditions to the township

‘because of her past experience of being forced out of her home without

relocation assistance. 15T 42-2 to 11. Janelle Sanders remains in her
home cited as uninhabitable. 15T 14-9 to 12. She cannot afford to move
without relocation assistance. 15T 12 and 15T 22.

2 Previously mentioned has been Mt. Laurel's failure to utilize state
relocation programs.

3 Abeles, 11T 26-3; Bishop, 12AT 18-9. Charles Bishop is the director
of the Burlington County Community Development office which supplies for
and administer the federal funds that are granted to Burlington County
through the CDBG Program. 12AT 4-11 to 13.
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: . 1
neighborhoods or assist in facilitating "least cost" housing.  Mt. Laurel

could be eligible simply by passing an ordinance which authorizeé the

. ‘ . 2
township to cooperate with the County in its application for these funds.

this

Abeles 11T 28-24 to 25; Bishop, 12AT 10-34 to 14, 12-5 to 25. Under
program, money can be used by participating municipalities for the:

(1) acquisition of real property to build new housing; e.g., land
banking in which a municipality uses this federal money to purchase
property and to hold it umtil a local sponsor of subsidized housing
purchases it. Abeles 11T 28 2 to 5.

(2) acqulsltlon, constructlon, reconstruction or 1nsta11at10n of
public works facilities and other improvements; e.g., municipal
development of low and moderate income areas with such 1mprovements
as curbs, gutters and sidewalks. Abeles, 11T 28-4 to 9.

(3) clearance, demolition, removal and rehabllltatlon of build-

" ings and improvements; e.g., Moorestown new housing subsidized

development funded in part with these fuands. Glass, 22T 169-20
to 22; Bishop, 12AT 12-8 to 14. : : : '

(4) development of a comprehensive community development plan
and a policy-planning-management capacity.

(5) payment of reasonable administrative costs related to plan-
ning and execution of community development and housing activities,

42 U.s.c C § 5305(3)(1) (2) (4), (12) (13).

In Burlington County, these funds have been used, among other activities,

for:

2

(1) housing rehabilitation loans for households of low and
moderate income. Bishop, 12AT 10-3 to 6, 12AT 34-25, 12AT 38-15
to 16. ' o I

(2) improvements to upgrade lower income neighborhoods. Bishop,,f
12AT 38-16 to 16.

(3) 1land purchases for new housing developments for low income
persons. Bishop, 12AT 12-18 to 25. ‘

Blshop, 12AT 16-2 to 9, 12AT 14-14 to 20; Exhibit P-43 at JA-320a and

Exhibit P-44 at JA-330a.

~102-



However, Mt. Laurel is one of only 11 of 40 the municipalities in Burlington County

which has refused fo participaté.1 Thé township's planner testified ﬁhat
he was initially opposed to joining‘the program due to his fea;s of papet-
work and red tape (which he could not detail).2 Hé now views the program
as a possibility‘to be looked intd and recommends to the township that it
seriously undertake a re-examination of its decisiom ﬁot to jpin.3 Absent.
the defendant’é pérticipation, the eligible and needy residents of Mt.
Laurel cannot receive these federal funds available to the township.4
Plaintiffs submit that the only possible rea#on which Mt. Lagrél cduld have
for not participating is its desire to eliminate rathe: than improve the
low income areas of the township.

H. Conclusion:

The conclusion is irresistible that conditions in lowgr incohe neighﬁor—
hoods have continued to deterioréte as a result of an official policy of
neglect and the funﬁelling of municipal resources into middlekand upper-
income neighborhoods. Plaintiffs submit that absent judicial intervention,
the patterns and practices found by the first trial judge, affirméd_by the
Supreme Court and whichvremain ﬁnabated today,‘will continue until the last
resident of Mt. Laurel's lower income neighborhoods has departed from the
township. These residents will have left behind their historic chufch and
graveyard, a township which succeeded in its bgiicy of discrimination and

their hopes for vindication and relief from this state's highest court.

o 4

In 1977, 29 of the municipalities in Burlington County joined the :
Burlington County Community Development application. Bishop, 12AT 9-20 to 21.

§ Glass, 83T 16-25.

4 Glass, 25T 85-11 to 13.
Bishop, 12AT 18-20, 12AT 21-12 to 15.
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ARGUMENT

INTRODUCTION

Two questions are presented in this appeal: first, has the defendant

complied with the mandate of the SupremekCourt as set forth in its March,

1975 decision; and second, if the defendant has failed to comply, what is

the scope of the remedy to be afforded the plainﬁiffs.

Plaintiffs submit that the proofs on thekquestion of the defendant's

~failure to comply are overwhelming and clearly demonstrate that it has

blatantly, if not contemptuously, thwarted the Supreme Court's order. Only

a modicum of effort has been made even to create the appe;¥ance of compliance,:
presumably to avoid overt contempt. Eight years after filing suit, seven
years after Judge Martino's decision and four yearé after the Supreme

Couri'; séécific mandate, Mt. Laurel's exclﬁsiénary land use’controlsb

remain unchanged.

Furthermore, the plight of the resident poor has wb;sened. The national
and state-wide implications of the exclusionary zoning aspect of this case
have overshadowed, if not totally eclipsed, this signific#ﬁt aspect of the
case. Judge Martino Qas keenly aware of it. The Supréme Court affirmed |
his findings. Yet nothing has been done. The~neighborhoo&s of thé résident
poor are still without.adequate housing and municiﬁal services. The resident
plaintiffs still reside in dilapidated, substandard housing with no effort
by the defendant to upgrade their neighborhoods through municipal ﬁlanning,
financing or appligations fér available étate and fedefalyérograms. All of
this is in stark contrast to the rapid growth of non-residential ratables
and upper-income areas and to the municipal services and resources.rendered

to upper income neighborhoods in the township.
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The only result of the defendant's alleged effort to comply was the
adoption of a zoning amendment designating three newA"zoneS" in the township
(23 acres) with a maximum development potential of 131 units. These ne@
zoﬁes themselves Contain undue cost-generating cbntrdls which préclude the ?
opportunity for tﬁe developﬁent’of even theée féw units as "least cost”

khousing. ﬂobile homes and moﬁile hbme parks remainAprohibitéd use in the
tpwnship.1 |

In short, the defendant has continued to ueglect‘ité ioﬁer income
neighborhoods, has done nothing realisticaily to provide hﬁuﬁing oppor-
tunities in the township affordable t§ persons of low and.moderate incoﬁe
apd, by its own admission, has fajiled to provideﬁa realisfic oppqrtunity to
satisfy its share of the regional housing need.2 Despité a continuous
string of landmark legal victories, the plaintiffs, résident and non-resident,
remain without a remedy. Economic discrimination remains an 6fficia1 |
policy in Mt. Laurel. It now must be clear thaﬁ only étrong jﬁdicialb
intervention will produce a change. An effective remedy must now be

ordered.

e

The mobile home issue was the subject of defendant's cross-appeal.
Plaintiff will respond to their position in a reply brief. Plaintiffs'
position is that the exclusion of and discrimination against mobile homes
and mobile home parks is per se arbitrary, capricious and void and that

the plaintiff-intervenor's plans should be processed consistent with the
Order below. :

2 It was never disputed, despite the trial court's unsupported finding,

that the defendant had not provided an opportunity to meet even its own
assessment of its share of the regional housing need. ' The defendant
admitted to a "fair share" of at least 515 units of which 103 were assessed
as an existing, local need in the township. Glass, 21T 148-20 to 23. Mt.
Laurel admittedly only zoned, by its new amendment, an opportunity to

meet that local need on a one-for-one basis (no overzoning). Glass,

21T 148-17 to 20. The defendant did not ever purport to have provided

by Ordinance 1976-5 to provide for its share of the present or pro-
spective regional housing need of persons of low and moderate income.
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POINT I

MT. LAUREL HAS FAILED TC PROVIDE A REALISTIC
- HOUSING OPPORTUNITY, THROUGH ITS LAND USE ORDINANCE,
FOR ITS FAIR SHARE OF THE REGIONAL HOUSING NEED

This is not a contested issue. The opinion below potwithstanding, Mt.
Laurel did not deny, nor could it deny, that:

1. it has failed to provide‘én opportunity for more than a
fraction of its own indefensibly low "fair share" estimate;

2. it has failed to provide a least cost housing opportunity
commensurate with planned residential and industrial/commercial
growth in the township; ' ‘ .

3. under its own assessment, Mt. Laurel's low and moderate
“income population will drop from 25.5% in 1970 to 13.2% in

the year 2000 despite a regional percentage of 42.5%;

4, its zoning ordinance still contains undue cost-generating
controls which admittedly exceed minimums necessary for the
protection of health and safety;

5. its new zones, created ostensibly to comply with the
Supreme Court mandate, themselves contain controls previously

condemned by the Supreme Court and, in fact, embody new cost-

generative provisions never seen before even in prior Mt. Laurel
codes; and

6. the newv zones aie designated on sifes thch present

extraordinary development problems due to their location

or prior developer commitments. ;

Essentially,‘the uncontroverted reéo;d documenté the fact that Mt.'

Laurel's land use scheme has not changéd despite the Sup;eme Court's specific
directives. Growth continues as plénned in the to?nship, in zones and
under controls first condemned in 1972.  To dégé: the defendant haé refused to
fulfill iﬁs constitutional and statutory respdnsiﬁilities, choosing to
thwart a Supreme Court mandate. A lower court has now bestowed its imprimatur
to thié travesty. Only decisive appellaté action cén insure compliance.

The decision below must be reversed1 and a master appointed to implement

the mandate.

,J"_‘
I

Plaintiffs support only that part of the decision relating to mobile
- homes and, specifically, the plaintiff-intervenor's mobile home park.
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A.

MT. LAUREL HAS NOT PROVIDED A
REALISTIC HOUSING OPPORTUNITY
FOR ANY LEAST COST OR SUBSIDIZED UNITS

Even if Ordinance 1976-5 did provide a reéiistic opportunity for some
units, it wao grosslyminadequate to satisfy the Supreme Court mandate. (See‘
B igggg). Regardless, Mt. Laurei has not, in faot, provided a realistic
"housing opportunity for the development of any least cost or industrial
units. The factual statement above clearly documenis that:

1)  Ordinance 1976 -5 contains zoning controls far in excess
of least cost standards;

2) Ordinance 1976-5 designates sites which are unbuildable,
undesirable, or impractical for least cost and/or subsidized development.
Furthermore, none of the sites will be developed in the foreseeable future;

3) No other changes were made in Mt. Laurel's pfeviously

condemned zones; nor were any of Mt. Laurel's other land use codes such
as its subdivision ordinance changed.

4) . Barriers to the provision of subsidized housing have not
beea removed.

These facts, in the context of the clear judicial mandate, require reversal

of the decision below.

1. The Judicial Mandate: Mt. Laurel was required to provide a realistic
housing opportunity for its fair share of the regional housing need. A
realistic opportunity is provided if:

1) the zoning controls set forth are minimally neces-
sary for health and safety; i.e., at least cost;

2) the zones or sites are developable for least cost
and subsidized housing; and

3) the owners of the sites realistically expect to
develop them at least cost as such.

H

This is addressed in the legal argument at Point II infra.
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Mt. Laurel was dbliged to eliminate all land use regulations which
"preclude or substantially hinder" housing for low and moderate income

persons. Mt. Laurel, supra, 67 N.J. at 181. The obligation was clarified

in Madison where the Court stated that "(n)othing‘iéss than zoning for

least cost housing will . . . satisfy the mandate of Mt. Laurel." Madison,"’ 

supra, 72 N.J. at 513. "Least cost" was defined as housing subject to

standards set at the minimum necessary for the protection of health and

safety. Madison, supra, 72 N.J. at 513, n. 21.
The location of the sites is also a factor in the Court's evaluation
of the opportunity provided. Mt. Laurel was required to select sites that

were "consistent with all relevant considerations as to suitability.”

Madison, supra, 72 N.J. at 545. This includes consideration of environmental
factors and the desireability of the site for development (such as accessi-

bility to transportation, proximity to existing residential development, .

availability of water and sewer, developer interest). Madison, supra, 72
N.J. atk522, 545. |

The judicial mandate also included criticismé 6f Mt. Laufel;s land use
provisions over énd ébove their impact on hoﬁsing for lbwer income persons.
Thus, all of the then existing zones (all of which remain essentiﬁily'in
tact today) were criticized for embodying unlawful'¢ontrols such as non-
occupancy based, excessive floor area requirements, bedroom.restriétions,
required amenities;(e.g., air-conditioning, open space, educational facili-
ties) and developer exactions (e.g., tuition for school-age children, fire

apparatus, ambulahces, etc.).: Mt. Laurel, supra, 67 N.J. at 167, 168, 183.

The facts unequivocably demonstrate Mt. Laurel's total failure to
abide by the Supreme Court ruling and to correct these deficiencies. No
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excuse can be given justifying the defendant's failure to act pursuant to

these specific directives.

2. Ordinance 1976-5 does not provide for housing at least cost

controls or on aéceptable sites: The defendant admitted that this amend-

mént to its zoning_ordinancevﬁas the only actioh>taken to comply‘with the
Supreme Court méndate. The comparison above of fhe controls'imposed‘by,
Ordinance 1976-5 for the construction of 131 units with the‘mandates set
fofth in the Mt. Laurel and Madison decisions clearly demonstrates that

this amendment does not provide for least cost housing. In fact, by the

township's own admissions, the requirements imposed by Ordinance 1976-5

- » . . . s 1
are more restrictive in some instances than those contained in Mt. Laurel's

general zoniﬁg ordinance and preclude the construction of least cost and
Subsidi%e& héusing.

| The trial judgé‘did not set forth ény anal&sis in reaching his
conclusion that Ordinance 1§76-5 was sufficient and in full compliance
with the Supreme Court's directives. The trial judge provided no
reasons for finding that the three zones created by Ordinance 1976-5

permitted the "type of‘housing which the Court said must be permitted."

Mt. Laurel II, supra, 161 N.J.Super. at 347. Plaintiffs‘submit that |
upon reviewing the undisputed record and making such comparisons, |
Ordinance 1976-5 cannot be 1$belled "least cost™ much lesé full compliance
with the mandates of our state constitution.

Ordinance 1976-55created three new zones: kR-S; almulti-familj zone;
R-6, a single-family zone; and R-7, which is 10% of one section of the

Larchmont PUD scheduled for terrace apartments in 1985. Although the

controls regulating development in the new zones were allegedly to be designed
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in accordance with minimally necessary standards, that objective was not
achieved. First, the defendant failed to reduce its controls to those
minimally necessary to protect the public health and safety. Second, the
defendant selected sites whiﬁh are severely impacted by e§§ironmental

factors, location probiems and developef dissatisfaction. Third, the dgfendant
admittedly lifted verbatim mény of the extensive‘development reqnirementﬁ‘
contained in the P.A.R.C. Ordinance in spite of the fact that this ordinance

. had been explicitly and severely criticized by the Supreme Court. Mt. Laurel;’
. supra, 67 §;£; at 168-169. Fourth, the defendaﬁt made no provision in‘
these allegedly "least cost" zones’for a variety and cﬁoice of housihg
types. ’A detailed discussion of the admitted and uncéntroverted proofs
regarding these controls and sites is set férth at pp. 10 through Sl’above.
That analysis is not repeated here. It is incﬁﬁééivable that ény‘ratioﬂ;i
review could result in approval of this amendment to Mt. Laﬁrelfs-land use

code.

3) The origianal zoning controls, condemued by the Supreme Court,

remain unchanged: This is uncontroverted. Despite the Supreme Court's

"extensive and pointed criticisms of each zone in the township, no changes
were made. The extensive zones for industry, commerce and business remain.
The exclusive single-family zomes (R-1, 1D, 2 an@f3) remain. The exclusive

senior citizen zone (R-4, P.A.R.C.) remains. The exclusive PUD controls

and agreement conditions remain. OQver 99% of Mt. Laurel's land and future

units will be developed under these controls absent judicial intervention.

4) Mt. Laurel failed to amend its subdivision ordinance. This is

uncontroverted. The lower court accepted this failure merely stating that

the Supreme Court only required a modification of the zoning ordinance.
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Mt. Laurel II, supra, 161 N.J.Super. at 349-350. This unsupported finding

essentially undercuts the entire thrust of the Supreme Court decision by a
specious word game.

The impact of the subdivision ordinance on development in Mt. Laurel
is indisputable. It sets fofth virtuaily all of the developmént controis
in the township from the vidths of streets to the required strength of
poured concrete. The subdivision ordinance effects costs aé mﬁch, if not
(f : more so, than the zoning’controls themselves. Certainiy least cost and
vvvvvv subsidized‘housing cannot be constructed ﬁnleés subdiviéion controls are

set at the minimum necessary for the protection of health and safety.
This was known to the township. As detailed above, the township
planner, in an affidavit to Judge Martino during the "complianée" period
after the Supreme Cou:t decision, averred thatrhe would uqdertékg a . . ;
| review of . . . subdivision . . . And’othér
codes to identify all aspects that may need
modification to implement housing programs.
Exhibit P-62 at JA-433a.
Such a review would have been consistent with the Supreme Court mandate.

The Court stated that:

Mount Laurel must, by its land use regulatioms,
make realistically possible the opportunity
for an appropriate variety and choice of
housing. . . 67 N.J. at 187. (emphasis added).

It referred to "unjustifiable minimum requirements as to lot size, building

size and the like. . ." 67 N.J. at 187 (emphasis added).
Although the Court used the term "zoning ordinance" in the-opinion,
it is clear that reference is being made to all "land use regulations"

which were the subject of the case below. Accordingly, specific references
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are made in the opinion to the extensive PUD agreements which were not part

of the PUD ordinance or zbning ordinance. Mt. Laurel, supra, 67 N.J. at

167-168. It is also clear that Judge Martino meant to refer to more than

-Just the precise "zoning ordinance." He refers to "the patterns and practice”

as evidenced by Mt. Laurel's "zoning ordinances." Mt. Laurel I, supra, 119

N.J.Super. at 178. The reason for the plurél reference is thatrtﬁe Court
was asked £o review and did reviéw several "zoning" ordinances including:
kthe township zoning ordinance, PUD ordinance, PUD égreements and subdivision
ordinanée. All were exhibits in the firsﬁ trial, all were the_subject.bfn
extensive testimony and all were considered by the trial couft.1

The failure of Judge Martino and the SupremekCourtkfo specif? each and
everykprovision of every ordinance and PUD agreement which is exclusionary
is not proof that the decisions did not’relatektd them. - Both Coufts called
for an end to exclusionary land use controls. ‘Ihis &irecgive was further
defined in Madiéon as an end to undue cost—generativé controls. The mandate
is for éontrols at least cost, consistent with minimal standards of heéith
and sgfety. It is folly to argue that this is inapplicable to the subdivision
ordinance. |

The Court below heard detailed testimony on the subdivision ordinance
from experts for gll parties. The ordinance was received into evidence.

L

Exhibit P-26 at JA-219a. No objection was made that it was irrelevant.

1 References to the joint appendix of the first trial are: Zoning

Ordinance (JA-161a); PUD Ordinance (JA- 178a) PUD Agreements (JA-64a) and
Subdivision Ordinance (JA-187a).
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In fact, its relevancy was admitted prior to trial by the defendant's own
planner who, as previously stated, averred in»an affidavit that he would
review it. Yet, he did not (Glass, 22T 130-1 to 18, 22T 125-9 to 15); nor
did the township's engineer. (Talbot, 22T 76-13 to 18).

The facﬁ is that issue was joined‘on this.ordinance seven years ago.
The fact is that least cost and subsidized housing cannot be bﬁilt unless
the extensive, excessive design requirements set forth in'that'ordinance
are minimized or eliminated. The fact is that state and natiénal standards
are significantly less rigorous than the controls inth. Laurel's code.
‘ExhibitrP-70 at JA-AﬂQé. ’Thé fact ié thatfthese $tate and national standards
are sufficient to protect health and saféty; The incredible fact is that
the trial judge below realized this and relied upon it as to mobile homes;
yet ignored it as to conventionalyhousing.

The lower court dismissed plaintiffs' con£éﬁtions regarding the sub-

division ordinance by saying that even if it exceeded minimum standards it

was not exclusionary. Mt. Laurel II, supra, 161 N.J.Super. at 350. He went
on to say that the choice of changing the ordinance was "within the sound
discretion of the governing body" and the failure to do so was not unreason-—

able, arbitrary or capricious. Mt. Laurel II, id. Ten pages later in the

opinion the court dramatically ignored the subdivision ordinance when

—

referring to mobile home development. Here it ruled that a mobile home
park:

.+ « . shall presumptively be deemed to

conform to such least cost principles and

adequately to protect the public health,
safety and welfare if such plans conform
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to Chapter IX, New Jersey State Sanitary

Code applicable to mobile home parks and

the minimum property standards for mobile
home parks published by the Department of
Housing and Urban Development. Mt. Laurel II,

supra, 161 N.J.Super. at 360.

State Health‘and Sanitary Codes as well as fhe federal Minimum Propefty.r
Standaids apply equally to conventionally—ﬁuilt housing as well as mobile
homes. There is no possible reason that the triai court shouid be willing
to rely upon one for mobiie homes and another for conventional housing.1
The mandate in Mt. Léurel was to‘eliminate bérriers to low and moderéte
income housing. In Madison, the Court stated that: (n)othing less than

zoning for least cost housing (consistent with official health and safety

requirements) will . . . satisfy the mandate of Mt. Laurel." Madison,
supra, 72 N.J. at 513. Mt. Laurel's subdivision ordinaﬁce.is not at least
’cost. The township engineer admitted this and’promised to modify it "the
- next time (a subdivision)’ordinance is passed." ‘Talbot, 27T 77-4 to 6.
This Court must not allow this to continue. Lower income persons

must not be left to await Mt. Laurel's aétions "next time'". This Court
should mandate for all development what the trial courﬁ limited to

mobile home parks; Consistency with recognized state and national
standards is sufficient, the lesser restrictive control (as between these

officially recognized minimums and Mt. Laurel stéﬁ&ards) must apply.

1 e . ) . . .
Plaintiff-intervenor introduced evidence to show that reliance on

the Mt. Laurel subdivision ordinance as opposed to state and federal codes
would result in an increased cost of $3,855 per unit. Exhibit PI-19 at
JA-493a. Detailed testimony was taken on the Mt. Laurel code as compared
to federal standards. The excessive nature of Mt. Laurel's provisions
were proved and, in fact, admitted by the township engineer.
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B.

EVEN IF MT. LAUREL HAS PROVIDED A REALISTIC
OPPORTUNITY FOR SOME LEAST COST UNITS, IT HAS
FATLED TO COMPLY WITH THE SUPREME CQURT MANDATE

Mt. Laurel's sole response to the 1975 Supreme Court decision was,
after a year's délay, t§ adopt an amendment to'its‘zoning ordinén;e.k
Nothing else was changed. All of the origimal zonéskremain in téct, aS
does the township's subdivision ordinance which establishes ekcessive
design and development standards for all residenﬁial constrﬁctioﬁ in the
: towgship.

The aﬁendment, Ordinance 1976-5, created a housing opportunitj for at
‘most 131 units on 23 acres. These units are not least cost both from the
perspective of their development controls and site locations. This has
been thoroughly evaluated above. Even if the controlé and sites providedﬁby
Ordinance 1976-5 wefe adequate, the total opportunity‘prOVided is érossly
deficient? failing to even approxiﬁate the defendant's share of the regionai

housing nead as mandated by the Supreme Court.

1. The Judicial Mandate: The Supreme Court clearly ruled that Mt.
Laurel had an affirmative respbnsibility to afford a realistic hbusing
opportunity: "at least to the extent of the municipality's fair share of

the present and prospective regional need therefor." Mt. Laurel, supra, 67

N.J. at 174. The Court reiterated this mandate in its discussion of Mt.
Laurel's constitutional obligations under the general welfare concept
definitively stating that Mt. Laurel must "affirmatively plan and provide

. . to meet the needs, desires and resources of all categories of people

who may desire to live within its boundaries.® M;. Laurel, supra, 67 N.J.

at 179.
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Specifically, Mt. Laurel was to:

1) provide a reasonable housing opportunity "for all
categories of people . . . including those of low
and moderate income." Mt. Laurel, supra, 67 N.J.
at 187. Mt. Laurel did not do this. It zoned almost
no land and few, if any, units at least cost while
providing thousands of acres and units for middle and
upper-income households under excessive land use
controls.

2) zone to permit adequate housing within the means of
potential employees, Mt. Laurel, supra, 67 N.J. at
187, and to insure a reasonable relationship between
its industrial/commercial zoning and the potential for
such growth. Mt. Laurel, id. Mt. Laurel did not do
this. It drastically overzoned for potential employ-
ment. and drastically underzoned for housing for low
and moderate income employees.

3) Mt. Laurel was to overzone for least cost housing.
Madison, supra, 72 N.J. at 519. Mt. Laurel knew
of this obligation. Its planner disagreed with
the concept and the township refused to adhere to
it. Moreover, it underzoned for least cost units
while overzoning for every other type of use.

Mt. Laurel's total response to this mandate was to zone for 131

units on 23 acres of land. It admitted that this was an inadequate

response. The defendant argued that this was a first step designed to
accommodate only its existing, 1oca1 housing need (as opposed to regional
and future needs). This response is in flagrant violation of the Court
order and totally iﬁadequate. The reasonableness of zoning for 131

units has been thoroughly discussed above.1 fThegé’facts are briefly
reviewed here as they pertain to a legal analysis of the defendant's

failure to act in compliance with the Supreme Court decision.

See pages 64 to 83.
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2. Mt. Laurel did not provide a reasonable housing opportunity for

low and moderate income persons: The proofs on this point are overwhelming.

A maximum of 131 units were provided on 23 acres. The amount of land

'ﬁrovided is itSelf conclusive that Ordinance 1976-5 iS«inadéquate: 23

acres out of 7,718 vacant acres; only .3% of the vacant land was made
available for allegedly least cost units.1 The number of units provided is
also conclusive: 131 units out of 18,197 projected for future development;
only ;7% of fhe total number of units yet to be built in Mt. Laurel by its
own projections.2

A comparison with the regional percentage of low and moderaté house-

holds provides further confirmation of this conclusion. Such a comparison

was established by the Supreme Court in Madison as a means of measuring

“the reasonableness of the opportunity (quantitatively) providedi

(I)f the existing municipal proportions
correspond at least roughly with the
proportions of the appropriate region
the formula would appear prima facie
fair. Madison, supra, 72 N.J. at 543.

The proportion of low and moderate income households {earning under
$10,000 in 1970) in the Mt. Laurel region (Burlington, Camden and
Gloucester Counties) is 42.5%. 1In 1970, only 25.5% of Mt. Laurel's total

population consisted of families with low and moderate incomes. Mt. Laurel

1 The vacant land statistic is Mt. Laurel‘'s. Mt. Laurel has 14,167

total acres of which .16% has been designated for "least cost".

2 At full growth, Mt. Laurel estimates 22,260 units. The 131 will be
.5% of that total. ~
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is actualiy experiencing a growth rate of 200 housing units per yeaf. At

that rate, at least 6,000 new units are expected to be built in Mt. Laurel »

between 1970 and 2000.1 The 131 units are less than 2% of the total anticipated

new units by the’year 2000, hardly, a reasonable share of its growth. |
The unreasonableness of Mt. Laurel's compliaﬁcé is also eVidgnt when

measured against Mt. Laurei's allocation under various fair ﬁhafe plans.

The regional proportionality test of 42.5% applied to the fair share plans

for Mt. Laurel indicateé that only'two of the plans presented below aéhieve

_ that standard: the D.C.A. plan (as adjﬁsted for conformity) and the plan

prééented by plaintiffé' expert Mallaéh.3 The D.C.A;‘plan assesses Mﬁ.

Laurel's fair share to the year 2000 at 2,276,ythe latter at 3,672.4 The

3
Y

This is a conservative figure based on the growth which occurred
between 1970 and 1977, a period of economic stagnation. Mt. Laurel
witnessed the construction of 1,143 units during those years. This

figure should be compared to the fact that over 8,000 units are expected

to be developed in the PUDs alone prior to 1990.

2 Plaintiffs believe it is not necessary to actually enumerate the
defendant's fair share in this case. Mt. Laurel's actions are so inadequate
as to be condemnable regardless of any fair share analysis. Plaintiffs -
believe the Court need only set forth guidelines for a master who will be

charged with the responsibility of determining a reasonable share of future
growth for least cost units.

3 See comprehensive critique of all plans appended hereto at pp. la.

4 These figures may be compared with Mt. Laurel's own growth rate and
the regional proportion. The resulting year 2000 figure based on growth
rate alone would be 2,550. Adding 453 to that figure (the 1970 deficit

of low and moderate income households) the growth rate figure would be
3,003 units.
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impact of the D.C.A. plan, if implemented‘would be to increase Mt. Laurel's
low and moderate income percentage from the 1970 figure of 25.5% to a year
2000 propprtion of 28.8%. The Mallach plan, if implemented, would increase
it to 42.0%.3 L SE
It is patently clear that whethér evaluatéd froﬁ the perspectives
of the amount of land zoned for least.cost housiné, the gumbef of units
zoned for least cost development, the municipal growth rate‘or relevant
féir share plans, Mt. Laurel has failed to provide a reasonaﬁle ofpor-
tunity for least cost housing. This’is further documented when one
considers ihdustrial/commercial zoning and employment gnd,overzdning'

for least cost development.

3. Mt. Laurel has failed to zone to permit adequate housing within

the fipancial means of'potential employees; nor has it provided a

rational relationship between its industrial/commercial zoning and the

.potential for such development: Mt. Laurel's failure to abide by the

1 The plan prepared by the defendant's planner and adopted by the town-

ship called for 515 least cost units through the year 2000. The planner,
himself, discredited this figure. The effect of its implementation would
be to 1ower the low and moderate income portion of Mt. Laurel's population
from 25.5% in 1970 to 13. 2% in the year 2000. The. Burlington County plan
would have a similar, although less dramatic detrimental effect. It called
for 997 units, lowering the low-moderate percentage from 25.5% to 18.1%.
Both plans also suffered from internal inconsistencies and reflect
unsupportable assumptions and calculations. These and the D.C.A. and
Mallach plans are evaluated in detail infra, see pp. 8a to 30a.
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Supreme Court's edict regarding housing for potential employeeé was inténtional
and admitted. In fact, it is municipal policy not to do so. This policy
was unaffected by the 1975 decision. The municipal planner himself téstified
that the proviéion of needed'housing fofdﬁggiLaurel's low and moderate
income employees is "réally an dbligation on all townships sur:ounding>the
western end of Mt. Laurel."1 |

2,174 vacant acres have been set aside for industrial uses alone.
This does not include industrial/commercial uses in the PUDs and land zoned
commercial, major commercial, neighborhood commercial and business. 371
industrial acres have been developed; most of it since the first tfial iﬁ
1972. At least 3,465 added lower income employees can be expected in Mt.k
Laurel between 1970 and the year 2000. (Thié is 40% of the conse:vative
D.V.R.P.C. projection of 8;663 new empldyees). Over‘éco lowgr income
workers were added between‘i975 and 1976ka10ne.‘ Yet, Mt. Laurel has chosen
not to accommodate these employees while setting aside ample laﬁd to house
middle and upper income eﬁployees. In fact, the tentative approvals of each
planned unit development state, as was paraphrased by theVSupremé Court,
"that thé”developﬁent will attract a highly educatedAand:tféined population-'

base to support the nearby industrial parks in the township as well as‘the

business and commercial facilities." Mt. Lau;el, supra, 67 N.J. aﬁ 168.
‘kThus, while the defendant has acti&elyyébughg to attract and provide a

housing opportunity for middle and upper income workers; it has unlawfully

delegated to other townships the respbnsibility of housing low and moderate

income employees generated by its own non-residential zoning. Those most

Glass, 21T 35-13 to 17, 21T 36-~7 to 24.
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in need of housing in close proximity to their employment are excluded and

told to live elsewhere.

4. Mt. Laurel did not overzone for leastkcost’housing: The fact that»
Mt. Iéurel‘did not overzone for‘least cost housing opportunities is also
undisputed and a reflection of official policy. It zoned fbr‘a mgximum of,
131 allegedly "least cost” units. This is approximately one-fourth of its
own absurd fair share estimate of 515 units and 2% of the’total anticipatéd‘

new units (6,000) based on its annual growth rate. While underzonihg for

. least cost development, Mt. Laurel has overzoned for every other type of

use.

1) Non-least cost single-family: 3,599 units have
been built under exclusionary controls. Land zoned

for 8,891 units remains vacant (a ratio of 2.5 potential
units for each unit already built;

2) Non-least cost multi-family: 504 units have been
built under exclusionary controls. Land zoned for
9,306 units remains vacant (a ratio of 18.5 potential
units for each unit already built); and

3) Industrial land: 371 acres have been developed.
2,174 industrial zoned acres remain vacant {a ratio of
6 vacant industrial acres for every acre already
developed. . This does not include vacant land zoned for
other non-residential purposes). s Lo '

This result is indefensible. The Court cannot permit such a flagrant
violation of a Supreme Court mandate. A much less obvious violation would
deserve judicial censure. Mt. Laurel's actions deserve immediate and

forceful judicial reaction to insure compliance with the mandate and the

integrity of the judicial process.
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POINT II

THE DEFENDANT HAS FAILED TO TAKE OTHER
NECESSARY AND ADVISABLE ACTION NEEDED
TO FULFILL ITS CONSTITUTIONAL OBLIGATION

The Supreme Court recognized that changes in the defendant's land use
regulations alone would be insufficient and that other necessary and advis-

able action would be necessary to fulfill its comstitutional obligation.

The Court stated:

The municipality should first have full
opportunity to itself act without judicial
supervision. We trust it will do so in the

spirit we have suggested, both by appropriate

zoning ordinance amendments and whatever additional
action encouraging the fulfillment of its fair share
of the regional need of low and moderate income
housing may be indicated as necessary and advisable.
Mt. Laurel, supra, 67 N.J. at 192.

The impac; of this direction on the defendant's coﬁpliance is‘two-fold:
first, on such action as might‘bs necessary to stimulate or dncourage
development of new least cost housing; and second, as discussed in Point
ITII below, on such action as might be’necessary to stabilize énd improve
existing neighborhoods of low and moderate income persons.

The defendant has admittedly failed add, in fact,'has refused to take
necessary and advisable action to encourage new housing opportunities for
low and moderate income persons and families. Sdph action, has not eﬁen
been attempted.l Furthermore, the defeﬁdant ;ss refused to take those
steps necessary to the realistic provision of subsidized housing oppor-
tunities. The proofs show that although minimum land use controls are a
necessary prerequisite to providing opportunities for subsidized housing,

they are not sufficient. More than zoning is needed. See also, Mt. Laurel,

3

One example is the provision for density bonuses. Madison, supra,
72 N.J. at 547. ' ‘ :
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supra, 67 N.J. at 170 n. 8. Federal and stafe subsidy programs are
preconditioned on certain municipal action. These include the adoption of :
an adequate "resolution of need", a willingness to enter into a "payment |
in lieu of taxes" agreement and, in the case of the federal "éxisting"
housing program, the designation of a local public agent.

Absent the township's cooperation, subsidized housing opportunities
cannot be realized in the township. This was specifically acknowledged by

the Supreme Court. Mt. Laurel,.supra, 67 N.J. at 169-—170.1 The uncontro-

verted evidence is that subsidized housing is the only means available to
provide housing for a significant portion of the gfoup in need. The reality
is that if subsidized housing cannot be built in Mt. Laurél, if the Court
fails to deal directly with its exélusion, the lowést income people, those
most deprived, will continue to be excluded from thg ﬁownship, and the -
resident poor wili ultimétely be forced out. |

" Plaintiffs are not seeking injunctive reiief on this issue. A master;
appointed by the Court, could satisfactorily resolﬁe'questions as to what
is necessary and advisablé action consistent with the judicial méndate.
However; the judicial mandate, as éxﬁressed by thé'bourt in its declaratd?y
ruling, must specifically state that the defendant is required’to tgke
whatever action is necessary to participate in”these federal and state -
programs.2 If the Court fails to so deélare, mun;cipalities will have the
unfettered ability to exclude the most needed housing in the state.

I
T

The resident plaintiffs have already experienced the effects of
Mt. Laurel's intransigence in this regard. See Mt. Laurel, id.

2 ' . .

It may be noted that such participation may be limited in accor-

dance with the defendant's '"fair share" obligations. If all municipalities
participate on such a basis, none will experience burdensome tax concerns.
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The Court unquestionably has the power to require municipal parti-
cipation in state and federal programs where appropriate to protect and
secure fundamental needs. "There cannot be the slightest doubt that shelter,

along with food, are the most basic human needs.” Mt. Laurel, supra, 67

E;i- at 178. The Court4i$ now confronted with the legal issue as_to whether
municipal "discretion" encompasses the right to refuse to undertake thbse i
necessary pre-requisites to thé creation of a housing opportunity where no
alternative exists for the needy class.

Tye Court must appreciate that lower income persons'will be ghgltered.
The éuestion is not Qhéther they will be, bu£ ﬁo; and:where;;fhé éépof-
tﬁnity, presented by the statekand federal programs, i$ fo provide affordable,
safe and healthful shelter on a fair share basis. A municipal entity must

not be permitted the discretion to condemn its citizens to substandard

- housing in deteriorated neighborhoods. It would be one thing for local

government not to act if no state or federal programs existed. It is
another for government to sit idly by when such programs are available and
the need to utilize them is desperate.

Ample authority exists to require governmental participation in such

programs. In United States v. Bd. of School Comm'rs of Indianapolis,
503 F.2d 68, 78 (7th Cir. 1974), cert. den. 421 U.S. 929 (1975), a school
desegregation case, the court stated: |

Finally, in regard to the IPS board's attacks
on the district court's orders, we hold that the
court did not abuse its discretion in ordering IPS
to seek available federal funds to expedite desegrega-
tion. This method of implementation of a decree
intended to eliminate a dual school system has been
approved by several courts. . United States v. Texas,
342 F.Supp. 24, 29 (E.D. Tex. 1971), aff'd 466 F.2d
518 (5th Cir. 1972); Whittenberg v. Greenville Cty

School Dist., 298 F.Supp. 784, 790 (D.S.C. 1969) (three-
judge panel).
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The district court in United States v. Texas, 342 F.Supp. 24 (E.D.
Tex. 1971), aff'd 466 F.2d 518 (5th Cir. 1972) included in its order the

following:

It is recognized that implementation of the fore-
going Plan will require an expenditure of funds
greater than the amount now being expended by the
district. It is also understood that the implementa-
tion of some programs contained in the Plan is
dependent upon availability of additiomal funds from
Federal, State, local or other sources.

Taking into account the funding problems confront-
ing the San Felipe Del Rio consolidated Independent
School District, the following will be done immediately.

. . (b) The District will, in good faith, continue
to make application for sufficient funds from
Federal, State and other sources to effectuate
all elements of the Comprehensive Plan.

Assistance in locating, making application for

and securing funds for the Comprehensive Plan

will be sought and provided on a continuing

basis through the Department of Health, Education

and Welfare, the United States Office of Education,
the Texas Education Agency and elsewhere in
compliance with the orders of this Court. 342 F.Supp.
at 38.

It may be'true, as the Court stated in Mt. Laurel, that municipalities,

technically, do not build housing. Mt. Laurel, supra, 67 N.J. at 192.

However, they are a necessary instrumentality in the production of sub-
sidized housing. As such, when their action is necessary, their inaction

is at least presumptively contemptable, illegal and unconstitutional.

A. Payment in Lieu of Taxes and Tax Concessions:

In Madison, supra, 72 N.J. at 546, the Supreme Court stated that tax

concessions cannot be ordered absent appropriate enabling legislation. Tax
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conceséions are different from "payment in lieu of taxes agreements"” which
are a necessar& part of a subsidized housing program. The Supreme Court's
decision regarding tax concessions as’reflgcted in Madison is not relevantv>
or applicable to’payment in lieu of tax agreements.

A tax concession is a device to encourage developers to come into a
township. It has been used to attract commerce and industry in some areas
pursuant to enabling legislation which permitsa municipality to offer téx
benefits to the particular cdmmercial/industrial developers. The Suprémé
- Court stated that to use this commercial/industrial tax program to‘aid
housing "would unquestionably require enabling legislatiop and perhaps
constitutional amendment." Madison, id. |

Howéver, payment in lieu of taxes agreements, to assist the develop-
~ment of subsidized_housing, are an altogether different mattgr‘from tax
conceséions. In fact, enabling legislation for them exists. The realities
of federal and state subsidy housing programs require a paymeht in lieu of
taxes agreement. This has been recognized by our Legislatures. See N.J.S.A.
55:141-5; 143-8(f), 9(a)(8) and 16-19. It is a system whereby tﬁe'municipality
agrees to take a percentage of gross reﬁt/iﬁ lieu éf‘usual real esta#e
taxes. Its purpose is not to attract development of-subsidized housiég but
to make such housing financially feasible. I;‘was'uncontroverted at trial
that absent a willingness to entef into'such an’agreement, sﬁbsidized
housing, needed by a significant portion of the low and moderate income
class of plaintiffs, cannot be built. If a:developer is willing to build a

housing project pursuant to state and federal programs to satisfy part or
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all of Mt. Laurel's fair share obligations, plaintiffs submit that the
defendant township can and must be required to enter into such supportive

and essential "in lijeu of taxes" agreements.

B. Housing Authority and Local Public Agents:

In Madison, the Supreme Court also stated that "mandatory sppnsorship
of or membership in public housing projects'" cannot be ordered. Madison,

supra, 72 N.J. at 546. However, the Court continued:

It goes without saying however, that the
zoning in every developing municipality
must erect no bar or impediment to the
creation and administration of public
housing projects in appropriate districts.

This statement would indicate that the defendant must permit such agencies

as do exist to create and administer housing in the township if they elect

to do so. Furthermore, the Court did not discuss, since it did not then

have before it, the new federal "eXisting" hoﬁsing Section 8‘program. This
prograﬁ provides funds for houéingvthe poor in existing units. It is a rent
subsidy. The program, however, requifes the designation of a lozal public
agent (L.P.A.). The program cannot operate without such a desigﬁation. |
The agent's responsibility is simply to apply for féderal éet-asidés for
"existing housing" subsidies, contract with existing‘landlords and certify

the eligibility of applicants. This is solely an administrative function

and does not involve the township in housing production, per se. In fact,
the building inspector or other appropriate official could undertake this

task. Absent the designation of such an agent, the housing program for
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subsidization of existing units cannot be implemented in the township and
no'existing unit, regardless of whether or not it was built at least cost,
will be available for rental subsidies.

C. Resolution of Need:

. The defendant has refused to adopt an adequate resolution of need.

Mt. Laurel, supra, 67 N.J. at 169-170. Absent such a resolution, no developer

can obtain or utilize funds from the New Jersey Housing Fihance Agency for
a project proposed in Mt. Laurel. In other wordé, no state subsidized'
development can occur in Mt. Laurel by virtue of its refusal to draft aﬁ '
appropriéte resolution of need.

D. Participation in the County Community Development Program:

The defendant need only pass a resolution to farticipate. The County‘
administers the program at no expensé to the local governﬁen?. The’program <'
provides loans and grants for réhabilitaﬁion and watér and sewer tie?ins.
Moﬁey can be used to purbhase land for lower income housing and generally
improve conditioné in lower income neighborhoods. Mt. Laurel has refused to

participate in this program.
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POINT IIT

THE COURT BELOW ERRED AGREGIOUSLY IN
NOT GRANTING RELIEF TO THE RESIDENT POOR

’?If,this Court does nothing more, it_mu;t act decisively to secure\thé
rights of the resident plaintiffs. Despite the(pointed declarations of the
initial trial court and the Supreme Court regarding the living conditions
of Mt. Laurel's own fesident poor, the court below essentially washed its
hands of the matter. Nothiﬁg will be done to protect their constitutional
and statutory rights absent judicial intervention, . After eight years of
litigation, after avgeneratioﬁ ofbliving on borroﬁed time in this township,
the final édjudication cannot ignore them.

It was the plight of the resident poor that first moved the initial

- trial court to act. These are the offspring of some of Mt. Laurel's found-

ing families. Their ancestry in the townéhip goes:back sevefal generations.
Since the earliest planning activities in Mt; Laurel in 1959, recommenda-
tions have been made to improve'thé conditions of the neighborhoods of
these residents. They are the hélpless victims of at least a twenty-year
histdry of municipal néglect and discrimination in the planning and pro-
vision of publicly-financed municipal services.

The paﬁtern and practice of municipai neglect was ﬁhoroughly fevieWed
by the Supreme Court in 1975. Referring to theSé/;onditions the Court

stated:

The 1969 Master Plan Report recognized it

and recommended positive action. The
continuous official reaction has been rather
a negative policy of waiting for dilapidated
premises to be vacated and then forbidding
further occupancy. Mt. Laurel, supra, 67 N.J.
at 169. ‘
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The impact of this negative policy would be significant even if uniformly
applied to all of the neighborhobds in Mt. Laurel, rich and poor, since the
poor are most in need of sound municipal planning and corrective action.
This negative policy, however, is even more abusive in‘this case since it
has been applied only to the lower income neighborhoods in.Mt. Laurel. As’
the Supreme Courtkstated:

All of this affirmative action for the
benefit of certain segments of the population
is in sharp contrast to the lack of action,
and indeed hostility, with respect to affording
any opportunity for decent housing for the
township's own poor living in substandard condi-
tions. . . Mt. Laurel, supra, 67 N.J. at 169.

This lack of action has continued and will continue absent judicial
intervention. As originally‘found by the first trial court and affirmed by

the Supreme Court:

(Mt. Laurel) has used federal, state, county
and local finances and resources solely for
the betterment of middle and upper class
persons. (119 N.J.Super. at 178).

Mt. Laurel, supra, 67 N.J. at 170.

This is illegal. It is as much a discriminatory municipal 1and use practice
as exfluéionary zoning, EéE se. It is, perhaps, even more insidious.
Moreover, it is not simply the unfortunate effect of an otherwise benign
policy. As the initial trial court fouqd, an@,the/Supreme Court affirmed,

Mt. Laurel's actions have been deliberate. Mt. Laurel, supra, 67 N.J. at

174 n. 10.
The original trial court had mandated that Mt. Laurel affirmatively
plan for and implement a program to secure the housing needs of the resident

poor. Mt. Laurel I, supra, 119 N.J.Super. at 178-179. The Supreme Court
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modified this decision giving the township an opportunity to act first.

Mt. Laurel, supra, 67 N.J. at 172. This refusal by the Supreme Court to

issue specific injunctive relief has now been seized upon by the court

below as a means of avoiding ‘the problem altogether. Mt. Laurel 11, supra,
161 N.J.Super. at 352. -

The failure of the Supreme Court to mandate Speﬁific relief in this
regard cannot be construed to embody a finding that such muniéipal action
is unnecessary. One should have been able to presume that the declaration
itself would be sufficient. It was wrong to so presume. Deépite the
findings, the defendant did nothing to change its patterns and practice.
However, now a trial court has condoned this failure to act, essentially
reversing the Supreme Court's findings and thqse of Judge Martino.

The record overwhelming}y demonstrates that the léndvuse practices
first condemned in 1972 continue today. In the‘entirelérea’ofrmuhicipal &
‘services - streets, sidewalks, lights, recreation,‘wéter énd sever - the
low income neighborhoods have essentially been abandoned by the defendant.I
The_ﬁg;tnal‘statgment above details the disparity which exists ié muﬁcipal

services and resources. Plaintiffs will not repeat them here. It is

1 Plaintiffs submitted unrebutted proofs regarding the continued

disparity in: (1) road construction and maintenance; (2) curb and side-
walk construction and maintenance; (3) street names (the only public
streets in Mt. Laurel without name designations are in the Springville
area); (4) street lights; (5) recreation facilities; (6) storm drains;
(7) water and sanitary services; and (8) relocation programs.
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sufficient to say that the court below disregarded‘thése facts, taking
solace that after the second trial the defendant had repaved the portion of
Hartford Road which extends through the Springville area.1 The court
ignored the fact that up‘until the second trial this>was>the only poorly\'
paved section of this major thoroughfare as it transversed the entire |
townéhip.zk It also disregarded the following facts:

1) many streets in the lower income neighborhoods remain
completely unpaved and all are poorly maintained;

2) streets which are major arteries and which provide

access to school buses .and recreatlon areas have no- curbs
or sidewalks;

3) modern street lights have not been installed in the lower
income neighborhoods;

4) recreational areas in these neighborhoods are non-existent,
not safely accessible or are deteriorated; '

5) storm drains, water and sanltary sewer lines do not serve
these areas; ‘

6) non-residential uses have been permitted by variance;
7) state relocation laws have been violated;
8) federal funds to assist in housing rehabilitation

.. neighborhood revitalization, relocation and water/sewver
tie-ins, at no cost to the township, have been ignored;

Mt. Laurel II, supra, 161 N.J.Super. at 353. .-

The court below did admit that:

The evidence before the court disclosed that,
particularly in the areas mentioned, street
paving was poor and street "lighting was less
than adequate. Mt. Laurel II, supra, 161

N.J.Super. at 353.
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9) in the six year period, 1970-1976, almost $1,000,000
was spent by the township on street improvements, lighting,
recreational facilities and the like in upper-income areas.
Exhibit P-58 at JA-415; and :

10) numerous applications were made by the township for
federal and state assistance to improve the township generally
or specific middle and upper income areas. Exhibit P-351 at
JA-340a. v

Despite this unrefuted record, the court below found no discrimination

in the use of municipal services and no authority to remedy it even if it

did. Mt. Laurel I, supra, 161 N.J.Suger. at 353-354. This was gross
error, a reversal of the SBupreme Court and initial trial court decisions and
not within the province of a court whose sole function was to determine the

adequacy of compliance.

‘The Supreme Court in Reid Development Corp. v. Parsipggny-Troy Hills,
10 N.J. 228,k233 (1962), established the légal contextrfot the review of such
action: ‘ ‘

(I)t is elementary that the exercise of the
power must be in ' all respects fair and reason-
able and free from oppression. There can be

no invidious discrimination in the extension
of the service thus undertaken by the munici-
pality as a public responsibility. . Equal
“justice is of the very essence of the power.
Impartial administration is the controlling
principle. The rule of action must apply
equally to all persons similarly circumstanced.

In 1975, the Supreme Court upheld a trial court determination that Mt.

Laurel had intentionally violated this ruling. The defendant and the court

below have made a mockery of its principles. The plain facts are that while
middle and upper-income neighborhoods receive a wealth of municipal services,
undertaken by the municipality, the lower income neighborhoods do not and ‘that

this disparity was recognized and condemned by the Supreme Court in 1975.
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The time for delay iS'OVér.l The Court must now issue a definitive ruling
mandating an end to these land use practices and specifically imnstructing
a master to devise'and‘implement a plan to equalize services and upgrade

conditions in Mt. Laurel's lower income neighborhoods.

Originally the Supreme Court vacated "as at least ﬁremature" that
portion of the first trial court's order which directed the preparation
and submission of a study, report and affirmative plan to implement the
defendant's housing responsibility. Mt. Laurel, supra, 67 N.J. at 192.
Judge Martino had stated. t. Laurel I, supra, 117 N.J.Super at 179:

The plan shall include an analysis of the ways in Wthh
the township can act affirmatively to enable and
encourage the satisfaction of the indicated needs and
shall include a plan of action which the township has
chosen for the purposes of implementing the program.
The adopted plan shall encompass the most effective

and thorough means by which municipal action can be
utilized to accomplish the goals set forth above.

The Supreme Court, acknowledging it had the power to order the relief
stated that: "The municipality should first have the full opportunity
to itself act without judicial supervision". Mt. Laurel, supra, 67 N.J.

at 192. The record clearly demonstrates that the Court s trust has been
misplaced. ~ :
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POINT IV
THE REMEDY
Eight years after filing suit, sevén years after Judge Maftinofs
decision, a;d four years after the’specific'Supreme'Court ﬁandate, Mt.
Laurel's exclusionary land use controls, aside ffom thé rezoning of 23
acres, remain unchanged. The resident plaintiffs, after eight long

years of struggle, continue to endure dilapidated, substandard housing

conditions. Their neighborhoods, are still without adequate housing and

municipal services. Despite a continuous string’ofylandmafk legal
victories, they remain without a remedy.

Initially, the Supreme’Court was satisfied, upon deelaring the
land use practices of the defendant township unconstitutional, to permit
Mt. Laurel an opportunity to remedy these wrongé.1 Jﬁdicial trust, aé'

= N

In 1975, the Supreme Court stated:

The township is granted 90 days from the date hereof,.
or such additional time as the trial court may find
it ‘reasonable and necessary to allow, to adopt amend-
‘ments to correct the deficiencies herein specified.
It is the local function and responsibility, in the
first instance at least, rather than the court's to
decide on the details of the same within the guide-
lines we have laid down.

It is not appropriate at this time; particularly in
view of the advanced view of zoning laws-as applied

to housing laid down by this opinion, to deal with

the matter of the further extent of judicial power

in the field or to exercise any such power. See
however, Pascack Association v. Mayor and Council of
Township of Washington, 131 N.J.Super. 195 (Law Div.
1974), and cases therein cited, for a discussion of
this question. The municipality should first have
full opportunity to itself act without judicial super-
vision. We trust it will do so in the spirit we have
suggested, both by appropriate zoning ordinance amend-
ments and whatever additional action encouraging the
fulfillment of its fair share of the regional need for
low and moderate income housing may be indicated as

necessary and advisable. Mt. Laurel, supra, 67 N.J.
at 191-92.
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this detailed undisputed record substantiates, was misplaced. The defendant
has done nothing and apparently will only respond, to a‘specific judicial
order. This Court must act to fill the vacuum created by Mt._Laurel's
failure to comply with the Supreme Court's order. Plaintiffs' rights are
meaningless if this Court’does noﬁ take the necéssafy sﬁeps to guarantee 

results. The Court, as detailed below, is reépeétfully requested to act

decisively by:

1. Declaring Mt. Laurel's discriminatory land use controls
invalid for failing to:

a) Provide a realistic opportunity for Mt. Laurel's
fair share of the regional need for housing for persons
of low and moderate incomes; and

b) Cease its pattern ‘and practice of neglecting its
lower income neighborhoods in the prov131on of mun1C1pa1
resources and services.

2. Appointing a master, acceptable to plaintiffs, to submit
and enforce a plan to effectuate the Court’s judgment including:

a) Revision of Mt. Laurel's zoning, subdivision and PUD
ordinances and PUD cénditions to eliminate all unnecessary
requirements which unduly add to the cost of housing in

order to permit the construction of least cost and subsidized

housing in the township, 1nclud1ng mobile homes and mobile
home parks; '

b) Revision of Mt. Laurel's zoning map to provide a
realistic and sufficient opportunity for least cost
and subsidized housing in the township;

c) A comprehensive plan to‘remed?ﬂthe defendant's history
of discrimination in the provision of municipal resources

and services to the neighborhoods inhabited by the resident
poor; and

d) A comprehensive plan setting forth any other necessary
and advisable action for the creation of a realistic
housing opportunity in the township for persons of low

and moderate income.

3. Ordering the issuance of a building permit to the plaintiff-
intervenor for the development of his mobile home park unless

the defendant can demonstrate that the proposal does not meet
minimal standards of health and safety.
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Every aspect of this requested relief is direcﬁed to femedy a specific
wrong documented throughout the past eight years of 1itiga£ion. This Court
must act in a definitive manner and exercise its power to grant an éffective
remedy when confronted by a recalcitrant'défendant’who continues to deny
plaintiffs their constitutional rights.

This is no longer a “fifst case". The défendant‘can‘no longer assert
that it has just recently been advised of its constitutional obligations.

It has had the full benefit of two Supreme Couft decisions in both Mt. Laurel
and Madison and still refuses to pomply.‘The Supreme Couft's evaluation.of
Madison Township's inaction is on point and relevant to the Court'é considera-
tion of the remedy to impose here. 1In Maaison, the Supréme Court stated:

In Mount Laurel we elected not to impose direct
judicial supervision of compliance with the
judgment "in view of the advanced view of zoning
law as applied to housing laid down by (the)
opinion". 67 N.J. at 192. The present case is
different. The basic law is by now settled.
Further, the defendant was correctly advised by
the trial court as to its responsibilities in
respect of reginnal housing reeds in October,
1971, over five years ago. 117 N.J.Super. at
11. It came forth with an amendment ordinance
which has been found to fall short of its. obliga-
tion. Considerations bearing upon the public
interest, justice to plaintiffs and efficient
judicial administration preclude another
generalized remand for another unsupervised
effort by the defendant to produce a satisfactory
ordinance. The focus of the judicial effort
after six years of litigation must now be
transferred from theorizing over zoning to
assurance of the zoning opportunity for pro-
duction of least cost housing. Madison, supra,
72 N.J. at 552-53.
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Madison Township, it should be noted, was deemed a recalcitrant munici-

pality because the law was then settled. Mt. Laurel, a fértiéri, musﬁ be

held to a higher standa;d since it has already been the subject of a Supreme
‘Court mandate. Thus, in this casé, an effective remedy must be rendered in
order to avoid placing thekplaintiffs in the same position thét they have

been in since the initiation of this litigation:' no housing‘opportunities
while challenging Mt. Laurel's contemptuous effort to "comply" with theoretical

court orders.

A. Declaratory Relief: Mt. Laurel has failed to amend its land use

controls so as to eliminate the specific exclusionary features of its land
use regulations condemned by the Supreme Court and to end its pattern and
practice of discrimination in the provision of municipal resources and
services to its lower income neighborhoods. The most fundamental relief
required here is to definitively declare, once and for all, that Mt. Laurel's
land use controls are invalid. This Court must find that:
1.  Mt. Laurel's Ordinance 1976-5, zoning ordinance, map,
subdivision and PUD ordinances and PUD conditions do
not provide a realistic housing opportunity for
~ persons of -low and moderate income in the township.-
2. Mt. Laurel has failed to end and reverse the practice

of economic discrimination against its own resident

poor in the provision of municipal resources and
services. ERE

3. Mct. Laurel has unreasonably prohibited mobile homes
and mobile home parks from its borders. '

4. Mt. Laurel has failed to take other necessary and
advisable action to realistically provide a housing

opportunity in the township for persons of low and
moderate income. '

B. Appointment of a Master: 1In Madison, the Supreme Court noted the

possibility of a need to appoint an impartial expert to report to the Court
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"as to a recommendation for the achievement by defendant of compliance"

with the Court's order. ’Madison, supra, 72 E;g. at 554. Plaintiffs submit
that compliance’with the Court's order here may be achieved only by the
appointment of a master, acceptable to the plalntlffs 1 The role ef the
master w111 be to submit and enforce a plan to expedltlously effectuate the
Court's order.

The appointment of masters has been extensiﬁely used by federal cqurts

to implement plans for school desegregation,2 the improvement of prison

1 In Hart v. Community School Bd. of Brooklyn, 383 F.Supp. 699 (E.D.N.Y.

1974), aff'd 512 F.2d 37 (24 Cir. 1975), the Court stated that the selection
of a Master should be made, if possible, with the concurrence of the parties.
Hart, supra, 383 F.Supp. at 764. Similarly, in Construction Industry Ass'n.
of Sonoma Cty. v. Petaluma, 375 F.Supp. 574 (N.D. Cal. 1974) rev'd on other
grounds 522 F.2d 897 (9th Cir. 1975), each party was invited to suggest three

names.

2 Swann v. Charlotte Mechlenberg, 402 U.S. 1 (1971) (school desegregation

plan adopted by a master and approved by the district court upheld); Swann
v. Charlotte Mechlenberg, 306 F.Supp. 1261, 1313 (W.D.N.C. 1963) (court
appointment of '"expert consultant" in educational administration to prepare
school desegregation plan with which defendant directed to comply); U.S v.
Bd. of Comm'rs of Indianapolis, 503 F.2d 18 (7th Cir. 1974), cert. den.

421 U.S. 929 (1975) (court rejected challenge to district court's appoint-
ment of a two-person commission to prepare desegregation plan); Armstong

v. O'Connell, 416 F.Supp. 1325 (E.D. Wisc. 1971), aff'd 359 F.2d 625 (7th
Cir. 1976), rev'd on other grounds, 97 S.Ct. 2907 {1977) (Court held
designation of master to assist court by preparing school desegregation
within judicial power Hart v. Community School Bd. of Brooklyn, supra,
(appointment of skilled master crucial to preparation of workable remedy);
other school desegregation cases in which a master was appointed include
Keyes v. Denver School District, 380 F.Supp. 673 (D.Colo. 1974); Bradley v
Miliken, 402 F.Supp. 1096 (E.D. Mich. 1975) rev'd on other grounds 418 U.S S.
" 717 (1974); Morgan v. Kerrigan, 401 F.Supp. 216 (D. Mass. 1975), aff'd 530

F.2d 406 (1st Cir. 1976); U.S. v. Texas, 342 F. SuEB 24 (E.D. Tex. 1971),
aff'd 466 F.2d 518 {(5th Cir. 1972).
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conditions1 and schools for retardedchildren,2 and housing desegregation.3

Five years after the initial trial court decision in Gautreaux v.

Chicago Housing Authority, supra, which enjoined the Chicago Housing Authority
from racially discriminating in the selection of construction sites
for new assisted housing, the court articulated a clear mandate:

The master is directed to study and review
segregation in Chicago public housing to
determine and identify the precise causes of
the five-year delay in implementing my judg-
ment orders, and to recommend a plan of action
that will expedite the realization of my various

~orders and judgments.  In so doing, the master
shall not be limited to determining whether HUD
and CHA have employed their 'best efforts,' but
shall examine all possibilities to expedite the
mandate of this Court that the supply of dwelling

"units in Chicago shall be increased as rapidly as
possible, including, without limitation, utiliza-
tion of new housing programs established by the
Housing and Community Development Act of 1974.
384 F.Supp. at 38. (Emphasis added).

Masters have also been appointed in exclusionary zoning cases. In

Construction Industry Ass'n. of Sonoma Cty. v. Petaluma, supra, the Court
stated its intention to appoint a special masﬁer and invited the parties
to submit names of qualified persons to perform~this task. Likewise,

3
By

Prison cases in which a master was appointed include Newman v. Alabama;
559 F.2d 283 (5th Cir. 1977); Taylor v. Perini, 413 F. Supp. 189 (N.D. Ohio
1976) and Hamilton v. Landrieu, 351 F.Supp. 549 (E.D. La. 1972).

2

Masters have been appointed in other school cases including those
regarding the education of retarded children. N.Y. State Ass'n. for
Retarded Children v. Carey, 409 F.Supp. 606 (E.D.N.Y. 1976); Pennsylvania
Ass'n. for Retarded Children v. Pennsylvania, 343 F.Supp. 279 (E.D. Pa. 1972).

37

Gautreaux v. Chicago Housing Authority, 384 F.Supp. 37 (N.D. I1l.
1974); Construction Industry Assn. of Sonoma Cty. v. Petaluma, 375 F.
Supp. 574 (N.D. Cal. 1974), rev'd on other grounds 522 F.2d 897 (9th
Cir. 1975); Pascack Associates v. Tp. of Washington, 131 N.J.Super. 195
(Law Div. 1974), rev'd on other grounds 74 N.J. 470 (1971).
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the trial court in Pascack Associates v. Tp. of Washington, supra, appointed

a master. In Pascack, supra, 131 N.J.Super. at 207 the court stated:

The only viable remedy is a limited intervention
by the court in the zoning process. -Since judges
have not been known to possess any particular
expertise in either zoning or planning, it is
incumbent upon the court to utilize the services
of independent expert consultants to assist in
formulating a remedy consistent with effectuating
the judgment. See Swann v. Charlotte-Mechlenberg
Board of Education, supra. - With guidance
"judicially discoverable and manageable standards"
are readily available for resolving this contro-
versy. See Baker v. Carr, supra, 369 U.S. at 217.

Plaintiffs submit that a master with clear directives from this Court

can act effectively and expeditiously to realize the Court's order in Mt.

Laurel.

C. Site Specific Relief: Plaintiff—intervenor1 is the first developer

known to the plaintiffs who has come to the township ready, willing and
able to provide a housing opportunity for the poor2 and to provide a section

of subsidized housing for the very pdor.3 Ordinance 1976-5 has been in

2

Roger Davis, president of Davis Enterprises, the plaintiff-intervenor

has sought to build a mobile home park on a 107 acre tract he owns in Mt.

Laurel. 1T 58-20, 1T 60-7 to 10. The proposed plan is for 590 mobile home
units on 5,000 square foot lots or a density of 5.4 units per acre.

2 Davis estimated that park rentals would range from $80-86 a month. 28T
144,  The consumer would decide which type of mobile home to purchase. If
the consumer chose the least expensive new mobile home, costing approximately
$13,000, the total monthly cost of living in the mobile home park would be
$268 per month. Of course, a resident could choose to purchase a more
expensive home. Davis also indicated that he would permit into the park
pre-owned mobile homes provided they were built in accordance with the HUD
standards. This could lower the cost for the consumer even further. 3AT 62.

3 Davis also made a commitment to build 20% of the mobile home pads with

rental units so that they could qualify for HUD Section 8 subsidies. Under the
Section 8 program, the tenant would not pay more than 25% of his income for the
rental of his mobile home and space in the park. 1T 73-8 to 15. This subsidy
would open the park up to those persons in the lowest income groups which

need subsidies to afford decent housing.
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existence for over three years. It has produced no development and no
movement toward development of least cost or subsidized housing. Nor have
any of the other zones produced this opportunity. However, it was uncontro-

verted that within 90 days of the,township's‘épproval of the Davis plans

and the issuance of a building permit,kconstruction of the mobile home park Cowi]

could be started. Six months from the first heafing on these plans, the
first residents could move into the park.1

Plaintiff-intervenor's proposal is élearly within parameters established
by health and séfety.2 Yet, the defendant has done nothing to encourage
this developer. Despite the dramatic need for these units, admitted by
defendant in its own ordinance, Ordinance 1976-5, Article XVIII, Section
1702.2.6 and Section 1703.1.5, the developer was rebuffed.3 Thé trial

court finding no possible justification for the exclusion of mobile

homes stated that:

1 Dpavis, 2T 70-2 to 20.

R t
The drafter of the park's preliminary plans testified at trial that the

layout plan for the park was prepared in conformity with three recognlzed
national standards, HUD Minimum Property Standards for Mobile Home Parks;
the Urban Land Institute Report, Technical Booklet 68: Mobile Home Parks;

and the A.S.P.0. (American Society of Plannlng Officials) Report on Moblle
Homes. 28T 173, 28T 174-1 to 10. ‘ :

3 Thevtrial court found: ' -

His (Davis') efforts have been to date wholly unsuccess-
ful. Indeed, it is clear that the governing body has
totally ignored his . proposals, declining to give him
even a hearing, although he was prepared to make a
detailed presentation, with maps, structural data,
aerial photographs and slides. Mt. Laurel II, supra,
161 N.J.Super. at 356. :
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From the evidence and testimony in ‘this case I am
satisfied that not only are mobile homes an accept-
able form of moderate~cost housing, but as their
development is proposed by the intervenor, they
constitute the only prompt and realistic relief that
can be given to plaintiffs to make available an
actual supply of least-cost housing in the near
future. 1Indeed, the township does not argue :
seriously to the contrary. Mt. Laurel II, supra,
161 N.J.Super. at 359. :

Accordingly, he ordered the review of the plaintiffs-intervenor's plans

within 90 days consistent with the "least cost principle enunciated in

Madisqn."l Mt. Laurel II, supra, 161 N.J.Super. at 359.
Plaintiffs submit that they are entitled to this site specific

remedy. - Anything less could very well mean that plaintiffs will be

The following order was issued:

The appropriate Mount Laurel agencies and authorities
shall forthwith review the application of Davis for develop-
ment of a mobile home park and such review shall be in a
manner consistent with the least-cost housing principles
enunciated in Oakwood at Madison. The mobile home park shall
presumptively be deemed to protect the public health, safety
and welfare if such plans conform to Chapter IX, New Jersey
State Sanitary Code applicable to mobile home parks and the
minimum property standards for mobile home parks published
by the Department of Housing and Urban Development. In the
event the reviewing authorities determine that it is neces-
sary to impose additional conditions upon any approval to
be granted by them, such conditions shall be supported by
written reasons for imposing such conditions, including an
estimate of the additional cost generatéd by such condi-
tions, and the basis for the estimate.

Review of plans submitted by Davis shall be compléted
by the reviewing authorities within 90 days. -Mt. Laurel II,

supra, 161 N.J.Super. at 359.
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trapped in ﬁheir uninhabitable homes indefinitelyl as Mt. Laurel redraws
its zoning map and revises its zoning ordinance. The Eonsideration of this
specific development proposal on the other hand will prévide an immediate
housing opportunity for a number of the plaintiff class who ﬁeed housing.
The choice for this Court is clear: issue a pyrrhickpaper victory or
order implementation of the judicial mandate. The reasons arﬁiculated in
Madison for gfanting a meaningful remedy are even more applicable here. In

Madison, the Court stated that specific relief "creates an incentive for

' the institution of socially beneficial but costly litigation such as this

and Mt. Laurel". Madison, supra, 72 N.J. at 551. If the low-income piaintiffs‘

who brought ﬁhe first exclusionary zoning case in the country devoting over
eight years of their lives to its prosécution are not entitled to such
relief, who is? Municipal officials and low—incomevpérsons all over the
country are looking at Mt. Laurel, New Jersey, to see if exclusionary
zoning suits are ultimately én exercise in futility. A specific remedy
serves the purpose of "getting on with the needed housing for at least some

portion of the moderate income elements of the population.” Madison,

supra, 72 N.J. at 551:. This purpose is particularly appfdpriate in Mt.
Laurel. The facts demonstrate that this is the cleérest of all cases for

upholding the trial court's order directing construction.

1 The low income plaintiffs have been involved in this litigation
since the Spring of 1971 when the complaint was filed. Their goal eight
years ago was to move their families out of homes that were unfit for
human habitation to decent, safe and affordable homes. The conditions

they were living in were vividly described by the trial court in the
initial Mt. Laurel decision.
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3

The primary basis in this case for awarding specific’relief is the
housing needs of the plaintiffs. However, relief is.also justified by
the developer's involvement in this litigation. Having fully partici-
pated in this massive 29 day trial, the plaintiff-intervenor is entitled.
to this relief in his own right. Courts throughout fhe‘United Stétes,
particularly in Illinois,1>Michigan,2 and Pennsylvania,3 have ordered
that building permits be issuéd to developers who have successfully
challenged the exclusion of mobile homes. The’concept of specific
relief to developers in:exclusionary zoning cases has glsqbbeen stronglyv
endorsed by legal commentators'in addition to those cited in Hadisoﬁ-4
As a New Jersey commentator’concluded:

More than three years have passed since the Mt. Laurel
decision and it appears that very few units for those in
need of housing have actually been constructed. While
~courts may not be directly responsible for building hou-
ing, their judgments should not be frustrated, and a
re-examination of judicial remedies in light of experience
may be appropriate.  Goldshore, Survey of Recent Develop- .
ments in Land Use Law, 103 N.J.L.J. 391, 402 (1979).

J-

Oak Forest Mobile Home Park v. Oak Forest, 326 N.E. 2d 473 (I1l.
App. 1974).

2

Nickola.v. Grand Blanc, 232 N.W. 2d 604 (Mich. Sup. Ct. 1975). There
the court while declining to rezone, held that its declaration of invalidity
"leaves plaintiff without any inhibition or restriction from exercising the

restricted use of the land in issue." Nickola, supra, 232 N.W. 2d at 615.

East Plainfield v. Bush Bros., 319 A. 2d 701 (Pa. Comnwth Ct. 1974);
Bd. of Supervisors v. Moland Development, 339 A. 2d 141 (Comnwth Ct. 1975);
McKee v. Tp. of Montgomery, 364 A. 2d 775 (Pa. Comnwth Ct. 1976); Meyers v.
Lower Makefield Tp., 394 A. 2d 669 (Pa. Comnwth Ct. 1978).

4

An exhaustive note, Developments in the Law - Zoning, 91 Harv.L.Rev.,
1427 (1978), strongly endorses “site-specific relief" as a basic judicial
remedy (by itself or in conjunction with more complex declartory and injunc-
tive relief) to eliminate exclusionary zoning. Developments, supra 91 Harv.
L. Rev. at 1694-1708. See also Judicial Relief in Exclusionary Zoning Cases:
Pennsylvania's Definitive Relief Approach, 21 Villanova L. Rev. 701 (1976).
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- CONCLUSION.

For the forementioned reasons, plaintiffS assert thét this Court
must reverse -all of £he opinion below with the exbeption of that partr
specifically relating'to the plaintiff—intervenof's proposed mqbile
home park. A suitable remedy must be ordered to assure compliance witﬁ

the Supreme Court mandate.

Respectfully submitted,
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