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SUPERIOR COURT OF NEW JERSEY.
APPELLATE DIVISION

A-1965-73
FOBE ASSOCIATES,
a Partnership, ’
Plaintiff-Appellant,
V.

. THE MAYOR AND COUNCIL AND THE

'BOARD OF ADJUSTMENT OF THE , St . o
. BOROUGH OF DEMAREST,r - | o o T

e

Defendants«Respondents./

- Afguéd June 10, 19751 -- Decided JUL 2 - 1975
Before Judgestolovsky,;LynCh and Allcorn.

On apnealyfrom Superior. Cour* of. New Jersey, o i
- Law Division,- Berqen County.n;;”~ : e

Elliott W. Urdang argued,the cause for the
- appellant (Dorfman & Urdang, attorneys).

Marvin Olick argued the cause for the respondents
(Gruen, Sorkow and Sorkow, attorneys)

 The oplnlon of the court was dellvered by

ALLCORN, J.A.D.

Our review of the record conv1nces us that the plaxntl
- falled to establlsh any spe01a1 reasons within the contemplatlon

of subsection d.kof‘N;J,S.A.40:55—39, which would warrant the



‘ recommendétion or grant of the use variance’ sought by the
’plaintiff.k For this reason, we”disagreé with the comment by

the trial judge in his opinion that had the‘Board:of Adjustment -
"granted'a variance" he would habe'felt impelied to sustain it.

See, DeSimone v. Greater Englewood Housing CorpQ No."1, 56 N.J.

428 (1970); Kohl v. Mayor and Councii of Fair Lawn, 50 N.J. 268
(1967).
¥ Moreovér;;given £he zo§ing’cfdinance of the municipality,
@ﬁi‘ Whiéh;compléﬁély exdlu&és'mﬁiti-family dwellings‘frbm within‘the’

’ 4kbmun1c1pallty,/no board of adjustment or governing body could flnd :
:”kw1th any degree of candor or legal proprlety ‘that the grant of a
ff;fxyvarlance to construct a complex of multl—famlly dwelllngs “w111 -

‘l‘fi; not substantlally 1mpa1r the 1ntent and purpose of the zone planv
:?“v;iand zonlng'ordlnance.gg N.J.S5.A. 40'55-39d The determlnatlon to. .
. exclude multl-famlly &welllngs from all reaches of the mun1c1pallty /

was- made by th Tlocal;governlng body The~p011cy 50 determlned

- 5was effectuatedfby thevenactment of an ordlnance to such end

‘ia\attended by tha customarywdellberatlve and other processes precedent

’jto and acccmpanylng ih‘ adoptlon of a zonlng ordlnance or amendment

’thereto. .

;the complete crdlnance constltuted ‘the ex1st1ng zone plan and

”;zonlng‘frdlnancezof the~mun1c1pa11ty, and SO remalns untll altered

In the very nature of thlngs, the grant of such a ‘variance
’necessarlly would alter fundamentally and substantlally the basic =

'I'? 'zonlng;scheme,as‘declared and establ1shed by thekordlnanc,. .Thus,

 §;§~§_§,46455j33 j34 35 N J S.A. 40 49—2 Once adopted,fu;;,J



relief from this type ofkcomplete exclusionary stricture cannot
~ be by way of variance, but only by legislative change. If "a

zoning ordinance is outmoded  or ill-fitting, its alteration must

be by amendment or revision ~- not by variance." Kramer v. Bd.

of Adjust., Sea Girt, 45 N.J. 268, 290 (1965).

So far as concerns the»actlon of the Board of AdJustment in -
rece1v1ng 1nto ev1dence a resolutlon of the local plannlng ‘board

- apnarently oppcslng the recommendatlon or grant of the requested

'~1s 1nt1mate1y lnvolved in- and closely concerned w;th both current

‘3ﬂ ZOnlng and landkuse, as well as w1th future development of the
;mun1c1pallty by way of zonlng and 1and use. To this end the;e

i.Leglslature has empowered 1t to prepare, adopt an& from txme to '

'“; tlme update  a maste ”plan for the phy°1cal develonment of,ehe

kémunlClpallty"; N J S A.40: 55 l 10; and has endowed it with llmltedv

e control w1th respect to the adoptlon of the orlglnal zoning -

;~g;of any subseqnent amendments, N.J. S A 40 55 33 402 55~35

e ; Thus, a- nlannlng bOard may express to the Board of Adjustment,;ﬁ'

e ltS non-blndxng oplnlon as to whether the variance would be

e:_conduclve to or detrlmental to the plannlng scheme" in relatlon tO‘i”‘

: these areas of zonlng, the zone plan and zonlng scheme, and land

use development Loechner v. Campoll, 49 N J. 504, 512 (1967)

Pe3-

'fvarlance, we percelve no lmproprlety. A mun1c1pa1 plannlng board.;g,"

'fg;ordlnance by the munlclpal governlng body, as well as the adoptxanf}_f;{
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'fjdevelopedjand is. ln use, with only approximately 2.5% remaining

: o ,
In any event and even upon the dubious assumption that the

receipt of such opinion was,improper, the plaintiff could have
suffered no prejudice inasmuch as the variance application |
necessarily had to be denied by reason of its failure to establlsh
spec1al reasons and its inability to satlsfy the negatlve criteria

of the statute.

Nor does the total exclusion of multi-family dwellings render

‘the ordinance lnvalld ln the factual complex of this case.,ﬁ
'kaemarest is llterally a small communlty comprlsed of apprOhlmately

ij 1,345 acres.x Almost all of the land in the mun1c1pa11ty has heenyp

ffﬂ undeveloped Fundamentally, as developed and zoned, Demarest is
o a communlty of 51ng1e famlly homes, servzced by a llmlted number i
Vee'of retall bu51nesses, and attended by the - uqua) school church

'fand o*her publlc and quaSL-publlc lnstltutlonal uses customarllv

In these c1rcumstances, the exclu51on of multl-famlly dwelllngs

’55,;*by the local zonxng ordlnance is neither capr1c10us, arbltrary nor

wuseP upon the mun1c1pallty to set aSLde a portlon or partlons of

';permltted use., See, Vlllage of Belle Terre V. Boraas, 416 u. S 1

A(1974>;;5

: Nor do we flnd anythlng to the contrary in the dec151on

found‘lnjthls type communlty. Industrlalvusesware»not‘permltteﬁ;eggg,ely

‘unreasonable, and there lS no compulslon, constltutlonal or other~~‘ﬂ S

Qlts 1and area for the constructlon of multl—famlly dwelllngs as a o

}fiiof the Supreme Court 1n the recent case of So. Burl Cty. N. A A.C. P

'iQ v. Tp. of Mt. Laurel .67 N.J. 3. 151 (1975) © Indeed, the~court,'

%xfexpressly llﬂlts 1ts mandate to prov1de "the oppareun;ey for an_
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appropriate variety and choice of housing for all categories of

"~ people who may desire to live there," to developing municipalities.

(67 N.J., at page 187) Excluded are "the central cities and

" older built-up suburbs of our North and South Jersey metropolitan

areas". (67 N.J., at page 160) Segal Construction Co. v. Board

of Adjustment of Wenonah, "N.J. Super. (App. Div. 1975).

We find no merit in the other contentions urged by the

' plaintiff.

Aqurdingly;fthe‘judgmént of the Law Division is‘affirmed.  f2a
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