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SUPREME COURT OF NEW JERSEY
A-129 September‘Term 1975

FOBE ASSOCIATES, a Partnership,

Plaintiff-Appellant,
V.
THE MAYOR AND COUNCIL AND THE
BOARD OF ADJUSTIENT OF THE
BOROUGH OF DEMAREST,

Defendants-~Respondents.

Argued May 25, 1976 - Decided MU(L\\ L, \a7+#

On certification to the Superlor Court,
- Appellate Division.

Mr. Elliot W. Urdans > argued the cause
tor appellant (hesrru. Dorfman & Urdanﬁ,
attorneys). ~

Mr, Marvin Olick argued the cause for
responaents (liessrs. Gruen. Sorxkew &
Sorkow, attorneys).

The opinion of the Court was delivered by =

CONFORD, P.J.A,D. (temporarily assigned).

Plaintiff, a developer, was unsuccessful in the
Law Divisipn in seeking adjudications that (a) the denial

by the Demarest Borough board of adjustment of ayrecomQ

mendation of a "d." variance (N.J.S.A. 40:55-39d.) for



erectioﬁ of a garden apartment house in a restricted single-
family residence district was illegal as arbitrary and un-
reasonable; and (b) that the zoningvordinance of the borough
was invalid by reason of its absolute prohibition of multi-
family—residential buildings. The Appellqte Diyision

‘affirmed the trial court judgment for defendants. We granted

certification, 69 N.J. 74 (1975), and heard argument in this

case and in Pascack Association v Mayvor and Council of

Washington (decided this day) together, similar questions

being implicated. We affirm.

: | ' The Borough of Demarest is situatecd in northeast
’ . Bergen County in an area known as the Northern Valley. It

1s located within a few miles from, and is within easy coa- -
mutation distance of, New York City and principal cities

of northern New Jersey. It comprises approximately 1;3u5
acres. The borough's first zoning ordinance was adopted in
1941'ahd contained no provision'fof multi-family housing.
With only a féw minor changes it remained intact untii 1966
when a new master plan and the preéént zoning ordinance Were
enacted, substahtially upgrading minisum lot requiréments.‘
Under thevpresent ordinance, theré are five single-
family residéntial zones in the town with miniﬁum.lot size§v
ranging from l0,000 square'feet’to‘uo,ooo sqdare féet. These

residential zones account for 1,338 acres; the remaining




seven acres are zoned as one single commercial district,

This "business district" is of the neighborhood vérietyQ

consisting of a row of stores and a bank.

It is not disputed that Demarest can be

‘characterized as a developed or almost completely developed

municipality. Of the total 1,345 acres in the borough, 35.5
acres‘are privately aned vacant residential land, 34.0 more
privately held acres are underdeveloped ahd may be sub-
divided, and 928.5 aéres are taken up by a privately owned
school and én'épérating golf course. Hence,‘excluding the

school and golf course areas as‘unavailable, Demarest is

- 97.5% developed. ‘The area developed with singlc-family homes

consists of about‘luoo lots, about 550 becing lots of from a
gquarter to a half acre and the remainder from a half acre to
an acre, |
| Plaintiff's property is a vacant parcel of
approximately 8.15 acres situated between County'Road and ‘
Piermont Road; both county roads. It is located in a BB
residential zone requiring ﬁnglé-family development on |
minimum 30,000 squarg foot lots. It is a heévily wooded

tract of relatively uniform topography, and municipal and

 public utilities arc available. Plaintiff proposes to build

a.120 unit garden apartment development. It would consist

of five separate buildings,_colonial styled of brick veneer,

_3-



one building each facing County and Piermont Rdads, the.

other three facing the ihterior‘of the proverty. Setbacks

would vary‘frOm 50 to 120 feet. The net building coverage

(deducting land to be dedicated) would be 16.5%. The

'-propoSed'prOJQCt would consist of 80 one~bedroom and 40

, two-bedioom units, allegedly in the middle to moderate

income rénge.v Parking would be available for 185 automobiles.,
The Validity of the Zoning Ordinanée.

At the trial in the Law Division it was agreed
that the record before the board of adjusﬁment‘on the
varianee application would be stipulated as relevant to the
issue of validity of the ordinance as well. However, in

view of our conclusions on matters of law in our opinion in

Vthé companion Pascack Association case, subra, it will not
be necessary fdlly_to analyze either the«teétimony before the
board of adjustment or that newly adduced before the‘Law
Division for purposes of the present noint.

There is no eésential difference between the

facts here and those in Pascack Associlation in respect of

the contention of invalidity advanced in both cases. That
position}was that in view of the essentiality of housing for

all categdrieS'of péople and families and the current -
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‘shortage of multi-family housing in and around the environs"
and regidns of Washington and Demarest, respeétivély; it is |
mandatory that every municipality in those regions, re-
gardleSs of‘the nature and extent of iﬁs current develop-
-ment,'proVide by'its zoning ordinance the'opportunity for

- some degree éf multi-famlly residential development. We

rejected that contention in. Pascack Association. We held
that the reasonableness of exclusion by zoning of multi-
family houéing depended upon the nature and extent of
development in.the muhicipality. There, where the historical
development of a small municipality over a period bf time

was one almdst of total devotion to the prbvision of a
homogencous single-family residénce community to satiéfy the
needs and desires of people most of whose householdfheéds

| had occupationsvelsewhere, we concluded that there‘was
nothing invidicus in a zoning or general welfare sense about
such development. We further held that it was not mandatory
that any part of the small amount of vacant land left in the
muhicipality be zoned for multi-family housing as against

the municipal legislative judgment that the best_interests

of the municipality would be served by preserving its
character‘gnd stabilizing its development as a single-family ~

residential community.



We took notice of our'intervcning decision in

So. Burl. Cty.,N.A.A.C.P. v Tp. of Mt. Laurel, 67 N.J.

151, app. dism. and cert. den., 423 y.s. 803 (1975) ("Mount

Laurel" hereinafter), see also Oakwood at N“dison, Inc.

et al, v The Tovnship of Madison, - N.J. (1976),

and held that case not authority for a different result.

We pointed out that the gravamen of Mount Lourel was the

fundamental illegality of zoning in a developing municipality,
with sizable avéilable areas of developable land, which denied
to low and modefate.income families the oppertunity of |

obtaining new Housing tilere, washington Leiisaip was not or

- the character so delineated.

_ We acknowledged in Pasca ek Association the
serious current shortage of housing in Bergen COunty and
elsewhere in the state and recommended legislative attention
to the problem, possibly by creation of regional or state
zoning agencies, functioninglunder corrective standards.

But a sociological crisis not meeting the peculiar dimensions

of the exigency which compelled our attention in Mount Laurel

was not regarded as the appropriate occasion for'impoéing

upon the judiciary "the role of an ad hoc super zoning

1

legislature *** " for every municipality in the State.

Pascack Association v Mayor and Council of Vashinston, subra,

slip opinion p. 23.




As no%ed above; we perceive no significant
difference Betweén the factual situations in Washington
Township and Demérest Borough in relation to the application
of the foregoing principles. Demarest is’less than 2%
square miles in area, wi£h a‘197O populaticn of 5,133 (as

revised from an’briginal incorrect census figure of 6,282).

. As cogently pointed out by a planning expert who testified

| for the tOWnshipg virtually all of Demarest's housing has

been‘built‘in r@sponse,to regional needs and demands for
precisely the kind of housing which eventuatgd. There is
no industry andilittle commerce in Demarest. Tnus local
activities of tthatter kinds have generated no correlative

need for local housing, cf. Mount Laurel, 67 N.J. at 187,

and an important and necessary regional purpocse has been

served in providing suitable housing in a desired environment

~ for those whose industrial, commercial and professional

zrtivitiés elsewﬁere have bénefitted’the social ordér. How
beSt to uSe theifew lsolated parcels of vaéant land remaining
in Demarest is é matter‘for the local governmental bodies
unless and until the Légiélature expressly ordains any

specific disposition (within constitutional limitations).

- The Demarest ordiﬁance is not invalid on the grounds

advanced by plaintiff.



11

_Application for the Variance

. A ccnsiderabiy more complex question is presented
‘byche»denial of a recommendation for a variance for plaintiff's
project.l It comprehends several sub{issues:‘ (a) Is the
alleged regional need for multi-family housing a proper
"speeial reason' for granting a d. variance (I.J.S.A. 40:55-39d.)

t

in a single-family district on "general welfare" grounds? (b)
If it is, is it a use "inherently" serving the general welfare,

: SO as nqt to require a Shoﬁing tnat the puoiic wellare beneilc

‘ v‘ is peculiariy dependent upon the location of the site of the

variance, see Kohl v lMayor and Council of Fair Lawn, 50 N.J.

268,_279-280 (1957)? (c) If it is not such an "inherently"
beneficial use, is there the required showing’specified in
(b) supra? (d) In any case, is a denial of variance by the

1 board of adjustmeﬁt;on the grounds which it advanced'so
arbitrary; Capricious or unreasconable as to require the court

to mandate_a recommendation for variance?

1. Under the statute, the board can only recommend a d.
variance. The governing body is required to accept or

reject the recommendation. N.J.S.A. 40:55-39d.

_ The Municipal Land Use Law (L. 1975, c. 291), which. becume
effective subsequent to the municipal actions herein, permits
the board to grant a d. variance by a two-thirds vote of its
entire membership, N.,J.S.A. 840:55D~57d. Such action may be
appealed to the governing body, N.J.S.A. MO 55D-8a.
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A more extended survey of the proofs before the
board of adjustment, to which a réviewing court is confined

in resolution of the issues, see Reinauer Realty Corp. v

Paramus, 34 N.J. 406, 416-417 (1961), is necessary at this
point. |

The precperty in qucstion has access to‘twd |
parallel roads, Pierpont Road'on the east énd County Road on
the west, Sufrounding property to ndrﬁh, east and west is
zbned, like the’subject tract, for minimum 30,000 square foot
lots. Land to the south is zoned for minimum 22,500 square
~ foot lots, aiso single—family. Surrounding the tract are a
humber'of,singleéfamily homes, considerable vacont iand, some
owned by .the town, and two old'houses the nature of whose usc
was disputcd@- Plaintiff's expert thought they contained,
reSpectively, threec and five}families."The zoning ¢fficer
disputed this as to one of the’houses.

A pfofessional planner named Moore testified for
plaintiff that there was a need fof multi-family rental
housing in Demarest and the region as a whole. There are
only 39 housing units in two-family houses (2.1%) and 28 units
in apartment houses (1.6%) in‘Demarest. The neighboring
boroughé of Alpine, Closter, Crésskill and Haworth were

describedyas of similar characteristics. Ninety-four per cent



of all residential units in eleven homogeneous municipalities
in the northeast Quadrant of Bergen County were Single—family;
of all‘the‘land‘thercin 887 was zoned for single family, 2%
for two{family and-ndne for multi—family. 'Howevef, using
what the Bergen Count& Planning Boarddenominates as the
Northern Valley sector (15 towms inclusive of Demarest) T76%

df the housing units are oné-family and 24% multi-family. The
laﬁtér figure compares with 41% in the Sfate, 38% in Befgen’

County and 3.7% in Demarest. Citing figures,compiled by the
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need for 5;113 new housing unité_in the éounty, yet only 2,3&4‘
permits wefe issued in 1969 and 1,732 in 1970.

Mooré was of the view that every municipality should
have some land zoned multi-family residential and that |
Demarest should have from 10% to 25/ of résidential units of
that character. There is a particular afeaAneed for rental
apartments‘for thé elderly, single persons and young marrieds.
The instant project would attract those kinds‘of tenants.

Moore was of the view‘that the tract was physicélly well suited
for the prbposed projcct; that its location on two travél
arteries, as well as near storesland a proposed recreational

complex, madevit excellent for mUlti—family use;dthét,it would
' be'visually-shielded from nearby residenCes;‘and that pub1ic

utilities would be available. He did not believe the project
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would impair Lhe zone scheme and plan becauue the plan itself
was def1c1ent in failing to provide for multi-family housing.

Plalntlff produced a real estate expert, Stewart,
who esfimated that the one-bedroom apartment in plaintiff's
ppoject,wouldurent for $275 monthly and the two-bedroom for
$325,,requiring incomes of'$l&,OOO and $16,900 respectively.
He corfobOrated Moore as to shortage of apartments in eastern
Bergen County; Stewart said the erection of the projeot,wouid
nof lower the‘value of surrounding property for singlo—family
development by more thon 3% or Ua. - |

“An objecting neighbor offered‘a witness, Berliner,
’an'architect'With some planning expericnce, who gaVc the
opinion tndt the'subjcct preoperty was unsuitable for garden
apartments. ' He concluded it failed to meet several planning
principles: (1) that the project have roughly the same density
as the surrounding areas; (2) that it have thec same act1v1ty
level; (3)‘that it create the 1eaot offense to surrounding
neighbors; and (4) thaﬁ 2 suitable buffer zone be created.
Berlinef disputed Moore's view thét gooq planning called for
every municipality to have avpercentage.of land zoned for
~multi-~-family housing and cited the}Regional Plan’Association's
suggestion that there should be tegional diversity, with some
municipalitieé maintaining unique characteri thg, rather than

'every municipallty nrov1d1ng various kinds or- densitios of

- 11 -



housing. If there is a need in Demarest itself for multi-
family houéing,'its location should be based on a careful,
exhaustive study rather than be determinéd by variances on
an ad Qggybasis. The instant application would be spot zoning.
Berliner felt the project would hdve méjor adverse
impact on the immediately Surrounding area, with a gradually :
lesser~effect‘on’more distant sectors, It would have a major
negative effect_pn the master plan of the borough. However,

somewhat ambivalently, Berliner would not say that,this single

o)

projact would 2lter the establicshed chorocter of D:marc: as
,whole. |

A neighborihg resident, oné Prcss,.testified he had
investigated rental apartments in the area and their cost.
One-bedroom épartments in nearby Tenafly rent for from $295
to $375 per month. ‘Two-bedroom apartménts in‘Oradell rented
for $500 per mdnth. On a éomparable square foot rental basis
the proposed Demarest apartments‘would‘rent for $350 (one
bedroom) and $393 (two bedroom). ~Since the Demarest site was
.more attractive than the others, a $50 premium factor could be
added. Preés examined records‘indicating thatv37% df the homes
sold in Demarest in 1972 were sold for $45,000 or less. He

estimated that carrying charges on’av$40,000 home in Demarest,
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after a $7,000 down payment, not including'heat, repairs and
maintenance, would be approximately $350 per month. He thus
COncluded that it could be lesé expensive for some families
to carry a single family house than live in such a two-bedroom
apartmenéfprOJected by plaintlff |

The attorney for the Demarest Planning Board was
permitted, over vigorous objection by plaintiff, to offer in
evidence a resolution of that body opposing the varlance

application. The planning board felt the variance would be
substantially detrimental to the public good and to the intent

and purpose of the master plan and ordinance., It would inter-

fere with the planned population of the borcugh and thuart

orderly growth; it would violate the neighborhcod s¢beme‘to

the detriment of necarby home owners who had relied on the
ordinance and master plan; it would effoctlvely make it impossible
to prevent multi-family developments on other vacant lots in

the borough.2

In denying a recommendation for the requested variance

the board of adjustiment made findings of fact, inter alia, (l)

2. We consider the admisuibllity of the rcsolutlon in IIB.

hereof.

,é 13 -



that multi-family dwelling units would be found iﬁ nearby

municipalities which "supply the needs of the general'area

and the borough of Demarest"; and (2) that the borough ”is,
eséentially a 1ow-density,vsingle~family home community which
is~virtuéily fotal*y developed with a rclatively small amount
of pr;vatcly owned land avoilable for developMPnt the Boroubh
has little commercial use and has sufficicnt hcusing for
persons working within the Borough". The board's conclusions
were: |

(9) That thn 'an*())rh of DNemayacst g a
comwuni*y of established character that
is almost totally developed with onc family
residential structures and the gronting of
the variance sought by the Avpellant would
have a mejor impact upon the entire Borough
- generally and even a grecater impact upoen
- the surrounding neighborhood.

(b) The special reasons advanced by the

~Appellant to the effect that the municivality
has an obligation to furnish a balance in
housinrg for its citizens, has not been proven
to the satisfaction of the Board and is based
solely on the nalked, unsupported testimony _
of Appellent's Planncr. Further, thes alleged
needs of those who cannot afford one family
dwellings, or those who do nct desire same,
will not necessarily be met by the proposed
development. o

(¢) That the Borough of Demarest, acting
through its Planning Beard and Governing Body,
adopted a master plan and implemented it with
& Zoning Ordinance approximately thirteen..
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years ago. The Zoning Ordinance of the-
Borough has, from time to time, been amended
as the need arose. There 1ls no recason to

- believe that if the need truly cxists for
multi-family dwellings within the Borough,
that the resvonsible bodies would not ;
recommend and adopt the appropriate legis-
lation, based upon a thorough evaluation
and a complete inventory of ncedo and
available land. ~

(d) That the granting of the variance
would substantially impoir the intent and
purpose of the zone plan and Zoning Ordinance
of the RBoreugh of Demarest and would operate
as a substantial detriment to the public good.
of the findings of fact mentioned above, the one that

P T SR | Y - N . "o VR 10 MK}
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cnily cwclling unlts are
. supplied by nearby municipalities is not suppoftcd-by sub-
‘stantial evidence if the "general arca' is tékcn as a
~reasonably large housing market region inclusive of Demarest.
Indeed, the‘evidénce is to the contrary. But there'is sub-
stantial support for the determinationsthat Demarestyggg.gg
does not need such hcusing'based on the generation of 1ts
businéss or industry and there was no substantial evidence that
its present residents need aﬁd cannot obtain such accommodations.
or theAconclusiohs of the boafd set forth above,.
(c) is irrelevant. The variance grant serves. a zoning
function distihct3from‘that of amendment of the ordinance, and

‘the mere‘failure of the governing body to amend to provide for

, vmultl family dwellingu is not necesvarily a good reason. for

denlal of a variance. Ve flnd the other conclusions of_the“

’board supportcd by oUbotwntlal eVLdence.



The Law Divicion judge was‘of’the view that there
werc~special~r¢asohs which would properly have grounded the
grant of:a d. variance but that the discretionary deter-
mination of the beoard contra should not be set aside. 'The}
Appellate Division concluded there were no gpécial reasons
which'wduld héve~justified a variance and that no board of
adjustmenﬁ could with propfiety conclude that the variance
would not substantially impair the intent énd purpose~df the
zone plan and ordinancé.' 1t was thought that if the zone plan
was outmoded rectification should properly be by amendment or

PR F SOV Y
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- Bd. of Adjust.. Sea Girt, 145 N.J. 268 290 (1955).

A. "Special Rcasons'

We first confront fhe question whether a regional
need for and shortage of multi4fémily rehtal hcusing is a
"special reason” for a recommendation of a use therefor
contrary to a restriction of the district to single~family

‘ 2 _
residences on minimum 30,000 square foot lots.  Plaintiff

2. There was no proof and there is no argument that thils
tract is not develonable for residences on such lot° or
:that the lot s12e is wnreasonable.
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urges‘that cdnstruction’of apartment houses anywhérc
Demarést regiQn serves the general welfare and thus
legitimizes a variance therefor under the rationale
in one of our reccent decisions as follows:

The pertinent section of the zoning
enabling act, N.J.S.A, 40:55- 30(d)
authorizes the grant of a use variance

upon an 'fflrmmtsvc finding oi "speeilal
reasons" "in particular cases", togcther
with the negative findings, appllcable
in all zoning relief situations, that
the "relief can be granted without sub-
stantial detriment to the public good
and will not subgtantially impailr the
intent and purpose of the zone plan and

It is long settled law in this state
‘that this unique nrovision deces not re-
quire that the particular prenises
cannot icavlb*y be used for a Dcrml ted

- use or that other hardship exists.
"Special reasons" is a flexible concent;
broadly SFDaking, it may be defined by

in the

expressed

the purposes of zoning set forth in L.J.S A,

40:55-32, which opec1xlc@lly include pro-
motion of "health, morals or thegeneral
welfare.” Vard v Scott, 11 N.J. 117 (1852
So variances have becn approved for maeny
public and semi-public uses because thﬂy
significently further the general welfar
See, e.r., Andreus v Board of Adnustmnnt
of the Yownshin oi Ocean, 30 Wedo 245
(1959) (pwrcchial ccnool in residential
zone); Block v Montclair, 34 U.J. 105

).

(1961) {zdcitional parochial school building

in residential zone); Burton v Montcloir,
4o M.J. 1 (1963) (private school in
residential zones); Yahnel v Board of Adjus

t-

ment. of Jameshure, 7Y K.J. Suner., 509y }ADp
Div,. 1953), cert, den., 41 N.J. 116 (1963

(telephene equipment building in reuxaﬁntlal
zone); Kunzler v Horimqn, U8 N.J. 277 (1966)

(private houp Tal tor emotionally dis
turbed in residential zone). Compare nohl

v Mayor ond Council of Borourt of Tair lawn,

50 N.J. <od (J407); inhler v board or Azjust=

ment of Borcuch of ¥oir Lawn, i [{.J. osuper,

173 (App. biv. 1yo¥), arr'd o.b. 55 L.J. 1
- 17 -
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DeSimone v Greater Fnmlewcod Housinz Corp. No,
1, 50 u.u. L23, #10 (1970) (upholding a vari-
ance for a QCML—DUbliC low income housing
project outside a ghetto areu.)

However, an important qualification of this principle

had been laid down by the court in ¥ohl v lMayor and Council

of. Borourh of Fair Lawn, supra (50 N.J. 268). This was that

since almost all legal uses of property serve the "general
welfare" in some degree, the mere showing that the use for
‘which a d. variance was sdught would sérve the general welfare
(in that case, the enlargement of a non-conforming milk
nrocessing nlwnr in a residential djutrwnf\ vode not nUfflCC
~as an affirmative spcc1al reasons basis for 2 variance. |
Only if the use was one which "inhereﬁtly” served the general
welfare, . such as a school or a hospital, would the use per se
constitute a proper special reason for a variance, '50 N.J.
at 279. If not of that consequence, ihere wbuld have to be
a showing and findina "that the general welfare is servéd
because the use is pecullarly fitted to the particular location

for which the variance is sought." Ibid.

3. The issue was anticipated in Pﬁhler v Borourh of Fair
Lawn, 94 N.J. Suner. 173, 184 (App. Div. 1ul7) aif'd 0.D.
55 1H.J. 1 (1uDY), where the court drew a distinction
betwWween "uses of an institutional dimension" and others,
which, while serving the general welfare in a honer 1 sense,
were not as vital to the public intcre st as the former. '

=18 -




In Support of his detefmination for the court in
Kohl, and reflecting light on its true meaning, Justice

Proctor cited Moceco v Job, 56 N.J. Suner. 463, 477 (App.

Div. 1959) and Cunnln tham, "Control of Land Use in New

Jersey by Means of zoning", 14 Rutew T, Rev. 37, 93, n., 261

(l 59)‘ the latter commenting favorably on Judg e Price's

holding in Xocco v Job, sunra, that for a valid d. variance

it must be shown and found that "the particular site *¥x must be
the location. for the variance" sought in order to promotc the
gencral welfare., (ecmphasis added). - Thus, in Koh] the court
said that there wés “no showing that the promotion of the

" general welfare could be accomplished only by 2an expansion of
[the milk processing p’ﬁnt] at its present location." 50 N.J.

at 280, ’

In the present case there was ncither proof nor
findings that unless the plaintiff's progch is erected at
the'particular site for which the variance is sought the
general welfare inherent in prov1°ion of more multi-family

~housing will not be attained. Thus, applying the Xohl-locco

rationale, the inquiry turns to whether provision of small
‘middle~income apartment units in Demarest is "inherently"” in
service of the gencral welfare so as to warrant a d. variance

ipso facto without regard to location of the use.
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The question is a difficult one to resolvé.

We begin with the enjoinder, recpeated aé recently'
as Kohl, that "[v]ariances to allow néw noncbnforming uses
should be grantcd only sparxnﬂly and witn graat caution since
they tond,to impair sound zoning." 50 H.J. at a75 In

Andrews v Ocean Two. Board of Ad)ugtwont 30 N.d. 2Lh5, 253

(1959), the case orig mat:m'r the doctrine that a special
reasons varignce could be grounded in the general welfare

| without more, and without showing hafdship to the applicant,
Justice iiall, digsLuLiug, caplenbod feur ol @ reoulilng Malaost
untrammol<d dlucretlon in theklocal adminLutratxvc agencies to
grant.a use varia nce under so-called standards so broad that
almost every variance allowed will have to be sustained." Id.
at 257, It was his view that if a use "of a public or semi-
public nature" is wanted by a community and it is thought it
should be allowed at a location appropriate to the néture of

_thc us c, this should not be effected by variance but by SDCCLal

~exception.

4, The breadth and amorphousness of our "special reasons" d.
variance under the. Andzeqo doctrine has drawvn authoritative
criticism. Sce 5 leilumu, American Land Planning Law (1979)
§ 149. 18-149,19, pp. 84-183; Cmmm, am, "Control of Land Use
in New Jersey by Means of 70n1n s 14 Putner L. Rev. 37, 93-
gl (1950) - o

(conuznucd on folloamnb page )




- Justice Hall gave renewed expression to the fore-
going views in a context relevant to the instant case when

he stated, in the course of his opinion for the court in

Mount»LauTel, that "( #*** considerable numbers of privately

built apartments have been constructed in recent years in

L, cont'd. ‘

The New Jersey County and Municipal Government Study
Commission has cemnmented adversely on the use of the
variance procedure for construction of multi-family units
in suburban areaz. In a study of such varisrces from 1955-
1972 the Ninth Report of the Municipal Commissicn noted that

"the use of variances in this way obviates the goal of pre-
pLloimning tne apuroprinee WsGra § Los Cech Giotrlis,  Tarthor-
more, by its nature it makes impossible the intclligent
anticipation of development needOd to plan for service pro=-
vision and a balanced commnity.' Housoi v s Fiscal
and Social Impact of Multifemily Da"alcv NS 1wﬂ*q Revort L13.

The deecision in Drunctii v Mavor, Coun, Ton, of lMadison,
130 N.J. Suner, 164 {Law Div. lg(”), Uonoluing @ varioace
for cons struction of carden apartments on the greunds that
such housing constituites a special reason Vluh4n the scope
of N.J.S.A. 40:55-30d, has bocn eriticized as \ubvcrfinb

ratTonal Tend use plamine” so as to "inevitably result in
evcn greater misplanning in Hew Jersey cubur s." Mallach,

"Do Lawsuits Bulld Housing?: The Implications of Exclusionary.
Zoning Litigation'", 6 Rutrers-Camden L.J. 653, 658, 676 (1975).
Granting such varicnces " largely on tne basis of the absence
of negative findings, would result in arbitrary changes in the
use of land, precluding serious planning for scrvices, facilities,
‘traffic circulation and other community needs.'" Id. at 659.

To the same effect, Mytelka, "The Mount Taurel Cﬂuc. Where to
Now?", 98 N.J.L.J. 513, 522 (1975). sSce also Jytelka and
Mytelka,"W”cLuolonqry Zoning: A Consideration of Remedies”
7 Seton Hall L. Rev. 1, 11 (1975), rejecting the special use
exception for low and moder&te income housing as a remedy for
exclusionary zoning because of its potential for abuse.

N




municipaiitieé throughout the state, ﬁct«allowéd by‘»'
ordinancé,'by the use variance procedufo. N.J.5.A. L0:35-32d.
%% )," 67 N,J. at 181, n. 12, He went on to say: "While
~the specialkexception method, N.J.S.A 10:55-39b,, is

frequently appropriate for the handling bf such uses, 1t

would indeed be the rare case where prOpcr fspecial reasonsf
could be found to vallidly support a subsectlion (d) variance
for suchﬁprivatoly built housing **¥ “. (ermhasis added).
Id. at 181-182. The animadversion to "privately built
housingJ in the foregoing ckccrpt may have been intended by
. way of contrast to the quasi-public housiﬁg project involved

‘in DeSimone v Greater Englowood Housine Corn. o, 1, supre,

and held by Justice Hall there to werrcnt a d. variance‘in~a
single-family residential district.

Moreover, the fact that the rionition as to d. -
variances for dpartment houses in single~-family districts

is incorporated into the lount Laurel cpinion would appear

to undermine to some degree the heavy reliance upon the

general phildsophy of Mount Laurel by plaintiff in asserting
the thesis that multiQfamily housihg 15 so inhecrently for

the general welfare as to qualify as an affirmative special



5

reason for a d. varidnce.‘
Withal however, after haVLn aid‘what is set

forth above, one is hard put’ toxcopond to the 1nolstencc

that if ,adequate hou31ng of all categories of people is

*%¥ an absolute essential in promotion of the general welfare

required in all locél land use regulaticn", as stated in

P

Mount Laurcl,«b? H.J. at 179 (whether or not the statement

as to which
constituted a strlct holding,/sce our opinion in Pascack

Association v Mavor and Council of Washinston, suppa, slip

&

opinion, pp. 17, 20), a variance to provide cauitional rental

'3

~ housing 1n a region vhich plainly nceds it is "inherently"

for the general welfare, in the Kohl sense df,tho'¢onccpt.

- We propose to leave definitive‘rcsolution of this
kﬁotty problem to a future case which will ccmpel 1it; the
instant one does not. For reasons which follow,'we cpnclude
that even‘if the provision of multi-family housing in Dcmarest

is inherently for the general welfare, so &3 to affirmatively

5. The Appellate Division, in addition to the case sub
Judice, reversed th: grant of a d. variancc for an apartment
house in a sinpgle-family district in Jenvet Realty Co.. Inc,
v Ardlin, Inc., 112 N.J. Suncr. 79 (App. Div. iQ/O) certit,
den. 57 li.d. 436 (1971), end affirmed a denial in oCﬁal
Const. Co. v Zonin~ Bd., of Adj. Wenonah, 134 11.J. Super. /121
(App. Div.),ccrtil. acn. 63 H.d. 490 (1975), and Nigito v
i ‘ Borough of Clostor, 142 N.J. Suver. 1- (Ap». Div. 970) Denial
- of a variange ror senior citilzen housing was upheld in-Leon N.
. - Weiner & Associates Inc. v Housing Authority of Borou(*h of .
Glassboro, . N.d. Guper, . (App. Div. 1Y70).
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would n
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- opinicn

supra

variance if the nergative criteria of N.J.S.A,

ze a d.
J were met; the decision of the board of adjustment

the variance should be upheld. That determination

ed on. a finding that the“grant-wduld substantially
the intent and purpose of the zone plan and zoning

ce, and also, impliedly, that the zoning benefits

ot outweigh the zoning harms consequent upon a varilance.

ot find these determinaticns to be arbitrary or without

tial support by evidence in the record,

Pa

As was stated in Mahler v Borcurh of Fair L%:n,

an Appellate Division

94 N.J. Super. at 185-186),

we adopted in affirming in that case (55 N.J. 1):
- Our cases recosnize that there is an
_arca of special dis creuLon reposed in the
local agencies within whien, in many
situﬁt*onu, cither the grunt or deni~l of

a (d) veriance would be judicially sus-
- tained. The board of adjustnent
the facts and the zoning considerations,
~pro and con, and will be sustained if its
decisicn comports with the statutory
criteria and is founded in adcquate evidence,
- H%ee Rain or Shine Rox Lunch Co. v lic
Boara o1 [dju Dty 53 SUDCY, 58, 259
(App. biav. 1953): Yahnel v vonrd of Adjust-
ment, Jamesburs, supIAa, 79 ... Super., at
p. HLY ‘

. e
wel; w!

< oy g

st Hado,

G. The
"withoy
not sub
plan an

se negative criteria are that the variance will be

t substantial detriment to the public good and will

stantially impair thc intent and. purpose of the zone
d zoning OTQLH&DCG. N.J.S.A, ho’)5 39,

-2k -




It is apparent that in many, if not most, cases
the decision of a board of adjustment on a contested d.

variancefapplication is an'amalgam of resolution of fact and

exercise of discrction. It was put this way in Yahnel v

Bd. of Adjust. of Jamesburg, supra (79 N.J. Suver. at 519):

*x% the statutory rationale of the
function of the board of adjustment

is that its determinations that there
are special reascons for a grant of
varlance and no substantial detriment
to the public geod or impairment of
the zone plan, ecte., 1n such grant
represent a discrelionary weighing
function by the board wherein the
zoning benefits from the variance are
balanced erzinzat the zoning harms., If
on adeauate nroofs the board without
arbitrariness concludes that the harms,
if any, are not substantial, and im-
plicdly determines that the honefits
preponderate, the variance stands.

A similar expression in the context of the review

.

of a denial of a variance is found in Rain or Shine Box Lunch Co.

v Mewark Bd. of Adjust., 53 N.J. Suver. 252, 259 (App. Div. 1958).

Accord: Shell 0il Co. v Zoning Bd. Adj. Shrewsbury, 64 N.J.

334 (1974)’ reversing on dissent in 127 N.J. Super. 60, 62
(App. Div. 1974). o

. Having in mind that in the aﬂninistration of the
law on @his~subject there is always a particular(concerh aver
the judicial ovcrruling’of a denial of a Varianée, as dis-

tinguished from a grant, for the reasons expressed in the

]

Kohl case, sunra, and quoted above, andysee Curmins v Bd. of

- 25 -




\ ; 5
Adjustment of Bor. of ILeonia, 39 N.J. Suver. 452, U460, 461

o
|

(App. ﬁiv.),.certif. den. 21 542¢ 550 (1955),‘the,forcgoingv
principles dictdte an affirmance of thc concordant deter-
minaticns‘of‘thé Law and Appellate Divisions not to disturb
the denial‘of a recommendation for a varianée by thebboard
of»adjustment. We have already found'that thzconclusion that
the greﬁt would ub;tanti lJy affect thec zone schgme and plen
adveruely is supported bv substantial evldecnce. We add that
the imulled. diucretzonary_determlnation that whatever zoning
benafitis might accrue froh the variance squght are outweilghed

_ by the zoning harm envisaged by the board cannot, on this
récord, be adjudged arbitrary or capricidus;

-

B. Thﬂ Adﬂiunlﬂﬂ of the

~Resclution of the Planninm Board

Plaintiff has assailéd the acceptance in evigdence
by thc'board of adjustment of the disapproving resolution
‘submitted by the'ﬁlanning board as an unwarfdnted interferenée
by thv latter with the independence of vhe boq“d éf adJustmeht.
We>regard'this characterication as unfounded. The board of
adjustment was not obligated to give the recommendation of the
planning board any more weight than it rationally harranted -:

and there is nothlng before us to indicate that it did.

- P26 -
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‘having final authority thereen, with or
without the vprovision that final action
thercon shall not be taken until the

plan boord has submitted its report,

or unull a cpecified period of time hos
~elapsed without such report having been made,

154 (1957>

w\1~1rr

L

In Fonesnik v ‘ontﬁomnrv Twn., 24 U.J.

the Supreme Court upheld the validity of an crdinauce

delegatmng permit appllcations for quarry excavations to the

planning

board, Appafently contending that the quarry permlt

was in*the nature of a special exception, plaintiffs &rgued

that the
of the b
court no

N.J.S5.A

3

the
‘referred
N J.S5.4

Country

' 1ngular‘" apnropriate

- Llo :)3"1.12. "

approval of the permit was solely wilithin the province

card of adjustment. Re‘ecting this arsument, the

t only found the referruel to be statulorily authorized,.

40:55-1.13,

-

but also that the planning boord was

agency since the mmtters thus

are cognate to the purposes of municipal planning,

+

24 N.J. at sec Saddle River

———

178-179.
.J. Sunor. )89, 603

ut

Day Achool v Saddle

(App. Di

on its
ordinan

subjcet

planning

surroundin;

cCC secns

River, 51
53), 48 (195 9)

The question of the impact of a proposed project:

v. 19 aff'd o.,b, 29 N.J.

o
502

and on the municipal plan and~zoning
clearly to be within the broad and genefal

of pianning and hencé within the cognizance’of a

‘ within the

‘board. Indced, when that question arises

- pg_



éonteit of a requested zoning amendment, N.J.S.A. MO 55-35
speciﬁically reéccnizcs the expertise of the plannlng board.
Avguably,‘vhcn the question arises in the course of a
varlance proceeding, the expertise of the‘planning'board is

no les , yet the matter is committed to the jurisdiction of

Ao somramrap

the b@ard ofkadjustmcnt, H.J.5.4, 40:55-30, absent an
ordin&nce’referring the‘same to the plannling bbard. N.J.5.4.

e ‘ . ,
40:55-1.13.

| In the instant case, there is no such ordinance
specifically pertaining to subsection (d) variances, although‘-
withfrcspéct to special uses the board oi' Cijustment is
instrudted to inform all concernsd official'bodics of the
appl£éations’for‘commcnt. | |

| Even absent an enabling ordinance pcrmlttlng the
planﬁlnﬂ board to submit its recommendations on a‘sub560ulon
(a) &ariance, it is plainly infecrable that thre last'paragraphk
of'tﬁe stote enabling 1cgislation, Ned.S. A, MO:BB—l.lB,'gives

the ﬁ1anning board the power to so ant:

8. Demarest Ordinance Ho, 319, § 4.4, provides that the
board of adjustment shall inform such officinl bodies as may
be concerned of the receipt of a Sp"CL“l use anplication and
each such official body, board or cermission "ma submit,
prlor to or at the public hea 2ring, any facts, opinions, rec-
comme 1dwt10ng or other pleading on the subject matter -as it -
o may | dcs¢re. : S e L

g -



.
A Y
The planning board shall have full
power andauthority te make such investi-
gations, mans and reports and recon-
mendations in connection therewith relating
to the planning and physicael develonment
of the municipality as 1t deems desirable.
Ostensibly, this provision gives the planning board the power
to'make such recommendations as the one at issue in the form
of the contested resolution.,
This court reccognized the appropriateness of a
nlaming beard exnressing its non-binding ovinion on the impact
of a variance on the planning scheme in Locchner v Carmoli, 49
‘ - UN.J. 504 (1957). Flaintiff, who owned several adjocent tracts

of land, petitienced the board of adjustment for‘a variance fo
build on a substandard lot beforc applying to thevplanning
board for subdivision approval. In holding that the plaintiff
-must first have obﬁained subdivision approval which the

planning board could have granted subject to approval of the

variance, the court stated (49 U.J. at 512):

The planning board may, with its approval
o express its non~binding opinion as to whether
Wil | the variance would be conducie to or ‘
o detrimental to the planning scheme because

of the undersize of a lot.

It is commonplace for boards of adjustment and courts
to give consideration to repcrt5~0f planning agencies such as

'
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master and regional planners as background materiél in zoning

and planning cases. So long as recasonable notice of thesubmission
of such maférials is affordedancpponent, with an opportunity B
to meet anyladverse impact therefrom, therc can be no fair
complaint conﬁcrning the use of such alds tb informed
adjudication, Thése observations are pertinent to the present

subject., Plaintiff does notl dispute the accurccy of any

facts stated in the planning board resolution. It was aware

R R W TV [ENURL N TPT- D P
vuaj.;. 2 e \.f( A

of <he 1 ueicn 5 bofores it was odmittad in evidence, I%
has not been deprived of a fair opportunity to respond to its

S . substance, We find no error., Cf. Metromoliton 2d. of Zon,
= App,. v Standard Life Ins. Co,, 251 H.F

e
PSS RAR

2ad 60 (Ct. App. Ind.

1969). -
| Judgment affirmed.

Ju

[ep}

tice Schreiber concurs in the judgment of the

court.
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