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THE COURT: I want to thank all three counsel
for your help. The briefs which you submitted
have been very helpful, and the way iﬁ which you
tried thelcase has made it a pleasure to have had
you here,

In this action plaintiff appeaied from the
denial of a;recommendation by the Board of
Adjustment,'Holmdel Townshié, for a use variance
under N.J,S.,A. 40:55-39(d) to construct in a
Commerciﬁi—lndustrial distriect in which an} type of
residéntial construction or use is pr&hibited a
694 unit planned reSidenﬁial develobme#t on 80
acr;s, with a mix of>apértments for rent and town

houses for sale. ZEarlier in the case the denial

was affirmed.

Plaintiff also attacks the validity of the

4ordinance as it abplies to plaintiff's property

(count 2 of the complaint) and the validity of thg
entire ordinance‘on the grounds thét it does not
provi&e for multi;family housing and low-cost
housing and on the grounds that the ordinance is
not in accordance with a comprehensive plan,

The following issués on these guestions are
set forth in the pretrial order:

a., Is the zoning ordinance in accordance with
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a comprehensive plan?

b. VWhen adopting a zoning ordinance must
a:municipality consider the surrounding
municipalities?

Co Is‘the zoning ordinance of the
Township of Hdlmdel as applied to plaintiff's
premises:arbitrary, unreasonable and capricious?

d. Is the zoning ordinance of the Township

of Holmdel unreasonable in not providing for

nalti-family dwellings?

€. Does the zoning ordinance of the

Township of Holmdel preclude the use of-

plaintiff's premises for any purpoégs as alleged

in the second count of the‘complaint?

f. Does the zoning oréinande of the
Township of ﬁolmdel as applied to plaintifffs
premises result in a~t;e;king of plaintiff's
land and the cbndemnatién of same as aileged in
the seco;d c§unt’of the compléint?

g. Is %he zoning ordinancehdf the wanship
of Hoimdel contrary to, and in violation of,
the statutory standards of the State of New
Jersey for planning and zoning uses as alleged

in the second count of the plaintiff's complaint]

h. Does any statute of the State of Nc&
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Jersey or provision under the constitution of
the State of New Jersey or of the constitution of
the United States exist which requires the Township

of Holmdel to provide for other than one-family

detached housing facilities in its zoning ordinance?

i, 1Is the Township of Holmdel requiredbto
provide for a balanced housing in its zoning
ordinance? | |

Ja ﬁoes fhis plaintiff have the standing fo
raise tﬁe alleged dénial of basic civil righté and
liberties as set forth in paragraphs 3 and 5 of the
thiﬁd-count of plaintiff's gomplaint?-

k, Does the zoning ordinance of the Township
of Holmdel, taken aéAa whole, ba§e any rational
relation to the statutéry purposas of zoning as
set forth in N.J.S.A, 40:55-32?

Plaintiff*é property is an irregular‘piece on
the east side of Union Avenue about 600 feet north
of Route 35, a main artery. At the time plaintifs
assembled it the zoning was for one-family houses
on felatively small lots, X gathar’a-little more
than a quarter of an acre, When plaintiff applied
for subdivision, the Planning. Board did not act
upon it before the governing body changed the

zone to one acre lots. In 1961 the zone was changed
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to Indﬁstrial. In 1963 it was changed td its
present zoning, Commercial-Industrial,
Permitted uses in tho CI Zcne arxe:
(1) Limited industrial uses;

(2) Scientific and research laboratories;

(3) Office buildings for business, professionall,

execufi?e and administrative purposes;

(4) Retail sales and services with certain

exceptions; and
. (5) Agricultural uses.

Pléintiff maintains that the zoning ordinance
effectiveiy érevents the use of plaintiff's‘land
for any purpose and, therefore, constitutes a
iaking without combénsation.

In order to prevail on this theory,

- plaintiff must demonstrate that the ordinance so

restricts the use of the subject premises that it
cannot practically be utilized for any reasonable

purpose or that the only uses permitted by the

~ordinance are those to which the property is

not adapted or which are*ecqnomically infeasible,
Morris County Land Improvement Co, v; Parsippany-
Troy Hills Tp., 40 N,J. 539, 557 (1963); Gruber

V. Méyor and Tp., Comm;‘Raritan Tp., 39 N,J. 1, 12

(1952).

@ myee e weis
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- his engagement being sometime in September of

- year means nothing at all, There is no proof at

6

An effort was made by a Mr, Rice from 1962

through 19654 to dispose of.the'property. He was
a prqfessional but was unable to dispose of it.
Mr. Milton Werksman, onc of plaintiff's partners,
Who is a lawyer apé;rently specializing in

real estate, testified that he made efforts to
sell it for ihdustrial uses, He talked to
friends of his, brokers,‘ldwyers and develbpers,
Quring his daily activity. Apparently,‘he
brought some of them down éo look at the property.
Mr. Lazarus testified that he had attempted to
diépose of it, I discount Mr. Lazarus'®' efforts
bécaése they have gone on for far too shart a
period to be méaningful; _Hé was engag§d after

the Board of Adjustment denied the recommendation,

last year. Certainly, the result in not being

éble to sell an 80 acre parcel in less thén a

all that any attempt has been rade to market the
property for a scientific br research laboratofy
or for an office building,

I believe Mr. Walker's testimony that.péopef
éfforts were not made to sell the propérty. Rice

stopped in 1964, lMr.Werksmans conyersations with,
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his aéquaintances in the real estate field did
not constitute\mnrkefing, As I have said,
Lazarus has been at it too short a time. In
addition, I think t?e;pfice of $15,000 an acre

is too high. It makes no difference whether that

was communic .ted to any prospective buyer or not,

1 think Mr, Walker's figure, which I believe was
$6,000 to $9,000 an acre, was far more reasonable.
| Plaintiff has failed to meet the burden

of pfoof that the property could not practically
be used for a permitted purpose, Thebproof was;

directed to industrial and retail sale uses only.

‘As ‘I have pointed out, there are other permitted

uses in the CI Zohe.

There will be a judgment for defendant on

" the sécond count.,

Plaintiff contends that the Holmdel zoning
ordinance is invalid in that it is not in

accordance with a comprehensive plan and in- that

. it is unreasonable ir not providing for multi-

fémily dwellings., This Court, on a motion,
determined that plaintiff had standing to raise
the issues., Plaintiff originally argued that the

zoning ordinance is exclusionary and denied to

those who cannot afford single-family detached
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forth in Kozenik v. Montgomery Tp., 24 N.J. 154,

‘case at Bar, The Holmdel zoning ordinance was

8
homes fhe opportunity to live iﬁ Holmdel, but the
Court dismissed this equal protection argument
on tﬁe ground that plaintiff does not have
standing to raise it.

Although it hgs raised the issue of whether -
the Holmdel zonihg ordinance is in accordance with
2 cpmprehensive plan, plaigtiff has not pursued

this point in its brief nor in its proof. The

basic requisites of a comprehensive plan are set

166-167 (1957). See also Johnson v, Tp., of
Montvillé, 109 N;J.Supér. 511, 519-521 (App. Div.
419?05.- -

'It is clear ﬁﬁat the pufpose of a comprehensiye
plan, as required by ﬁ.J.S.A. 40:55-32 and as
intérpréted by the Supreme Couﬁt>in Kozenik v,
Montgomery Tp.; supra,!was'to prevent the occurrendes
of what has come to be known as spot.zoning.

This problem is certéinly not present in the

not adopted piecemeal, althdugh it has been amended
and is clearlyvan integrated product of a ;ational
process, Therefore, plaintiff éannot prevaii by
contending that tﬁe zoning ordinance is.not in

accordance with 2 comprehensive plan,
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Plaintiff argues that the zoning ordinance-
is invalid in that it neither provides for

multi-family housing nor for a balanced housing

scheme in the Township.

New Jersey:Coﬁstitution of 1947, Article

IV, Section VI, paragraph 2, gives the .

Legislature power to enact enabling legislation

“to empower the municipalities to enact zoning.

legislation,
. N.J.S.A.40:55-30 specifically gives
municipalities authority to "limit and restrict

to specified districts * * * regulate thérein,

' buildings and structures according to their

construction, and the nature and extent of their

Ause, and the nature and extent of the uses of

.land * * ¥ "

ﬁ.é.é.A; 40:55-32 sets forth the pufposes of
zoning iegislatiég and the essential-consideration
It provides, aﬁd I'quofe:_
| ~ "Such regulations shall be!in accordance with
a~com§réhensive plan and designed for one or more
of the following purposes:  to lessen congestipn
in the streets; secure safety from firé, flood,
panic and other dangers; promote health, morals:

or the general welfare; provide adequate light and

Ty — -

S .
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municipality,”

makes it possible to exclude specific uses which

‘could not be so excluded under the municipality's

‘Law of Zoning and Planning (3d ed. 1969), p. 15-5,

10

air; prevent the overcrowding of land or buildings;

avoid undue concentration of population, Such

regulations shall be made with reasonable

consideration, among other things, to the character

of the district and its peculiar suitability for
particular uses, and with a view of conserving the
value of property and encouraging the most

appropriate use of land throughout such

The authérity to zoﬁe is based on an enabling
act which sets‘forth specific purposes., The
act pf zoning classifies homogeneocus and
céméatible uses into separate d;strigts under a 
compfehensive.pléh désignéd-to promote‘thé

statutory purpose. It has been said that this

police power. Andover Tp. v. Lake, 89 N.J.Super.

313, 320 (App. Div. 1965). See 1 Rathkopf, The.

Reasonable zoning regulations designed to
promote early physical development of municipaliti
according to a land-use pattern represent a valid

-

exercise of police power. Such regulation by

(]

establishing districts where land may be devoted



3

[#Y)

1541

0

10

11

12

13

® O

11

only to certain specified uses, and which fix
area, front, and side yard requirements in the
districts, impose restrictions on ordinary

incidents of ownership, They arerot

"constitutionally offensive because, when

reasonable in degree and considered necessary by

the governing body to the physically harmonious

- growth of land use in the municipality, they
serve the overall public interest of the commuﬁity

‘Gougeon v, Board of Adjﬂstment-ovaorough bf Stonej -

Harbor, 52 N,J, 212, 225 (1968); Harrington Glen,

- Inc, v. Municipal Bd. of Adjustment of Borough of

Leonia, 52 N,J. 22, 32 (1968). See Fischer v.

‘Township of Bedminster, 11 N.J, 194 (1952);

Duffcon Concrete Products, Inc. v. Borough of

Cresskill, 1 N,J. 509 (1949); Clary.v. Borough of

" Eatontown, 41 N.,J.Super, 47-(App.,Div,.1956)._,

However,fali zZoning legislationiis subject-
to donstitutioﬁal limitations that it not be
unreasonable, arbitrgry, or capricious and that
fﬁe means selectéd'bybsuch legislétion shall have
é real and substantial relation to the 1egitiﬁate

purposes sought to be attained. Schmidt v, Board

of Adjustment, Newarl, 9 N.J. 405, 414 (1954).

Constitutional guarantees require that zoning powe
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not be utilized beyond the public need or impress
unnecessary angd excessive festriqtions upon the
use of priVate property or pu;suit of useful

activities, Katobman Realty Co. v. Vebster,

20 N.J. 114, 122-123 (1955).

The test of the validity of a nunicipal

zoning ordinance is the reasonableness of the

.ordinance viewed in light of existing circumstanceg

in the community, used in a broad sense, and the

physical characteristics of the are=a.
It used to be said that the party attacking
the validity of a zoning ordinance has a heavy

burden of affirmatibely showing it bears no

" reasonable relationship to public health, morals,

shfety or.welfare. Proof ofrunfeasonableness
has to be béyond debéte. Barone v, Bridgewater.‘
Tp., 45 N.J. 224, 226 (1965). Iven that
brésumptidn could be errcome by é showing on the
face of the ordinance, or in the light.of facts
of which judifical notice can be taken, of
transgression of'cdnstitutiona; limitations or
bounds of reason, Mbjaht v. Paramus, 30 N,J. 528,
535.(1959)., |

Usuaily, the judicial rble in reviewing a

zbning ordinance is tightly circumscribed., There

-

” - o - an s
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used fo be a strong presumption in favor of its
validity. A court could'not;pass upon the wisdon
or 1ack_0f wisdom of an ordinénce. It coulad only
invalidate a zoning ordinance if the presumption
in favor of its va;iidity is overcome by a clear,

affirmative showing that it is arbitrary or

unreasonable, Harvard Ent,, Inc. v. Bd. of Adj.

‘of Madison, 56 N.J. 362, 368 (1970).

The total factual setting has to be
evaluated in each case., Under usual circumstances
if the validity of the ordinance is in doubt,

the ordinance must be upheld. Fuclid v. Ambler

Realty Co., 272 U.S. 365, 388 (1926). .

In Southern Burlington County N;A.A.C;P. V.

Tp. of Mount Laurel, = N.J.  (l975), the

.. Supreme Court considered an attack upon the

zoning ordinance of Mount Laurel Township brought

by various individual-plaintiffs and by three

organizations representing the housing and other

jinterests of racial minorities, Plaintiffs argued
that Mount Laurel;s system of land use regulation
was invalid in that it.excluded low and moderate
income families from the municipality.

The Suprems Court held the zoning .ordinance

t0o be invalid to the extent that it did not
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~choice of housing, including adequate provision to

it, a facial showing of violation of substantive

14
provide reasonable opportunity for an appropriate
variety of housing to meet the needs, desires and
resourcesvof all categories of people who might
desire to live in Mount Laurel,

. The Cqurt held that a preéumptive obligation
exists for each mugicipality affirmatively to
plan and provide for such a variety ané choice of
housing, and went on to state, and I quote:

"We have spoken of this 6bligation of such
muhicipaliéies as ;presumtive,' The term has two

ASpects, procedural and substantive, Procedurally)

we think the basic importancé of appropriate housing

for all dictates that, when it is shown that a
developing municipality in its land use regulations

has not made realistically possible a variety and

afford the opportumity for low and moderate income
housing or has expressly prescribed requirements or

restrictions which preclude or substantially hinder

due process or equal protection under the State
Constitution has been made out and the burden, and
it is a heavy one, shifts to the municipality to

establish a valid basis for its action or non-actiot

Robinson v, Cahill, "supra, 62 N,J. at 491-492, and
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cases cited thercin, The substantive aspect of
'presﬂmptive"relates to the specifics, on the
one(hand, of what municipal land use regulation
provisions, or the absence thereof, will e;idence
invglidity and shift the burden of proof and, on
the other hand, of what bases and considerations
will éarry the municipality's burden and sustain

what it has done or failed fo do, Both kinds of

specifics may well vary between municipalities

~according to peculiar circumstances."” (Slip

opinion, pg. 35-37).

‘Based upon a dictum in this. decision, the

defendant arguesAthat the plaintiff, who seeks

to develop, should not be permitted to maintain

itg attack on the ordinance, Imight in theory

agree with defendant. However, plaintiff has

owned the land since the mid-fifties., During this

" time it has been a taxpayer, Y fail to see how

it would be constitutional to allow a resident

wﬁo is not ad&velqper_to attack an ordinance but
deny that right to a developer merely becausé he
wants to make use of his property by developing.
If plaintiff were a contract purchaser, there -
might be a reason to distinguish; 1 am sure we

are all familiar with the provisions for equal,
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which the Court addressed itself included, but

family housing, including garden apartments and

. town houses, was prohibited. (Slip opinion,

16

H

protection of the law. I cannot accept defendant's

argument in this regard.

The defendant Township seeks to distinguigh

the Mount Laurel deqision and to avoid its clear
mandate by arguing that the thrust of the decision
is tb guide‘munipalities in providing zones for
low and moderate income housing.

Even ihough it_appeafs that the planned
iesidential development pfoposéq'by plaintiff

would nct provide such low and moderate income

housing, the Mount Laurel case cannot be so
easiiyAdistinguished. The variety of housing to
was not limited to, low and moderate income
housing. What the Court was basically concerned

with, however, was the fact that the Mount Laurel

zoning ordinance permitted only one type of housing,

single-family detached homes, and that multi-

pg, 37.) It noted that not only were many people
incapable of affording such housing but fhat many,
including young people and eldexrly and.rétired

persons, didmwt desire such housing., (Slip opinio

p. 38).

o
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Holmdel is 17,90 square miles in area or
11,455 acres. It has n number of farms. The
population in 1960 was 2,959; in 1970, 6,117; and
the estimated population in 1974.was about 7500,
It has made a.conscious effort to attract
industrial a"d.commercial organizations and has
been highly successful.‘ At the present time
there are about 7300 employees employed in the
Township. This represenéé>% percent of tﬁe jobs
in the céunty. It must also be kept in mind that:
?rudentia} Casualty Company is building.a piant

at which there will be, I believe, about 650 new

jOb‘Sbi

Holmdel's ordinance provides for residential

”;ﬁses énly sing1e~famiiy detached houses on one
acre. Thgre is a provision‘fOi_open sbacé.zoning,
: but itbis 6fflit£1e hélp to a deveioper. The
" minimum house size in'an R-4b Zone is lzoo'sqﬁare'
feét and ih an R-éa‘Zone,i1750‘square feet fof a

. ohe—story house and 2000 square feet for two

stories; The R~4bAzone is very small qnd; ton
large extent, built up.

There are pres;ntly 3,917 acres in the;
Residential Zone that is undevelqpeé.. in& about

60 percent of the land is zoned for residences,

ORI -
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In facf,‘there are only about 1,848‘residénces
in town, 23.of which are two-family. In 1973
Hélmdelvhad 1,08 peréent of new housing u

nits

built imthe County--this, notwithstanding that
it has 7 percent of the jobs.
451 acres zoned Industrial are already

developed., Defendant admits that there are 613

acres so zoned but underdeveloped, In the Office

~and Laboratory Zone there are 1,408 acres, of

‘which 514 are developed or under development,

There are--and this is not in addition to the
figures that I have given but it is a compilation:
of it iﬁcludesfandvciosseé, I believa):all:of

the zones~—there'ére 4,790,71 acrés assessed as
farm land;

- Of the houses for sale in May of this year

- through Multiple Listing, only three were fori

less than $50;0003> To build a new home in the

R~4a or b Zones, the cost would be in excess of

. $70,000. To buy a $50,000 house and finance it,

as most people have to do these days, one nmust

have an income of at least $24,667 a year. There

is no cmployese of the Township, with the possible
exception of Dr, Satz, who makes that much.

There is no doubt that Holmdel is a developin

v




Ywé

138

th

~)

»

10

11

12

13

- 14

13

16

17

is

19

20

. 19
muni;ipality. It is cldse to builtfup'urban
areas, Ithassizeable land area,vacant. It is
in the péth of pépulation influx. It hig been
experiencing development., -As I have said, it has
made a conscious effort to develop through

commercial and industrial uses. Mr. Strong's

definition of a developing community was just a

"plain non sequitur. The Parkway has been a great

factor in the growth of Monmouth County and in the
bringiné'opreople who might,. Lf they coﬁlﬁ
afford'if,bwant to live in Holmdel. |

v'Thefe is a lack of houéing for low and

moderate income peréons in this County. Tﬁere is

a need for rental housing to serve the needs of

the pebplé. Holmdel has done nothing to make such|

housing available., The housing area is thg,
County. 70 percent of the residents work in the

County. I can understand the thinking of the

people in Holmdel, but Holmdel falls squarely

. within the Mount Laurel category.

Holmdel contends that the mandate of the

Mount lLaurel decision is not applicable to it

- because there allegedly is an adeguate supply of

nulti-family bousing in the region., In making [ °.

this argument, defendant clearly misses the import
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of Mount Laurel. The Court held that each
mdnicigality must meef its fair share of the
present and prospective regiénal needs for low
and moderate income housing, that is, the need
of Monmouth County, Theoretically, if no such
need.exiStswin the regibn around Holmdel, the
defendant need not so provide,

‘However, the Court also held that when,

- as here, a municipality has not made realisticallj

possible a variety and choice of all forms of

housing, including but not limited to low ang

moderate income housing, it bears the heavy
burden of justif?ihg its action or non action,

Holmdel has offered no convincing reason why it:

 should not provide areas in which housing for

low and middle income people and in which multi-

family housing can be built,

~ Mr, Strong's testimony was not very helpful

. since it was based on 1970 figures. I cannot

"credit his belief that the figures today are

substantially whaf they were in 1970, .I ieally‘

was totally unimpressed with hié testimony.,
Insofar as Holmdel's zoning oréinance does

not so provide, it is invalid.' I recognize that

you probably need sewerage and water fO}.' mult:'..-

~
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family housing. The fact that there may be none
now is no reason not to zone for the purposes 1
have referred to, Utility services can be

supplied. The question is which is going to come

first. Mount Laurel has clearly spelied it out.
| Plaintiff's planning expert testified that

tbere“ié presently a need for‘30,000 moderate

and low priced housing units in the County, In

his opinion, Holmdel's fair share would be 7

a peréent,'fhe percentage of jobs that_it‘has.‘
I find that his-method of calculating such share'

_is'logical and fair,

Holmdel is directed to amend its zoning

‘ordinance to provide for =a reasonable area or

areas where low and middle income housing can be

* ‘amount of not less than 2100 units., "Low and

moderate income families or housing" is used as

_defined in Mount Laurel. This more than doubles

. the number of residential units., The land is

there. The municipality will have to cope.
It also must be realized that it will be a long
time before 2100 units will in fact be constructed

The Township must be given adequate time for

e
!

. i%s Planning Board to properly determine how best |
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to accomplish this result within a compreliensive
plan, for publickhearings to be held, and for
the Township Committee to acf upon the Planning
Board's recommendat ion, 1 am well aware that

-

this will be a difficult task. The thinking of

~all must change so that the Supréme Court's

mandate in Mount Laurel may be accomplished.

I realize that changes do not come gquickly or

. easily.

In the past, traditionally Courts have
allowed 90 days for such changes when ordinances

have been found invalid or have been ordered to

" be aménded. Y think that that period is far too.

short and that it would necessarily result in

'd‘half—thought out job. Thereforé,_ﬂolmdel will

 be directed to amend its zoning ordinance in

accordance with this opinion within one year.
I wérn the Township that any request for an
meet _ ' :
extension will not /: with any sympathy whatsoever| -
from this Court.
I night add that the suggestion of the
plaintiff's expert that the Township rezone parxrt

of the residential district to provide for nmore

»flexibility in density in order to compensate for

the increcased &nsity to be permitted in multi-
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family and low incoﬁe use districts might well
be reascnable in the present situation, Holmdel
is a large, developing municipality with a
distinctly rural atyosphere. An agricultural
zone might be considered. I imply nothing as‘to
its validity,

The judgment will be drawn by Mr. Gagliano;
There will be no costs, In drawing the judgment,
please recite that I set forth mny findings of
fact and conclusions of law on the record, today's
date; with Mr. Greenspan as the certif ied shorthan
reporter,.

Again, I thank the attorneys very much for
all of your help.

* i * %

CERTIFIED A TRUE TRANSCRIPT
OF M¥~§TENOGRAPHIC HOTES.,
Y,
4
,&ZC) o S2 8 —
Daniel Grosnsgan ST
Official Court Reporter,
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