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THE APPROVAL OF THi COMMITTEE ON opmxdus. JAN 17 1977

COMM!TTEE ON OPINIONS

SUPERIOR COURT OF NEW JERSEY . : ) .
LAW DIVISION, PASSAIC COUNTY o Grace and Albert-Rutherford are the owners of a tract

. . " DOCKET No. L-39853-74 , ‘
WINDMILL ESTATES, INC. and ) ' o of land situated on Minisink Road, in Totowa.  The Rutherfords
ALBERT RUTHERFORD AND GRACE ) . )
RUTHERFORD, o) . : . " had contracted to sell their land to Windmill Estates, Inc.
Plaintiffs, ‘ ) . , _ e Windmill desired to develop the Rutherford property into a
e e o ) " OPINION - ' v‘j. community of Townhouses to be later sold as condominiums.
ZONING BOARD OF ADJUSTMENT OF ! e o o ' he Rutherford t ncompasse hly 10 ac
THE BOROUGH OF TOTOWA, 'THE BUILDING . = S T utherford tract encompasses roughly 10 acres
- INSPECTOR OF THE BOROUGH OF TOTOWA, ) o Cos of land. At the time the contract to sell was entered into, thi
THE MAYOR AND COUNCIL OF THE BOROUGH ' S ' Gatad was sntexed afto, this
OF TOTOWA, SAMUEL CHERBA, PAUL CURCIO,) - ) parcel of land was zoned as an R20 area, i.e., one-family detached
JOHN WHITNEY, GEORGE CIPOLLETI, VILMO ) R . . . . sm—
DI PAOLA, ROBERT PLACE, SAL DI SALVA, ) o ' SR dwelling units located upon 1/2 acre or 20,000 square feet. The
DAVID CUSICK, WILLIAM DE GRAFF, - SEREE =y ing ed upon 1/ , +000 sq t
FRANK RE, ARTHUR TODISCO, WASYL - ) ' . B contract to sell was subject to a condition precedent that per-
VONDARENKQO and JOHN MASKLEE, . ;
: ) ‘ o mission first be secured permitting multl—famlly dwelling units.
Defendants. S ’
) : ) L i , ' On July 15 1975, the Board of Adjustment denied an

Decided:~ December 17’ 1976 ~ application fcr a variance. This Court by letter opinion of

‘August 5, 1976, upheld the Board of Adjustment denial of such
Messxs, Donato and Donato, Attorneys for plaintiffs, g " 276, P . ue

(Frank Donato, Esq. appearing) L . variance.
Messrs. Irwin and Sabbath, attorneys for defendant, , ' : Plaintiffs' principle contention is that the zoning
~ Zoning Board of Adjustment of the Borough : e , : : Cod
of Totowa, (George Sabbath, Esq. appearing). = R ordinance 1nvolved is unconstitutional in that it fails to provxde
Amos C, Saunders, Esg,, for defendants, Mayor and. : N o "for multl—famll dwelling units. Hence laintif it runs
Council and Building Inspector of the , ' h : : Y 9 + P iffs argue,
Borough of Totowa, Individually and in L o afoul of the proscriptions set down by Justice Hall in So. Burl.:

their Official Capacity.
: : - Cty. N, A A C.P. v. Tp, of Mt. Laurel, 67 N.J. 151, 187 (1975)

SALERNO, J.5.C. ' S BRSNS : : ' “ :' , ~ Defendant Totowa's argument is that the Mt. Laurel

) ‘decision applies only to developin communzt;es. Since the .
This is an action in lieu of prerogative writ brought ion app ¥ ping :

Borough of Totowa is not a develo ing community, accordin to
by the plalntlffs seekxng to declare the zoning ordinance of the 3 e g K

: N : : : . defendan t is not ‘subj ect to: the standards set forth in Mt. : '
Borough of Totowa unconstltutzonal. o o , L : \ o t' i J ‘ 4 B h

b o Laurel.



The Borough ofTotowaié approximatelf 3.9 square | J
miles in area, From a populatxon of 6,000 in 1950, 1ts popula~
tion grew to 10, 000 in 1960 to 11,700 in 1970.°

Presently, 30% of Totowa's confines are industrial
and commercial in nature, 35% has developed alohg’residential'
lénes. 30% is used for semi—pubiic‘and puﬁlic use, with only
5% of the total land area of Totowa remaining'unaeveloped

The median income in Passaic County is approx1mately
$13, 500/fam11y. Totowa's residents enjoy a $15 OOO/famxly
average annual income. ,

Totowa is abutted by Little Fails, West Paterson,
Paterson, Wayne and Haledon. The Bérough has no multi-family '
dwellxng units, Waynehas 1470, West Patersonhas 696 and Paterson‘
has 14,904 multi-family dwelling units.

There are four major recent sub-divisions in Totowa

involving residential districts. None involve nmulti-family de-

velopments, - In at least three of the sub-divisions, the prices

of the homesvrahge from a minimum of $63, 9004 to over‘"sloo OOO"H
; The zoning ordinance of Totowa provxdes for five types
of rasxdence dlStIlCts., They are as follows:
R-40, single famzly residences on
1 ‘acre or 40, 000 square feet

R-202, : :
R-zo, sxngle family residences ‘on

1/2 acre or 20 000 square feet

-3

R-7, single family residences with
7,000 square feet and
R-B, two family residences of

10,000 square feet.

It is apparent that no provision exists in the ordinance for

multi-family dwelling units.

" According to Mayor Samuel Cherba, the community and
tcwﬁ council had early on decided thét units of four or more
families were unnecessary; It was believed that "any concen-
tration of residents in one #rea would be detrimental to éhe
safety and'well-being of our community.” Totowa's Counéfl did
not adopt a proposed 1959 master plan which had called for the
establishment of garden apartments to meet. housing demands,
should Totowa decide to expand its ratable base.

And expaﬁd it did. Ninety percent of Totowa's indus-

trlal plants have arrlved durlng the past 16 years. There are

 16 communities in Passalc County. Totowa encompasses 2% of the

'total land area in the county, and has 8% of the county’'s tax

ratables. Between 1967 and 1974 Totowa issued 17% of the county

total in building permits. In 1976, Totowa had the third lowest

‘tax rate in Passaic County.

It is uncontroverted that Totowa has, in the words of

plaxntlffs' expert, Harvey Moskowltz, engaged 1n an aggressxve




development program for rétable grbwth.f Rejecting the 1959 re-

commendation, Totowa expanded industrially and commg;cially while .

limiting its population growth.  Since 1920, Totowa has grown an
average of 52,5% per decade in.populﬁtion. Last‘decade, 1960 to
1970,it‘grew only 6.3%. The growth rate is‘expected to average

between 7.4% and 8.6% ber decade to the year 2000.. k

The result is predictable. Originally designed as

a predomlnately one-family communxty, Totowa has managed to main--

tain that characteristic. No provisions were made to provide
housing units to accommodate the needs and pocket books of the
employees h;red by the 1ndustr1es that located in Totowa. |

There are 3,308 housing units in Totowa. of these,
2,583 are single-family units, 740 are two-family units, 85 are
are thtée or mofe family units. - Seventy-five percent of the
housing units are single-family. Ninety to ninety-five percent
‘of the residents own their 6wn homes.

' The average selling price of an old home in Totowa
‘1sF$45 000." One would need an lncome of at least“$18 000"-
,_‘ per year to flnance the usual mortgage arrangement on such a

;vpurchase. : : ’ : ,
S More. lmportantly, testimony by one of plalntszs'
experts pointed up the fact that there are no new houses avail~
~able w1th1n the commun;tles of thtle Falls, Totowa, Wayne and’

- West Paterson for under "$50,000."

|
N
'

Using a common rule-of-thumb in the real estate

- trade, a buyer of a house should earn annually an amount equal

to 50% of the initial mortgage outstanding. Accepting this as
true, almost anjone garning under "$25,000" per year is finan-
cially preclﬁded from buying a new house in Totowa. This
amounts -to 80% of the residents of Passaic County. - Seventy per-
cent of the county residents are precluded from buying old homes‘
as well.

In contradistinction, moderately priced one and two
bedroom apartménts would run between "$250-275" per month and

"$325-350" per month respectively; This would necessitate annual

incomes of "$12~14,000" for the former and "$15-16,000" for the

- latter.

The lack of a multi-family dwelling pfovisions com-
bined with an aggressive industrial and commercial growth plan
has placed the onus of providing sufficient dwelling units upon
6ther communities within the couﬁty./ Totowa has in effect been

able to avoid its responsibility to provide a share of such

'11v;ng Spacer

Unquestlonably, Totowa s zoning ordlnance would be

. unconstltutlonal if Totowa were found to be a developing communlty.

Totowa has since 1959 falled to fulfxll any responsibility of

© making realzstzcally possible an appropriate varjety. and choxce

of housxng. Mt. Laurel, supra, at 174. "Certaxnly when a

mun;clpality zones for lndustry and commerce for local tax pur-

poses, xt w1thout question must zone to permit adequate housing




within the means of the employees ihvolved in such cases.”

Mt. Laurel, supra, at 187,

The dictates of Mt. Laurel are applicabie to de-

'ﬂ veloping communities only.  Nigito v. Borough of Closter,

142 N.J.Super. 1 (App. Div. 1976):; Segal Const. Co. v. Zoning’

Bd. of Adj. _Wenonah, 134 N.J. Super. 421 (App. Div. 1975).
' Mt. Laurel clearly describes its intended area
- of application in the foilowing terms:

As already intimated, the issue here

is not confined to Mount Laurel. The
same question arises with respect to

any number of other municipalities of
sizeable land area outside the central
cities and older built-up suburbs of
our North and South Jersey metropolitan
areas (and surrounding some of the
smaller cities outside those areas as
well) which, like Mount Laurel, have
substantially shed rural characteristics:
and have undergone great population in-
crease since World War II, or are now in
the process of doing so, but still are
not completely developed and remain in
the path of inevitable future residen-

- tial, commercial and industrial demand
and growth. Most such municipalities-
with but relatively insignificant varia-
tion in details, present generally com-
parable physical situations, courses of
municipal policies, practices, enact-
ments and results and human, governmental
and legal problems arising therefrom. It
-is in the context of communities now of
this type or which become so in the

- future, rather than with central cities
or older built-up suburbs or areas still
rural and likely to continue to be. for
‘some time yet, that we deal with question
raised {at 160].

"As stated previouslv, Totowa has an area of 3. 9 square

mileskor approximately 2,560 acres. Of thxs total acreage, only

5% or 128 acres remain undevelopnd, Clearly, Totowa cannot be

e

said to be a developlng communlty as that term is employed in

Mount Laurel.

In Nigito v.'Borough of Closter, supra, the appellate

division held that a community of 3.2 square miles in land area

"of which 94% was fully developed, is not a developing community

and, theréfore, Mount Laurel principals were inapplicable.

Cf. Segal Const. Co. v. 2Zoning Board of Adj. - Wenonah, supra.
Néither Closter, Wenonah or Totowa are sprawling townships of

sizeable land area as was Mount Laurel with 22 square miles or

14,000 acres, in area.

The Court is thus constrained from holding the Totowa
ordinance as it existed under N.J.S.A. 40:55-30 et.seqg., un-
constitutional because of the ordinance's alleged exclusionary

effect as measured by Mt. Laurel standards. Therefore, plain-

tlffs are not entitled to Judgment on that ground.

Nor is plalntlffs contention that the ordlnance is
unconstitutional because its application to plaintiffs’ prope:ty
is arbitrary and unreasonable of any moment. The plaintiffs

have failed to meet the test laid out in Odabash v. Mayor and

Coun. Dumont, 65 N.J. 115, 124 (174), i.e., "whether in view

of the extent of the now prohibited uses in the close vicinity

. of the parcel, its value will be substantially depreciated and

its marketability greated [sic] impaired if the prohibited

uses are not allowed.”




In anj event, Odabash, supra, dealt with a situation
in_which the plaintiff's property was located in an area both
studdéed with and zoned for multi-family unitsl Subsequently,
an amendment was passed by the town council which had become'
alarmed at the proliferation of apartment dwellings. The amend~
ment operated against plaintiff's property which by thls tlme ‘
was an island of undeveloped land in a sea of multi-family
dwelling units. The land was practlcally unmarketable as a
one—famlly unit as it was now zoned.

This factual pattern is not present in the present
oaSe. Plaintiffs are not entitled to Judgment on this basis '
either. ‘

These determinations dovnot, however, dlspose of
the matfer before this Court. ~In addition to the specific
relief demanded by plaintiffs in their complaint, there was
also a reguest that the Court grant ﬁsuch other relief as
may seem proper in the circumstances.” It is to this re-
quested remedy, albeit general in nature, thai'the Court's
attention is now drawn. | | .

; , On January 14, 1976, the Municipal Land Use Law,
N.J.S.A. 40:55D-1 et.seq., was approved, ’It has repealed'
N.J.S.A. 40:55-30 et. Seg. {L.1975, g. 291, §80, eff. Aug.

1, 1976)., By Febtuary l, 1977, municipalities which desirei

v to have the power to zone must do so in compliance with the

’Act, unless of course they have demonstrated compliance with

N.J.S.A. 40:55D-90 which provides for the utxlizatxon of in-

‘terlm zoning plans whlle the mun1c1pa11ty prepares the ne«»

cessary procedural changes to ultzmately effectuate the new law,_‘"

i “r'_ ,-arg M

A prerequisite to the adoption of a permanent
‘zoning ordinance under the new act is the formulation and
approval of a master plan (N.J.S.A. 40:55D-62). In addition,
N.J.S.A. 40:55D-2 lists the purposes of zoning and planning.
Section (g) delineates one of those purposes:
To provide sufficient space in ap-
propriate locations for a variety
of agricultural, residential, recrea-
tional, commercial and industrial
uses and open space both public
and private, according to their re-
spectlve erivironmental requirements
in order to meet the needs of all
New Jersey citizens.
It would be less than candid to argue that "all
New Jersey Citizens" does not include those of low and moderate
incomes. Concommlttant with this all-inclusive language is

the awareness that master plans and zoning ordlnances are

_notaadopted upon the misguided assumption that all presentlyv'

existing conditions will remain static in the future,

-To the contrary, these plans and ordinances are

enacted not only for the benefit of those presently living in

a community,.but also for posterity with an eye upon inevitable

changes in the status quo in the future. ‘
Communities constantly change. What wefe once

monuments to modern technological and social degelopments too-

often become the archaic slum dwellings that reponsible govern-

ment seeks to avoid or exradicate., Governments cannot abdicate

thedir obl;gation to prepare for ‘such an occurrence.'
Admlttedly, this is for the most part an exercise

in prognostication, Enactment of a master plan and zoning

-10-




ordinance is a recognitién .~ . the obligation to pian for the
future. It xs an attempt to develop a communlty in accordance
with p:econcelved plans. Inherent in the promulgatlon of a
zoning ordinance is the awareness that communities and condi-
tions within those communities‘will change in the futuie.

This is even more compelling when a developed community ;uch'
as Totowa seeks to adopt a zonin§ ordinaﬁce. '

The Court has stated at great length‘its factual

findings. At the risk of being repititious, it is pertinent -

to again note the follqwing facts. Since 1959, Totowa has
embarked upon an aggressive plan to attract a‘large number of

ratables. It has succeeded. It has also been successful in

_pursuing the ex?ress géal of maintaining the community essen—
tially a one-family residential area with minimum populatlon,

‘hxgh industrialization and commercialism, and.low tax rates..

The Borough of Totowa has disregarded planning

reports in which it was stated that there is a need for higher

density dwelllng units, partzcularly renter-occupied units
to fulflll its obligation to the employees working at 1ndus-
trial concerns in Totcwa.

7 Its zoning ordlnance is exclus;onary in form and
applic&tion. It is in contraventlon with the salutory prln—
ciples outlined in Mount Laurel. As stated before, but for
the requirement of the developing COmmunity.concept, this
COurtiwould have no problem in declaring the ordinance un-

constitutional,

=1l~

. The Municipal Land Use Act was approved subsequent
to the Mount Laurel decxsxon. When the legislature enacts a
codif;cation or amendment of existing laws it is presumed to
do so with knéwledge of érior court decisions and the judicial

construction placed thereon. Caldwell v. Township of Rochelle

Park, 135 N.J. Super. 67, 74 {(Law Div. 1975); Petrozzino v.

Monroe Caiculating Machine Co.,Inc., 47 N.J. 577, 582 (1966);

In Re Keogh-Dwyer, 45 N.J. 117, 120 (1965). An examination

of N.J.S.A. 40:55D-2 leaves no doubt that this section was
drafted with the principles of the Mount Laurel decision in

mind, without, however; the limiting feature of the concept of

- a "developing community."

The Borough of Totowa has not yét hired a plaﬁnef’
nor have they devised a master plan, a prerequisite tb_the
implementation of the new law.  Counsel for defendants has in-
dicated that either a new. zoning ordinance will be in existence

on Februéry 1, 1977, or the Borough will'adopt an interim

‘zoning ordinance pursuant to N.J.S.A. 40:35D-90.

Section 81 of L.1975, ¢. 291 of the new act permits

any municipality regulating developmeht prior to the effective

date of the Act to continue to exercise such authority for a

period of six months.  However, at the expiration of this six

month‘period, the municipality must adopt a new zoning ordinance

' pursuant to the provisions of N.J.S.A. 40:55D-1 et.seq.

Although N.J.S.A. 40:55D~90 enables a mﬁnicipality

to adopt an interim zoning p.)'n at'the expiration of the six

.month period, this does not ¢ :int a free license to adopt any

-12-




form of ordinance desired. The permission granted to the : - present zoning drdinance'is incompatlible with N.J.S.A.

‘muhicipalities is predicated upon the requirement that the 40: 55D-2 {especially subsection (g) )} for failure to provide S

interim plan be reasonable. Without such a limitation, a ) formultl-famzly dwelling unlts or other suitable housing for

municipality could theoretically adopt an interim plan which’ R but not limited to employees recruited to work in zndpstrles

is totally exciusionary and thch, upon the impléﬁent&tion of . .attraéted to Totowa, the Borough is enjoined from adopting
- an extension in time, could continue for two yeats following .A ! : the present zoning ordinance or any substantially similar
the expiration of the 6 month gracé'period embodied in Section' i . , " ordinance as its ihterim zoning ordinance pursﬁant to
. .~ 81 of the Act. It is éonceivablé that a rapidly developing , g “ N.J.S.A. 40:55D—'90. ‘
’ ‘ community of almost-developed ccmmunity’could, within this - |
two year period, develop the remaining portions §f undeveloped.
land pursuant to an ordinance which would:completely frustrate
the purposes of the new act as outlined in N.J.S.A. 40:55D;2. e ; L | o ' ;

The term "reasonable interim zoning ordinance" is TR ‘f , N ~“ﬂ H ‘ | Lo ‘

not defined in the new‘act;‘ It is, however, axiématic ‘that the | | . |
meaning of a particular phrase or provision‘of a statuﬁe is to
be determined in the context of the whole statute. Davies V.

Heil, 132 N.J. Super. 283, 294 (App. Div. 1975), aff'd. o.b.

68 N.J. 223 (1975). Construing “reasonabie'intérim zoning

ordinance” in the context of the whole statute results in the R S ‘ .
logical determ;nation that‘a reasonable interim zoning ordinaﬁce

is one which comes within the farameters ole.J;S.A. 40:55D-2

The present zoning ordinance would be fatally ae—’
ficient if enacted pursuant to the Munlczpal ‘Land Use Act.’
., ‘ : Past exclusionary practices cannot shield Totowa from it obli-
gation to meep.xs fair shgre'of hquslng needs in the fgture_  wj ‘ ;"k .  1, i ‘ ¥ Sl ‘”14- | | ' N

Cf. Urb, League New Bruns. v. Mayor & Coun., Carteret, 142 N.J. BT RPN . i ‘ goE

Super. 11 (Ch. Div. 1976). Therefore, to the extent that the.




