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SUPREME COURT OF NEW JERSEY

. A-130 ' September Term 1975

PASCACK ASSOCIATION, LIMITED,
‘Plaintiff-Appellant,
v.

MAYOR and COUNCIL OF THE

TOWNSHIP OF WASHINGTON,

BERGEN COUNTY, NEW JERSEY,

Défendants—Respondents.'

26 “se ee ss e 88 se eo eo so e e

WALDY, INC.,

Plaintiff-Appellant,

se o9 ea o»

V.

THE BOARD OF ADJUSTMENT AND THE :
TOWNSHIP COUNCIL OF THE TOWNSHIP
. OF WASHINGTON, BERGEN COUNTY, NEW
JERSEY, and WASHINGTON LAKES
ASSOCIATION, a corporation of the :
- State of New Jersey,

Defendants~Respondents.

Argued May' 25, 1976 -- Decided 3'23"7‘7’

On certification to the Superior Court, Appellate
Division. : ‘

Mr. Alan J. Werksman argued the cause for appellants
(Messrs. Werksman, Saffron, Cohen, Sylvester & Miller,
attorneys; Mr. Werksman and Mr. Eugene P. Sylvester
on the brief). -

Mr. Leonard Adler argued the cause for respondents
Mayor and Council and Board of Adjustment of Washington
Township.




Mr. Peter A. Buchsbaum, Assistant Deputy Public
- Advocate, argued the cause for amicus curiae
Public Advocate (Mr. Stanley C. VanNess, Public
Advocate, attorney; Mr. Buchsbaum, Mr. Carl"S.
-Bisgaier, Deputy Director of Division of Public:
Interest Advocacy, and Mr. Kenneth E., Meiser,
Assistant Deputy Public Advocate, on the brief).

No appearance was made on behalf of respondent’
Washington Lakes Association.

The opinion of the Court was delivercd by

CONFORD, P.J.A.D. (temporarily assigned).

This appeal projects the significant issue as to whether,
in the wake of the decisions of this court‘imposing upon
developing municipalities the obligation of providing by zoning

for the opportunity'to create housing for the low and moderate

- income segments of the population, see So. Burl. Cty. N,A.A.C.P,

v Tp. of Mt. Laurel, 67 N.J. 151, app. dism. and cert. den.,

423 U.S. 803 (1975) ( Mount Laurel, hereinafter); Oakwood at

Madison, Inc. et al. v The Township of Madison, N.J. (1977) ,

(Oakwood at Madison, hereinafter) all municipalities, regardless of the

state or character of their development, have an obligation -

to zone for multi-family housing on behalf of middle income
occupants if thére‘is a local and regional shortage of multi-
‘family}housing in general. More specifically, the issue is
whether there 1s such an Obligation'on the parf of a small
municipality, developed substdntially fully upon detached single-
family dwellings and restricted adbordingly in the residentialL

provisions of its zoning ordinance.
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Holding in the affirmative on the stated"iSSues,'the

"~ Judgment of the Law Division mandeted the grant of a_building
permif for such purpose to the appellant property owner with
respect to its 30-acre,tractcf land. The Anpellate'Division
reversed, end.we granted certification to pass upon the
important questions presented. 69 N.J. 73 (1975).

The initial ection herein was commenced in 1970 when
plaintiff Pascack Associatiqn‘Limited ("Pascack") filed a
complaint in lieu of prerogative writ, attacking>the rezoning
of itsproperty te permit the additionel use of offices and
'vresearch (OR) and‘challenging ‘the validity of the prior
ordinance limiting its residential development to two-acre
single-family lots. Thereafter, in August 1971, Waldy, Inc..
("Waldy"), contract purchaser of the’property involved, after
unsuccessfully applying for a varience\to build a 520 unit
garden apartment complex on the property, began an action to
set aside the variance denial and challenge the entire ordinance
for failing to4make provision anywhere for multi-family and _
rental housing. Shortly thereafter the actions were consolidated
for trial. In May 1972 by leave of court an‘amended complaint

by both plaintiffs
was filed fjoining as party-defendant the trustees of the
Washington Lakes Association and contesting the validity of -
certain private deed restrictions on file with the Bergen County
Clerk's Office, enforcement of which would preclude plaintlffs'

proposed develqpment on a portion of the tract.

-3 -



On December 20; 1972, the trial court after a hearing
issued a memorandum decision: (1) holding invalid the two -
. acre minimum lot size for single~-family residences; (2)
hoiding the entire Washington Township zoning ordinance -
invalid for fallure to make any provision for "multiple and
‘rental housing"; and (3) reversing the board of adjustment's
denial of a recommendation for a use variénce and remanding
the applicatién to the board for reconsideration. |

The coﬁsequent judgment, éntered January 16, 1973,
- restricted the ihvalidatiﬁn of the ordinance‘to its prohibition
~of "multiple and rental housing" aﬁd the nullification of thé |
lot size limitation. The order recited that it was a "final
judgment" and that the court did not retain jurisdiction. .
Theré was no direction to the municipality to rezone within
any specified period of time, as is customary in such situations.

 On January 29, 1973, présumably in response to the |

judgment, the township passed Ordinance No. 73-1, rézoning‘a
different 3l-acre arca (in diverse ownership) for multi-family
residentiél use. On February 15, l9?3~the board of adjustment
again denied the application for a variance, and this'décision
was never appealed by plaintiffs., , .
 On June 29, 1973, notwithstanding the trial court had -
not retained jﬁrisdiﬁtion, plaintiffs moved in theAéction;to

compel the township to issue a building permit for the proposed:

b -



520-unit garden apartment complex., At the‘hearing on the
motion, they charged that Ordinance 73-1 failed to "comply"
with the court's prior judgmgnt in that although 34'acres
were zdned multi-family, in practical terms only 5 acres
~ were available for multi-family construction and the zoning
restrictions of the multi-family zone precluded construction
meeting the economic and social needs of the area. The trial
'court agreed with this position, and on July 9, 1973 ordefed
the township to complete within 60 days "all rezoning
required for compliance with the prior Judgment." Defendants
moved for an extension of ﬁime‘on the grounds that the township
'planning board had recommended adoption of an ordinance
rezoning Plaintifﬂs‘ property and that litigation challengingA.
Ordinance 73-1 was pending, but the motion was denied on
August 1, 1973,

An appeal from both the July 9, 1973 and Janﬁary 12,
1973 judgments was filed by the township on August 22, 1973.
No timély rezoning having occurred, plaintiffs moved for an
lorder directing the township to issue a building(permit to
plaintiffs for their proposed multi-family garden apartment
complex. In response, the court in October 1973 aﬁpointed'
two planning- experto to advise the court on whether Ordinance
73-1 complied with the court's January 1973 Judgment, and,

if not, to recommend a zoning plan}whlch would so comply.
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On Januéry 9, 1974 the experts submitted their
report‘and recommendations. They concluded that Ordinance
73-1 did not comply with the .judgment and recommended
inclusion of the‘blaintiffs' tract in the multi—family.zone.
In‘addition, they recommended densiﬁies,in‘the multi-family
zone of at least 6 and up to 9 units per acre. After a

hearing on the report the trial court on February 26, 1974

- filed an opinion, 131 N.J. Super. 195, ordering:

1) The issuance of a building permit
to plaintiffs for construction of
a two story garden apartment complex
upon proper application by plaintiffs
to all necessary agencies for site
plan review; '

2)  The 'maximum number" (sic) of multi-
~family units permitted pleintiff as
a matter of right should be no less
than 9 per acre;

3) Certain specified regulatory pro-

’ visions (e.g., minimum off-street

parking facilities, number of bedrooms,
~minimum floor area) were attached to
plainiffs' permit.

On February 6, 1974, over objection by both the
township and Washington Lakes Association, the court dismissed
as of October 30, 1972, without prejudice, the complaint
attacking the validity.of the private deed restrictions‘of

1that Association,



~Defendaht'township filed another appeal -from the
January 12, 1973 judgment and the July 9, 1973 order, as well
as from the February 6, 1974 order. Plaintiffs cross-appealed
from the apartment specifications set forth in the court's
judgmert . |
| Plaintiffs moved to dismiss those portions of the
consolidated appeals seeking to review the January 12, 1973
judgnment as beyond the 45-day time limit provided by the rules
- for appealing a final judgment. The Appellate Division reserved
decision on the motion until determination of the entire
-appcal, and it ultimately denied the motion because of the
"public impértance"'of the judgment. | | -
"Pending the‘abpeal herein, this court decided
Mount Laurel in March 1975. vThe Appéllate Division invited

supplemenﬁal’briefs as to the effect of that ruling on the
trial court's determination of the invalidlty of the or8inance
for failure_td zone for multi-family housing. In reversing,
the Appellate DiVisién, in an unréported per curiam opinion,

held that Mount Laurel was not’applicable, primarily for the

reason that that decisioh was not authoritative cxcept as to
developing‘municipalities -~ a category not représented by the
~township. We have concluded that that determination was |

- essentially correct, and»affirm to that extent»’



I

We direct our aftention first to the trial coﬁrt
holding thaf.the ordinance was defective in not providing
for muiti-family housing. This determination rested on
ceptain essentially undisputed operative facts. The township
comprises 1,984 acres er 3% square miles. It is one of a
group of'Bergen County residential communities popularly
referred to as the Pascack Valley, of which Washington Township
is southernmost.. The residential nature of the township is
almost exclusively single family, on lots ranging from 5000
sq. ft. to two acres or more. These residences take up 94.5%
'of the land; commercial uses occuny 3.25%, and there are no
industria} or multi-family residential uses (except a few two-
family houses). The remaining 2.3% is vacant lend, there being
~ no single parcel lerger than that here involved.

The 1970 census‘population was 10,577, with a
projection for 198010n the master plan,(made.in 1963) of 10,800; |
There were in 1970 2,742 dwelling units. The growth of
population}since 1960 has been rapid, ogtstripping the rate of
increase in surrounding municipalities, 'Housing density has
~increased from 41 units per s@wme mile in 1950 to 862 in 1970.
The.average house was valued at $37,508 in 1970. Moet houses
are on lots ofv75 X 100 feet or 100 x’lOO feet, but there are

'many on half-acre lots and a‘considerable‘number lafger;
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In April 1970, 10% of the total single-family homes
were fenter occupied. In 1971 Bergen County had épproximately
283,700 housing units, of which 90,360, or 31.9%, were
rental. This may be compared with 5% for the Pascack Valley
 region. Five of the eight muniéipalities in the Pascack
Valley‘region have no multi-family units, and the ratio of
single-family units to all others is higher in the county
than in the State as a whole. ‘ _

The subject property is the largest undeveloped
tract in the towﬁship. The plot is roughly rectangular in
. shape and, except for a few small lots, takes up the whole
of the souﬁheast corner of Pascack Road and ﬁashington Avenue,.
with a total frontage of 774 feet on the former and 370 feet
on the latter.‘ On the east the tract abuts a single-family
residential area on 7,500 and 10,000 square foot lots. To the
west across Pascack Road is a restaurant and a bank followed
by single-family residences in both directions. Proceeding
weSt on Washington Avenue near plaintiff's property is a gas
station, followed by a small used car lot and,anothér gas |
station, Going east along Washington Avenue ié a municipal
firehouse followed by single-family residences. Aside from
a vacant 9-aqre,parcei to the south, the tract mainly abuts ~

' single-family homes.



'Although the plaintiffs' project has beén repree
'sented by them‘at various times to be designed to accommodate
middle to moderate income renters, they firmly took the
positién at the'hearing in January 1974 that if limited to a
density of hine units per acre (as provided in the final | |
judgment) they would not be able to provide rental units but.
only'condominiumS‘at a sale price of $50,000. In that
event, moreover, there would be approximately 270 rather than

520 units.
II

Plaintiffs contend the Appellate Division should
have dismissed the appeal from the January 1973 order as
'untimely in view of the trial court having desighated it a
final Jjudgment. However, the substantive treatment of the
subject matter by the trial court after the January 1973
order, its failure to expressly determine that there was "no
Just reason for delay", see R. 4:42-2, and the remand as to

the variance issue;'all combine to create ambiguity as to the

finality ofsthe January 1973 order. See Application of Tiene,

19 N.J. 149, 161 (1955). 1In any event, since subsequent
orders of the Qourt were appealable*and were timely appealed,

~and the relationship thereto of the earlier order highly

- 10 -



germane, we concur in the retention of the appeal by the}
_Appellate Division, fof all the réasons stated as well as

the public importance of the issues presented}
III

The determination‘of the trial court as to invalidity
of the ordinance in respect of absence of provision‘fof multi«
family housing was based upon the shortage of housing in Bergen
Cdunty ahd the Pascack Valley region. The court found this |
condition operated}to create a scarcity of dwelling accommodations
affordable by persons, in and out of Washington Township, who

‘7'l'  'needed housing but who were not able to make.the average down
lpayment of $8,0QO, or did not have the‘$l9,000 minimum income °
requisite'to mecet bank standards for a loan needed to purchase
the average priced home fér sale in the township.

The opinion of the court was that "All segments of
the popﬁlationﬁshould'have a reasonable choice}of 1iving 
environments to the extent that it is possible **# ";vandv :
that where, as in this part of Bergen County, there is a need

"a statutory requirement to

.for multi-family housing,'there is
provide‘asvpart,of_a comprehensive plan for a well-balanced
community at least some area; however limited it must be under
the circumétances preSent'here, wheie such housing May be
-constructed." Throughout the opinion>zoning pot providing for

multi-family housing is described as "exclusionary zoning."
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The trial opinion and judgment here was rendered

Fprior to this éourt's determination in Mount Laurel; but

plaintiffs bring to their aid the thesis that that case
supports the trial court's rationale. However, the relevance

of Mount Laurel here is affected by two important considerations:

(1) the population category effectively excluded by the
ordinahce ianlved in Mount Laurel —-‘and the class intended

to be relieved by our decision therein — was that of persons

of low and moderate income; (2) the municipal category subjected
. to the mandate of the décision was that of the "developiﬁg
'municipality."l It required the combined circumstances of

the economic helplessness of the lower income classes to find .

-

l. The heart of the decision was thus rendered:

We conclude that every such
[developing] municipality must, by its
land use regulations, presumptively

- make realistically possible an
appropriate variety and choice of
housing. More specifically, pre-
sumptively it cennot foreclose the
opportunity of the classes of people
mentioned for low and moderate income
housing and in its regulations must
affirmatively afford that opportunity,
at least to the extent of the
municipality's fair share of the present =
. and prospective regional need therefor.
{67 N.J. at 174)] See also 67 li;J. at 188.

_12_‘



adequate housing and the wantonnessVOf foreclosing thém
therefrom by zoning in municipalities in a State of ongoing
develdpment with’sizeable aréas of remaining vacant developable
land that moved this court to a decision which we frankly
acknowledéed‘asv"the advanced view of zoning law as applied
£6 housing laid down byv this opinion." 67 N.J. :i‘c 192,

We have recently feaffirmed and faithfully enforced

the;principies of Mount Laurel in an appropriate fact situation.

Bee Oakwood at Madison, supra. But it would be a mistake to

interpret Mount Laurel as a comprehensive displabement Qf sound

and long established principles‘concerning judicial respect
- for local policy decisidns in the zoning field. What we said

recently in this regard in~Bow & Arrow Manor v Town of West

Orange, 63 N.J. 335, 343 (1973), is worth repeating as con-
, tinuing sound law: |

It is fundamental that zoning is a
municipal legislative function, beyond
the purview of interference by the
courts unless an ordinance 1s seen in
whole or in application to any particular
property to be clearly arbitrary,
capricious or unreasonable, or plainly
contrary to fundamental principles of
zoning or the statute. N,J.S.A. 40:55-31,
32, It is commonplace in municipal
planning and zoning that there is fre-
guently, and certainly here, a variety of
possible zonirng plans, districts,
boundaries, and use restriction
classifications, any of which would repre-

--13 -



sent a defensible exercise of the
municipal legislative judgment. It is
not the function of the court to
rewrite or annul a particular zoning
scheme duly adopted by a governing
body merely because the court would have
done it differently or because the pre-
ponderance of the weight of the expert
testimony adduced at a trial is at
variance with the local legislative
Judgment. If the latter is at least
debatable it is to be sustained.

See also Kozesnik v Montgomery Twp., 24 N.J. 154,

167 (1957); Vickers v Tp, Com. of Gloucestef Tp., 37 N.J. 232,
242 (1952), gggﬁ# den. and'app; dism, 371 U.S. 233 (1963).
There is no per se principle in this State mandating
,zoﬁing for multi-family housing by every municipality»regardless,i
of its circumstances}with respect t0o degree ér nature of
development. This court confronted a cognate problem in

Fanale v HasbrouckyHeights, 26 N.J. 320 (1958). We there

reversed a trial court decision'invalidatiﬁg an,ordinance
'prohibitingvanyffurther construction of apartment houses in
the entire borough. We said (at 325-326):

It cannot be said that every
municipality must provide for every
use somevhere within its borders.
Duffcon Concrete Products, Inc. Vv
Borough of Cresskill, I H.J. 509
(1949); Pierro v Baxendale, 20 N.J.
17 (1955)]. Whether a use may be
wholly prohibited depends upon 1ts
compatibility with the circumstances
‘of the particular municipality, judged
in the light of the standards for ~
zoning set forth in R.S. 40:55-32,

-1l -



Apartment houses are not inherently .
benign. On the contrary, they present
problems of congestion and may have a
deleterious impact upon other uses.
Village of Fueclid, Ohio v Ambler Realty
Co., 272 U.S. 365, 394, 47 S. Ct. 114,
71 L. Ed. “353 (1926). Accordingly, an
ordinance has been upheld although it
confined apartment houses to a small
portion of the municipality. Guaclides
v Borough of Englewood Cliffs, 11 NN.d.

'Supcr. 405 (App.‘Dlv. 1951); Fox Meadow

'states, Inc. v Culley, 233 App. Div.
250, 252 H.Y.S5. 173 (App. Div. 1931),
affirmed, =01 N.Y 506, 185 N.E. 71
(Ct. App. 1933). And elsewhers it has

"been broadly said that circumstances may

.

permit a municipality to zone for a single
use to retain its residential character,
Valley View Village, Inc. v Proffett, 221
Fo ed 412 (6 Cir, 1955); Connor v lOInSth
of Chanbasuen, 2&9 Minn, 205, 3L H.W,. ad
789,708 (Jup. Ct. TO57), No definitive
pattern can be judicially prescribed; each
case must turn upon its own facts. :

While it is true that in Fanale, as contrasted

with the factual situation here, the municipality already

had a substantial number of apartments when the prohibitory

~ordinance

foreg01ng

was adopted, the principlesyenunciated in the

excerpt from Fanale are nevertheless pertinent here.

It is obvious that among the 567 mun1c10alit1es in the State

there is an infinite variety of circumstances and conditions,

including

kinds and degrees of development of all sorts,‘

~germane to the advisability and suitability of any particular

zoning scheme and plan in the géneral,interest. Thefe must
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necessarily be corresponding‘breadth in the legitimate
range of discretionary decision by local legislative bodies
as to regulation and restriction of uses by zoning. The
‘legislative designation of the purposes and criteiia of
‘zoning, as set forth in N J.S.A. 40 55-32, is broad and
comprehensive, its most dominant notes being (a) avoidance
" of undue crowding of uses: 9;5., "lessen congestion in the
streets; **¥ provide adequate light and air}prevent the over-
crowding of lan@_or bﬁildings;vavoid‘undue concentration of |
population *%* “; and (b) consideration of the character of
the districf énd its peculiar suitability for particular uses
iand encouraging the most appropriate use of land throughout
the municipality.2

'Beyond the judicial strictures against aibitrariness
or patent unreasonableness, it is merely regquired that there
be a substantial relation between the restraints put upon the
use of the lands and’the'public health, safety, morals, or the

general good and welfare in one or more of the particulars

involved in the exercise of the use-zoning process specified

in the statute. Delawanna Iron and Metal Co. Vv Albrecht, 9
N.J. 424, 429 (1952). |

2. The purposes and objects of zoning reflected by the new
Munic1pal Lend Use Law, L. 1975, c. 291 (effective August l,
1976) N.J.S.A. 40:55D-1 et seq., although broadened in
‘sevéral respects, are not essentially dlSSlmilar from those
enunciated above. See N.J.S.A. 40:55D-2 a., Cuy €oy oy Jeos
49a., 52b. And see Oakwood at Madlson, sSUPTa, Sllp oplnlon'
at 10-11. ‘ 6 ] '
P - 16 -




Without in any way deprecating the recent salutary
Judicial, executive and legislative efforts at promoting the
construction of multi—family housing to meet an,ébvious and

urgent need therefor, see Mount Laurel, supra, 67 N.J. at

178-180; Oakwood at Madison, supra, slip opinion at 65-65A, 69,

there has been no fundamental change,,beyond the holding‘in

Mount Laurel itself, in the statutory and 'constitutional policy

-of this State to vest basic local zoning policy in local legislative

officials. N.J. Const. 1947, Art. U4, § 6, par. 2; cf. Art. 4,

§ 7, par. 11 (liberal construction of powers of municipal
corporations). ‘Thus, maintaining the character of a fully
developed, predominantly Single-family residential community

constitutes an appropriate desideratum o zoning to which a

municipal governing body may legitimately give substantial weight
in arriving at a policy legislative decision as to whether, or
to what extént, to admitkmulti—family housing in such vacant.

land areas as remain in such a community. Cf. Village of Belle

Terre v Boraas, 416 U.S. 1, 9 (1974); Fanale v Hasbrouck Heights,

supra, 26 N.J. at 326, quoted above,

Unless there is something in Mount Laurel, either

directly or by compelling analogy, to persuade otherwise, the
long held principles Just stated must be controlling'hére{
During the period of development of Washington Township it

served a widespread cohtemporaneous demand of people employed
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| elsewhere for Single-family-residential housing — a kind

of housing traditionally highly valued by the American
family -~ and until fairly recent yeérs affordable by the
average family. Such development was characteristic of

- many communities. It served a basic social and regional

need. There was thus nothing invidious abéut such deveicpment
or about the decision of the township municipal planners in
1963 to‘cohtinue that basic scheme of development in brder to
maintain the‘éstabliShed character of the cdmmunity. Such a
determination fully accorded with the statutory criteria of

- consideration of'the character of the municipality and the
most appropriate use of land thrbughout the'municipality. As
to the pdétential deleterious zoning effects of emplacing
apartmeht house‘projects'amidst solid single—famiiy development,

as here, see Leimann v Board of Adjustment, Cranford Tn., 9

N.J. 336, 341-342 (1952); Shipman v Town of Montclair, 16

N.J. Super. 365, 370 (App. Div. 1951). In the same tenor, in

- part, waslthereport of the planning experts appointed by the
trial court and the testimony of the opposing planningbeiperts
herein.

_ Theydecision of the municipal legisiators, prior
to the institutibn of the present litigation, to keep the
municipality free from multi-family developmént, was, for4the

‘reasons stated above, not an arbitrary one, although, con- |

"-3.-8-»'



cededly, respectable arguments could be mounted for a
different poiicy determination.

Nor is the reasonableness of the municipal
residential ZOning policy affected by the experimental and
defensible zoning decision to try to attract commercial
rafables b& ekpanding the.permitted uses of some areas,
inéluding>the instant prdperty, for professional, office

- 3 : :
.and research purposes. See Gruber v Mayor and Tp. Com. of

Raritan Tp.,. 39 N.J. 1, 9-11 (1962); Mount Laurél, supra.,

67 N.J. at 185. Whether that regulatiqn was so factually
unjustified as to merit judicial nullification:was not

" decided by the trial courtkand<is not an issue here.

 But the overriding point we make is that it is not
for the courts to substitute their conception of what the
public welfare requires by way of ZOning for thé views of
those in whom the Legislature and the local electorate have
vested that responsibility. The judicial role is circum-

scribed by the limitations stated by this court in such

decisions as Bow & Arrow Manor and Kozecnik, both cited above.

3. The zoning ‘amendment placing the locus in cuo in a 2-acre
minimum residential clasulficatlon is another matter, to be.
~dealt with later herein.

y o



In short, it is limited to the assessment of arclaim that
the restrictions of the ordinance are patently arbitrary'
or unreasonable or violative of the statute, not that they
do not match the plaihtiff's or the court's conception of
the requirements of the genefal welfare, whéther within the
town or the region. |
| Thé Public Advocate argues that the lesson of Mount

Laurel and the implications of such decisions as Sente v

Mayor and Mun. Coun. Clifton, 66 N.J. 204 (1974) and DeSimone

v Greater Englewood Housing Corp. No. 1, 56 N.J. 428 (1970),

.are that housing needs of all segments of the population are

A maad ) e v ey o] Elam s va s ga ey 4.4 A~ ci‘ ~T0
e N e v C‘.n.«..s.bv [P Vidsw u\tlh-&-l‘b N = [VISEESF PR e Sl s ek

municipalities, whether or not developed. There is no suéh
implication in the cases'citéd, individually or collectively.
None of them standsfor‘thé proposition that because of the
‘cohceded general.shortage°of multi-family housing the zoning
statute has, in effeét, been amended to render such housing
;an absolutely mandatpry component of every zoning ordinance
- as virtually contended for by plaintiffs and the Public'
Advocate. In this regard, it is significant that the Legis-
;lature has just completed a comprehensive revision of the -

zoning statute and has made no change approaching the impact
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, . oy ,
of the proposition just stated. See note 2, supra, p.v16.
There are allusions in the briefs to approving

references in our cases to zoning for an appropriate variety

and choice of housing, see; e.6., Mount Laurel, 67 N.J. at 174,
179, 187, and corollary arguments that such references support
the thesis that all muniéipalitiesrmuet zone for housing for all
cetegories of the population, middle and upper classes as well
as low and moderate income. A moment's reflection will suffice
to confirm the fact that such references contemplate fairly
sizeable developing, not f&lly developed municipalities —
particularly small ones — which may vary in character from such
a tiny municipality as Winfield in Union County, developed in a
dense, moderate~income, multi-family residential pattern, to one
like the subject_municipality, homogeneously and completely
'developed as a middle-upper income, moderaﬁe to low density,
single-family community. The ideal of the well balanced com-
munity,'providing all kinds of housing for a cross-section of the
regional population pattern, is, quitefobviously, realizable

physically only in the kind of developing municipality of sizeable

4. The only apparent substantive use change in the recent Municipal
- Land Use Law specifically dealing with housing density is that
authorizing "“senior citizen community housing construction con-
sistent with provisions permitting other residential uses of a
similar density in the same zoning district. N.J.S.A. 40:55D-21;
52g. See Taxpavers Association of Jeymouth v Weymouth To., 71
N.J. 249, 288-289, 296-297 (1976).

To the extent that it is held in ¥Windmill Estates., Inc. et al.
v Zoning Board of Adjustment of the Borouch of Totowa et al.,
N.J. Suner. = (Law Div, 1y76), that anything contained in the =
Mun1c1pai Land Use Law affects or alters the developing muniCipality
crltorion of Mount Laurel, we disapprove such holding.
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- going redevelopment of blighted areas.

area identified in Mount Laurel as such, see 67 N.J. at 160,

or perhaps 1in a deVeloped municipality undergoing thorough-
5

What Justice Hall probably had in mind, in this

regard, when writing for the court in Mount Laurel, supra, was
foreshadoﬂed when he sald, in his noted dissent in Vickers v

Tp. Com. of Gloucester Tp., supra (37 N.J. at 252, 253)

The instant éase, both in its physical

setting and in the issues raised, is
typical of land use controver81es now
current in so many New Jersey municipalities

" on the outer ring of the built up urban and
suburban areas. These are municipalities

~with relatively few people and a lot of
open space, but in the throes, or soon to
be reached by the inevitable tide, of
industrial and commercial decentralization
and mass population migration from the
already densely settlea central cores. ‘hey
are not small, honoteneous communities with
permanent character alreaayv estatlished,
like the settled suburbs surcunaing the
cities in which planning and zoning may properly
be geared around things as they are ana as they
will pretty much continue to ne, (emphasis
added) .

5. Planning experts Rose and Levin, after applauding the
movement in Mount Laurel toward zoning requirements for

regional housing needs, argue that to "balance" this decision
there is needed "an equally forc eful judicial expression of

the importance of another planning constraint, i.e., the
suitability of each municipality to accommodate the 'required
housing units". (emphasis the authors'). "What is a 'Develoolng
Municipality' within the Meaning of the Mount Laurel Decision?"

4 Real Est. L. J. 359, 386 (1976).
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We are, of course, not insensitive to the current
social need for larger quantities‘of affordable housing of

all Kinds for the general population. See Mount Laurel;

Oakwood at Madison, supra, both passimj; Inganamort, et al., v

Bor. of Fort Lee, et al., 62 N.J. 521, 527 (1973). A

possibility of some relief in that regard is contained within
the statutory speoial exception or variance processes, See

Mount Laurel,‘67 N.J. at 181-182, n. 12. But insofar as review

of the validity of a zoning ordinance is concerned,.the judicial
branch is not‘suited'to the role of an ad hoc super zoning
1egislature,‘particolarly in the area of adjusting claims for
satlsfactlon by individual mun1c¢pa11t1es of regional needs,
whether as to housing or any other 1mportant social need affected
by zoning. Theclosely contegted expert plannlng proofs before
the trial court with respect to the utility of the subject tract
for various kinds of housing, office and research uses,

hospitals and nursing homes, banks and public recreational
facilities, 1s illustrative of.the‘reasonable differences of
opinion in this area. We went as far in that general direction
as comports with the limitations of the judicial function, in our

determinations in Mount Laurel, supra, and Oakwood at Madison,

supra. The sociological problems presented by this and similar

cases, and of concern not only to‘our dissenting brother, but our;
selves, call for legislation vesting appropriate developmental
control in State or regional administretive agencies., See A.L;I.
Model Land Development Code (Propooed Official Draft i975)'C0mheﬁ~

tary on Article 7, PP . 28M 291; Proposed “Comprehen51ve and Balancea
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Housing Plan Act", Senate No. 3139 (1977), (Sens. Greenberg, Merlino and

McGahn) ; gg.’Oakwood at Madison, supra, at 16, 65-66,

67-69. | ' The problem is not an’ appropriate’

subjéct of judicial superintendence. Clearly the legislature, and
thé executive within proper delegation, have the power to impose
zoning housing regulations onvé regional basis which would ignoye'
municipal boundary lines and provide recourse‘to all developable

land wherever situated, Oakwood at Madison, ubi cit. supra.

Nothing in this opinion, contrary to the assertion in the dissent (slip
opinion pp. 2L-25), is calculated to preclude that salutary course.

: We}concur in the Appellate Division judgment setting
aside the trial court adjudication of»illegality'of the Washington

ordinance for faillure to zonebfor multi-family reéidential use.,

This conclucsien renders it unnececdory to deal with o
the orders*of the trial court enforcing that determination, i;g;,‘
the appointment of experts in aid of the éourt's judgment and the
remedy of ordering the grant of a building permit to the
plaintiffs. Those actions of course fall with the setting aside
of the underlying adjudication by the trial court, |

II
As seen above,vthe'judgmént6 of the trial court

held the 1967 ordinance amendment, 1ncrea51ng minimum lot

requlrements of the subject property from 10,000 square feet

6. The language‘of the judgment is broad enough to invalidate
the 2-acre minimum lot requirement for commercial as well as
residential purposes. However, the court's opinion did not
deal with the former aspect of the zoning, no argument with
respect thereto is pursued by plaintiffs on the appeal, and we

are assuming the effect of the judgment is confined to
re51dent1al uses., :
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to two acres, to be invalid. - -In this regard

the trial court determination was articulated as follows:

With due regard for the presumptive
validity of local zoning action it is
readily apparent that the two-acre
residential requirecment of Ordinance
67-3 is beyond the permissible reach
of the zoning power in this instance.
The power to zone is not unlimited,
but must in the first instance conform
to the statutory requirements pre-
scribed by the legislature in N.J.S.
L40:55~32. Thus, at a minimum the
zoning power must be exercised "in
accordance with a comprehensive plan”
(ibid.) so as

"¥#%x to prevent a capricious
exercise of the legislative
power resulting in haphazard
or piecemeal zoning." Kozesnik
v_Monteomery Twp., sunrn at 10b.
The comprehensive plan requirement
was obviously jgnored when the Towmship
- ~ increased the minimum lot size for
- residential use of this property more
than elght fold--from 10,000 square
feet to two acres. There is nothing in
the record here or in the zoning
ordinance itself to indicate that the
amendment in question was anything more
than "haphazard or piecemeal zoning'.
The minutes of the Township Committee
and the Plamming Board do not disclose
any reason for or purpose to be served
by the amendment, except for a statement
by a member of the planning Board that .
any residential development of this
property should be prohibited.

The imposition of a two-acre minimum

for residential use would appear to have

- been a reflex response to the filing of
~an application by Waldy for a subdivision
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of the property and its evident purpose

was not to further a comprehensive

zoning plan but to inhibit plaintiffs!

development of the property for

residential use. It should be noted

that the lowest residential density

otherwise required under the Township's

zoning ordinance is one acre, and that-

is reserved for a relatively limited

area of the community in the extreme

northwest corner. Plaintiffs' property,

on the other hand, is substantially sur-

rounded by existing residential development

on lots containing 10,000 square feet or

less. 1t shares the same physical

characteristics as the neighboring properties,
-~ and the defendant has not offered any

-evidence to show that there was a rational

“basis for imposing such drastically different
- and discrinminatory density reguirements

for the subject property.

f‘\w'n-r\ﬁ-w-'- Fragn S -~ nr-«n’ rv-: m~ym o S m AT A Py A
u-\ll\/\.«@. - P (O 5% o ~ ~ b s v b b N P R ]

‘ . ~ in the Master Plan adontcd less than four
years before the enactmern;of this amendment
"to the zoning ordinance. While a Master
. Plan is not "necessarily synonymous' with
the comprehensive plan regquired by
statute, see Johnson v Two, of Montville,
109 N.J. Super. 511, 520 (App. Div. 1970),
-1t ‘is cervainly suggestive of a
municipality's long-range zoning plan ard
the objectives to be realized through
zoning. Here, the Master Plan contained
no hint or suggestion that the character-
- istics of the plaintiffs' property were
i such as to require a different density
‘. ‘ o use treatment than the lands surrounding it.
i « Indeed, the Plan recommended that it be
accorded the same zoning restrictions with
respect to density as existed before the
-Plan and in keeping with the zoning of the
neighboring tracts. The sudden shift to
two-acre residential zoning in the context
found here cannot be sustained under our
statutory or decisional law. As applied
to the factual conditions of the present v
cave, Ordinance 67 3 is drbitrary and dis-
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criminatory, and it bears no substantial
relatlonshlp to the purposes of zoning
~set forth in N J.S. ﬁo :55-32, It is _
therefore invalid. Zampieri v River Vale
%E*’ 29 N.J. 599 (1959); Roselle v
Iright, 21 N.J. 400 (19567); Katobimar

Realty Co. V Webster, 20 N.J. 114 (1955);
Scarborough Avartments, Inc. v City of

bnglewood, 9 N.J. 1d2 (1lys2).

" The Appellate Division opinion didvnot deal with
this issue. We are satisfied that in this regard the trial

court was eminently right, and we modify the Appellate Division

‘Judgment to the extent of affirmingvthat portion of the judgment

for the reasons expressed by the court, as quoted above. We add

to the cases cited by it Schere'v Township of Freehold,vllQ N.J.

Suner, 4233 (App. Div.) certif, den., 62 N,T, £0 (1072), cert, don,

410 U.S. 931 (1973).

Under all the circumstances, it appears just that

- the invalidation of the 2-acre requirement be attended by a

revival of the former 10,000 square foot minimum zoning for the
property in question in relation to residential one-family

development. We so hold. This is subject, of course, to any

valid subsequent rezdning'of the property by the township.

7. Although the notice of appeal by the townshlp was from
the whole of the trial court Judgment, its brief "inad-
vertently" did not address the issue. Its reply brief does
so, however, and we thlnk it well to dispose of the question:
on the merits.- _
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‘Both the township and the Washington Lakes
Assoc1atlon questlon the propriety of the trlal court

ordering 1ssuance of a building permit in this case without

’firSt adjudicating on its merits plaintiffs' amended

complaint that the deed restrictions affectihg part of the
property were invalid. Instead, the court dismissed the
amended complaint in that respect without préjudice} The
appropriaténéss of that action may be questioned. See Vaceca
v Stika, 21 E;i. 471, 476 (1956).V'However, with our vacation

of the court's order directing issuance of a building permit

.for garden apartments, the deed restriction issue appears to:

ihave become moot. Mbreover,'neither plaintiffs nor the

Association, who are the only parties in interest on the

matter, have appealed from the trial court dismissal of the

amended complaint. The question is consequently not before us.

Iv

The township filed a motion:'prior to argument herein
to dismiss the appeals as moot. This was based on the

following facts. The complaint of plaintiff Pascack, a

limited partnership, raised only the Validity‘of the OR

zoning and of the two~acre zoning limitation, not.
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the contention of invalidity of the ordinance in relation
to ebsence of zoning for multi-family housing. The latter
position ﬁas taken in the complaint of plaintiff Waldy only.
In the.méantime, title to the tract was traﬁsferred from
Pascack to 3201 aod 3202 Associates, Ino;, and subsequently
back to Pascack by the latter corporation. The township
argues that since Pascack, the sole owner and party,in‘
interest, has obtained the relief it sought,vit no longer
has an interest in the controversy; and that no one remains
in the case with an interest in the contention raised by the
now-abseht Waldy or in the consequent judgment.

The first of the latter assertions 15 clearly
unfounded since the township has appealed thc issue of the
two-acre zoning. As toithe second argument,,we deem it hyper-
technical. In a rcal sense, the ultimate Jjudgment of the court
on the issue raised by Waldy, i.e., ordering the issuanoe of a
’building_permit»for the propefty, redounded tofthe benefit of |
vthe owner of the property, whoever that might be. Thus, having
in mind also the joinder of the actions below and the public
importance of a finai résolution of all the issues by this |
court, we deny the motion. |

Judgment modified in accordance with thi opinion.
No costs, but the order of the trial court w1th respect to N

defroyal of costs of the report of the experts 1s to stand.
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