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(Messrs. Giordano and Halleran, attorneys;
‘Mr. Francis John Badach of counsel and on
the brief).

The opinion of the Court was delivered by
PASHMAN, J. |
Ih;S‘appeelfreises,the qUestion'whether a zoning ordif‘
nance may create a district in which one of~the,permitted uses is
a mobile home park forsthe exclusivekcse of the elderly. The
Appellate DlVlSlon disagreed with the determination of the Law
Division that such zonlng.ls»valld. Because thls pattern of zoning
developed in a rather roundabout wey,‘lt is helpful to state the

following chronology.and'content of the relevant municipal 1egislation:

Prior to che‘adoption in 1971 of Ordinances Ncs;'l72—1971
("No. 172") and 171-1971 ("No. 171"), whose validity we deal with
here, the generai zoniﬁg,ordinance of Weymohth Township, Ordinance
- No. 144, adopted in’1966, established six eoning districts, one
of whlch was de51gnated "T- Traller and Moblle Districts." In that
district, property was permltted to be used for any use allowed in
an R-A Rural Re31dence District and also for-”traller camps- '
The ordinance contained specific regulations ccncerning such
camps and the‘specifications of lots on which mobile homes or

trailers could be placed.
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Ordinances"No. 171 and 172, adopted on;July 7; 1971
and on June 25, 1971, fespectively,fwere~obviously conceived as
a»single~legislatiVebprogram'and intended to be read together,
even though No,'l7l’useS'theitermianogy of Ordinance No. 144 in
rézoning the prb@éfty of the defendant property owner (Bloék 85,

‘Lots 1, 2 and 3) QS'ak"Trailer and MobilevHome>District.”

No. 172 is’an unusual drdinanée,, Aithough its
title indicaﬁes that it is merely a régulatory ordinance‘con—
cerning the parking, 10cation and 1icensing of "mobile home parks,"
it actually funétions as a édning,ordinance as well, Specifically,
it prohibits ''trailer parks . . . generally" within the‘township.
waever;'it thenkpfoéides that, upon recommendation of the planning
boardkénd approval by the township cémmittee,,mbbilé home pafks may
be established’on tfacts;exceeding 140 acres. Mdrebvér;.each home
site must be at least 5;000 square feef‘in afea (section VI(b)),
‘and no more than 207% of alllmébile homes in any park may contain
more than two bedrooms. Section XXII. Most important, the ordi-
nance restricts occupancy of ali mobile home parks to ''elderly

persons' or "elderly families." Section XXIII. ElderlY‘persons

are defined as persons 52 years‘of age or over, and elderly familieé

~as those "the head of which, or his spouse is 52 years of age or
over." Section II. Occupancy of a mobile homekor'trailer outside
an approved mobile home park is pfohibitedr Seétion XVII. Oply
three iicenses for a mdbile'home park are permitted to be out-

A L .
standing at any one time. Section XXI.
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No. 172 also contains a "Declaration of Policy and

Purpose, ' reciting the need for decent, safe and moderately priced
housihg for the elderly, the suitability of mobile home pafks to
satisfy this need and the necessity for regulation of such parks
by the detailed'regulatory and}licensing provisions contained in
_the ordinance. TheSe provisions apparently:supersede,the regu-
klatory provisions of No. 144 relative to trailers and mobile home
residences and pérks or samps,’although No. l72'$tates that ‘it is

"subject to the provisions of Ordinance No. 144 and amendments

thereto * * *x '

The net effect of these ordinances is that defendant
prspefty owner's laﬁd now constitutes a zoning district which is
restricted to usé for mobile home parks (whose,occupancy is 1imited
éxclusivély to elderly»persons‘or elderly'families), or to any use
permissiblekin an R-A Rural Residential District. Moreover, moBile

homes or trailers are not permitted as residences anywhere in the

municipality eXcept as homes for the elderly or elderly families.

In July‘l97l; dsfendant property owner filed
~’applications for a Mobile Home Park license aqﬂ for a site

plan review with the township committee and theftownship planhing:
board as required by section V of No. 172. These applications
were accompanied'by she’appropriate tender of féés. Bécausekof
the ?eﬁdeﬁcy'of the instant litigatisn, no official action has

been taken on these applications.
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In Octdbef 1971, the'depayefS"Assdciationkdf Weymouth
~Township and séveral of its‘members‘who‘arekindividual,prOPerty

owners iﬁ‘Weymouth Townéhip;filed7a joint complaint in lieu of
prerogative writ‘challénging Ordinances'Nos.'l?L and 172 on a |
variety of grounds.‘ Essentially; plaintiffsdalleged that the
ordinances were enactéd impropérly, have an unconstitutional effect
on the rights of‘children, resulted from an ﬁnlawfuldconspiracy amongd
the defeﬁdants and constituted illegal "spdf zoning." After trial,
the court ruled for defendants on all counts and dismissedkthe

~complaint with prejudice.

Ihe Appeilate Division reversed in a reported
opinion and held that the age limitation of No. 172 was
beyond the powers delegated to municipalities by the zoning

enabling act, - N.J.S.A. 40:55-30 et_seq.  Taxpayers Ass'n of

Weymouth Tp.;v. Weymouth Tp., 125 N.J. Super. 376 (App.Div;dl974).

The court also found the ordinange to be an unreasonable exeréiseA

of the ﬁolice power and violative of the equal protection clause

. of the fourteenthdamendmentfto the fedefal constitution. We granted the
mumnicipality's petition for cez;tificationl and:joinedkthe'case_for oral‘argument

with Shepard V. WOodland Tp. Comm‘ __N.J. | (1976) ‘alsd

dec1ded today, to consider the valldlty and constltutlonallty of
planned hou31ng developments for the elderly Because of the

broad implications of this case, the Public Advocate and Leisure

1

Defendants Simon and M & M Land Co. did not join in thc

petition for certification and are not now parties before
this Court.
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Techndlogy Cotp., afdeveloper"of pranned.hOUSing developments forr,‘

senior citizens, were permitted to appear as amici curiae.

| We-notefinitially that the trial court properly |
cﬁQﬁssmi the unléwful conépiracy andkillegal’spot ZOning challengés.
We also agree with’{ﬁé rejecﬁion of the claim that;the'Weymouth k
wanship ordinance$ cOnéern matters which'shoﬁld'mofe propérly érise
through the variance procedure,_N.J.S,A.‘40555-39(6)3; and not

by amendment to the zoning ordinance. Plaintiffs presented no

evidence in supportfof the first claim‘And their cQunsel f;énkly
¢onceded in his‘arguments to the trial court thatvthis,pontention
wasg without‘faCtuai support. In addition; the tfial judge
cofrectly held that the third claim was only a'restatement of

plaintiffs' allegation'of "spot zoning." .

"Spot zoning" is the use of the zoningvpowerkto benefit particular private
interests rather than the collective interests of the community.'~It
is zoning which disregards the réqUirement,of;N.J.S.A.‘40:55-32

that regulation be accomplished in accordance with a comprehensive-

‘o

2 Because it overturned the ordinances on other grognds,
the Appellate Division did not reach these issues. It is not
entirely clear whether plaintiffs are presenting them before
this Court. ‘ :

3 | |
~ This section was recently amended by passage of the
Municipal Land Use Law, N.J.S.A. 40:55D-1 et seg. L. 1975,
c. 291, § 56. Sce note & infra. o ,
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"~ would benefit by that rezoning. These’isolated facts do

%

plan to promote’the general welfare. Palisades Properties, Inc.  l fe
‘ ~ : ERR

i

v. Brunetti, 44 N.J. 117, 134 (l965)§ Kozesnik v. Montgomery Tp.,

24~§;£. 154,-172-73,(1957);k Hyland v. Mayor & Tp. Comm. of Morris Tp.,

130 N.J. Super. 470, 477-78 (App.Div. 1974), aff'd o.b. 66 N.J. 31 -
(1974). An ordinance enacted to advance the géneral welfare ;k‘kv,, ‘ ”x*
by'means‘of a compfehensive plan isvunobjectionable even if the

ordinance was initially proposed by private parties and these

parties are in fact its ultimate beneficiaries. Kozesnik v.

Montgomery Tp.;.supra, 24 N.J. at:l73-7A§ HXlahd V;kMayor & Tp.

COmm.'of Morris TQ4, supra, 130 N.J. Super. at\478—79;

Plaintiffs'bear the burden of.prOVinthhat a zoning ordi-

nance constitutes illegal "spot zoning." Ward v. Montgomery Tp.,

28 N.J. 529, 539 (1959); Kozesnik v. Montgomery Tp., supra, 24 N.J.

at 167. They have not successfully cérried that burden in this case;'
In supporf of their cfléirn, they oould only establish (l)vvthat’the defendant "
property owner had intiallyrsuggeéted to the township committee that :

his land be rezoned for use as a’tréiler park and'(Z) that he

not present a prima‘facie case of "spot zoniné.” Moreover, the
uncontradicted testimony of the mmicipal officials establishédkthat,
prior to the adopﬁion of these ordinances, the planning board and
thevgoverning body gave'consciéntious ;onéideration both to the

appropriéteness‘of this site as a mobile home park for the elderly



e

and the effect of this use on the genéral well-being of the

community. The law requires no more. Ward v. Montgomery Tp.,

supra, 28 N.J. 529
II

The more’important issues presented invthis/eaSe were
addressed‘by the Aﬁpellate Division in its opinion: Whether the
ordinances are beyond the authorityfdelegated to~municipa1ites by
N.J.S.A. 40:55-30 et sega and whether they violate pr1nc1ples of

substantlve due process or equal protection of the law.

A

In addressing this issue, we first observe that on

‘January 14, 1976, following reargument in this case, the Governor

signed a comprehen51ve legislative scheme for the regulation of

land use planning and development entitled the '"Municipal Land Use
Law," L. 1975, c¢. 291, N.J.S.A. 40:55D-1 et seq. This legislation
effects a major revision of the former zoning enabllng act, N.J.S.A.
40:55-30 et seq., and has dlrect implications on zoning for planned
housing deveiopments for the elderly. See Part III infra. Never-
theless, for reasons more fully stated in Part IV infra, we con-
clude that the Municipal Land Use Law is not controlllng for purposes
of the instant lltlgatlon - which must be dec1ded on the basis of
prexisting law. :

-

The standing of plaintiffs to raise these issues before
this Court has not been challenged by any of the other parties.
We therefore have no occasion to consider whether they in

fact have a sufficient interest in the outcome of the case to
withstand such a challenge



A

The Zoning Power

Zoning is inherently an exercise of the State's police power,

Rockhill v. Chesterfield Tp., 23 N.J. 117, 124-25 (1957); Schmidt

v. Newark Bd. of Adjustment, 9 N.J. 405, 413-14 (1952);' Eﬁ;,v
Euclid v. Ambler Realty Co., 272 U.S. 365, 47 $.Ct. 114, 71 L.Ed. 303

(19206) . Conseque;itly; municipalities have no power to zone Vexciep;t as

delegated to them by the Legislature. J.D. Construction Corp. v,

 Freehold Tp. Bd. of Adjustment, 119 N.J. Super. 140, 144 (Law Div.

1972); Kirsch Holding Co. v. Manasquan,.lll,N,J; Super.k359,ﬁ365

(Law Div.’l970),,reV'd on other grounds, 59 N.J. 241'(1971);

Piscitelli v. Scotch Plains Tp. Comm., 103 N.J. Super. 589, 594-95

(Law Div. 1968); see N.J. Const. (1947), Art. IV, § VI, par. 2.

In this regard, zoning powers are granted~to‘municipalities~by

the zoning enabling act, N.J.S.A. 40:55-30 et _seq.

Ordinances enacted under this grant of power, like other
municipal ordinances, are accorded a presumption of validity which

can only be overcome by an affirmative showing that the ordinance

'is arbitrary or unreasonable. Bow & Arrow Manor vllTown of West

 Orange, 63 N.J. 375 (1973); Harvard Enterprises, Inc. v. Madison,

Tp. Bd. of Adjustment, 56 N.J. 362, 368 (1970); Vickers v.

Gloucester Tp. Comm., 37 N.J. 232, 242 (1962); cert. den. 371 U.S.

233, 83 $.Ct. 326, 9 L.Ed. 2d 495 (1963); MWard v. Montgomery Tp.,

supra, 28 N.J. at 539; Bellings v. Denville Tp., 96 N.J. Suger. 351,

356 (App.Div. 1967). Nevertheless, mdnicipélitieskwhich exefcise7




this power must obserVe the’limitati0ns 6f'the grant and_the standards which

accompany it. Kohl v. Mayor & Council of Fair Lawn, SOEN.J. 268, 275 (1967);

Morris v. Postma, 41 N.J. 354, 359 (1964); Rockhill v. Chesterfield
IE-» supra, 23 N.J. at 125;,‘Garden State Farmé, Inc. v.‘Bay,{»

1367N.J. Super. l; 20-21 (Law Div. 1975); SusSex~Woodlands, Inc.

V. Mayot & Council~of'West Milford Tp., 109 N.J. Super.‘432,'437

(Léw Div. 1970). Thus, ordinances adopted under the zoning’enabling
act must bear a real and substantial relationship to the reguiation’of'

'land within the,municipality. Bridge Park Co. v.'Highland Park, -

113 N.J. Super. 219 (App.Div. 1971);» Garden State Farms, Inc. V.

Bay, supra, 136 N.J:. Super. at 20-21; " see generallz,‘Schmidt V.

Newark Bd. of Adjustment, supra, 9 N.J. at 416§4l8. _Théy must

also adVance'one of the several purposes specified in the enabling
; o : 6 S ;,
statute. N.J.S.A. 40:55-32. = Among these purposes is

to '"promote . . . the general welfare," a capacious phrase

which appears to encompass allwthé others. Southern Burlington Cty.

NAACP v. Mt. Laurel Tp;, 67 N.J. 151, 175 (l975),jappealkdismissed
423 y.s. 803, 96 S.Ct. 18, 46 L.Ed. 2d 28 (1975).

The concept of the general welfare in land usé

regulation has been given an expansive;interprétation by both this

‘Court and the United States Supreme Court. Sce, e.8., Village'of

Belle Tarre v. Boraas, 416 U.S. 1, 6, 94 S.Ct. 1536, 39 L.Ed. 2d

6 v . ' ,
- For parallel provisions contained in the new legislation,
see L. 1975, c. 291, §§ 49, 52, 54.
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797, 802 (1974); Berman v. Parker, 348 U.S. 26, 32-33, 75 S.Ct. 98,

99 L.Ed. 27, 37-38 (1954); Kunzler v. Hoffman, 48 N.J. 277, 286-287

(1966); Roman Cathollc Diocese of Newark v. Ho-Ho-Kus Borough

42 N.J. 556 (1964);‘ Black v. Montclair,,34 N.J. 105, 111 (1961);

Andrews v. Ocean Tp.Bd. of Adjustment, 30’N.J.z245,(1959); Ward v.

?

Montgomery Tp., supra, 28 N.J. 529; Fanale v. Hasbrouck Heights,

'26‘§;£.,320 (1958);“Pierro,v. Baxendale, 20 N.J. 17, 28-30 (1955)}
Lionshead Lake, Inc. v. Wayne Tp., 10 N.J. 165} 172-174 (1952),

appeal dismissed 344 U.S. 919, 73 S.Ct. 386, 97 L.Ed. 708 (1953);

Yahnel v. Jamesburg'Bd. of Adjustment, 79 N.J. Super. 509,~516-518

(App.Div. 1963), certif. den. 41 N.J. 116 (1963);  see geherallz,

8 ﬁcQuillin‘ Municipavaorperations (3 ed. 1965);;§ 25.20 at 59-60.
In this regard; the term is mutable and reflects current

social conditions;7 Southern Burlington Cty. NAACP v.

Mt. Laurell Tp., supra, 67 N.J;vat’l76—l77;,ViCkers V.

Gloucester Tp.'Comm;, supra, 37 N.J. at 250;; Pierro v.»Baxendale,

supra, 20 N,J.’at 29:, Fischer v. Bedmihsterva., 11 N.J. 194,

205 (1952); 8 McQuillin, supra, § 25.20 at 60. In today's economic

and social setting, the term clearly encompasses the concerns

of hou51ng and- related needs. SouLhern Burllngton Cty. NAACP v. Mt.

Laurel Tp., supra, 67‘N.J.bat 175, 178-180; DeSimone v. Greater

; Justice Holmes' observation in Block v. Hirsh, 256 U.S. 135,
155 41 S.Ct. 458, 65 L.Ed. 865, 870 (1920), though made in a ‘
sllghtly dlfferent context, seems equally appllcable to cases of
this nature: "Plainly, circumstances may so change in time .
as to clothe with such an interest what at other times . . . would
be a matter of purely prlvate concern.'' '

- 11 -



Englewood Housing Corp. No. 1, 56 N.J. 428, 440-442 (1970);

N.J.vMortgage Finance Agengy v. McCrane,‘56 N.J. 414, 420 (1970) -

and cases cited;' Oakwood at Madison v. Madison Tp., 117 N.J. Super.

11, 20‘(Law'Div; 1971), on remand 128 N.J. Sugér, 438 (Law Div. 1974),

~appeal peﬁding; segkalso, Vickers v.Acloucester Ip. Comm., supra,
37 N.J. at-262-268 (Hall, J., disSenting).’In,fact,~hot only do hous-
ihg needs fallkwithid;the'purview of the‘"general'welfaré,”.but they
have been recognized as‘”bésid” by thid COurt; As Justice Hall

wrote in Mt. Laurel:

This brings us to the relation of housing to the -
concept of general welfare just discussed and the
result in terms of the land use regulation which that
relationship mandates. There cannot be the slightest
doubt that shelter, along with food, are the most

. basic human needs. .  See Robinson v. Cahill, supra

’ (62 N.J. at 483). 'The question of whether a citizenry
has adequate and sufficient housing is certainly one
of the prime considerations in assessing the general
health and welfare of that body.'" New Jersey Mortgage
Finance Agency v. McCrane, 56 N.J. 414, 420 (1970).

' ' (67 N.J. at 178-79].

The queétioﬁ therefore arises whether the ordinances under
review serve to'bromoﬁe,,. . the general/welfare;" Cf. Roselle v,
Wright, 21 N.J. 400,‘408; 410 (1956). 'Thé relationship which the
Weymouth ordinances bear to the general welfare can only be appreci—’
ated when viewed against the background of larger demographic

and social changes that have recently occurred both in Newaerseyf

- and in the nation at large.

; The United States is experiencing a shérp»demOgraphick
shift. As a consequence of declining birth rates and longer

lifc expectancies, the elderly are increasing both in absolute

- 12 -



numbers and in relative prdpdrtion,tO‘the total population. In 1950,

there were‘appreximately 12.3‘million'persons~o?er the‘age of 65

in the United*StateS' COmprising‘S 2% of theftotal‘population. By]970,

these numbers had risen to approx1mately 20 mllllon, and 9 9% of the

 total population.,  U.S. Burcau of the Censu55 1970 Census of the

Population, Characteristics of the Population: Un;ted States

Summary ]:276'(1973).Pbre recent figures show that\this age-group now

includes more than 22 million people. If current trends continue,

demographers project that there will be moreithan,29 million Americans

‘over the age of 65 by the year 2000. Hearings on’Specialized Housing

and‘AlternatiVesto Institutionalization befofe a Subcomm;VOE the

House Comm‘ on Gov't'Operations

93rd Cong. , 2d Sess ., at 2 (1974)
Though the total populatlon grew by one- thlrd between 1950 and 1970,

the number of elderly citizens in this countryelncreased by,nearly
two-thirds. lhig. 'In~the next twO]decades,fitkis expected that the
number of people between the ages;of 65 and;74. ;will increase by
ankadditional;ene-third and those 75 yeafe oftagekahd”older‘will in-

crease~by 64% Neugarten, "Age Groups in Amerlcan Soc1ety and the

Rise of the Young-0ld," . The Annals of the American Academy of

Political and Soc1al Selences 193 (Sept 1974).'kThese national trends
~are reflected in the changlng demographlc comp081tlon of New Jersey
as well. 1In 1950, New Jersey had approximately 394,000 residents

over the age of 65, comprising 8.2% ef'its tetal population.

.13 -
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~.U.S.C.A.

By 1970, this number had grown to 697,000,

’population1 U.S. Bureau of the Census, 19

'and'9.7% of the

70 Census of,the

ion:

Population,'Characteristics of the Pogulét

32-64‘(1973),

The rapid inérease of the elderly
increaSing‘public recognition of the speci

this age group. See'geﬁerally, Older Amer

§§ 3001 et seq.;

©52:27D-28.1 et seq., L. 1975, c. 36; Seni

N.J.S.A. 26:1A-k

New Jersey

population has brought
al problems COnfroﬁting

icans Act of 1965, 42

Opportunities Act of . 1968 N.J.S.A. 52: 27D 29.1 pt seg

‘ment Communlty Full Dlsclosure Act, N.J.S.

‘ Whlte House‘Conference on Aglng,~Toward a

107 et seq.; N.J.S.A.
or Citizené"Recréationalkk;

Retire~

A. 4) 22A-1 et seq.

(1971) Pre81dent S Task Force on Aglng, T

vNatlonal Policy on Aglng""

for the Elderlx}(l970),

L.Rev. 267-545 (1975). Among these proble
needs of the elderly.
meet the needs and desires of the elderly‘
ated increasing public concern

See, e.g.,.Z‘WhﬁE,House Conference on Agin

”Law and the Aged-

oward a Brighter Future
Symposium," 17 Ariz.

ms are the specxal hou31ng

The lack of hou31ng spec1ally designed to -

is a matter that has gener-

at both the national and state levels.

o« Toward a National

Policy on Aging 29-36 (1971);

38-40; Hearings on Adequacy of

supra at

President'

s Task Force on Aging,

Federal Reqp0nse to

Housing Needs of Older Americans Before t

he Subcomm

on Housing

for the Elderly of the Senate Spéciél Con

..

on_ Aglng, 92nd

Cong. , lst Sess., 2nd Sess;,‘93rd Cong. ,

- 14 -

1lst Sess.

o’

2nd Sess.,



pts. 1-12 (1972-74); Hearings on Specialized Housing and Alter-

- natives to InstitutionaliZation;Before a Subcomm. of the House

Comm. on Gov't Opcratlons, ‘supra;

N. J. Offlce on Aglng, Proceedlngs -- Aglng and Hou31ng

Conference (1972);  N. J. Office on Aglng, A Communlty GU1de

“Housing NeW’Jersey S Elderly (197D ¢mre1nafter ”HOUS1np NeW'Jersey S Elderly")

Div, of Aping, N.J. Dep t. of State,tLocal Plannlng_for

Housing the Elderly (1964); Div.  on Aging, N.J. Dept. of

State, Housing for an Aging Population (1962); K. Heintz,_Retirement

Communities: For Aduits Only (Center for Urban Policy Research,

Rutgers Uan 1976) (soon to be publlshed ',hetein-tt

after ”RetlremenL Communltles ).

In part the need of the elderly for spec1allzed
housing results from the fixed and- llmlted incomes upon which many
»older,persons_are dependent, In 1970, 82;3%’of householdS'

in NeW»Jersey - with ‘persons over the agetof 65 had‘incomes S

of less than $10 OOO and 62.1% had incomes of. less than §5, 000.

»N J. Offlce on Aglng Detalled Hous1ng and Income Information

on_the Elderly of New Jersey 2 (1973) By comparlson the

median income for all famllles in New Jersey at that time was
$11,407. Because many of the elderly derive their incomes

from pensions, social security or other government benefit programs,

i e R A R e e e
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or from interest on savings or income-produ

among those hardest hit by inflation and th

cing securities,

they are

e’current‘stateWide~

The HouSing‘Crisis

housing shortage.

COnsequently;~mc

in New Jersey 1970 (1970).
afford hou31ng specrflcally de31gned for their needs

obllged to llve in substandard housing. 'HOL

N.J. Dep't of Community Affairs

any of the elderly cannot

, and in many cases. are actually

1sing New Jersey s Elderly,

supra at 3. Many others must'devote a dispr

their available resources to housing costs,

Detailed Housing and Income Information on t

'oportlonate amount of

N J Office on Aging,

he Elderly of New- Jersey,

supra at 4. Moreover, those who are homeowners must

mmities,

o often forego proper‘malntenance

supra at 2.

and upkeep-of,their homes, Retirement Commu

In part, though, thefneed'for'spe

:cializedvhousing trans-

cends economic status and results from the partlcular phy51cal and

soc1al problems of the elderly

meet the special physical needs of the elder

report by theiN.J.rOffice on Aging:

The needs of the elderly differ

the rest of the general populacc

skin become less pliable with in
bones become more brittle, and h
sight begin to fail. The older
dlfflculty in performing normal
tasks. : r

" The de31rablllty of housxng to

ly is summarized in a

from;those of
muscles and
ycreased age,
earing and
‘person has

‘home; maintenance

To the elderly, accidents in the
are the leading

danger. Falls, for example,

home are a real

vcaUSe'ofyacc1dtntal death for those 65 and over.

 Throw rugs,
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stairs and many other objects can



© e

cause serious accidents. Older people have
different nceds, and housing is one area.

where special consideration must be given.
Plans should include more and wider walkways
with fewer stairs, an interior and exterior
de51gned ‘to permit easy social contact, pro-
vision for common rooms, short dlstances be-
tween buildings, easy refuse collection, little:
maintenance,'end'well-lighted walkways and halls.

In addition, housing designed for the elderly
should include such facilities as a centlal
dining room, health care: facilities and
recreatlonal facxlltles

[Hou51ng New Jersey's Elderly, supra at 4]. 'v"’

See also N.J. Office’on Aging , Proceedings‘?- Aging and Housing

Conference, sﬁpra at 37-41.

P

Though special social and‘psychologiealineeds of the

elderly are perhaps less obvxous than  their phys1cal needs,

they are no less real. The elderly are apt to be 1ess moblle than

younger persons. They may have lost frlends and relatlves of compa-

rable age and backgroﬁnd. As a result, readily accessible com-

panionship becomes increasingly important to them. In addition,e

the fact that children may have moved away sometimes causes elderly

persons to seek an age-homogeneous environment to replace

broken family ties. Retirement Communities, supra at 3. Such an environ-

ment also helps older citizens to adjust to the social and psycho-

logical effects of retirement. As one commerifator observed:

Obviously, there are economic ramifications involved
with retirement, but there are far subtler changes
in life-style as well. . . . Retlrement SLgnals a
change in social status and a need to find fulfill-
ment in what many elderly view as excessive time. '
As one commentator suggests, the very fact of retire-
~ment may create psychologlcal pressures to relocate:

;Upon retlrement the working man automatlcally
becomes a ''senior citizen.'" Such a change in

- l7~




“occupational activity requires the elderly
male to face potential embarrassment and loss
of status if he remains in the same immediate
community, because (1) he usually has a reduced
scale of living (less income), (2) he may de-
sire not to be like the other 'lost souls' who
haunt thé shop or campus without purpose or
function, and (3) he may experience mental de-
pression brought on by living in the presence
 of former duties, responsibilities, and active
associates. Consequently, retirement by its
~ very nature in American society, creates built-in
pressures on the elderly man to change not only
his type of housing but its location as well.

1f the,retireekdecides,to move, he may seek an
adjustment not only in his housing consumption

but also in his residential or community environ- -
ment. He may well seek out a community where
leisure is not denigrated and where peer contact
is maximized: TR o

% § %k

The importance of the psychological aspects of retire-
ment suggests that retired adults may consider the
‘environmental aspects of housing as much if not more
- than structural aspects. Thus, leisure oriented, age-
defined housing environments are particularly attractive
to the retired and elderly. , e e

{Retirement Communities, supra at 3-4;
footnotes omitted}. o

In addition, age—homogenedus'communities afford a sense of security
to their residents and thereby reduce the fear of criminal victim-

’ization.‘Gubrium, "Victimization in 01d Age,";20 Crime and

Delinquency, 245, 247-2481(1974); cf. The Suhda&'Newark Star Ledger,

July 18, 1976 at 25, col.l, citing a recent survey by the Law Enforce-

ment Assistance Administration. Finally, these communities'facilitate

social relations and increase opportunities for the peer contact which

many older persons need ana desire. See N.J. Office on Agiﬁg,

Procegdings -- Agiqg and-HQusing Conference, suprabat'36-39, 42 .

- 18 -



The elderly, of course, do not conetitute‘a‘ﬁomogeneOUS
group in all respects. ' They ere quite»diverse ;_ 1iterally/a cross;
section of the population as a whole -- with;needs‘and desifes;as_
varied as those of other segments of society. The common 1mage of
the,elderlyvasvuniformly sick, 1solated feeble and senile 1s in-

accurate and potentially misleadlng See, e.g., N.J. Offlce on Aging,

Proceedings -- Aging and Housing Conference, supra at 21- 27. /The"

solutlon which is 1deal,for some senior citizens is apt to be wholly

unsatisfactory for others. See, e.é@, N.J.~Offi¢e;on,Aging;'The

Impact of Retirement Communities: Summary Regert 38-43 (1974);

Housing New Jersey's Elderly, supra at 3. Nevertheless, there are

numerous aspects of the problem which are common to a broad cross-
section of the elderly. Thus, the Report of the President's Task

Force on Aging concludes that

) o .
% £ *

the needs for
suitable houSLng and living arrangements of large
numbers of older pecople differ substantially from
those of the general population. Factors contri-
buting to their specialized needs include: reduced
income in retirement; loss of activity and social
contacts sustained through retirement; declining
energy; limited mobility; uncertain hcalth widow-
hood; and long-term illness and disability. Many

of the elderly, unlike younger families, spend

most of 24 hours a day, seven days a Week in their
housing facilities. The Task Force finds ample evi-
dence of the need for a range of housing and 11v1ng
arrangements suited to particular and varying cir-
cums tances of growing numbers of the older population.



vt

For healthy and active older persons hous1ng
,should offer the optlons of ,

31ngle, detached dlspersed dwellxngs
owned or rented

garden- type or high-rise apartments
retirement VLllages

~The period of 1ndependence of older persone may

be extended and the quality of their lives. enhanced
through provision of limited supportive services in
apartments and v1llages designed especially for

~ their use.:  Such services may include: congregate
‘dining facilities; social and recreation programs;
provision for emergency nursing and housekeeping
help outside maintenance; information and counsel-
ing; and transportation to provide for residents
ready access to community services and to enable them
tofpart1c1pate as fully as they wish in community
life -

[Pres1dent s Task Force on Aglng,~supra at 38]

> Beeause of these special demandsiend‘the demographic
- trends discussed'aboVe, there now.exists a,CritiCal shortage of
housing suitable to meet the needs and desireslof,the elderly.
In 1971, rhe White House_Conferenoe‘on Agiﬁé determined that there

was a'need‘forVIZO,OOC'new units of such housing,eéch year.

2 White'HouserConference on Aging, suprakatr32. Thus, Congress

has formally declared,that:~'

‘ . ET lhere is a large and
growing need or suitable housing for older .
people both in urban and rural areas. Our
older citizens face special problems in meeting

“their housing needs because of the prevalence of

modest and limited incomes among the elderly,
their difficulty in obtaining liberal long-term
home mortgage credit, and their need for housing
planned and designed to include features necessary -
to the safety and convenience of the occupants in
a su1Lable neighborhood environment.

(12 y.5.C.A. § 170Lr].

- 20 -



~in public housing,prdjects for the elder

to sqlVe‘these problems by‘legislétive e

12 U.S.C.A. §§ 1701h-1 (establishing an

tax exemptions to nonprofit corporations

11}

The New Jersey Legislature has'made'similar findings with

respect to this jurisdiction. N.J.S.A,

expert witness on housing for the elder

55:14i~2. V‘Defendantfs“

1y testified that the

'1970'census and as1969;stﬁdy by the,RomanﬂCathblic Diocese of

Camden found that in Atlantic County along'there Was'an unsatis-

fied need of over 2,800 housing units fdr{the e1derly.~kAk197l

report of the NewLJersey'DiVision on Aging further d;sélosed7 ,

‘that nearly 13,000 senior citizens were

Div. on Aging, N.J. Dep't. of Commuhity

aWaiting.vacancies :
ly throughout this State.

Affairs, Public Houéing

for the Elderly -- Units and Waitihg Lis

BothAthe-state and federal gover

housing for the elderly), 1701q (providi
17015 (authoriéingyrent suppiements fdr
,(establishing‘a fesééréh progrém),’1715§
of moftgages’on"rental housing); 42 Q#g

for rural housing)., 3012(a) (4) (researCh

£ 3 (1971).

nménts‘have attémpted
né¢tment,.~§gg; g;g.,
aayisory c&&mittee on
ng;loans fbr‘rehtélkhousing), :
the elderly), 1701z-6 |
(ptovidiﬁg for insufance
;§;§}§§'1485 (aSsistance
program), 3028(a) (1)

(demonstration projects); N.J.S.A. 55:14i-1 et seg.,(grantihg

for elderly){

The Weymouth Township ordinances att

needs at the local level of government.

constructing housing

empt to meet some of these same

The ordinances permit

use of some land inythe community'fér planned mdbile'home‘parks-'

- 21 -
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elderly.

for: the ~ The role Which‘mobile~home developments can
- play in satisfying the special needs of the State's senior citi-
zens is evident. First, mobile homes provide a relatively inex-
pensive‘form of housing at a time when the demand for such
housing is great and its availability is limited:
:Nearly 20 per cent of all seniors live in substandard
housing. Many pay a higher than normal proportion of
their incdme for rent or property taxes. Some are .
forced to live with relatives or friends. ' These -
elderly people are forced to remain in what many
of them consider unsuitable housing arrangements

e of the extreme shortage

becaus ; :
There 1is

housing in New Jersey.
else for them to live.
[Hou51ng New Jersey' s ‘Elderly

~
3

of
S

low-income
imply nowhere

upra.atyl].

fp

See also Rublnow1tz, ”Exclu31onary Zonlng:

627 n.3

Remedy," 6 MldLIJ.L.Reform, 625,

| all mobile homeS‘sell for less than $l0,0

new one- famlly homes sell for under $12 5

less than $10 000. Mandelker & Montgom

Problems and Perspectlves 223 (1973)

developments afford the

"elderly the

: I
A Wrong in Search of a
(1973) .. While 94% of

00, only~6% of

OO and only lA sell for

ery, Hou51ng in Amerlca:

cond ~moblle

age- homogeneous environ-

ment whlch many older persons now seek and de51re

kFlnally, the 31ze of mobile homes is idea
with both physical and financial limitati

. most of the elderly own olde
which the costs of maintenance and
substantial. Consequently, many o
in disrepair and create physical h
elderly. The elderly in these old
clearly need access to alternative
would require less maintenance and
size appropriate for their small h
2.2 persons.

IRetlrement Comm

1 for older persons
ons:

r urban homes for
rehabilitation are
f these homes are
azards for the

er, urban residences
housing which
which would be of a
ouseholds, averaging

unities, supra at 2;

footnote omitte

- 22 -
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’Therefore,‘while mobile homes have traditionally been a

disfavored~form'of‘development‘amonngocal zoning'authorities,

their inexpensiveness, compact size and

them Speciai and growing appeal among o1

8

easy maintenance give .

der citizens who

are in need of houeingﬁ7 Studies of elderly persdns living in

mobile home parks indicate that they are

satisfied with this form of housing. Dr

generally

ury, Mobile Homes:

Housing 64~70 (Rev.'ed.:

The Unrecognized‘Revolution in American
1972) . Between 1960 and 1970, the perce
owning mobile'ﬁemes increased~frqm 1% to
those renting.ﬁobile homes rose from .4%
¢ ' [

Concentrations of the Future Elderly," 1

(Supp. Feb. 19]5){ Thus, the future use

ntage of senior citikens

to 1%. Golant, "Residential

5 TheVGerontologist'lé; 20

of mobile home parks,t¢'

provide specialized housing for the elderlyjseems,to be neither

unreasonable nor impractical: See gener

ally, N.J. Office on Aging,

Study on MobilevHomes for Senior Citizensk(l974) and Mandelker &

Montgomery, supra at 223, noting that mobile homes are "becoming a

"a significant factor in providing housing

for the elderly." Moreover,

as noted above, the concept‘of the'”gener31‘welfare".in,land use

.

regulation is quite expansive, and encompasses the provision of

8 See, e.g., Vickers v. Gloucester T

>. Comm . supra, 37 N.J.

232; Napierkowski v. Gloucester Tp., 29

N.J. 481 492-93 (1959)

and authorities cited; but see Bristow v. City of Woodhaven,

5 Mich. App. 205, 192 N.W.2d 322 (App.C
homes a preferred or favored' use) :

- 23 -

t. 1971) (calling mobile

4%; in addition, the percentage of



" appears to be relatively small,

"

housing for-all'CategOries of peopie

1nclud1ng the elderly

97

67 N J. at 179

‘Southern Burliﬁgton Cty,’NAACP’v} Mt. Laure

~ We therefore conclude, for all t
‘Weymouth Township ordihances,clearly’promot
hence fall well within the purview of the z

N. J.S.A. 40: 55 32

Inrview‘of4our conclusion, a bri
of the Appellate DlVlSlOn ‘appears to be in
cited by the Appellate DlVlSlon in 1nvallda

that zoning which restricts housing units t

does not concern regulation of the use of 1

%

1 Tpf, supra,

he above reasons,fthat the
e the general welfare and

oning enabling act.

ef comment on/the reaéoning
order | The pr1n01pal ground
ting these ordlnancek is
o0 a particular\age;g;oup

and, and hence does not

'While the demand in Weymouth Townshlp
though not
- of defendants' expert 1nd1cates that there
for such housing in the surrounding region. D
suggest that future concentrations of older
develop in suburban fringe areas such as We

supra at 19. Because the concept of ''gener
regulation necessarily encompasses regional

for housin ﬁ the aged
nonexistent, e testlmony,
is afsubstantlal ‘demand ,
emographic studies further
persons -are likely to

ymouth Townshlp. Golant,

al welfare" in land.use
, as well as local needs see

Southern Burlington Cty. NAACP v. Mt, Laurel Tp. supra, 67 N.J. J.
177-178; - Kunzler v. Hoffman, supra, 48 N.J. at: 287- 288; Roman
,Cathollc Diocese of Newark v. Ho-Ho-Kus Borough, supra, 42 N.J. -

at 566; Borouph of Cresskill v. Borough of Dumont, L5 N.J., 238, 247-
- 249 (1954) Duffcon Concrete Products, Inc. v. Borou°h of Cressklll

- 1 N.J. 509 (1949), it is appropriate to con
1 evaluatlng the relatlonshlp of a mun1c1pal
’ genelal welfare.'

10 . ‘ ; : -
Since we find the ordinances valid a

~zoning power, we need not consider whether

~as exercises of the municipal power to reg
under N.J.S.A. 40:52-1, 2 (see, ec.g., Edwa

sider reglonal needs in
zonlng ordlnance to the

s exercises of the

they would be valid either
ulate trailer camps

rds v. Mayor & Council

of Moonachie, 3 N.J. 17 (1949)) or under €
of police power, N "N.J.S.A. 40:48-2 (seec Nap

he general delegation

Ip., supra. 29 N.J 5815 ;

ierkowski wv. Gleucester




s

constitute a valid exercise of the zoning p

of the physical use of property is the,dnly

ower, because regulation

proper function of

municipal land use légiélation. Taxpayefs

.,Ihc. v. Weymouth Tp., supra, 125 N.J. Super.

9

Aséin of'Wéymouth TR.;’

at 380-38L. _
a;;135 NTJ;SuEer. at

Accord , Shepard v. Woodland Tp. Comm., Ssup:

’

O

nn. Supp. 125, 214

'99; Hinman V. Planning‘ézZmﬁngCommfn, 26 C

é.Zd 131 (C. P. 1965); Contra, Maldini v. Ambro, 36 N.Y.2d 481,~

369 N.Y.S. 2d 385, 330 N.E. 2d 403 (Ct. App.

U.S. __, 96 S.Ct. 419, 46 L.Ed. 2d 367

of the above decisions found such ordinance:

of pertinent enabling acts, we reach a diffe

:’Admittédly, zoning is not a panace
cultural and economic ills especially where

lated to the use of 1land. Vickers v. G

~

w

1975) appeal dismissed'

(1975) . Although several
to be béyond~the4p0wer
arent'conclusiOn. ca
ca for all social,

they are unre-

LouCesterkTp.,«supra,'

blino v. Mayor & Council

37 N.J. at 261-62 (Hall, J., dissenting); M

of Glassboro, 116‘N‘J7 Super. 195, 201 (Law

more, zoning ordinances which bear tco tenug

land use will be stricken as exceeding'the,;

municipalities by the enabling act. Thus,

to regulate familyvlifé,/Kirsch Holding Co.

Div. 1971). Further-
>us a relationship to

owers delegated to

&

zoning may not be used

N.J. 241,11

v. Manasquan, supra, 59

to protect local commercial establishments from

Kirsch was decided on constitutional
that extent, have been undermined by the su
Belle Terre v. Boraas, supra, 416 U.S. 1,9
797, upholding a similar ordinance. Nevert
noted, id. 59 N.J. at 249-51, the case coul
decided on the ground that the ordinance e
delegated by the zoning enabling act. Cf.
34 111.2d 432, 216 N.E.2d 116 (Sup.Ct. 1966

-‘251-'

grounds and may, to
bsequent decision in-

4 S.Ct. 1536, 39 L.Ed.
heless, as Justice Hall
d have been ' B
xceeded the powers

Des Plaines v. Trotter,

).




undesired competition, 179 Duncan Ave; Corp. v. Jersey City Bd. of

Adjustment, 122 N.«J.L.~29f2f(Sup’.th.‘ 1939), or to prevent whole classes of -

people from residing within a community, e.g.; United States v. City

of Black Jack, 508 F.2d 1179 (8 Cir. 1974), cert. den. 422 U.S. 1042,
S.Ct. , 45 L.Ed.2d 694 (1975) (exclusion on the basis of

race); Southern Burlington Cty. NAACP v. Mt. Laurel Tp., supra,

67 N.J. at 181-82 (exclusion of low and middle income families);

Molino v. Mayor‘&‘Council of Glassboro, supfa, 116 N.J. Super. 195

(limitation onkapartmentvsizes_in order‘to exclude.families with
children). Thefpoint at which thé~re1ationéhip between}the principal
purpose of a zoning ordinance and the regulation of land use becomes
so tenuous as t6 placé.th¢ ordinance beyond thé limits of the zoning
p;wer cannot'readily be determined in the‘absffact; it must be
deterﬁined wiﬁhin the factual context of'each case. ~ We have

no doubt, though;’that.the ordinances at‘issue in‘this‘case do bear

a real and substantial relationship to land use.

- We first observe that as a conceptual matter’regulationfof

land use cennot be preéisely dissociated from regulation of land users.

Maldini v. Ambro, supra, 36 N.Y.2d at __, 369 N.Y.S.2d at 391-92,
330 N.E.2d at 407-408. Restrictions upon the yse of land frequently
restrict those who may utilize it. Thus, ordinances,which regulate

‘ ; S 12
use by regulating identified users are not inherently objectionable.

12 Ry | | g . L
We postpone consideration of the possible exclusionary effects
of these ordinances until Part III infra. ‘ : |
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As thevNew York Court of’Appéals~Statedﬂih

That the 'users'" of the retirement community district

have been considered in creating

cation does not necessarily render the amendment suspect,
nor does it clash with traditional "use" concepts of
Including the needs of potential "users' cannot
be disassociated from sensible community planning based

zoning.

upon the ''use" to which property

between legitimate and illegitimate exercise of the zoning

‘power cannot be drawn by resort

other areas of the law, will vary with surrounding circum-
stances and conditions (Village of Euclid v. Ambler Realty

Piia e o

13

Maldini v.-AmbrO, supra:

‘the zoning classifi-

is to be put. The line

to formula, but as in

Co., 272 U.S. 365, 387).
the Board acted unreasonably in
special provision for housing de

one of the major groupings withi

[36 N.Y.2d at ___, 369
330 N.E.2d 407-408;

In addition, we note that any rig

zoning power keyed to the "physical use" t

.

ago in Skaf v. Zoning Bd. of Adjustment of

Therefore it cannot be said that

this case in making
signed for the elderly,
n our population.
N.Y.S.2d at 391-92,

footnote omitted].

yid limitation of the

st (expressed some years

Asbury Park, 35 N.J. Super.

215, 223 (App.Div. 1955), and approved in .

Iusticé,Hallfs_dissenting

‘opinion in Andrews v. Ocean Tp. Bd. of Adjustment,‘30,N;J.‘245, 256,

257 (1959)), must_be regarded as implicitly rejected,byvthe con-

sistent 1ine{of:authority,begun;by the:Andu
cases‘hdld that the béneficent social purpe

itékphysical~nature) will justify "special

rews case, supra. These
sses of a use (apart from
reasons' wvariances under

Simone v. Greater Englewood

N.J.S.A. 40:55-39(d)." Specifically, see De

,Hous;ng/cOrpb No. 1, 56 N.J. 428, 440, 442

(lQiO). ‘Zoniﬁg~for a

13 Thezcourt»in that case held that a mt
establishing a "Retirement Community Distr
not violate a state enabling act which emg
regulate the use of land for promotion of
Maldini v. Ambro, supra, 36 N.Y.2d at

mmicipal zoning ordinance

ict" as a special use did
owers niunicipalities to
the '"general welfare."
369 N.Y.S.2d at 388,

AT O

330 N.E.2d at 405, Accord, Bigps v. HUnti
1975) . ’ ;

374 N.Y.S.2d 306 (App.Div.

- 27 -
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senior citizens'housing, for reasons amply
involves special use qualities and characte
the conclusion that uses based on this clas

within the municipal zoning power (as, e.g.

set forth above,

clearly
ristics which justify
sification are cognizable

, through local~endOrse—

‘ment of senior c1tlzen communities as a permitted use in a zoning

: dlStrlCt)

Similarly; we find the toWnship's
mobile home parks for the exclusive use‘of
reasonable exception to the mﬁnicipality'é
homes. Activities conducted by’one class o
impact on the surrounding community which d
ties conducted by another class of users.

Baxendaie; Supra,ZO N.J. 17}Yanow v. Seven (

permission to establish

the elderly'to be a

general ban against~mobile,
f personsymay»hove an

iffers from similar activi-

See, , Pierro v.

e.g.
aks Park Inc., 11 N.J. 341 (1953).

By imposing a general ban on mobile homes w
Weymouth adopted a view -- which has been S

vious cases (e.g., Vlckers V. Gloucester T

ithin the municipality,
anctioned by our pre-

supra, 37 N J. 232

“ 3

Napierkowski v. Gloucester Tp., supra, 29 N

.J.

14

at 481) -- that mobile

14 1¢ may be,
is ripe for recon51deratlon by this Court

tolerance of prohibitions upon mobile homes.

bility open in Vickers v. Gloucester Tp.,

as urged by the Public Advocate,

that the time
of its past blanket
We left this possi-

supra, 39N, J at 249-50. We

recognize both that the state of the law of : Aonlng in New Jersey

has changtd since Vickers and Napierkowsk

1

(see, e.g., Southern

Burlington Cty. NAACP v, Mt. Laurcl 1p.

supra;

De Simone wv.

GlOdLG’ Englewood Housing Corp. wNo. 1, °u

va) and that th the place

of mobile homtq in the housxng market has
Drury, supra. We recognize- that to
homes' and "mobile home parks" are greatl
size, appearance and maintenance features
what were known as 'trailers' and "trailer
shepard's, Mobile Homes and Mobile Home Par

changed sce, e.g.,
day's modern 'mobile

y improved in terms of -
by comparlson with ‘
camps' 20 years 2ago .

ks § 1.1 at 4, § 2.23 at 20-

22 & Eas,lm (1975). We are also cognlzant

- 28 - |
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homes have a potentialiy'undésirable impact Qh the’community; How-
ever, by creating an exception in the present case thé_muniéi-
pality haS’indigatea that'it considers the detriméntal’impact of
mobile homesyto be outweighed’by the advantégéé ¢f meeting the
unsatisfied regional hdusing.needs of én’impottant segment of the

population. For instance, the municipality could reasonably have

concluded that limiting'occupancy to the elderly wouldfsubstantially*,"

reduce the adverse impact of mobile home parks with
regard to the demand for municipal services, traffic patterns and

the economic, social and environmental well-being of the township.

See, e.g., N.J. Office on Aging, Impact of Retirement Communities;

" Summary Report (1974}' Div. on'Aging,'N J Dep't. of °tate,

Con51de1atlons in Regard to Retirement Communities (1964)

Obv1ously, regulatlon of the user unde1 these c1rcumstances is

an 1ntegral part of regulating the use.

- Finally, reliance by the Appellate Divisibn on the

decision in Bridge Park Co. v. Highland Park, supra, ll3kN,J} Super.

219 1is misplaéed. In that case, the court held thétka,municipality

could not employ a zoning ordinance to prohibit conversion of -

| 14cont'd; - R : .

professional planners have urged that such prohibitions. lend
themselves to improper exclusionary purposes. N.J. Dept. of
Community Affairs, Land Use Repulation: The Residential Land
Supply 12-13 (1972) Gibson, Pollcy A1L01nat1ves for Mobil Homes
33-37 (1972); cf. Southern Burlnnpton Cty. NAACP v. Mt. Laurel

Tp., supra, 67 N. J. at 202 (Pachman J. concurring). Nevertheless,
we need not reach this issue today, and we should not be understood
as hav1ng done so. '
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existing gardeneapartmcnts from rental units to condominium units

because the ordinance did not concern regulation of land use. While

Bridge Park may have.been correctly decided (abmatter we need not now consider), we

find it to be distinguishable. The ordinance in that case did not alterv
the use of land which had been devoted to multifamily hou31ng
Slmllarly, it did not affect the identity of the users in

any fashion relatlng to the use of the land. Rather, it merely
affected the location of titie -- a result whichkbeafskAO‘relation
to the functions of zoning.

B
Equal Protection

In addltlon to satisfying the requlrements of N.J.S.A.
40:55-30 et seg., a zonlng ordlnance must also satisfy the due

" process and equal protectlon requlrements of the state and federal

constitutions. Roselle v. Wright, supra, 21 N.J.‘at'409-410,

Katobimar Realty v. Webster, 20 N.J. 114, 122-23 (1955).

‘We‘first consider the equal prOteCtion»issue. The
Appellate Division heid that the Weymouth'ordinances were Vvio-
lative of the fourteenth amendment'tovthe‘federal'constitution
on the ground that they unlawfully discrimiﬁéte on the)basis'

of age.
The‘federel equal protection clause does not require

that government treat all persons identically. It requires only

that differences in treatment of persons similarly situated be
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justified by an appropriate state interest; such distinctions may

not be irrational or

" v. Mosley, 408 U.S. 9

discriminate invidiously. Chicago Police Dep't

2,95, 92 S.Ct. 2286, 33 L.Ed.2d 212, 216 (1972).

Under the conventional '"two-tiered" analysis applied by the United

States Supreme Court,

classification to sho

the burden is on the party attacking:the

w that it lacks a fational,relationship”td a

legitimate state objective. The notable exception to. this test

occurs in situations
criteria or impinges

the burden is on the

where the cléssification~involves "suspect"
upon ”fundamental”,rights. In these cases

state to show that the classification serves

a "compelling state interest." San Antonio Independent School
Dist- __ v. Rodriguez, 411 U.S. 1, 17, 93 S.Ct. 1278, 36 L.Ed.2d

S.
16, 33 (1973), reh.den., 411 U.S.

418 (1973); Shapiro

959, 93 S.Ct. 1919, 36 L.Ed.2d

o

22 L.Ed.2d 600, 629 (
Bd. of Election, 394

"Developments in. the
1077 (1969).

The only righ
expressly guaranteed

Antonio Independent‘Sc

v. Thompson, 394 U.S. 618, 658, 89 S.Ct. 1322,

1969) (Harlén, AJ;,kdissenting); McDonald v.

U.S. 802, 89 S.Ct. 1404, 22 L.Ed.2d 739 (1969);

Law;f-’EqualvProtection,“’82vHarv. L.Rev. 1065,

ts which are "fundamental" in this regard are those

or clearly implied by the federal constitution. San F

at 33-34, 93 S.Ct. at
expressly rejected the

right protected by

hool Dist. v. Rodriguez, supra, 411 U.s. o
., 36 L.Ed.2d at 43. The Supreme;Coutt has

contention that housing is a '"fundamental"

the fourtcenth amendment. Lindsey v. Normet,
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405 U.S. 56, 92 $.Ct. 862, 31 L.Ed.2d 36 (1972). The high Court

has also rejectedvtﬁe‘assertidn that age is a "suépectV

\

15 | | , | i
criterion- Massachusetts.Bd, of Retirement v. Murgia, 44 U.S.L.W.

5077, 5079 (U.S.Sup,¢t, June 25, 1976) (mandatory retirement age for

N " ~ |
state police); Ramirez v. Weinberger, 415 U.S. 970, 94 S.Ct.

1553, 39 L.Ed.2d 867 (1974), aff'g mem. 363 F.Supp. 105 (N.D. IlL.

1973) (maximum age fgr receipt of federal welfare benefits);

Human Rights‘Party VL Secretary of State, 414 U.S. 1058, 94 S.Ct.

563, 38 L.Ed.2d 465 (1973), aff'g mem. 370 F.Supp. 921 (E.D. Mich.
1973) (minimum age té’hold’public office)}' Gaunt v. Brown, 409 U.S.

809, 93 S.Ct. 69, 34 L.Ed.2d 71.(1972), aff'g mem. 341 F.Supp. 1187
(5.D. Ohio-l972)k(miﬁimum~votihg age); cf. Oregon v. Mitchell,

' ' ! ‘ ; B ‘ ;
400 U.S. 112, 293-96, 91 $.Ct. 260, 27 L.Ed.2d 272, 378-379 (1970)

1

T
1
Vo
|
|
|
|

PR - : o :
15 The label ''suspect' attaches to the criteria for legislative
classification which pose an exceptional danger of misuse to un-

fairly burdened classes of persons who share 'immutable characteristics
determined solely by laccident of birth," Frontiero v. Richardson, '

411 U.S. 677, 686, 93 S.Ct. 1764, 36 L.Ed.2d 583, 591 (1973} or
who are otherwise "saddled with such disabilities, or subjected to

such a history of unequal treatment, or relegated to such a position

of political powerlessness as to command extraordinary protection
from the majoritarian political process," San Antonio Independent

School Dist.  v. Robriguez,,supra, 411 U.S. at 28, 93 5.Ct. at )
36 IL.Ed.2d at 40; sce generally, Johnson v. Robinson, 415 U.S. 361,

375 n.14, 94 S.Ct. 1160, 39 L.Ed.2d 389, &402-403 n.14 (1974). The
list of criteria to which the United States Supreme Court has '
applied these labels is extremely limited: race, Loving v. Virginia,

- 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967); 1McLaughlin v.

Florida, 379 U.S. 184, 85 S.Ct. 283, 13 L.Ed.2d 222 (1964);
alienage, Graham v. Richardson, 403 U.S. 365, 91 S.Ct. 1848,

29 L.Ed.2d 534 (1971); national origin, Oyama v. California,
3327U.S. 633, 68 S.Ctl 269, 92 L.Ed.2d 249 (1948); illegitimacy,

‘Weber v. Aetna Cas, . & Surety Co., 406 U.S. 164, 92 S.Ct. 1400,

317 L.Ed.2d 768 (1972) 1 The Court has strongly resisted extension
of this list. See, e.g., Kahn v. Shevin, ‘416 U.S. 351, 94 S.Ct.
1734, 40 L.Ed.2d 189 (1974) (sex); San Antonio Independent School

Dist. V. RodriguczA supra (wealth). '

¥
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(Stewart, J., concurring and dissenting),;ThiS,latter holding has been

adopted by both this Court, Wurtzel v. Falcey, 69 N.J. 401, 404 (1976);

19,169'N.J.~at 407 (Pashman' J', dlssentlng), and - numerous‘other

courts in a wide variety of contexts, e.g., Manson v. Edwards

482 F.2d at 1076, 1077 (6 Cir. 1973) (mlnlmum.age;to hold publlc

office); United‘States V. Spenéer, 473 F.2d 1009 9 Cif 1973)

(age limits for compulsory military service); Unlted States V.

Duncan, 456 F 2d 1401, 1404-05 (9 Cir. 1972), vacated on - other

grounds, 409 U.S. 814 93 S.Ct. 161, 34 L.Ed Ed 2d 72 (1972) (minimum

age for jury duty) ; Perdldo v. Immigration & Naturallzatlon Serv1ce,

420 F.2d 1179 (5 Cir. 1969) (mlnlmum age limits for exercise of ,

cextain rights of aliens); Armstrong'v. Howell,f37l F,Sugg. 48,

51-53 (D. Neb. 1974) (mandatory retirement);‘ Repnblican Coliege,
Council of Pa. v. Winner, 357 F.Supp. 739 (E.D. Pa. 1973) (minimum

age for purchase of alcoholic beverages).

Since neither "fundamental' rights nor "suspect' eriteria

: for'classification are implicated in the present matter, plaintiffs

have the burden of demonstrating that the classification herein

lacks a rational basis. Such a classification mus t befsustained

-

if it can be Justlfled on any reasonably concelvable state of facts

McGowan v. Maryland, 366 U.S. 420, 426, 81 S.Ct. 1101, 1105 6 L.Ed Ed 2d

393, 399 (1966). It does not matter that thc‘classiflcatlonkmay.
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- be mathematically impérfeét or that it,results:inxsome inequities

in practice. Dandridge v. Williams, 397 U.S. 471, 485, 90 S.Ct.

1153, 25 L.Ed.2d 491, 501-502 (1970), reh. den., 398 U.S. 914,

90 S.Ct. 1684, 26 L.Ed.2d 80 (1970); Lindsley v. Natural Carbonic
Gas Co., 220 U.S. 61, 78, 31 S.Ct. 337, 55 L.Ed. 369, 377-79 (1911).
_Plaintiffs’have not demonstrated tha:fthe agé limitations
in the Weymouth Township ordinances lack a rational basis. Similar
age restrictions 0n~housing occupanCy have been upheld in various

contexts in other jurisdictions. Riley v. Stoves, 22‘Ariz. AEE. 223,

526 P.2d 747 (Ct.App. 1974) (enforcemént,of restri¢tive‘cdvenants);

Maldini v. Ambro, supra (zoning); Parrino v. Lindsay, 29 N.Y.2d 30,

272 N.E.2d 67, 323 N.Y.S.2d 689 (Ct.App.v1971)'(rent increase

exemption for eldérly tenants); Mérino‘v;,Ramapo, 68 Misc.2d 44,
326.N.Y;S.2d 162, 183-85 _(Sup.Ct._l97l) (féderally subsidized
housing); see also 12 U.S.C.A. § 1701q(d) (4) and 42 U.S.C.A.

§ 1485(d) (3) fixing age related occupancy requifements for certain

: fedefally‘subsidized housing programs for the elderly;

The choice of 52 as ﬁhe cutoff age for occupancy is
necessarily somewhét arbitrary. That séme'mip}ﬁdm agé‘mustkbe
designéted is inherent[iﬁ the concept of a plénnéd housing develop-
ment for the élderly. Any choiée of a‘specific;figure inevitably i
excludes some persons who might plausiblyfbeVédﬁitted~and includes‘
others who might plausibly ha?e been(excluded. ;The specificaﬁibn

is a legislative judgment which ought not be disturbed by the
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“judiciary unless it exceeds the bounds of reasonable choice.

VBelle Terre v. Boraas;ksupfa, 416 U.S.’at 9;‘94?S.Ct. at

39 L.Ed.2d atv803-804 ~ The p01nt was aptly stated by Mr. Justice
Holmes nearly 50 ‘years ago: | | ‘

When a legal distinction is determined, as no one
doubts that it may be, between night and day,
childhood and maturity, or any other extremes, a
point has to be fixed or a line has to be drawn,

- or gradually picked out by successive decisions to
‘mark where the change takes place. Looked at by
itself without regard to the necessity behind it,
the line or point seems arbitrary. It might as
well or nearly as well be-a little more to one
side or to the other. When it is seen that a line
or point there must be, and that there is no mathe-

- matical or logical way of fixing it precisely, the
decision of the legislature must be accepted unless
we can say. that 1t is very wide of any reasonable
mark.

[Louisville Gas Co. V. Coleman,.277/ .S. 32, 41, _
48 S.Ct. 423, 72 L.Ed. 770, 775 (1927) (Holmes, J.,
dlssentlng)] ; :

See also_Oregon v. Mitchell, sUpra, 400 U.S. at 294, 91 S.Ct.‘at

L 273L;§§.2d at 379 (Stewart, J., concurring and dissenting) .
Though‘the»elderly are commonly defined as thosglperSOnsfapprQXiQ'
mately 65 years old, itkcannét be saidtthat 52 is unreasonable or
~vwithout a factual basis. As we have already noted many persons‘
who reach this age experlence a decline in thelr net income. In‘
addlthn, the median age at whlch_men and women become grandparents

- is now only 57 and 54 respectively. Hearings on-Specialized Houéing

and- Altelnatlvcs to Inqtltutlonallgatlon Before a Subcomm of : the

House Comm. on Gov t Operatlons supra at 7. ; Flnally,‘aﬁ



increasing number of Americans are retiring from active employ- .

ment while they are still in their 50's. Id. at l4. Therefore,
. we cannot say that the age limit in‘this,particular case is so !

‘ ) ) B .16
unreasonable that it violates principles of equal protection.

LA

16

Plaintiffs suggest that the distinction based upon age

“violates the New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 et seq. and in particular N.J.S.A. 10:5-4, which provides:

All persons shall have the opportunity to obtain
employment, ‘and to obtain all the accommodations,
advantages, facilities, and privileges of any place

* of public acconmodation, publicly assisted housing
accommodation, and other real property without dis-
crimination because of race, creed, color, national
origin, ancestry, age, marital status or sex, subject , ;
~only to conditions and limitations applicable alike ‘
to all persons. This opportunity is recognized as
and declared to be a civil right. ‘ ~

'This broad declaration of principle must be understood in light

of more particularized prohibitions of various types of dis-
crimination . See David v. Vesta €Co., 45 N. J. 301
(1965) . Prohibited forms of discrimination in housing and real

property transactions are set forth in N.J.S.A. 10:5-12(f) - 10:5-12(k).
None of these provisions bars discrimination on- the basis of age. 4
In view of the affirmative legislative policy of encouraging con-
struction of housing for the aged (sece N.J.S.A. 55:14i-1 et seq.),
we find the construction urged by plaintiffs implausible.



Nelther plaintiffs nor the Appellate D1v1s10n have sug-

gested that the prlnc1ples of equal protectlon under the New Jersey

Constltutlonirequlre a different result. N.J. Const. (1947), Art.

I, §§ 1, 5; Washington Nat'l Ins. Co. v. Bd. of Review, 1 N.J. 545

‘(1949). We heve adopted the federal two-tiered analysis'With regard
to "suspect" Criteria‘ Roblnson V. Cahlll 62 N.J. 473, 491 (1973),
cert. den. 414 U.S.-976, 94 S.Ct. 292, 38 L.Ed. 2d 219 (1973)

~and have held that age, at least where the classification burdens the
young rather than the old, is not a 'suspect" critetion - Wurtzel

v.‘Falcey, supra, 69eN3J. at 404; id., 69 N.J. at 407 (Pashman J

dissenting); State in Interest of K.V.N., 60 N.J. 517 (1972), aff'g

o.b. 116 N.J. Super. 580, 595-99 (App.Div. 1972).

In Robinson v. Cahill, supra, however Chief Justlce

.Weihtraub for the Court, qucstloned the usefulness and practlcallty
of dlStngUlShlng between "fundamental' rights and other rlghts

Id. 62 N.J. at 491-92. The Chief Justice concluded:

[Wle have not found helpful the concept of a
"fundamental' right. ©No one has successfully -
defined the term for this purpose. Even the
prop051t10n discussed in Rodriguez, that a right
is "fundamental' if it is explicitly or implicitly
guaranteed in the Constitution, is immediately
vulnerable, for the right to acquire and hold
property;is guaranteed in the Federal. and State
Constitutions, and surely that right is not a -
likely candidate for such preferred treatment.
* % % Mechanical approaches to the delicate
problem of judicial intervention under either the
equal protection or the due process clauses may
only divert a court from the meritorious issue or
~delay consideration of it. Ultimately, a court
must weigh the nature of the restraint or the
denial against the apparent publlc JUQtlflcatlon.~
and dec1de whether the State action is arbltrary
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In that process, if the circumstances sensibly so
require, the court may call upon the State to
demonstrate the existence of a sufficient public
necd for the restraint or the denial.

See generally,rMassachusettseBd. of Retirement v, Murgia, supra,

44 U.S.L.W; atf5080—5081 (Marshall, J., dissenting) and

Abrahams v. Civil ServiceJCdmm‘n, 65 N. J. 61, 78-80 (1974),

(Pashman, J., dissenting); ‘but;see Worden v. Mercert Cty. Bd.

[

of Elections, 61'N J. 325 V346v(1972) Thus, where an 1mportant

personal rlght is affected by governmental action, thlS Court often |
requires the publlc authorlty to demonstrate a greater "public need”
than 1s,trad1t10nally~requ1red in construing the federal constitution.
Specifically, it must be ehOWn that there is an “appropriate

governmental interest suitably furdKiEdtW'the differentialrtreatment.”

»

.éollingswood V. Ringggld,‘66 N.J. 350, 370 (1975),'appeal dismissed,

- U.S. » S.Ct. ,;48»L.Ed.2d 826 (1976) Roblnson V.

Cahill, supra, 62 N.J. at 491-492; Jackman v. Bodine, 55 N.J. 371,

382 - 383, cert. den., 400 U.S. 849, 91 S.Ct. 39, 27 L.Ed. 2d 87 (1970);

Independent Electricians & Electrical Contractors' Ass'n v. N.J. Bd.

‘of Fxaminers of Electrical Contractors, 48 N.J. 413, 423-427 (1967) ;

Jones v. Falcey, 48 N.J. 25, 39F4O (1966)' 'cf‘,Wurtzel'v. Falcey,

'supra, 69 N.J. at 411-412 n. 6; see generalLy, Gunther ”Forward

-

In Search of Evolving Doctrine on a Changing Court: A Model for the

Newer Equal Protection,'" 86 Harv.L.Rev. 1 (1972). Even under more.
V treditional apprOacheS,bNew Jersey has always requlred a real and sub-

stantial relationship between the classification and the governmental
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purpose which it purportedly serves. Compare Dandridge v.

Williams, supra, 397 U.S. at 485, 90 S.Ct. at __, 25 L.Ed. 2d at 502

and McGowan v. Maryland,fsupra,’366 U.S. at 425-426,,81‘S.Ct. at 1105,

6 L.Ed. 2d at 399 with Independent Electricians & Electrical

Contractors' Ass'n v. N.J. Bd. of Examiners of Electrical Contractors,

gupra, 48 N}J,_at 423-427; Jones v. Félccy, Supra, 48 N.J. at 39_40;
Guill v. Mayor & Council of Hoboken, supra, 21 . N.J. at’5824583;,

Roselle v.cWright, supra, 21 N.J. at 409-410.

As noted above, we have accorded the'right to decent .

housing a preferred status under our State Constitution.’fSouthern

Burlington Cty. NAACP v. Mt. Laurel Tp., supra, 67’E;£§ at 179,
Theréfore, any governméntal action which significantlyjimpingesk
npon the ability ofnsome class ofﬁindividuals’to cbtain this
‘neceséity of life’deserves 'closé .judicial scrutiny.

Nevertheless, we are persuaded that the ordinances in question here

satisfy the requirements‘of equal protecticn even when’subjccted to’
. snchvscrutinyifyThevclassification selected by the municipality is
‘based uponvreal factual distinctions, and also bears a real and
'substantial relationship to the ends which thé municipality SéékS' .

to accbmpliSh,by that classification.
C

~Due Process

Plaintiffs‘also'challengcvthe Weymouth‘Townshipkordi_
nances on the grounds that they violate principles of substantive

due process. The constitutional guarantee of substantive due process
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requires only that the operation of a particular regulation not be
unreasonable, afbitrary or capricious, and that the means selected

bear a real and substantial relationship to a permissible legis-

 1ative purpose. Nebbia v. New York, 291 U@S.’SOZ,,SZS,‘SA StCt.'l
505, 78 L.Ed. 940, 950 (1934); Hutton Park Gardens v. West Orange

- Town Couhcil,,68>§;£; 543, 560-61 (1975); Kirsch Holding,Co. V.

‘Manasquan, supfé; 59‘N.J. QE'ZSL; Roselle v. W:ight,‘supra,f21

E;i. at 409-410; KatObimér Realty v.'Webstér, supra, 20 N.J. at
122-23. . In this particular éase,'the claim that the ordi-
nances violate the due prccess clause~is'1itt1e’more than a |
 restatement of’the contention that they‘contrévene!principles of
équal:prdtéction. The same cbnsiderations‘which led us to conclude
‘that the ordinances Satisfy the latter cbnstitUtional requireméﬁt’aléo
warrant our éOncluSiOn that they do not offénd'pxinciples of sub-
stantive due process. As we‘héve;already found, thevage and occu-
pancy provisions of the Weymouth Township ordinances do bear a real
and substantial relétionship‘to the,endsbsopght, i;g;,:thé creation

of a planned Community for housingjthebelderly;
S III
Although the foregoing discussion disposes of all the

issues raised by‘the parties or examined by the trial court, another

issue requires consideration. = This matter concerns the question whether
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senior citizen housing has an impermissible exclusionary effect.

In this regard, the_Public'Advocate, appearing as amicus curiae,

suggests that because‘zoning'for’sehiortcitizen housing dces pose
such a threat, it should be sustained only w1th1n a comprehensxve
plan whlch specifically provides for a balanced hou51ng stock

In addition, the Public Advocate urges that the case be remanded

so that Weymouth Townshlp may demonstrate that the ordinances in

question are part of such a comprehensive plan.

The question of exclusionary 2oning4alscfimplicates*the
effect of thekMﬁnicipal Land Use LaQ, L. 1975, g.=291; N.J.S.A.
40:55D-1 et seq. upon,thisflitigatioﬁ.e‘This 1aw, which'went into
effect on August 1, 1976, contains the following\provisions\relative_
to zoning»for'senior citiieh’housing:

Section‘Z;'

oo It dis Lhe ihLent and purpoee of this act:

(1) To encourage senior citizen cowmunlty housing
construction consistent with provisions permitting other

residential uses of a 51m11ar dcnsxty in the same
“zoning dlstrlct ‘ ~

Sectionr52~
< oA zonlng 01d1n1nc0 may:
“(g) Provide for senior citizen communlty hous1nq

consistent with provisions permitting other residential
uscs of a similar density in thc same zoning‘district.

We requested the partles hcre and in Shcpﬁld V. Uoodland Tp Comm.

supra to file supplemental brlefs on the effect which the new law

has on these cases. Hav1ng*rev1ewedtthe1r responses, we con51der
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here whether the 1aw casts llght by analogy, on the con51der-
ations 1nvolved in the issue of exclu31onary zonlng and in
Part IV igggg whether the statute operates to bar 1mplementatlon
of the local zonlng prov1510ns with respect to the property in-

volved in thlS lltlgatlon
‘The peril to which our attention is drawn is a signifi-
cant one. This Court recently had occasion to condemn zoning

practices which deny a realistic opportunity to certain classes

~of people tokliverin desirable communities. Southern Burlington

Cty. NAACP v. Mt. Laurel Tp., supra 67 N.J. 151. In that case,

we determlned the 1mpropr1ety of attempts by munlclpalltles to
improve their financial position by selectively restricting new
housing'to categories‘of peopie who are net revenue produeers, i;g.,
those whose local tax contribution exceeds their demands upon locally
financed governmentei,servieesvy Id., 67 N.J. at 185-86. We also

disapproved of attempts to restrain increases in school expenditures

. by directly or indirectly excluding families with children. ~Id.,

67 N.J. at 182-83. Planned housing developments for the elderly
can be ehp101ted for elther of- these exclusionary purposes In
the short run at least, developments whose population is limited to

the elderly may well be net revenue producers. N.J. 0ffice on~Agiﬁg.
| - 17

The Impact of Retirement Communities : Summary Report 47,(1974).

' ~ However, sce Div. of Aging, N.J. Dep't of State, Considerations
in Regard to Retirement Communities 2 (L1964), which observes that in

_,the Iong run, it Is not clear that this rema1n3~trUe, as residents

impose increased burdens on local health care, police and public
transit facilities. , ¢ ’ a5
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- In addition, older persons are unlikely to“have‘echoolfage children.
Some communities have reinforced this possibility'by imposing
‘ spec1f1c prohlbltlons on the occupancy of dwelllng units by

- families with children. See, e.g.l, Southern Burllngton Cty.

VNAACP v. Mt. Laurel Tp supra, 67 N.J. at'168ﬁ69;- Shepard'v;

‘Woodland‘Tp. Comm.‘ supra, 135 N.J. Super. at 98} Molino v. Mayor

& Council of Glassboro, supra, 116 N.J. Soper;‘at ZOI-ZOZJV
Furthermore b& zxﬂhg _ | portions of.its Undeveloped‘land |
"for planned communltles for the aged, a munxcrpallty may prevent
development of that 1and as hou31ng for other 1ess welcome,‘segments

of the populatlonr ,Schere v. Frechold Tp.,,1193N.J,,Super 433,

437 (App.Div. 1971), certif. den. 62 N.J. 69 (1972), cert. den.
410 U.S. 931, 93 S.Ct. 1374, 35 L.Ed. 2d 593 (1973).

Oor concern for the exclﬁsionary potential'of these
ordinances - 1is not allayed by the trlal testlmony of Weymouth
Township officials. They candldly admltted that in con51der1ng
proposals to rezone the corporate defendant's property, they were
moti?ated partly by a,deaire to:obtain additionallmunicipal revenUes
,without’placingfcohcurrent;demands uponhlocallyﬂfinancedkgoverhmental‘
services. They;also’hoped‘tocavoidkthe,imposition‘of additional
/ burdehs on their overcrowded.schools. 'Defendahts' exoert~on,housing
for the aged poignantly characterized the effect of;developmcnt E

permitted by the ordinances as "architectural birth control.™
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v’Concetns;éuch askthese'for'thepexclusionaryfimpaCtkof
zoning for}the elderly were also recently;manifested by the
Governor and the~Legislature in the eventsowhich preceded
enactment of the above_eited provisions of the~Municipa1 Land Use
Law relating tofsenior>citizen.zoning. In 1974 prlmarlly 1n
response to the Appellate Division dec181on in this case, the
Leglslature considered and adopted Assembly'Blll,No. 1338. This
bill sought to amend N.J.S.A. 40;55~32‘(re1ating.to the purposes’
of zoning) to declare that nothing in that eection'shouldebe
construed to prevent zoning regulatlons "from de31gnat1ng resi-
dential land use c1a331f1cat10ns llmlted to senior citizens
The sponsor's statement annexed to the~bill recited thatyitﬁwas
‘designed not only,to:oVercome the Appellate Division decision in
this ceée, but also to authorlze mun1c1palltles to establlsh
their own districts in which senior citizens' housing is perm 1tLe w18

(Emphasis added.)

Following the passage of the bill by the Legislatﬁre and

.shortly after this Court rendered its decision in Mt. Laurel,

supra, Governor Byrne vetoed the bill on April 7, 1975. Among

‘o

other reasons for this action, the Governor's veto message stated:

18 This language betrays the apparcn“ly widespread misunder-
standing that the Appellate Division decision rendered even per-
missive (as distinguished from restrictive) senior citizen housxng
111egal and also served to undermine the viability of ex1stlng
senior citizen communities and, ‘perhaps, even of restrlctlve
covenants in the sale of their properLles :
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In addition, the bill does not provide
adequate safeguards to prevent fiscal
zoning. This could occur where a
municipality zones a 1arge area for senilor
citizens, not intending to fulfill an
existing need for this type of housing,
but rather as a device to exclude families
with school age children. If land use
regulations which limit occupancy to
persons ol a certain age are desirable and
could be constitutionally designed, it is
clear that the enabling legislation will
have to .include a mechanism, absent from
this bill, which would control abuse.

At the time Assembly Bill No:. 1338 was vetoed, there was

pending in the Senate the bill (S. 3054) which ultimately was
enacted as the Municipal Land Uee Law. This was to be the first
comprehen51ve zonlng legislation adopted in this State since 1928.
Intended as a rev151on and codification of eXlStlng land use |
statutes and the judicial decisions which have construed them, the
legislation is primarily a procedural reformkstatute As orlglnally
introduced, the blll contalned no reference to zoning for senlork
citizen houSLng. But floor;amendments dur;ng,debate resulted in

the inclusion of the two provisions cited above. L. 1975;‘3,;291;

§§ 2(1), 52(g).

- While we shall consider the specific applicability of
these provisions to the instant ease-shortly,'dt Suffices; f0r:_'
immediate purpeees,.to‘indicate that‘this legislative responéé
to the exclusionary threat of senior citizen houSing fells fat
short of a fully'eonéidered and rational plaﬁ.w For instanee,;it

seems obvious that the seriousness of any exclusionary threat
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will debend upon the cifcumstances ofseach case,mincluding in
particular‘themfelationship which the,pepulation, area, and.
aveilable'Vacant land within the municipelity bears to that
within ‘the arees‘occupied by the senior eitizens communities.

If the latter areas are small enough it Would not‘Seem
necessary that similar den51ty housing be mandated in the same o
dlstrlct‘ And if said areas were exce551vely large the ex-
clusionary impact would not necessarlly be obv1ated by requlrlng
that some similar hou51ng, w1th no stated minimum of area or
units, be permltted_W1th1n the same zoning dlStrlCt In elther
of these alternatives, moreover,'it wouldmseemvthatkproteetlon ‘
against exclusionary effect might, es“well"or better, beyassured 
by requiring similar density in other districts in;the mﬁnicipality,
: rather than solely in the same district which allows senlor
citizen hou51ng ~ Finally, it is concelvable that by requ1r1ng
uses of a 51m11ar den51ty in the same zone as senior c1t1zen
;developments, the restrlctlve clauses of Sectlons(Z(l) ‘and 52(g)
of the act may serve to impede rather than enCourege deVelopment
of senior citizen housing as was originally intended by these

provisions.

For these reasons, we ‘strongly suggest that the Leglslature
“reconsider and clarify the language of thesekprOVLSlons. We ‘also

decline to accept them as persuasive guides to what the law should



,‘\

~’be deemed to have been previously, for purposes of disposing

of this eppeal,

We are satisfied, however, that*the Pnblic Advocate's
recommendatlon thaL zonlng for planned hou51ng developments for
the elderly be permltted only as part of a comprehen31ve munlclpal
plan for a balanced houslng stock presentska reasonable mechanlsm,
for averting the potentielly exclusionary effects ofﬁsuchlzoning.k

See, e.g., Retirement Community Full Dlselosure Act, N J.S. A

45:22A-1 et seq. ; Asksembly Bill No. 1338 (vetoed Aprll 7, 1975).
NonetheleSs,vwe believeythat it is unnecessary‘to remand»thls

case for further hearings as the Public Advocate urges.

Nothing stated above warrants the conclusion that zoning .
for planned housing’developments for the elderly is'presumptively

invalid as exclusionary. It may be used for improper exclusionary

purposes, but it also has valid nonexclusionary uses. Our

decision in Mt.'Laurel'requires developingfmunicipalitiesyto
provide, by their land use regulations, thevopportunity for an
appropriate variety and choice of housing for all categories

of persons who may desire to’live there. Id-, 67 N. J. at 179.

- 47 -



This task would be, impossible if the*munieipality could
not design its land use regulatlons to prov1de for the unsatis-
fied housing needs of specific, narrowly deflned categorles

~of people. While we were‘speCLflcally concerned in Mt. Laurel

with the needs of younger families w1th chlldren, the elderly are
also a segment of the populatlon whose needs and de31res are appro—
prlate consrderatlonsefor municipal land use plannlng. nTherefore, to
the extent that such needs exist, planned housing developments for
the elderiy naydserve an inclusionary, rather than exclusionary

function. Accord, Maldini v. Ambro,~supra, 36 N.Y. ate

»

369 N.Y.S. 2d at 389-90, 330 N.E. 2d at 406.

Furthermore, as suggested above the true character of this
zonlng dev1ce must be assessed agaxnst the background of general :
land use regulation by the municipality. ILf 1t substantlallyv
contributesvto an 0verall~pattern‘of imoroper exclusiOn,,the fact
that the ordinance may also benefit: the elderly is nelther an

excuse nor a justification to sustain a challenge to a zoning
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proviéion,r19 In the_presentkcasé, though; plaiﬁtiffs Sl

have not attacked the overall pattern of land use regu¥,

lation adopted by Weymouth Township as~improperly éxclUsionary,'

They did not try the case on any such théory, nor have they argued
it on appeal beforé this’Court., Indeed}‘the trial té#timdny of
several'individual'plaintiffs suggests that their true objection
to the ordin,ances ma.y be that they afe not sufficie;itly exclusionary.
The recor& reveals little'about‘the chéracter df“Wey¢outh Township.
its present state of development,'the extent of the unsatisfied |
housing needs in the municipality and the region at 1aﬁgg; or the

nature of its current land use regulations.  We cannot say that

plaintiffs have, even inadvertently, established,akprima facie

case of exclusionary zoning which would shift the burden to the

municipality to‘justify.its,existing land use regulations. Southern

Burlington Cty. NAACP v; Mt.,Laurel,IQ., supra, 67 N.J. at 180-181.

In so holding, we express no;opinion as to whether the Weymouth

« - ' o , A . ) o 2
Township zoning ordinances could survive such a challenge.

9 . ' K o

L ' Thls.was in fact the situation in the Mt. Laurecl case itseclf.
As part of ktS'zoning scheme, Mt. Laurcl Township desipgnated an

area for a ''planned adult retirement community." In striking the
zoning ordinances in that case, we specifically condemned the contri-
bution of this provision to the overall exclusionary character of

the Mt. ‘Laurel ordinance. Southern Burlington Cty. NAACP v. -

Mt. Laurel Tp., supra, 67 N.J. at 168-69; cf Schi ‘ | :
supra, I19 N.J. Super. at 437. : B chere v. Preehold Tp.?

In Mt. Laurel we noted that certain types of zoning
restrictions may be so inherently exclusionary as to be deemed
presumptively illegal, even absent a specific showing that

the municipality failed to satisfy its
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‘To avert any misunaerstanding,'thdugh,'wévreemphésize our
concern abQQt‘the:exclusionary_potential which ZOﬁing‘fOf‘senior
citizen.housihg»possessés.f A pattefn‘bf e#clusibnary~land use
‘regulation cannot be rendered ihvisibleito thekjudicial eyé by

~camouflaging it with invocations of the 1egitimate neédsqu'the

.

209 (cont'd)

share of unmet regional housing needs. 1d., 67 N.J. at 183.

The presumption of illegality is raised as to such a restriction

by simply showing that a significant portion of'the:;emaln}ng;un—,,
developed land in the municipality is subject to the restriction.
We have held that certain restrictions calculated to limit the
housing opportunities for families with ch@ldyen‘fall,W1th;nbthlsi
~category. These include both direct‘restr;gtlonsvgn,phe number
of children who may reside in a dwelling unit and indirect
restrictions in the form of limitations upon the number~of.bed-
rooms which a dwelling unit may contain. Id. at 183; Molino v.
Mayor & Council of Glassboro, 116 N.J. Super. 195 (Law Div. 1971)7‘

‘The Weymouth Township ordinances in question do not
directly limit the number of children who may live in a dwelling
unit in the "Trailer and Mobile Home Park District,'" as, for
example, did the Mt. Laurel ordinance. Ordinance No. 172-1971 does,
however, provide: : ' ‘ '

 SECTION XXII.  LIMITATIONS.

: - There shall be not more than twenty per cent
(20%) of trailers with more than two (2) bedrooms
in any stage, expansion or section of the tra11er~park.’

Were it shown that the property to which this restriction applied
constituted a significant portion of the remaining undeveloped land
in the municipality suitable for residential development, the pro--
vision would be presumptively invalid. The present record

does not reveal what portion of the undeveloped land in the town-
ship suitable for residential uses is included in the Trailer |
and Mobile Park District. Therefore, it does not permit us to
conclude that even this minimal burden has been borne by plaintiffs,
Because SectiOn XXII has not been shown to be presumptively invalid;
we have no occasion to ‘consider at this time what justifications,

if any, would suffice to overcome ' a presumption of invalidity.
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'elderiy. The Court s failure to probe more deeply rnto ‘the

: p0551ble exclusionary effect of slmllar ordlnances should

not be understood to be- the product of bllndness to thelr potentlally
‘exclus10nary character but only the consequence of plalntlffs

de0131on not to try the: case on that legal Lheory
o IV

Flnally, we consider the spe01f1c appllcablllty of the,
vMunicipalfLand-Use Law to the 1nstantycase, i;_;, whether the ordl-
‘nances’Under‘review are violative'of the senior citizens zoning

provisions Of,thehMunicipal Land Use Law,~and, if;so, whether they -
are applicable'to the intended mobile home prOjectkof‘the defendant
,prbperty owner. | |

It would appear‘likeiy'that Ordinances”Nos‘ 171 and 172
are not in compllance w1th Sectlons 2(1) and. SZ(g) of the new law.
Those prOVlSlOHS lndlcate that where a zonlng ordlnance
establishes a district in which senior citizen communltles‘
are a permitted use,~the ordinance'must élso:allow’housing of
similar density for some other residentiai use ih*the\Same district.
Under the Weymouth‘Township ordinances, as described above, théreiis
no'prbvision for,single family'residences in the Trailer and Mobile
Home District which haye a permissible density similar to the 5000

sq. ft. minimum permitted for senior citizen homes. 1In fact, resi-
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dences in Trailer and Mobile Home;Districts other than for "elderly

families" are required to be on lots of 20,000 sq. ft;kOrvgreater.Zl,‘
Notwithstanding’this apparent'conflict. we~con¢lude that

the above prDVlSlonS of the Mun1c1pa1 Land Use Law are not con-

trolllng for. purposes of this case. As noted prevrously, the

defendant property~ owner submitted an application for constructlon

of a.senlor;01t;zen mobile home park shortly after'the,adoptlon ,

of Ordinances Nos. 171 and 172,  Section 81(c) (NJJ.S,A. 40:55-D-81lc)
of the new,law provides that "Ali applioationsvfor development
maderpursuant to lawful authority precedingkthe effective date of

“any

this act may be continued.” rseotion 81(a)'then permits
mun1c1pa11ty regulatlng development prlor to the effectlve date

of th15 act" pursuant to prior acts ''to contlnue to exerc1se

such authority" for a period of six mOnthS'after the effecthe‘date‘

of the act or until such time as it exercises the authority delegated

by the act, Whichever;is shorter. .. Reading these sections in pari materia,We

have no doubt that they were intended to allow municipalities

sufficient time in which to bring their zoning ordinances into

" This is the requirement for single family residences in R-A
Rural Agricultural Districts, under Art. IV, Sec. 402 of Ordinance
No. 144. There is permitted in Trailer and Mobile Home Districts
any use allowed in an R-A District, as well as mobile homes for
senior citizens. : ‘ ' : L
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conformity with the new act and, at the same time, to protect the‘

integrity of pending applications. Therefore, it seems clear that

if ‘an application for a developmental use was filed prior,tO‘the
effective date of the act, and if the requested use was‘valid,

under preexisting law, the application may be granted and implement-k'

.

~ed (in accordance with the regulations in effect_uﬁdereSection

81(a)), notwithstanding apparent conflicts with the Municipel Land

Use Laﬁ.

For the reasons set forth at length in Part II supra,

 we have determined that the use sought in the instant case was

-a valid one under preex1st1ng law. Consequently; nOthing contained

in the new law bars defendants' rlght to a reversal of the

Appellate Division decision.

V'

In summary, we hold that in zoning for planned hou31ng
developments for the elderly, Weymouth Townshlp did not exceed
the apthorlty;granted it by the zoning enabling act, ELJ,S.A.
40:55430 et éeg.,‘and did not violate‘cdnstitutionel principles
of due proceee’or eqﬁal protection. We also hold that plaintiffs;
on the present'reeord, have not proven theeexietence of 3potl
zoning, aniillegel conspiracy*or a pettern’ef illegally ekclﬁsion-

ary practices,

[




by

Finally;;we conclude that‘defendant]propérty bwner

.
rights are not subject to the provisions concerning zoning for = = .

senior citizen housing contained in the newly enacted Municipal
Land Use Law. We therefore reverse the judgment of the
Appellate Division.

S




