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| THE FACTS

In 1974 the Urban League of Greater New BrunSW1ck insti-
tuted SUlt in ‘the Chancery Division of the state of New Jersey

i agalnst twenty two mun1c1pa11t1es in Urban League v. Borough

' of Carteret ;”The' Urban League "~ sought 1nJunct1ve relief
vhaga1nst zonlng practlces wh1ch had the effect of excludlng low

bfand moderate income black white, and hlspanlc peoples.’ The

plalntlffs sought relief under the New Jersey Constltutlon,

 New Jersey Welfare Statutes; 42 U.S.C. 1981, 1982 and 3601 et
‘,i_seq ,. and - the Thlrteenth and Fourteenth Amendment to the’

'Unlted States Constltutlon

At~tr1al Judge Furman ruled 'inter alia, that the plain~

tiff had no standlng to pursue its federal claims in state

court and d1sm1ssed 42 U S.C. 1981, 1982 and 3601 et seq. for

lack of evidence of willful discrimination. But at the Court

of Appeals Judge Antel ruled on the federal claims, and

 reversed the trial courts rejection of standing. The Court

then remanded for a factual determ1nat10n on the federal
clalms.~
; However the plaintiffs decided not to take the remand,

and instead,'joined their case with NAACP v. Mount Laurel II,

The Supreme Court of New Jersey held for the plaintiffs on the

 state and constitutional claims, and the federal claims were

- not litigated at all. The federal claims were left pending

at the Court of Appeals.
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o The Urban Leéguélndnetheless‘was the’prevailing party in
achieviﬁg’substantially'ail the,relief it sought on the state
‘and federal élaims,;‘The courtkinﬁalidaﬁedythe exclUSionary'
2oning'practices, and ordered that ordinancesibe revised and
"a determination be made‘fof’a'fair,shére of loW;and modératek
’incomé housing_' While Stili in,the,fairVShare and revisibn{ 

stages :the ;plaintiffsy Seek attorney's *fées under 18 ,U;S.C'
1988. ‘ G .
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- INTRODUCTION

,The "Amer1can Rule'" on attorney s fees has been a long,_"

standlng rule throughout the country Each party to a lawsult
yls generally requlred to pay thelr own attorney s fees. How-
ever as a result of 1ncreased C1v11 rlghts 11t1gat10n in the:

60's an exceptlon “to the rule evolved In 1968 a pr1vate'
':fAttorney General concept in awardlng attorney's fees rwas‘

= upheld by the United States Supreme Court in Newman v. Piggie

Park Enterprlses Incorporated 390 U.S. 400 (1968) ' In that

1case the court stated that a party seeking to enforce the
fr1ghts protected by the statutes covered by the Const1tutlon,k
if successful, should ord1nar11y recover an attorney's fee
unless special circumstances would render such an award
unjust." 1d 390 U.S. 400, 402. S

| Ink1975 the Burger,Court rejected the private Attorney
General theory set out’in Newman,fand reaffirmed the‘"Americank

Rule.""Alyeska Pipeline Service Co. v. Wilderness Society 412

S. 240 (1975).: Congress qu1ck1y resPonded by enact1ng cer-
~tain exceptions to the rule, and in effect overru11ng Alyeska
Plgellne - One  of these exceptlons ,is the Civil Rights
'Attorney's Fees Awards Act of 1976 42 U. S C. 1988 (West 1981).
The statute reads: o
In ‘any action or proceeding to enforce a provision
of Section 1981, 1982, 1983, 1985, or 1986 of this
~Title IX of Public Law 92-318, or in any civil

action or proceeding to enforce or charging a
- violation of a provision of the United States
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Internal Revenue Code or Title VI of the Civil
Rights Act of 1964, the court in its discretion, may
allow the prevalllng party a TrTeasonable attorney
fees as part of costs. : ‘

- The- language of the statute clearly affords a rlght to

‘attorney's fees to 11t1gantszho.enforce an~enumerated section

. .of the Civil Rights statutes.

However issues arise when ~1itigants assert enumerated
u c1v11 ‘rights claims but preva11 on non- statutory non-fee

| clalms.] In Urban League V. Borough of Carteret 92 N J. 158

‘h456 A2d 390 (1983) 7the plaintiffs asserted k1nter alla‘
"e‘vmlatlons of 42 U.S.C. 1981, 1982, 3601 et seq. and the
Thirteenth and Fourteenth Amendment to the United States<
'Constltutlon., However these clalms were left pending, and the
Urban League pursued and gained all the rellef they sought on:
‘state,constltutlonal grounds. It's clear, the plaintiffs are
; in; fact kptevailing parties, but the challenging issue that
fthis memorandum addresses is ‘whether Urban Leaguek can be ‘
cohsidefed'a»"prevailing'party" within the meaning of Section
1988, ‘ | |
In Poiut'Ohe this memorahdum establishes a widely held
’threshold; ~ When statutory oriconstitutional claims are not
kk,expressly denied, a favorable determinatioh on an enumerated
section in 1988 is not ueceSSary to a fee award under the Act.
~ From thiskthreshold the memo, in Point Tuo, theh'expiores the
viability of Ufhan League's fee claimkin thekNeW Jersey:Court
',as a prevailing‘patty that has raised federal claims, but pre-.

- vailed on state constitutional grounds only.
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- "POINT ONE

- Whether a ,prevailing plaintiff may be awarded
attorney's  fees under 42 U.S.C. 1988 without
@ prevailing on an enumerated section of the Civil
' R1ghts statutes. |
~ The determlnatlon of whether a plalnt1ff is a prevalllng
party" for the purposes of awardlng attorney fees under 42
U.s.c. 1988 has been the subJect of many Tecent dec131ons by,g
- the Unlted States Supreme Court the Courts of Appeals, and |
‘1n state courts in New Jersey and throughout the country. ‘The
‘courts have overwhelmlngly' held that a favorable judgement

- under an enumerated section of the Civil Rights statute 1s not -

| necessary to an award under Section 1988 : Maher v. Gagne 448

U.s. 131 (1980), State of Maine V. Thlboutot' 448 U.S. 1

(1980), Ross v. Horn 598 F.2d 1312 (3rd Cir. 1979) cert deniedkk

100 S.Ct. 3048, Gurule v. Wilson 635 F.2d 782 (10th Cir.
11980), Oldham v. Erhlich 617 F.2d 163 (8th Cir. 1980),

| Kimbrough V. Arkansas Activities Association 574 F.2d 423 (8th

Cir. 1978). Nadeau v. Helgemoe 581 F.2d 275 (lst Cir. 1978),
o Singer v.' State 95 N.J. 487 (1984); Wyman v. Inhabitants of

 Skohegan 464 N.E.2d 181 (Me. 1983), Davis v. Everett 443

' S.E.2d 1232 (Ala. 1983). However Section 1988 attorney's fees
have been denied when federal claims were held to be without

merit. Bunting v. City'of Columbia 639 F.2d 1090 (4th’Cir.

1981). Right to Choose v. Byrne 91 N.J. 287 (1982).
It is evident that we must focus first on the meaning of
the Civil Rights Attorney's Fees,Awards Act of 1976 42 U.S.C.

1988. In pertinent part 1988 states; in any action or
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proceeding to enforce Sections 1981, 1982, 1983, or 1985 of

this ‘Act;t;the court, in its discretion, may allow the

prevailing party, other than the Un1ted States, a reasonable

kattorney s fees as part of cost.

 The 1anguage of the statute seems to limit fee awards to
~ parties who'prevail~on the enumerated sections of the Act,
e;However the courts have been gu1ded by the broad and sweeplng o

‘ 1anguage of the Congre5810nal H1st0ry In State of Maine v. |

Theboutot 448 u. S 1 (1980) the Supreme Court clearly states

A major purpose of the C1V11 nghts Attorney's Fees
Awards Act = was to benefit those claiming
~deprivations of Constitutional and Civil Rights.
Principal sponsors of the measure in both the House
and Senate, however, explicitly stated during floor
debates that the statute would make fees available
more broadly : :

In Maher v. Gagne 448 U.S. 122 (1980) the Supreme Court

-noted that the Senate report expressly stated 'for purposes~

- of the award of counsel fees parties may be considered to have

prevalled when they V1nd1cated their rights through a consent

hJudgement or w1thout formally obta1n1ng rellef "8, .Rep. No.

94-1011 .5 (1976)’ The Supreme Court also noted that "the

LegislatiVe HiStory makes it clear that Congress intended fees

to be awarded where a pendent const1tut10na1 claim is involved
even 1if the statutory claim on which the plalntlff prevalled
. is one fOnythh fees cannot be awarded." 1Id 448 U.S. 122,
~’131r : . e

Only a few cases need to be analyzed to establlsh the e

w1de1y accepted standard on fee claims.

In Mayer v. Gagne 448 U.S. 122 (1980), the Supreme Court

approved an award against a state government in a case that

S
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had been settled without any judgement. Plaintiff had
challenged certain Connecticut welfare regulations, and
alleged that they violated her rights to equal protection and o
due process. While discovery was proceeding, Connecticut
amended its‘regulations;"Plaintiff filed an amended complaint
‘falleging continued violations of her constitutidnal ‘rights.
Thereafter, a settlement was negotiated and a consent decree
‘was entered. Following a ‘hearing fees were awarded. The
- Supreme Court'hoted:  f"Z 
Respondent was the 'prevailing party' within the
meaning of §1988 because while not prevailing in
every particular she won substantially all the
relief originally sought in her complaint in the
- consent decree. : S
~  Respondent was entitled to fees under the Act
because in addition to her statutory claim she had
alleged constitutional claims that were sufficiently
substantial to support federal judiction under the

reasoning of Hagans v. Lavine 415 U.S. 528.
Id at 448 U.S. 122, 127

The court went on to describe the legislative history
that explained why a Section 1988 award was in order despite
no adjudication in the plaintiffs favor on Section 1983. "The
Senate report expressly stated parties may be considered to
have prevailed when thekaindicate'rights through a consent
judgement or without formally obtaining relief.” Id at 131. -
-The court concluded by reasoning that
Congress was acting within its enforcement power in .
allowing the award of fees in a case in which the
plaintiff prevails on a wholly statutory, non-civil
rights claim pendent to a substantial constitutional
claim or in one in which both a statutory and a sub-
stantial constitutional claim are settled favorable
to the plaintiff without adjudication. Id at 132.

It is obvious from Maher that a favorable judgement on

a Section 1983 claim is not necessary to an award under 1988.
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~ In that case the Section 1983 claim was not addressed. The
“matter was settled without adjudication.

" The Circuit Courts;have‘appliedkthis principle broadly.

In Ross v. Horm, 598 F.2d 1312 (3rd Cir. 1979), Cert denied,

100 S.Ct. 3048'(1980) the Third Circuit recently considered

whether plalntlff had preva1led agalnst New Jersey Comm1551on

of Labor, John Horn. » Judgement had been entered agalnst :

plaintiff on all counts of their complalnts. However the
 Court of Appeals reversed the denial of attorney's fees under

SectiOn;l988'becausekthe‘litigation had nevertheless resulted

in the revision by defendants of certain administrative

‘regulations.  The court noted: "Appellees recogniZe that
attorney's fees may be awarded to a party even though no

judgement‘1n thekpart1es‘favor’had been entered." Id at 1322

In Gurule v. Wilson 635 F.2d 782 (10th Cir. 1980) the

court noted that United States Supreme Court had recently

decided three cases which together ~effectively precluded

plaintiff's’claim under 42 U.S.C. 1983 Thus, there‘could be

no,favorable'l983 judgement Nevertheless pla1nt1ff 1nmates,v

"by”bringing the litigation, fostered the adoptlon by prison

officials of a manual ~de11neat1ng prisoners rights. As a

result the Gurule court held that pla1nt1ffs preva1led and

were entltled to fees under Section 1988.

Although the pr1nc1ple in Maher has been broadly appl1ed “

it has also been d1st1ngu1shedrwhen federalkconstltutlonal and -

civil rights claims were held to be without merit. In Bunting

v. City of Columbia 639 F.2d 1090 (4th Cir. 1981) the plain-“'\

tlff prevalled on its state cause of act1on, but the Courty;

6




S

held its federal claim under section 1983 to be without merit.

MThe Court accordingly rejected~tbe claim for fees ﬁnde: 1988

(discussed infra in detail in Right to Choose v. Byrne). Fees

claims have also been rejected when parties obtain preliminary

or interlocutory relief without prevailing on the merits of,‘

at least some of their federal claims. Hanrahan v. Hampton 446
U.S. 754 (1980). | '

It is obvious from Maher and the anélysis above that when

- a federal constitutional or statutory claim is not expresslyf

rejected, a favorable judgement on a Section 1983 claim is not

necessary to an award under Section 1988. Urban League v.

'Borough“of Carteret was adjudicated in the Courts of New

JerSéy.' The New Jersey courts are bound by Maher in

'construing Section 1988. The Maher'holdiﬁg and analysis is

~ supportive of the Urban Leagues prospect for attorney's fees

~under Section 1988. In Maher the 'fee-claim" was not even

addressed because the case was settled without adjudication.

- Urban League was settled on state,constitutional ground. The

 "fee-claims" were not expressly ;rejected., ,They were not

addressed at all. However there is one caveat that may make

Maher distinguishéble.

In Maher, 1like in Urban League the trial court did not

- find federal constitutional and civil rights violations. The =

crucial difference is that in Maher the constitutional issues

remained in the case until the disputé was settled through a

consent decree. But in Urban Leagué the federal statutory and’
constitutional issues were left pending at the Court of

Appeals and were notkadjudicated‘at the New Jersey'Sﬁpreme

g




Court. Although this is a technical difference it may be an

undermining factor in Urban Leagues project for a fee claim.

Section 1988 Awards in New Jersey State Courts

The issue of whether Sect1on 1988 attorney's fees can. be -

awarded in state courts has been settled by the Un1ted States

Supreme 'Court, in State of Maine v. Thiboutot 448 U.S. 1
(1980). Inm that’casesthe Supreme Court affirmed, inter alia,

the Maine Supreme Courts decision~to award attorney's fees

hunder'kSection 1988. f Furthermore New Jersey courts have

adopted Section 1988 in New Jersey Court Rules R. 4:42-9 as

-an exceptlon to the "American Rule ‘on fee awards.,

The New Jersey Supreme Court has also adopted the W1de1yr

k accepted ,federal standard that a favorable judgement on an

enumerated section of the Civil Rights statutes is not

necessary to'an awardrunder Section 1988, Singer v. State 95

N.J. 487 (1984)} ~1In Sihger the Supreme Court held ltha;k

"prevailing'parties" may be awarded reasonable attorney‘sffees :

,under Sectlon 1988 W1thout a favorable Judgement on Sectlon'

1983 when the rellef granted is identical to the relief sought ,i
under Sectlon 1983 ' , ‘
In that case New Jersey state law N J.S.A. 52 13D 12- 127‘
restrlcted the bu31ness‘and flnance of unpaid sPeC1a1;state
officer of the Ca81no Commlss1on 'TTbe ~p1aintiffs asserted
clalms statlng that the New Jersey law violated the1r statekr

and federal constitutional rights, and their federal~ ClVll

rights protected under Section 1983. The Trial Court granted‘ '

-8~




summary judgement for tﬁe plaintiffs fonk'their state énd
federalyéonstitutional claims, and rejectedktheir claim under
kSeétioﬁbi983.'vBésed 6n this rejection the Trial Court aléé
 :ejected the’kSection,_1988 claim for éttdrney's ,fees. The
APPellate  Division revefsed thek Section 1983 Trial Court
.holding[ and remanded for a factual determination on the
Section 1983 issue. ’ B
HoWeVer,thé Supreme Court granted certification to_detér—v,
mine whéther Plaihtiffsjéhbuld bé awatded attofﬁey's fées"as
: a prevailing’ pafty‘,without,:a févorable judgement on the
- Section 1983 claim. The Court appiied the established federal
standard set out in _this memO‘kSUPra; and held for the
‘ piaintiffs. . | i | |
For the’purposes,of discovering'a viable ciaim’for feeé'

in Urban League it is important to examine the Court's

analysis in detail. At the onset the Court made a threshold
vkdetermination’whether the'plaintiff’¢ou1d have’prevailed oﬁ
the Sectidn 1983 c1aim.1 This is nét téquired under Maher.
',Noneﬁheless the Court ~found that "the 'injuhctive"re1ief
pkursuan’t to Section 1983 was an. appr0pri’ate rémedy."l Id at
497. - |

| The‘Court'thenkdétérmined'whether the plaihtiff:ﬁééka

"prevailing party" by applyiﬁg the two-fold test set out in

Nadeau v. Helgemore 581 F.2d 275 (lst Cir. 1978)

’(acknowledgedbby the United States Supreme Court in Hensley
v. Eckerhart 103 S.Ct. 1933, 1935 (1983)). The test is (1)

- whether plaintiffs lawsuit is causally related to securing the

relief obtained and, (2) whether the relief ultimately

_9-




‘received had a basis in law.
~ The Coutt held that the relief souOht under the const1tu~’
t1ona1 and §1983 claims, ’to 1nva11date the New Jersey 1aw,; y

were not only causally related, but identical. Furthermore,h'
the re11ef granted was decided and mandated by the courts, and
- was not a gratultous offer by the defendant ‘»It;;therefore,‘
had a ba31s in law. The pla1nt1ffs could have prevalled under’
Sectlon 1983 were held prevalllng part1es under the Nadeau
test and were awarded attorney s fees under Sectlon 1988

o The New Jersey Supreme Court has also reJected a c1a1m

: for Section 1988 attorney fees in Right to ‘Choose v. Byrne 91

N.J.,287‘(1982).4 In that case plaintiffs claimed that a New
‘5’Jersey 'statute prohibiting medicai funding for abortlons‘

’except to preserve a woman's 11fe, V1olates the New Jesey and’
- the United States Constltutlon. The Chancery D1v181on'found
‘that the statute 2 violated both" ConstitUtions . ~entered
Judgement for the p1a1nt1ffs, and awarded attorney fees under
 Section 1988. 169 N.J. Super 543, 405 A.2d 427.
| However follow1ng the Chancery D1v151on s dec131on, the

tUnlted ‘States Supreme Court in Harris v. McRae 448 U.S. 297

(1980) determlned that the federal Constitution does not
‘1nvest pregnant women W1th the rlght to 1ned1cal funds for
abortions. ; | y h

The New Jersey SupreﬁekCourt held that the statute did
violate the New Jersey Constitution but,eindlight of‘Harris
v. McRae the statute did not vioiate the’ United ’State9~
Constitution. Therefore the plaintiff could notkbe‘considered

a "prevailing party" for the purposes of awarding fees under

- -10-
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Section 1988. The award of attorneY’s fees was reversed.
The plaintiff argued that because they prevailed on a
pendent state claim that is supported by the same facts'asdthe

federal claims,‘they‘are entitled to akfee award. However the

Court stated:

Section 1988 permits an award of counsel fees to a
party who prevails on a state claim only when the
federal claims are adjudicated favorably for. that
- party or not adjudicated at all. Kimbrough wv.
Arkansas Activis Assn 574 F.2d 423, 426 (8th Cir.
1978) (emphasis added). No counsel fees may be
allowed where the federal claims have been decided
adversely to the prevailing party. Luria Bros. and
Co. v. Allen 672 F.2d 347, 357 (3rd Cir. 1982) 91
N.J. 287, 450 A2d 925, 940 ‘ = o

By reading‘these‘cases together the,New:Jersey,Supreme
Court's standard in determining fees under Section 1988 can

be better understood. In Singer, evenkthough the:plaintiffs~

prevailed on the federal Constitutional Claim‘the Court made
" a threshold determination on the Section 1983 claim. The

‘United States Supreme'Court in Maher held that a determination

on Sectlon 1983 was not at all required when a party prevalled

on a federal constltutlonal clalm.,

In Right to Choose attorney s fees were denled because~ s

the federal claim was precluded,by the 1nter1mfdec1s1on,1n~

Harris v. McRae. Note that in Gurule the,plaintiffs Section

1983 claim was also precluded by recent United States Supreme

Court deC1S1on, and fees were awarded because a prlsoner 's

rights handbook was adopted The dlfferentlatlng factor 1n‘

“Right to Choose and Gurule may have been a quest1on of federaly

jurisdiction. However it is evident that federal jurisdiction

was conferred on plaintiffs in Right to Choose before the

-11-
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Harris v. McRae case was decided. (Federal jurisdiction in

pendent federal claims is discussed in Point Two infra.)
The New Jersey Supreme Court has opened the door to
attorney's fees in this state, but it is evident that the

Court is taking a conservative and cautious path. The Urban

League must proceed accordingly in maklng their clalm,for fees e

_under Sectlon 1988.

The Urban League must take gu1dance from Slnger and Right

Lto’Choose.f However the facts in Urban League fall,between_the

'gap of these two caSes _ ‘Right to Choose is distinguishable

because the federal issues in Urban League under Section 1981

1982 3601 et seq. and the Thirteenth and Fourteenth Amendment

»

Were not reJected but were not adJudlcated at all. 1In nght'

to Choose the Court expressly stated ''Section 1988 permlts an

award of counsel fees to a party who preva1ls on a state

claim...when the federal claims...are not adJudlcated at all

"Th1s language seems to give Urban League bright prospects for

attorney’s fees;~

Urban League is not~on all fours with Singer. The plaln-

tiffs in Slnger had .a favorable Judgement on thelr state and

k’federal const1tut1onal clalm Urban League only had a favor-k~

able Judgement 'on 1ts state constltutlonal clalm, and the?‘
federal constltutlonal clalms were left pending.
At this stage of the analy31s it seems that an award for

attorney's fees 1s p0551b1e for the Urban League plalntlffs

Urban League could argue that "Section 1988 permits angawardi

of counsel fees to a party who prevails on a state claim when

a federal claim is not'adjudicated‘at all." Right to Choose

-12-
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v. Byrne 450 A2d 925, 940.

‘The'Urban League plaintiffsrmeet the Nadeau test.: Thepk
leweﬁit Was causaliy related to the relief obtained,\and their,‘
relief obvioﬁsly has a basis in law. Therefore the Urban
League‘ie a~pfeVailing party{ . k |

To further'determine if Urban ‘League' is a "prevailing :

kparty w1th1n the language of Section 1988 the plaintiffs at
»least are entltled to a determlnatlon on thelr Sectlon 1981

;and 1982 claims for the purpose of awardlng fees, Just as the

Court did in Slnger on the plalntlff Section 1983 c1a1m

: At best if the Court determines the‘1981 and 1982 claims

’fto be substantial" fees may be awarded. Kimbrough V.

Arkansas Activities Association 574 F.2d 423 (8thkCit. 1978).

The above prospects are discussed in further detail in Point

~Two infra.

=13~




POINT TWO

Whether a plaintiff may be considered a "prevailing
-party" under Section 1988 when the plaintiff raises
claims enumerated in Section 1988 but prevails on
state constitutional grounds w1thout adJudlcatlon
on the federal claims.

When a pla1nt1ff preva11s on state constltutldnal grounds'
and the case is resolved W1thout ad3ud1cat1on on the federal
claims the dlspos1t1ve issue in determlnlng a fee award is
Awhether the federal claims are valid. The sponsors of Section
1988 directly addressed this  issue in the House Judiéiary

Commlttee s Report

To the extent a plaintiff joins a claim under one
of the statutes enumerated in H. R. 15460 with a
claim that does not allow attorney fees, the
plaintiff, if it prevails on the non-fee claim, is
entitled to a determination on the other claim for
the purpose of awarding counsel fees. Morales v.
‘Haines, 486 F.2d 880 (7th Cir. 1973). In some
instances, however, the claim with fees may involve
a constitutional question which the courts are
reluctant to resolve if the nonconstitutional claim
is dispositive. Hagans v. Lavine, 415 U.S. 528 [9%4
S.Ct. 1372, 39 L.Ed.Z2 77 1974). In such cases,
1f the claim for which fees may be awarded meets the
'substantiality' test, see Hagans v. Lavine, supra;
United Mine Workers v. Gibbs, 383 U.S. 715 [86 S.Ct.
1130, 16 L.Ed.2d 2I8] (1966), attorney's fees may
be allowed even though the court declines to enter
judgement for the plaintiff on that claim, so long
as the plalntlff prevails on the non-fee c1a1m
arising out of a 'common nucleus of operative fact.'
United Mine Workers v. Gibbs, supra, at 725 [86
~§.Ct. at TII38]. H.R. Rep. No. 94-1558, p.4, n.7
(1976). : : ; - L

The United States'Supreme,CbUrt noted this statement by
the House Judiciary ;Committée ‘to be a favorable anélysis."

‘Maher v. Gagne 448 U.S. 122, 133 (1980). The Supreme Court

stated the Legislative History'makes'itkclear that,Congress 

intended fees to be awarded where a pendent constitution@l__”‘“f

o -14-




LS

‘,?/‘

claim is involved even if the statutory claim on which the

plaintiff prevailed is one for which fees cannot be awarded

under the Act. Id at 133.
'“‘The Report suggest two pbssible'test to determine if fees

should be awarded..‘The'first is that if a plaintiff prevails

on a 'non-fee" «claim that plaintiff is entitled to a

determination on the "fee claim" for the purposes Qf~awarding:

counsel fees.

The second test is known as the "substantiality test."

The Repoft,instructs that it should be invoked when:the fee

claim involves a constitutional question which the courts are

reluctant to resolve if the "non-fee" claim is dispositive.

In such cases the pendent fee claims must be substantial

enough to meet federal ’jurisdiction  standards, Hagans V.
Lavine 415 U.S. 528 (1974), and thef?non—fee" claim must arise

~out of a common nucleus of operative facts United Mine Workers

v. Gibb 383 U.S. 715, 725 (1966). The substnatiality test is
“a less burdensome standard, and has ~been: applied more

frequently.  The reasoning is that "it furthers the

Congressional goal 'of encouraging suits to vindicate

constitutional rights without undermining the long standing

judicial policy of avoiding unnecessary decisions of important

kcohstitutional issués."; Maher v. Gaghe 448 U.S. 122; 135.°

The "Substantiality Test' Applied

In Kimbrough v. Arkansas Activities Association,’574fF.2d B

423 (8th Cir. 1978), the court applied the substantiality test

to determine attorney's fees when a plaintiff raised federal

-15-
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constitutioﬁal gfounds But prevailed onij on state 1éw, Iﬁ‘
that case the Arkansas Activities Association (AAA) barred a
k student’from pérticipating‘in‘akhigh school fbotbali’pfogram
becauée~ hé violated the eight "semester rule." - The éoﬁrt,
'resdlved'the case at hearing for temporary injunction without
 reaching the federal éonstitutibnal issues. The court statedf
‘that the eight 9sémester rule" was vague, and did‘nﬁt‘bar tbe 

plaintiff fromVparticipating.' The court therefore enjoinéd’

the‘AAA from denyingfthé plaintiffkeligibility and held‘that

- the court order was final and appealable 'because"itk

effectively disposed of the case.

At hearing for Section 1988 attorney7s fees the court’
,appliéd the’"substantiality teSt."jkThe court‘stated tbat'the
"test" is’jurisdictional in nature. When the Federa1 District
Court invoked,'jurisdiction to dispose of’ the‘yéase ’it«~f

implicitly made a determination that the allegations of the

complaint raised a substantial federal claim. Furthermore,

the exact same facts supported the,"feeiclaim",as did‘tbe4
. "non-fee" claim; ahdktherefofe the non-fee claim arose from .
 the~same'nuc1eus of operative facts? The court then held for
the plaintiff. k |

Determining the "substantiality test" in state court can-

not be done implicitly, as in Kimbrough. State courts,

nonethéleés; have applied the test. In Davis v. Everett 443

So.R.2d 1232'(Ala. 1983) the Alabama Supréme Court awarded

1988 attorney's fees even’th0ugh the plaintiff prevailed on

a wholly state claim without judgement on her federal civil

rights cause of action. The Trial Court grant the'plaintiff
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