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Date: kAugust 5, 1985

r‘Fromzn‘JoannBeyer,

‘V‘Memo to Mount Laurel Flle re Recovery of Attorney's Fees Under

ClVll nghts Attorney s Fees Awards Act of 1976, 42

,y s FeeekAwards Act of 1976 §1988, in
o baT probably is not

“lbut.there mlght beAa p0551b111ty of recovery under

or Title VI of the Civil

. of Title 42. (See copy of

on the assumptlon that the Urban League and the 1nd1v1dual plaln*r

tlffS 1n thls actlon had clalms under 42 U.S.C.A. 1981 and 1982 ‘fﬁﬂ
even though these clalms were known not to have been pursued

However, a careful readlng of Judge Antell's oplnlon

reveals that he would allow the plalntlffs to pursue thelr

clalms under the C1v11 nghts Act of 1968, 42 U.S.C.A. 583601
‘et seq of the Fair Housing Act, since a finding of racial dis-
crimination under this Act does not require a discriminatory

intent but merely a discriminatory effect. Urban League V.

Carteret, 170 N.J. Super 461, 469, %@é’A.Zd,;szz(App.Div. 1979).
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Judge Antell didknot reinstate the piaintiffs' claims, earlier
reJected by Judge Furman of the Chancery Division, under §§1981:mm
and 1982. These sectlons of the Civil nghts Act do require
a dlscrlmlnatory motlve on the part of the defendants.

Wlthout valld clalms under these two sectlons, there Can

;f be no recovery under §1988. Therefore, some research will’have’

' to be eonducte‘ ylhether there is a llkellhood of

recovery under the Falr Hou51ng Act, §§3601 et seq.

[ Sectlon 3612(c) of thls Act allows for recovery of attorney s

s well as actual\damages and punltlve damages of not more

”narrower; nevertheless, in 1ts requlrement

hat the la1nt1ff7be“f1nanc1ally unable to assume the expense

‘of attorney's fees

; ThlS sectlon reads as follows.

The'court may grant as rellef, as 1t deems appro—
~pr1ate,,an _permanent or temporary 1n3unct10n,_

prevalllng plalntltf. Prov1ded, That the said plaintiff
- in the opinion of the court is not financially able
to assume sald attorney s fees.

Prelwmlnary Research on Recovery Under Sectlon 3612(c)

I have conducted a sllght amount of research on thlS |

point but have reached no conclusion.

5 Thehnarrower*requirement’of Section 3612(c) that the
plaintiff be financially unable to assume attorney's fees can
probably be met by the plaintiffs in this action. The annota-
tions to this section list several cases which will be of
interest to read, but they seem to hold that the plaintiff need

not be indigent and alsc that a charitable organization can
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reoeive'attorney's fees. This point needs considerable inspec-

Both Sectlons 1988 and 3612(c) require that in order for

a plaintiff to recover he or she must be a "prevalllng" party.;ﬂ!'k

Slnce the wordlng of the two sectlons are similar, lt is llkely

',that>the requlrements for "prevalllng" will be similar.

i

Onexof,the main. reasons'for pursulng a recovery of fees

under §1988 has been Peter nguorl s flndlng that "A Favorable
Judgement on an Enumerated Sectlon of the ClVll nghts Act is
as‘Not Necessary to an Award Under §1988. Slnce the clalms under

‘air Housing Act were not pursued after they(were relnstated,

scertaln Whether the same 1ack of a

laintiffs eive damages and/or attorney s
fees under §3612(c), the court must flnd racial dlscrlmlnatlon.
A black c1tlzen brought suit agalnst ‘the city of Harvey, IllanIS,

and 1ts c1ty off1c1als alleglng that thelr refusal to permlt

bulldlng of federelly sub51dlzed housing within c1ty limits con-"n;
stltuted racial dlscrlmlnatlon. He had entered into a contract

to purchaseme%house federally financial under §235, but the cityrft
refused to allow the building of any more of these homes within

the city limits. The District Court for the Northern District

of Illinois found financial discrimination and determined that

it was, therefore, unnecessary to decide whether the refusal to

build the §235 homes was in any way motivated by a desire to
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exclude blacks or to control racial balance. Morales v. Haines,

349 F Supp. 684, 686—687 (N D. Ill., 19 ). When the issue of
denlal of attorney s fees was appealed, the Seventh Clrcult

Court remanded for flndlngs on racial discrimination and for a

determlnatlon of actual and punitive damages and attorney's feesi

1n llght;of the 1ower court s flndlngs on remand. ﬁorales V.

ot

e Halnes, 486 F 2d 880, 882 (7th Clr, 1973) As the Fair Housing
Act does not requlre a flndlng ;of intentional dlscrlmlnatlon but
only a dlscrlmlnatory effect, presumably, the Court of Appeals

| ded t' ds t ‘1ne whethek there was a dlscrlmlnatory effect

ether there was a;“de51re" to =

_on racial minorities and not W

1 l badance. ‘”
Although §3612(c) requlres a flndlng of racxal dlscr1m1~

natlon, sult can be brought under thlS sectlon by whites and

behalf of“themselves
re over attorney s
‘fees in a sult agalnst a iandlord for rac1al dlscrlmlnatlon
and the loss offthe beneflts of 1nterrac1al housing. Fort
_White, 530 F. 2d 1113 (2nd cir, 1976). Therefore, there
'should be no questlon of standlng but there may well be a
‘problem with recovery. Trafficante v. Metropolitan Life iﬁs.'col:"

409 U.S. 205, 93 S.Ct. 364, 34 L. Ed.2d 415 (1972).
\ Urban League v. Carteret and all other Mt. Laurel

cases were decided on the basis of financial discrimination.
It may well be that this holding of financial and not racial
discrimination would preclude any recovery under the Fair

Housing Act.
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Conclu51on

There can be no recovery under the Civil Rights Attorney sff’

Fees Awards Act of 1976 since there were no valid claims under

the seVen sections of the Civil Rights Acts covered by that

Act, 42 U.S.C. A. §1988.

Slnce the Mount,Laurel cases have been determined on the N §#Q

'ba81skof«f1nanc1al and not rac1al dlscrlmlnatlon, there probably

,wlll not be a clalm for attorney S fees under the Fair Houszng

Act, 42 U.S. c A. §3612(c)
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§ 1988. Proceedings in vindication of civil rights; attorney’s

fees

The jurisdiction in civil and criminal matters conferred on the dis-
trict courts by the provisions of this Title, and of Title “CIVIL
RIGHTS,” and of Title “CRIMES,” for the protection of all persons
in the United States in their civil rights, and for their vindication,
shall be exercised and enforced in conformity with the laws of the
United States, so far as such laws are suitable to carry the same into
effect; but in all cases where they are not adapted to the object, or
are deficient in the provisions necessary to furnish suitable remedies
and punish offenses against law, the common law, as modified and
changed by the constitution and statutes of the State wherein the court
having jurisdietion of such civil or criminal cause is held, so far as
the same is not inconsistent with the Constitution and laws of the
United States, shall be extended to and govern the said courts in the
trial and disposition of the cause, and, if it is of a criminal nature, in
the infliction of punishment on the party found guilty. In any ac-
tion or proceeding to enforce a provision of sections 1981, 1982, 1983,
1985, and 1986 of this title, title IX of Public Law 92-818, or title VI
of the Civil Rights Act of 1964, the court, in its discretion, may nllow

the prevnnmg party, other than the United Statcs, a reaeonable nttor- o

[ey's fee as part of the costs. . i '

R.S. § 722; Pub.L. 94-569, § 2, Oct. 19 1976 90 Stat. 2641 PubL

96-481, Title II, §205(c) Oct. 21, 1980, 94 Stat 2330

Historical Note

References in Text. This Title, and of chnpter. ‘For complete c!ass!ﬂcntlon of
Title “CIVIL TRIGHTS,” and of Title this Act to the Code, see Short Title note

Effective Date of 1880 Amondmont,
" Amendment by Pub.L, 90481 etfective
Oct. 1, 1081, and applicable to adversary
~ adjudication as defined in section 504

(b (1) (C) of Title §, Government Organi« .

zation and Employees, and to civil ac-
tions and adversary adjudications de-
scribed in section 2412 of Title 28, Judicl-
ary and Judicial Procedure, which are

Oct. 1, 1981, see scction 208 of Pub.L. 06—
481, set out as an Effective Date of 1080
Amendment note under section 504 of Ti-.
tle 5.

Legisiative History. For legislative
history and purpose of Pub.L. 84550, see
1976 U.8.Code Cong, ond Adm.News, p.
5008,

“. Ctvll Rights €123,

-, “CRIMES,”, referred to in text, mean ti- -

tles XII, XXIV, and LXX of the Re-
vised Statutes, which comprise sectionis
530 to 1093, 1977 to 1901, and 5323 to 5350,
respectively., For complete clasaification
of these titles to the Codo. see Tnbles
volume.

Title 1X of Public Law 92—818. referred

to in text, is Title IX of Pub.L. 02-318,
June 23, 1972, 80 Stat. 873, popularly
known as the Iducation Amendments of
1972, which s classified principally to

chapter 88 (section 1681 et seq.) of Title -

20, RKdueation. For complete classifica.
tion of this Act to the Code, see Tables
volume,

The United States Internal Revenue
Code, referred to in text, is classified,
generally to 'I'itle 20 Internal Revenue
Code.

The Civil Rights Act of 1004. referred
to in text, is Pub.L. 88-332, July 2, 1004,
78 Stat, 241, Title VI of the Civil Rights
Act of 1064 is classiticd generally to sub-
chapter V (section 2000d ct seq.) of this

164

" and 'I‘ablea volume. . ... g

- Ameriea, to enforce, or charglng & viola
tlon of, a. provision of the United State
. lnternal -Reveaue Code, or title VI of th

set out under section 2000a of this title .

Coditication. R.S. § 722 s from Acts
Apr. 9, 1800, c. 81, § 3, 14 Stat, 27 Ma
81, 1870, ¢, 114, §18, 10 Stat. 144, -,

Bectton was tormerly clnsslﬂed to aoc
tion 720 of Title 28 prior to the general
revision and enactment of Title 28, Judt
clary and . Judiclal Procedurs,: by, Act’
Junae 25, 1948. ¢, 046, § 1, 062 Stat. 869,

1980 Amondmont. ‘Pub.L. 90—481 subati«
toted “Pub.L. 02-818, or title VI of the
Civit Rights Act of 1904" for “Pub.l. 82~
318, or in any civil action or procceding,"
by orf on behalf ot the United States of

Civit nghta Act of 10047 .

- 1976 Amondmont. Pub.L. 94-559 autho-"
tized the court, in its discretiom, to allow
8 reasonable atforney’s fee as pnrt ot tho :
prevalling pnrty 8 coats L

pending on, or commenced on or after

"~ Cross References :

¥

; Equnl employment opportunities, enforcement proceedings; attorney fees, sce section

2000e-8 of this title. -
Federal government equal employment oppertuntles, enforcement proceedlngs. ate
torney fees, sea section 2000e-16 of this title,
!nsut\txtiionaxilzed persons, entorcement proceedinza, attorney fees, sce uection 1997a ot
: his title, . :

Federal Rules of Clvil Procedure

Bttect of rule 69 on this sectlon, see note by Advisory Committee under rule 69, Title
. 28, Judiciary and J‘udlclal Procedure.
Exocution. aeo ru)o 00. : :

Federal Rulcs of Criminal Procedure

Scopo and nppllcntlon. sco rulos 1 and 84, Tllle 18, Crimea and Criminal Procodure.
R D ey

- Library References

C.J.8. Civil Rights § 87.
- Federal Courts =411, C.J.8. Federal Courts §§ 109(1) et seq.,
. S ) 180, 187, 180(1) et seq.

‘ West’s Federal Forms

Com;inlnt sce § 18515,
Bxecutions and supplementary procoedlngs, sce § 5501 et seq.
Tun on of costs, seo §§ 4012 to 4032,

-Notes of Declsions

S 4L ORNERALLY 1-70
and OIVIL RIGHTS SUBJECT X0 rno'rnc-rxort. VINDICATION AND REIN-

UIDELINES AND DETERMINATIONS ~ 281-360
RACTICE AND PROCEDURE 361-516

Genonliy 110

Abandonment, foe issues 4‘!8

Abatemont or survival of actlon
aonmlly 80

k Wronx('ul death -ouons 84 B

Abaence af success - 164

Accountants, internal revenue 36
Accrunl, limitations 431

. ~ Adjustments, lodestar amount 209
e Admlinistrative proceedings 3868
- Admissibility of evidence 458

Abstentlom; or declination, - : Jnrhdlcﬁon Affldavits, substantintion 463

40T R NP Affirmance §10
Abuss of diucretlon i " Affirmntive dofenses 429
Genorally 512 ;
Artoun? of award 518 Agoncy, sources or budgels for payments
Den!al of awards warranted 515 800
Grant of awards warranted: 814 Allens, oligibility for focos 3892

- T.42US.C.A. §§ 1885-2000d 67 155
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