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Aw rd'of Costs is Integra] to the
“Success of the Mount Laurel Doctrine
As an Incentive to Institutional Litigation

Beyond those nstatutory costs to wh1ch it is w1thout

'doubt entltled the Urban league p'la1nt1ffs seek re1mbur--“

sement for out- of-pocket ht1gat1on expenses, mc]udmg w1t- ,

ness and deposxtlonk,costs, and also for ‘apprOpmate

attorneys fees. These costs are allowable, we submit, as

"customary" expenses w1th1n the special context of Mount

| Laurel ht1gat1on.

ABefore turmng to the apphcab]e case]aw on customary‘

costs, the reasons for recogmzmg a special Mount LaureT

context shou]d be carequy exp]ored Th1s is a new and
“vstﬂ1 evolvmg area of 1aw, and it is 1mportant to see how a

generous cost-smftmg rule will effectuate the Supreme

“ Cour ,s;concern that the pubhc 1nterest be ‘furthered: by‘

furmshmg appropma ncentwes to Mount Laurel ht'&ga- -

Costs in a builder's remedy case. The principa] incen-

tive to on-going litigation created by Mount Laurel II fis,
iﬁ?ofvcourse;' the buﬂder's remedy, and by the experience of

thevUrban League case a]one this dev1ce has vindicated the

court S, lntentmns spectacu]arly well. ,In_ addition to the -

four buﬂder-—p]amhffs who participateed fuﬂy in the

- Cranbury portion of the trial, additional builder-plaintiffs

have been partially consolidated for remedial purposes (with |




‘the status of their builder's-remedy claims left for later
resolution), in the portions of the case involving Monroe,.

Piscataway , North Brunswick and 01d Bridge Townships.

The engxne whxch drxves the bu11der s remedy 1ncent1ve

is,, as. 1t was 1ntended to be, the prospect of mcr‘eased,‘,;v

proflta' lxty' whwch can be achieved by joining higheb'

dens1t1es and efflcxent construction techniques with a set

as1de_of below-market units for poorer fam111es. Measured

‘aga1nSt%thls prof1t 1ncent1ve the ability to recaver costs{ '

of‘theetype sought here by the Urban League may not be
terribiyhimpertant to the builder-plaintiff‘s ledger sheet.
The Supreme Court has noted, however, the serious burden of

expense on Mount Laurel 11t1gat1on [**c1te**] and passing

fon the bu11der s 11t1gat10n expenses to the mun1c1pa11ty, if
cond1t1oned -.on an equ1va1ent reduction in the price of the

low and moderate 1ncome Mount Laurel un1ts could ea511y be

Just1f1ed as ‘a modest form of mun1c1pa} contribution, one of

the cost—reduc1ng techn1ques encouraged by the Supreme

Court. _[**cite**]

In addition, in those instances where a municipality's

”ﬁobligation under Mount Laurel II is clear, as it was in the

case of the mun1c1pa11t1es before the court in the Urban
League case the award of discretionary kcosts, 1ncIud1ng

attorneys ‘fees fsf an appropriate recognition of the
unnecessary ‘expense to which the p]a1nt1ffs were put

Needless to say, the discretionary nature of any costs award



allows the court ample room to adjust these rationales where

equity demands.

a convent1ona] bu1]der-pla1nt1ff is entitled to a
‘generoushmeasure of costs as just suggested, it would be
,_lnequ ab]e to deny these to an “institutiona] " or public

1nterest “p1a1nt1ff such as the Urban League, unless the

‘Supreme Court s strong encouragement of the builder plain-

txff,15jtaken to include a negative inference that suits by

- public interest plaintiffs should be discouraged. This is

‘hardlyva plausible reading of Mount Laurel I1. The Supreme

Courﬁ gave 1nst1tut1ona1 plaintiffs a very liberal right to

stan“}pg~41n Mount Laurel cases, [**cite**] presumably in

order to assure that the public interest would be indepen-

" dently repersented ,in at least some of the Mount Laurel

casgs,’lbut this would be a hollow right without some

reaiistic method of financing the litigation in the absence

of a profit return,

‘fThus, a return of'out-of-pocket costs to public interest
p1aintiffskwill encourage the useful participation of such

institutions in Mount Laurel cases in the same was that the

" builder's remedy encourages the useful participation of
buiiders. The full réturn of costs would have other advan-
tages as well, just as a return to builder p]aintiffs has

the‘added advantage df a possible pass-through to consumers

xn the fonn of a 1ower housing price. While the institu-




thrdugh, it is in a singularly appropriate position to moni-

tor Mount Laurel settlements and orders as they are entered.

The s1x settlements thus far entered 1nto between the Urban -
League and mun1c1pa] defendants each prov1des for extens1ve

report1ng to the Urban League as the settlement is 1mp]e?

mented“ and affordab]e housxng actua]]y produced Th1si;“ o

report1ng will bo fru1t}ess without an ab1l1ty to monitor
progress or lack thereof, and monitoring will in turn
'réaairé some new funding support Awards to public‘interesc
'p1a1nt1ffs will also d1scourage unnecessary defensive tac-
tmcs as we11 as w111 such awards to a bu1]der. Thus, the
kCourt can p]aus1b1y view bu11der and institutional p]axn-
t1ffs as similarly s1tuated for purposes of an award of

costs.

X Costs in an inscitutional plaintiff's case. The Urban
League's claims for discrecionary costs does not depend upon
par1ty with bu1]der p1a1nt1ffs ‘however, and it eXists fnde;
pendently of whether builders are granted or denied them.
The claim rests fundamenta]]y‘on the premise that steps must
be taken by the Court -- and by rule change in the Supreme
# Court if necessary - to preserve a viable, independent role

for non-builder plaintiffs in Mount Laurel litigation. A

realistic rule on costs, a rule which recognizes the pere-
nnial funding problems of public interest organizations, is

one way to do so.

R o '
" The very sucess of the builder's remedy has threatened
A

the atrophy of the public interest suit. As this Court has



noted § v1rtually al] of its new filings 1in exclusionary
zonlng act10ns are by bu1]ders conpared to a dominance of

1nst1tut10na1 5u1ts pr1or to 1980. ‘Indeed, the Department

of .-the :Pub]1c Advocate recent]y announced the likelihood

 that it would not be brlng1ng any new Mount Laurel actions.

\‘Thg

‘should be concerned about this atrophy of the

institutional law suit for a number of reasons.

Most importantly, 1institutional litigation is not

inéxtr1cably tied as. the builder's case 1is, to the man-

datory seta51de techn1que wh1ch using the 20% rule of

requ1res productlon of four conventional housing

un1ts for each Mount Laurel unit achieved. As one of the

fa1r share expert in th1s ]1t1gat1on George Raymond, has

W zpointed out, use of the 4:1 ratio to ach1eve the entire 1990

reg1ona1 fair share of approx1mate1y 35,000 low and moderate

1ncome un1ts wou]d require constructlon and sale of 140,000

*

market rate units dur1ng that same perlod in the 11 -county

North ;Jefsey region, | an un11kely figure given reasonable
progect1ons of the économy and of industry capabilities.
[**Cite Raymond report and check data for accuracy**] Mr.
»Raymcnd s critique was not persuasive as a specific defense
- to the Urban League's claims in this case, because the ini-
t1a]5ﬂmarket throughout the region, and the longer-term
mafke£ fn'high1y cohpetive areas (such as Cranbury, for whom
he testified) can undoubtedly absorb all of the housing con-

tempiéted by the ]itigation presently before the court. As




a general proposition however, the inexorable statistics of

overbuilding~wil] seriously undermine the viability of Mount

Laurel II if this process is not counterbalanced in ‘some

way.";:'V\

For thls reason, the Urban League has pursued solutions

that do not requ1re the 4:1 set aside wherever possvb1e,:
most notab]y in the Plainsboro settlement where only 40
unxts out of a 575-unit p]an involve new construction on a.
set as1de bas1s Need]ess to say, a settlement of th1s type
wou]d have been utter]y 1mposs1b1e in a builder's su1t, and 1>
a court Judgment embodying this result would be who]lye

1ncompat1b1e with the ob11gat1on to prov1de a buxlder s

~ remedy,’ since the 1og1c of the bu1]der 3 remedy depends

o heav11y on the profit contr1but1on of the market- pr1ced

un1ts.

i There are a_number’of techniques that can achieve‘afforf-
dab]ekhQusing‘witHout'inCurrinQAthe over-prodnctioh'rfek$ of
the 20% set aéide, bet 511 are MOre likely to be persued by
an iﬁstifutiona] plaintiff than a profitmotivated/bdilder.
Two basic strategies underiie these techniques ‘——r‘first,
whenever <possib1e, the ’exfsting housingt sfock should be

adapfed' to Mdunt‘ Laurel purposes, and ‘second, where new

~construction is necessary, it should take advantage of what

ever subsidy programs still exist. = Implementation of these
strateg1es can involve imposition of rent and occupancy

ccntrols, condom1n1um conversion and refinancing, rehabili-




tation of exiSting substandard units, creative packagihg of
tax-sheltered financing, and vigorous pursuit of such

remqjhjhg,subsidy funds as are available through the senior

and farm home loan programs. None of these tech~-

nlques 1sifoo1proof élikhequibe hard work and cooperation

‘beij 'p1a1nt1ffs ‘and defendant municipalities and the

1nst1tutiona1 p]a1nt1ff's ro]e is somet1mes that of a brokere‘

br1ng1ng municipalities into contact with viable sources of

pub11c orﬂprlvate funds. The 1ntr1cac1es of this process '

nee_ ot be exp]ored here - the po1nt is that this vital

eTement of the 1ong range Mount Laurel remedy is ]1ke1y to

be sl1ghted 1f the 11t1gat1on is left who]1y 1n the hands of
developer pla1nt1ffs ‘ who will  understandably (and

]eg1t1mate1y) pursue those strateg1es most favorable to -

o °~ethe1r lnterests.

Re11ance on bu11der remedy su1ts poses further problems.
~ The Mount Laure] need is reg1on-w1de yet the builder suits

w11151nev1tab1y ciuster in those re}at1ve1y few commun1t1es

that the market finds ”best" at any given time. In the
Urban League case, for 1instance, Cranbury was the defehdant ~
§aga1nst four consoT1dated builder suits, and Monroe was the
defendant aga1nst one.  No builders intervened against
P]a1h§boro, South Plainfield, South Brunswick or EaSt
BruSQ%Eh 'af_Vany poiht” in the litigation, and one brought
suithegainst Piscataway only after trial had‘commenced. To

date; ieile~four of the townships ‘syed only by the Urban




League have settled, committing themselves to a cumulative
fair share'obligation in excess of 5000 housing low and
moderate 1ncome unwts. As a part of this process, the four
towns have had to take the initiative in seekxng out deye-

10pment poss1b111t1es rather than waiting for a developer |

to kstr1ke. (Not 1n51gn1f1cant1y they have also retained‘
greaterf 1oca1 control of their land use policies by not

having to defer to the preemptive rights that the builder

p]aintifffgains by the builder's remedy.) Left to builder-
initiated litigation, it s questionable whether any of
~ these towns would have been sued, with an immediate 5000

unit loss. -

Thts 1s‘not to suggest that settlement is impossible in
cases where bu1]ders are present. Bu1]der-pla1nt1ffs were
involved ln the separate]y schedu1ed phase of the Urban
League case 1nvolv1ng North Brunsw1ck and 01d Brldge and
pre11m1nary settlemenus have been reached w1th both mun1c1-
pa11t1es. g As to 01d Bridge, however, -the Urban League
settled independently of the builder-plaintiff, And as to

gNorth Brunswick the settlement involved identification of
: buiiders other than the builder-plaintiff who were presently
willing to proposé set aside projects. Whether by settie-
ment or Judgment of the court, the result is d1fferent when
builders are litigants, and this m may somet1mes cause

;problems,that’ankinStitutional plaintiffs can ameliorate.




- Piscataway offers another variation on this theme.
There, the thrust of recent development has been mostly in

ofﬁce andj_ research parks with proposals for additional

bux d1ng m' that category pendmg. The function of the
Urban League in this settmg has been to fight hard for

"‘iresmenmaT ~development on the remaining

approprlate 1and in the process setting itself against

estabhshed land development interests as well as the

‘ "’t'ltself , Agam it s immaterial - who ultimately
prevaﬂswon each substantwe issue; in Piscataway, as in
’_each efmthe other townsmps named, the Urban League ha’s‘

,played a ro1e as an 1nst1tut10na1 ht1gant that could not :
have been pTayed by a buﬂder p]amtn‘f thus cantmbutmg
to ‘a_hroagi'and hopefuﬂy effectwe resolution of the cases

before the Court.

A th1rd aspect of the 1nst1tut1ona1 p]amuff s role in

Mount Laure1 ht1gat1on focuses on the remechal phase of a

standard buﬂder s remedy smt In some situations, such as
Cranbur_y s, the builder's claims exceed any plausible fair
share that could be ordered, and the resolution of their
self—yihterested culaimskwﬂl effectively resolve the remedial
issue's': m the case and allow the Court to grant repose. A
much,khrhore Tikely s‘it‘uation, however, will be the one in
whicht;eh‘]ytone’ or a few builder plaintiffe are before the
court and claim on]y a part of the municipality's fair

share 1eav1ng the rest to be satisfied by other means.




The Supreme Court in Mount Laurel I1 did not have to

consider this situation, but it is obvious that a builder
p}aintfff will not be the.most effective advocate of. the
phbiiti interest in: this setting. As to rehabilitation,
fhéé}efitting" oh iaubsidyk stratégies, for instance, the
bui%ﬁeh will probab1y be indifferent, and as to additional
rezening, the builder may have competitive reasons to prefer
a sb]ution that ié tess than optimal from the public
intereét point of view. The trla] Judge of course, and the
‘master if one is appoxnted will have an 1ndependent respon-

‘s1b111ty to consider the public interest but Mount Laurel

ylitigation;still‘depends upon a vigorous adversary process
-to aid the decision-makers, assistance which is weakened or

lost once the builder plaintiff achieves its narrower objec-

“tive.

~In the present litigation, the contlnued participation
of the Urban League moots this problem, but such suits will
be a rar1ty in the future unless 1nsL1tutwona1 l1txgat10n is
encouraged to a degree at least somewhat commensurate with
that'of»the bui]der p1ain£iff. Indeed, the Urban League
plaintiffs have previously suggested that the Court consider
appointing an institutional p]aintiff as a representative of
the pub]fc interest at,the‘remedial stage where on builder
plaihtiffskare involved [**cite priorities brief**]; if this
squestion were accepted litigation. expenses for the

designated "guardian ad litem" would surely be reimbursable.
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Thus; inkthree significant respects, the institutional
or "public interest" plaintiff can contribute to the deve-
10p@! t of the Mount Laurel doctrine -- by pursuing existing
hod;fn§7 and subsidy alternatives to overbuilding, by

focussing on less competitive (or profitable) communites,

‘ and;;bj"ﬁfd1lowing up on remedies.  Beyond these prac-
tica{iEies; however, the institutional plaintiff brings a

different perspective that it is useful to keep before the

f_i } couft5;>A builder-plaintiff is properly concerned with “the

dééif_-; whether a given combination of economic factors can
produce both lower-income housing and private profit. An
1nstfthtional plaintiff, while necessarily concerned also
about "“the dea],“‘in'the sense of having a solution that
willlqctua1ly work and produce housing, is much more likely
to be e@uale concerned about non-economic aspects of the

case,

In ’the néture of ‘things, for inst;ncé,' the builder-
p]aintfff will normally prefer a profit-maximizing mix of
housing units weighted towards moderate, rather than low
incomé households, since these units can be sold or rented
;rat;a price closer to harket price; an institutional plain-
tiff ﬁﬁ}l‘ordinarf]y be skeptical of such weightings, asking
that they be closely scrutinized and justified. In the pre-
sentt’T%tigation, the Urban League has occasionally found
itse]f:aﬁ odds with some builder-plaintiff positions on such

matters as the limits of sound planning considerations. The
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substantive correctness is not in issue here; what matters
is that a doctrine fraught with as broad social and politi-

cal implications as the Mount Laurel doctrine can benefit in

it's development from the fullest diversity of perspectives
possible, since this litigation has unfortunately become a

surrogate for the ordinary political process.

Thus, the Urban League submits that over the long haul
the institutional plaintiff should be givén a tangible form

of encouragement to participate in future cases, one that

‘para1191s the profit incentive given by Mount Laurel II to
builders. Given ﬁhe realities of institutional public
interest litigation, which normally operates (as the Urban

League team has in this case) on the:margiﬁ of solvency,
"discretidhary award of litigatidn'support costs, including
expert’witness expenses, discovery costs, and appropriate

attorneys fees, is the equitable solution..

in ’this case, ’for instance;‘ fouf atforﬁéys and their
retained expert have had respbnsibi]ity for litigation
encompaésing nine municipa]ities, the development of a novel
fair share methodology, and several substantive briefs on

légal issues left unresolved by Mount Laurel II. Because of

the exigencies of ,funding,‘ one attorney was forc?d to
withdraw frbm theylitigation,during trial, others have in
effect volunteered large numbers of hours without compen-
sation, and the grant for direct litigation expenses was

exhaQSted in the month trial began, leaving current expenses

-12 -



unpaid. Under these circumstances, it is not difficult to
see how institutional litigation can atrophy, and how a
modest boost in terms of recoverab]e costs can change that

swtuat1on.

’ The Urban League plaintiffs thus submit that there is a
B strong‘case'on genebal principles to be méde for awarding

costs to institutional p1aintiffs beyond those relatively

“,,vnarrow categor1es exp11c1ty provwded for by law. Specifi-

‘ca11y, it is our content1on that these expenses should be
.regarded as cus»omary within the meaning of the law as

‘appliéd to the unique context of the Mount Laurel cases.

With our statement of theSe general principles in hand, we
now turn to an evaluat1on of the spe'1f1c caselaw guidance

~on these matter.
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