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~Honorable Eugene D. Serpentelli
Superior Court of New Jersey
CN 2191
Toms R1ver, New Jersey 08753

Re: Sha1nee Corporatlon VS. Townshlp of Warren, et al.
Docket No. L-034351- 84 '

: Deaf'JUdge Serpentel1i'

As 1 ment1oned to you on the te]ephone the other ‘day, ‘I believe that the
Shainee Motion for Consolidation is of monumental importance to Warren Township,
other municipalities, and the Court. For that reason, I ask the Court to schedule

',th1s Motion for oral argument at your Court Hous .

Attached is my Tletter brief in oppos1t]on to Plaintiff's Motibn for
- Consolidation. , S T - '

Thank you for your considerations.

qoud'§7/c0LEY, 3R.
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Superior Court of New Jersey
Ocean County Court House

CN 2191 :
Toms River, NJ 08753

Re: Sha1nee Corporat1on VS, Townsh1p of Narren, et al.
Docket No. L- 034351 84 o

Dear Judge Serpente]]1

-On behalf of the Defendant in the within act1on, the Townsh1p of Warren,
(hereinafter referred to as the "Township") please accept this letter memorandum
in opposition to the application of Shainee Corporation for consolidation of the
within case with the following currently consolidated cases of AMG Realty v.
Township of Warren, Docket No. L-23277-80 P.W., and Timber Properties Corp. v.
Township of Warren, Docket No. L-67820-80 P.W. (hereinafter these two cases shall
be collectively referred to as the "consolidated case"). e ;

FACTS

Upon information and advice from Brener, Wallack & Hill, Attorneys for
Plaintiff, Shainee Corporation (hereinafter referred to as "Shainee") a Mt. Laurel
Il action against inter alia, the Township of Warren and the Townsh1p Committee
of the Township of Warren was filed by Sha1nee on May 25, 1984 in the Super1or
Court of New Jersey. e

The consolldated~case is presently pending;before the Superior Court and,
in fact, trial with respect to the issues of the applicability of Mt. Laurel, the
constitutionality of the current Zoning Ordinance of the Township of Warren and
the Township's fair share of Mt. Laurel housing has been completed and a ruling
on the same is imminent. Notwithstanding the completion of the same, Shainee now
seeks an Order of Consolidation from the Court, which will in effect allow Shainee
“to participate in the compliance phase of th1s action and, more part1cu1ar1y,i
allow Shainee to seek a "bu1lder s remedy“ ‘against the Townsh1p.
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ARGUMENT

I. CONSOLIDATION OF ACTIONS IS APPROPRIATE ONLY IN THOSE INSTANCES
IN WHICH SUCH CONSOLIDATION WILL PROMOTE JUDICIAL EFFICIENCY AND ECONOMY
IN CONNECTION WITH THE RESOLUTION OF DISPUTES.

Rule 4:3841(&)'0f the New Jersey Rules of Court provides in pertinent part:

"When actions involve a common‘questibn,of fact or law arising out of
the same transaction or series of transactions are pending in the
Superior Court, the Court on a party's or 1ts own motion may order the
actions conso]1dated oo :

The obvious ratlonale under1y1ng the aforesaid Ru1e is the goal ach1ev1ng Jud1c1a1 :
efficiency and economy by permitting related actions to be disposed of together,
thus avoiding duplicity of litigation. Judson v. People's Bank & Trust Company
of Westfield, 17 N.J. Super. 143, 145 (Ch. Div. 1951).  Accordingly, all other
factors being equal, in instances in which a duplicity of parties, evidence,
testimony and legal issues exist the Trial Court may in its discretion find
consolidation of the action warranted. See, e.g. Judson, supra., 17 N.J. Super

at 145. Nevertheless, it should be borne in mind that other considerations are to

be taken into account before allowance of conso]1dat1on, the most 1mportant of
which is the attalnment of Just1ce. :

“The object of conso]1dat1ng two or more act1ons is, among other th1ngs,
the attainment of justice with the Teast expense and vexation to the
part1es litigant."

Judson, supra., 17 N.J. Super; at 145-146 citing Mutual Securities Cbrp. ve G.T.

Harris Corp., 100 N.J. Eq. 365 (Ch. 1926). Shainee's application for consolidation
clearly comes at a most inopportune and unfair hour from the point of view of all
‘part1es to the consolidated case. To date, lengthy proceedings addressing the
issues of the constitutionality of the current Warren Township Zoning Ordinance,

applicability of Mt. Laurel, the Township's fair share of low and moderate income ‘,
hous1ng have been completed and aruling on the same is imminent. More importantly,

~given the limited nature of the relief sought by Shainee, the proceedings to date
“have also involved the presentation of evidence and examination of the question
of builder's remedies in general and the Township of Warren's environmental and
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planning defenses with respect to the same, pursuant to Mt. Laure] IT (See So.
Burlington County NAACP v. Mt. Laurel Township, 92 N.J. 158 279-280
(1983) (hereinafter referred to as "Mt. Laurel II") with respect to the same. The
addition of a new party at this stage of the litigation would only serve to require
the reopening and expansion of a path already travelled by the parties to the

consolidated case. R. 4:38-1's quest for judicial economy certainly would not ,ff

appear to be served by the proposed joinder at this juncture. While consolidation
is a most appropriate organizational mechanism in those instances where the issues
in evidence in common have yet to be presented in the individual actions, thus -
providing a single forum for disposition of common questions, its utility stems
from its use as a prospective organizational mechanism. There is no justification
or rationale for consolidation after the fact, particularly in the within action

when such consolidation would by necessity dwsrupt the progress of the consolidated

case. This matter can fairly continue in its regular course to final resolution

- without the inclusion of Shainee without either prejudicing Shainee nor frustrating

the mandates of Mt. Laurel II. In event that the Township of Warren is ultimately
required to revise its Zonwng Ordinance in order to meet the requisites of Mt.
Laurel, Shainee along with any other builder-developer not a party to the
conso]idated case, will have its opportunity to propose and offer its property
for development and construction of low to moderate income housing. The denial

of Shainee's participation in the consolidated case would not serve to permanently

foreclose that party from pursu1ng development of its property.

The Court should further bear in mind that the conso]1dated case is not

without a history regarding joinder of additional parties. Prior to commencement
of trial two (2) parties: Esposito Enterprises, Inc. and Henry Evans sought to
intervene in the consolidated case. On December 8, 1983, this Court entered an
Order denying the motions of those parties. The intervention,of those parties
~would only have served to further complicate and unnecessarily burden an already.
~complicated matter. Similarly, consolidation of Shainee's action with the
consolidated case would only serve to further complicate the disposition of the

consolidated case. The public ‘interest in making municipality‘s face their Mt.

Laurel obligation has been duly served by the plaintiffs in the consolidated case.
The addition of Shainee adds noth1ng to achievement of that goal and thus is
unnecessary.

I1. SHAINEE IS NOT ENTITLED T0 THE RELIEF SOUGHT

Trial w1th respect to the _consolidated case has progressed through the‘

- completion of the first phase of the three litigation stages of a Mt. Laurel

action. Shainee now seeks to assume the "risk" of the Court's decision with
respect to those issues Titigated to date in return for participation in the
~compliance stage and, more particularly for inclusion of its property in-a-
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builder's remedy. It is patently olear, as will be set forth below, that in event
of a adverse decision with respect to the municipality, Shainee would not qualify
as a litigant duly entitled to the limited relief it is now seeking.

Although the builder's remedy has been hailed as an essential mechanism for
the insurance of comp]lance with Mt. Laurel, see Mt. Laurel II, supra., 92 N.J.
at 279, Mt. Laurel II in no way suggests that such relief is a b]anket remedy to
be awarded to every builder-developer who commences a Mt. Laurel action against
a municipality. See J. Albert Mastro, Brief in Support of Motion for Summary
Judgment, at pp. 4-6, annexed hereto as Exhibit A (hereinafter referred to as
Mastyg) Mt. Laurel II's mandate with respect to the award of builder's remedies
provides: ' , : :

"Builder's remedies will be afforded to plaintiffs in Mt. Laurel
litigation where pprogrlate, on a case. by case basis. Where the
plaintiff has acted in good faith, attempted to obtain relief without
11t1gat1on and thereafter has¥indicated the constitutional obligation
in Mt. Laurel type litigation, ordinarily a builder's remedy will be
granted, provided that the proposed project includes an appropriate
portion of low and moderatefincome'housing,'andkprovided further that
it is located and designed in accordance with sound zoning and planning

concepts, including its environmental impact." (emphasis added) supra.,
92 N.J. at 218.

Accordingly, a 1itigant is required to meet a two-fold criteria in order to qualify
for a builder's remedy: ,

(i) Litigant must demonstrate a history of good faith interaction with
a municipality to obta1n the relief sought before resorting to
litigation; and

(ii) The 11t1gant must have v1nd1cated the municipal const1tut1ona1
obligation in a Mt. Laurel type action.

~ The circumstances surrounding the within matter are palpably void of even the
slightest suggestion that Shainee can meet the Court mandated preconditions for
a builder's remedy. Attempts by Shainee to resolve its grievance with the Township
through municipal administrative channels prior to institution of the suit are
not1cab]y lacking. Furthermore, any claim on Shainee's part of vindication of
the Mt. Laurel obligation through its participation in the consolidated case would
merely be pro forma, for that party has been content to leave the fight to other
‘litigants. Shainee's letter memorandum in support of its application for
consolidation bespeaks of its passivity with respect to the constitutional issue

1nv01ved for th1s party is content to bind itself to the outcome of the first ’*
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phase of Titigation without the slightest express1on of concern regardlng those
issues 11tlgated to date. ' e :

The 1mportance of the above-cited criteria for builder's remedies constitutes
arecognition that a balance must be struck between the important goals of insuring
compliance with Mt. Laurel while preserving the municipality's right to local
self-government in the area of zoning. As a mechanism for promoting compliance
with Mt. Laurel, the builder's remedy acts as an incentive or reward to the
builder-litigant who, after a good faith exhaustion of administrative processes
assumes the expense and responsibility of challenging the municipality in Court.
However, the imposition of these criteria serves as a limitation to preserve the
mun1c1pa11ty s equally important right of “home rule". See Mastro, supra., p 7-
10, annexed hereto as Exhibit A. Accordingly, the criteria preserve a degree of -
mun1c1pa1 control with respect to the complex questions of planning and allocation
of Mt. Laurel housing as against the rest of the world. To allow Shainee to latch
onto the consolidated case at this Juncture in time, in the face of Shainee's
unexplained and noticeable inaction to date, is clearly an unwarranted 1nfr1ngement
on the mun1c1pa11ty s consitutionally protected r1ght of "home ru]e". f

It should be borne in mind that there are two competing pub]1c 1nterests"
here -- the right to affordable housing and the municipality's right to prudently
and soundly regulate the use private property. Shainee premises its application

on the ground that its'propertyfwil] add to the amount of land available for

development of low to moderate income housing in Warren and thus aid in meeting
the legal requirements for such housing as per Mt. Laurel. In fact, further
consolidation in this matter will not serve to further this public 1nterest in
any material way, for the litigation is well under way and a ruling with respect

to the first phase of the same expected imminently. Upon disposition of that
first phase, Shainee will have its opportun1ty for input with respect to whatever

revisions to the municipality's zoning ordinance are required during the "master

stage" of this litigation. To the extent that the public interest is served by

Mt. Laurel type action, that interest has a]ready been effectively furthered by
other parties. Consolidation and grant of a builder's remedy to Shainee in fact

would prove detrimental to the second area of public interest involved in this
action by infringing on the municipality's right to regulate and plan the use of

private property by unnecessarily tying the hands of the municipality with respecth,k 

to passible p]annlng a]ternat1ves for meetxng jts Mt. Laure] obligations.

While apprec1at1ng the 1mportance of the builder's remedy as a mechanism for
compliance, the Court in the Mt. Laurel Il a]so recognized the potent1a1 dangerS['
of the same and caut1oned that:
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S
“Trial courts should guard the public interest carefully to insure that
plaintiff developers do not abuse the Mt Laurel doctr1ne.“

supra., 92 N.J. at 28l. To allow consolldat1on in this instance in order to
afford Shainee the opportunity to participate in the compliance phase and seek
its "builder's remedy" would do 1ittle more than ram an undeserving litigant down
the municipality's throat. Shainee's motivation in commencing this action and
now seeking consolidation of the same with the consolidated case is obvious. This
party is seeking to use R. 4:38-1 as a device for obtaining an advantage, at the
cost of the plaintiffs in the consolidated case and to the detriment of all_
builders-developers who are not parties thereto, to which it is not entitled; and .
is further seeking to frustrate the policy underlying the Court- mandated
modification of res judicata in Mt. Laurel cases. See Mt. Laurel II, 92 N.J.
Super. at 291 and Mastro, supra., at 5-6. '

CONCLUSION -

Inasmuch as Shainee would not, in fact, be entitled to the relief that it
seeks, it is clear that there is no common question of law or fact in this instance.
In light of the same, to allow consolidation and potentially reopen litigation
of issues already addressed would prove to be a needless usurpation of the time -
and resources of the Court and the parties to the consolidated case. Accordingly,
it is respectfully submitted that Plaintiff, Shainee Corporation's application
for consolidation of the above- referred case with the conso]1dated case be denied.

Respectf 11y€?ubm1

el
L
, A JOHN/ . COLEY, JR,
JEC:eg ; 3 /-
encs. ' : : e o ,/

cc: Joseph E. Murray, Esq.
Leib, Kraus & Grispin, Esqs.
John T. Lynch, Esq.
Raymond E. Trombadore, Esq.
J. Albert Mastro, Esq.
Eugene W. Jacobs, Esq. ,
Brener, Wallack & Hill, Esgs.
Warren Township Committee
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O . EXHIBIT A

' SUPERIOR COURT OF NEW JERSEY
LAW DIVISION Lo
SOMERSET COUNTY

DOCKET NO. L-23277-80PW,
| L-67820-80PW

Plaintiffs,  AMG REALTY COMPANY, et als.,  :

; , : Vs i
Intervenors, = JOAN H. FACEY, et als, :
S - vs ¢
Defendants, THE TOWNSHIP OF WARREN, ‘ ;
o , ' , CIVIL ACTION
Consolidated with: ' ,
, , ,~ " , (MT. LAUREL 1I)
Plaintiff, TIMBER ‘PROPERTIES, etc., '
vs 2

Defendants,  TOWNSHIP OF WARREN, et als.

BRIEF ‘IN SUPPORT*OF MOTION FOR SUMMARY JUDGMENT
~'BY DEFENDANT, WARREN TOWNSHIP SEWERAGE AUTHORITY

J. ALBERT MASTRO
Attorney for Defendant,
Township of Warren
Sewerage Authority
7 Morristown Road ,
Bernardsville,; N.J. 07924

Dated: 5/November'17, 1983
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 STATEMENT OF FACTS

 On or about December 31, 1980, AMG Realty Company ("AMG") filed
a prerogativé wric actiOnUagainSC the'Township:of Warren corporate entity
in the SuperiorkCourt of New JerSey,'Law Division, Somerset County,‘Docket 

No. L-23277-80, alleglng exclus1onary zon1ng (Mt. Laurel 1 attack) On or

about May 19, 1981, an order was entered granting Skytop Land Corp. ("Skytop")
leave to iﬁtervene. Thereafter,fSkytop,partiCipated in the AMG’litigation

resulting in a:judicial détermination oh May 27, :1982, that defendant Town—

ship of Warren's zoning was exlusionary and contrary to Mt. Laurel I

Oﬁ or ébOUt‘July'27 1981, plalntlff Timber Propertles ("Timber"),
flled a separate prerogatlve writ act1on in the Superior Court of New Jersey,
Law Division, Somerset Tounty, Docket No. L-67820~80, against the Township
éf Warreh; i§$ Plannihg ﬁoatd aﬁd the Sewerége Authoriﬁy,*allgging, among

other things, that the qunship's'zoning ordinance was exclusionary and

contrary to Mt. Laurel 1.  On or about July 7, 1982, an order was entered

by the Superior Court which, among other things, placed said litigation on

the ihactivg list. On May 11, 1983, an order was entered by the Superior

Court restoring the Timber litigation to the active trial list.

In March 1983, an order was entered allowing Joan H. Facey, et

als ("Facey") and Mykola Bojczuk, et ux ("Bojczuk"), the right'to intervene

for limited purposes.

- On or about July 29, 1983, an order was entéred consolidatiﬁg,allk

of the above cases.
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POINT 1

THE BUILDER'S REMEDY CONCEPT IS FOR THE SOLE ”
PURPOSE OF ACHIEVING COMPLIANCE WITH MT. LAUREL.

Deféndant Sewerage Authority's motion must be evaluated in the

context of Mt. Laurel litigatian More precisely, this context initially:

should address the nature of the,”builder's'temedy." So. Burlington Cty.

N.A.A.C.P. v Mt. Laurel Twp., 92 N.J. 158 (1983) ["Mt. Laurel 11"], dis-
cussed the competing interests, pufpose, latitute and judicial approach to

the builder's remedy (at p. 279, 280)‘; One dimension of the builder's re-

‘medy was fufther refined;in,Opgo'Farms &'Creenhouses, Inc. v Township of

Colts Neck, Superior Court oka.J., Law Division, Monmouth County, Docket

Nos. L—I3769480P.W. and L—3299—78P.W., cecided October 7, 1983 ("Orgo Farms").

Plaintiff-developers maintain: (a) such remedies are essential to
maintaining Mt. Laurel litigation and the only effective method of enforcing
compliance, (b) it is only fair to compensate developers for the time and

expense in bringihg such litigation{ (¢) the builder's remedy approach is

the most likely means of insuring actual construction of lower income hous--

ing. Defendant municipalities maintain that they should be allowed to de4 

termine how and where their fair share obligation will be met. In essence,

municipalities argue a “home rule'" position.

In Oakwood at Madison, Inc. v wanship of Madison, 74 N.J. &70
(1977),‘the;COUrt”discouréged bui[de:'s remediés by indicating "such re-

lief will ordinarily be rate" (at 551452). The -experience since Oakwood

N
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at Madison toward generating lower income housing was sufficient to convince

the Mt.iLaurelkII‘Court that the remedy must be made‘more available to achieve

compliance with Mt. Laurel objectives. Thus, the overriding purpose of the

builder's remedy is to serve as a vehicle toward compliance with Mt. Laurel.
In this respect, thé~plaintiff—deyelopet not only serves his own interests

of constructing high density'multiple,family housing, but also serves a pub=-

lic interest toward insuring that lower income housing will-actually be
constructed. Thus, absent environmental or other substantial ‘planning con~
cerns, a builder's remedy should ordiharilyﬁbe granted. Indeed, a builder's

remédy should not be denied soley,betauseka municipality prefers some other

“location for lower income housing, even if it is in fact a better site.

df significance; ‘is the fact'that the Mt.’Laurel 11 Coﬁrt cautioned:
that 'care must be . taken‘to make certain that Mt.’Laurcl is not,uséd as’an
unintended bargaining chip in a builder's negotiations with the muﬁicipality"
(at p. 280). Fufﬁhetmore, the Court inétructed’trial coufts to insure that
;he hunicipal planning bbard is closeiyfinvoived in the formulation of the

builder's remedy.

‘ Finally, the Mt. Laurel 1l Court cautioned‘that:

Trial courts should guard the public interest carefully
to be sure that plaintiff-developers do not’ abuse the
Mt. Laurel doctrine (at p.281).

‘Orgo Farms stands for the proposition that a builder's remedy is
& ;

- not precluded as a matter of law in a limited growth area. In the course of

its opinion, the trial court concluded that it had some measure of freedom




in dealihg with the builﬁder'ys' rethed'y, Reference was made to the k"sp'irit- :
of the opxnlon" and the importance of "Mr. Laurel goals."’ Clearly, the
bULIder s remedy ‘device was 1ntended as the vehlcle to achieve Mt. Laurel

goals. To make the precess work, it fh'édf‘,to be applied somewhat liberally‘ '

‘ Thusy,‘kinfthis, ’gi've and také appro‘ach,to this eocio—economie precess
the various competlng interests mu.,t agam’be examined. * In the instant mat-
ter, the:~f1rsft plal‘nt'xff;developer appearlng in’ t‘he Warren \1t. Laurel 1an—-
scape was'AMC. There' is nothing to suggest that the goals of achlevxng

substantlal lower income hou51ng w111 not be adequately pursued by that

k plaintiff- developer. AMG's letter brief ,,touches the very nerve of Mt. Laurel

litigation: a general Mt.‘Laurel attack on ioning must be adequately repre—
sented. quuméhy plaintiffedeVelopers’(er interyenors) are required to con-
stitute,"adequate repreSentation"?' A‘corpliery issue: how many and what
size prejects are ﬁeeded to provide 5 "subetantieiﬁ,amohnt of lower inceme
housing?k The key issue,pfesented to ;he eourt’ie the wviability and funda-'k
meptal fairpess of “tag along* ef “gangvatceeks“ by multiple plaintiff—,

o The Orgo Farms holding is not parucularly helpful (or even germaine) to the issues raised.

herein, however, its reasoning is. It might be noted in passing that the holding in Orgo Farms

is solid - the analysis of the Suprene Court in Caputo v. Chester dictates the result.

1If the results were otherwise, a municipality entirely within the limited growth area could then
ignore its Mt. Laurel obligation to its 'indigenous' poor. The only potential inconsistency
between the Orgo Famme Orgo Fams holding and Mt. Laurel II is as to the prospective need {4t. Laurel 1],

at p.244). Perhaps the trial court in Orgo Farms should have distinguished "present'’ from
"prospective'' need thereby preparing camplex terms for somewhat easier definition in the future.
However, when addressing the prospective need in a municipality having some growth area, it
should be channeled entirely into the grawth area, and if not, the burden should be on the
plaintiff-developer to establish the reasons therefor. Obviously, one of the significant factors
participating in this process is whether or not twere is adequately suitable land for such pur-
poses located within the growth area. 1f there is, too many factots militate against grantmg
a builder's remedy outside the growt;h area. '
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developers'(br;intervenofs) in a single Mt. Laurel case. 1t is submitted
that neiﬁher cﬁé expréss/languégekor‘the spirit of Mt. Laurel anticipated
such an abptéadh tpward:accohplishing ité'goals. To the contrary, Mt; Léurel
I1 cautions trial courts to guard thé'bublié interest carefully tb be sure
that developéréydo notkabuée'the‘Mt.fLaQrel doctrine. 1t is further sub~
mitted that gahg‘éttaéks do violence to the public intefest; In suppbrt of
this position‘and for illustrative purposés, twoiscenarios are'suggésted:
(a) Assume one plAintiff—devéloper with nuherous pércels'of land randomly
1ocatedk§h:oughou£ the. municipality, and (b) multiple palintiff—developers
with a single‘ttact”of land eachkréndomly'located throﬁghout the municipal-
ity. Is,the'plaiﬁtiff-developér in (a) entitled td a builder's remedy on
all tragﬁsycf'land'within the muﬁicipélity? Are the plaintiff—deQelopers iﬁ
(b) all entitled to buildéf's remedy on each réspéctivé tract of land? It
is submitted that thé’fesponse tokbogh inquiries should be absolutely not.
Thefe are. two Significantireasons for’this cbnclusion. The first:lies in.
the Court's éttempc,to strike'a»piopér‘Salance betweenfpiaintiffs‘ and
defendants' inferesfs in M£. Laurel iitig#tion. That balance reqﬁirés mod-—

ification;of'che'role‘ofyres judicata in these cases (Mt. Laurel II, at p-291).

Thus, in Mt. Laurelkcases'judgmencs of compliance will have a res judicata

effect,’despite changedHcirCUmsténcés;,fof a period of six years. It was

kthe intent that mﬁnicipalities be free of,licigious,interferehce with the
normal pléﬁning:ﬁrqceSSfforfthac period of time after haying once satisfied
their Mt. Laurel obiigatidna  C1¢ar1y, the promise of this’siX'year ﬁeridd

of.vrepose"fwould'be seriodSly,diluted if Mt. Laurel litigatibn becomes top

I
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heavy - Qith plaint1ff-—cievelopers all seekxng relief at the same time. - The
net effect of this approach is equ1valent to allowmg repeated Mt. Laurel
litigation durmg the proposed sﬁc year ,kper1o,d of repqse (indeed, in many
'circumsktancesk, Mt. Laurel litigati(‘)nkdu:‘,ing ,t,h‘e{: sik year’period may be bel’:tér

for municipalities than a single gang fattackﬁ'

~ The second reason fOr’rejeyéi:ion of a multi plaintiff-developer
Mt. Laurel a_tt:ack relates to ché much more serious issue of "home rule"
preservation - th’ke very heart of local gévernment. Tkhis’ J'.’ssuei is addressed
in some detail in Point :II'.~‘ |
®'Ihus, for example, the pl‘anning érocesy‘s, both in terms of tlme needed and reliabiliﬁy o’f -

data utilized would be better served if a municipality could address lower income housing

needs over a period of years rather than a single, ruln—plamtlffed (or nultl—parcel),
broadside attack. ~
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POINT 1T

 MT. LAUREL II SHOULD NOT BE APPLIED AS TO INTERFERE UNDULY
IN THE RIGHT OF A MUNICIPALITY TO LOCAL SELF GOVERNMENT

There’aré th:prinCiplés of'anstiﬁutional,ﬁagnitude that affect

. the "homé:rulé“ céncept ina M;. Laurel COntexﬁ. - The first, énd most common,
deals with muniéipal home‘fule authority as it relates to the State Legis-
lature. - States différ widely,iﬁfCheif Qaridusyrélationshipskwith their re~
spectiveianicipalities, ;angiﬁgxfrom réthef'éomplete control over munici-
palities to soméwhatylimitéd controlrwith municipaliauthority emanating di-
krecply fr§m~thé State Copstitutibn.k The seéond principle is much‘more'suba
stantial and much more Qitaiyto the p:é#erQatioﬁ of the home rule concept —
~encroachment in thatkareayﬁy the’judiciéry. This latter principle isfsensi_
tive, délicate,and of overwhelming concern to municipalities. When: two
principléé4df ths;itutional dimension require balancing (i.e., hOQsing for
the poor:éﬁd muniCibal'home rulej the‘proceSS must be approached with an
appreciation of ‘the high stakés that are involved. A meéningful discuséion

, mighﬁ sﬁarﬁ’withrg brief‘histofical'éverView of muniéipal authority to re—

gulate'the'uéé of private propetty.;

The initial Constitutional sanctioning municipal regulation of
private property occurfed\ih'a'l927 3ménd§ent to the Néw Jersey Constitution
which authorized the Legiéia;ure’to’enact genera1k1aws under which munici-
palities (ﬁot_cbunties) could adopt zoning ordinances regulating buildings

- and Othef SthCtﬁreS- N.J;\Const., A:t.IV,"Sec.VI, par,S. This power was’




o~
o

' expanded‘to'encompéss'fegulatioh to the’uéés“of'land in the 1947krevisioﬁ of
- the New Jefsey ConstitQti§n. C§nst. of N.J. (1947),'Art. 1V, Sec. VI,‘paf.Z.,
Of significance to the judiciary is che‘language appearihg in-Art. IV,
Sec. VII; paf.ll of thé’1947 reVision‘which urges,that:

The provisions of this Constitution and of any laws concerning
~municipal corporations formed for local government, or concerning
counties, shall be liberally construed in their favor. The powers
of counties and such municipal corporations shall include not only
~those granted in express terms but also those of necessary or fair
implication; or essential thereto, and not inconsistent with or
prohibited by this Constitution or by law.

As was noted by two authors:

The area where constxtutlonal authorlzat1on of home rule powers is

most obvious is in the regulatlon of the use of private property.

This may have developed because such activities were less common

and accepted in earlier years, and required more explicit consti-
- tutional authorization. Zoning for the construction of buildings

and the use of land, clearance of blighted areas, and the power
of ‘eminent domain all have gained constitutional recognition as
'approprlate local :functions; although to have effect they requ1re
fleglslatlve 1mp1ementat10n£9

~ 80 much for historical perspective, Now for application of the
above principles to the zoning ptocéss generally and to Mt. Laurel and

Warren Township in particular. First of all it must be acknowledged that

Mt. Laurel 1I presents unprecedented judicial supervision over parameters

of local zoning. There is very little about Mt. Laurel 11 litigation that
can be classified as ordinary~— indeed, in so many respects it is both

complex and extraordinary. The scope of remedies was likened to those in

o Ernest C. Reock, Jr. and Raymond D. Bodnar, Home Rule in New Jersey: A Survey, appearing

in Governing New Jersey Mumicipalities, publlshed by Rutgers the State Un1ver51ty of New Jersey,
Bureau of Government Research (avallable December 1983)
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"institutional " or "public law” litigation. As the police power of mu:-
“nicipal legislation should never exceed the need therefor, so should chef’
séope,of judiéial';emedies in Mt. Laurel cases be scrupulously restricted

to the housing objectives outlined therein. Thﬁs, if one plaintiff—developer ;

can fulfiil,thé role structured in Mt. Laurely11,”twokplaintiffndevelopers
should not be permitted; ~This issue requires a somewhat more expanded ex-

ploration.

Referring égain to the single piaintiff~deveioper,ﬁith muitiblé.k
tracts of iand'ot the several plaintifffdevelopers with single tracts of
land respectively, hqw is‘the’deliCate balaﬁce of constitutional con¢erhs
thrgatened? The’léﬁdfgsé planning pr0ceSs’is a me;hodolqu fequiring;"
‘among Qﬁhéf thihgs, déga COllection, surveys;,map préparation, etc. The
Municipéleéhd ﬁée,Law, N.J.S.A.;Qﬁ:SSDfl,fEE.égﬂ.; sets forth in detail 5
:the variégs subject mattet$ requiring blanhing attention and the role of

- the Planning Board iﬁ this procéSs.;‘In mahy ways the builder®s remedy

fashioned in Mt. Laurel II~adumbrates this process and requires planning

around the plaintiff builder's tract. The standard to be applied is cleat:

as to the plaintiff-developer, absent substantial environmental or other.

planning considerations,,iE,ig no defense for the municipality to desire

—

t a better site. ‘How many plaintiff—

X - . AR
lower icost housing elsewhere or even

developers (or intervenors) are entitled to such extrabrdinary relief?
It is one thing for a municipality to zoné for lower .cost housing with due

deference to a single tract that will produce substantial lower cost hous-

1
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ing; it is quite anothér thiﬁg for a municiﬁality to zone and plan for loﬁer
inCOme\hOusing yith due deference to a nuﬁber éf ﬁracts of land-located
raﬁdohlykthréqghout the muniéipality.' Should’the municipality evaluate

one piaintiff's tract against~aﬁqther plaintiffis tract? Should they be
taken in order of filing complgints?; Should éne'plaintiff be’affordedVIOOZ
relief aﬁd othef plaintiffs’share‘ih the balaﬁée‘of ailocation until it is
fUlfilled?f~Dokmuitiplé,plaihtiff—deveidpets attack‘eééh other,fdr éhé pri-
vilégewof’producing lower incomé housing?‘ Theiﬁuestiohs appear endless
andxsokcont:ary’tokthe Spitit‘of Mt. Laurel and the public interest. The
conclusion to be drawn frém the abévé aﬁalysis is cieaf: “to accomodate‘one
‘piaintiff—developer with a single traét’of land:is warraﬁted in the interests
éf fulfiiiing the‘_COnétitUtional mandaﬁe of providing housing for the‘poor;
to accbmodate‘thé‘inte;éscé of'sevérél plaintiff-developers (§r‘seVera1
traccSnof lénd)‘is an unwarranted intrusion iﬁ;o:the home rule power of‘a ‘
municipality. ‘To,cohdoﬁe this latter procészwould be an abuse of tﬁe‘

Mt. Laprel7doctrine. “The planﬁing procéss is by definition a positive one -
it shouldknoc be’denig;ated‘to’that of ﬁcfisis diblomacy," i.e., planniﬁg
that responds to multiélefparty or multipié tract attacks. This approach

‘does violence to the home rule concept and the public interest.
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POINT Ili
INTERVENTION INTO MT. LAUREL
LITIGATION SHOULD‘ BE EXTREMELY LIMITED:
; k The latiﬁude proyided by R.Q:33f1 as to‘interVeﬁtion can hardly
be criticized i;,ordinary'Iitigation;‘_As pbihted out’pieviousiy, Mt .Laurel”
litigation is ekt:aordinary'in both its’substance and its remedial'app:déch.
As in iﬁstitutiona1Eor'pﬁblic law, Mt. Ladfel‘litigation has as ‘its polestaf
the public intérest'objeCtive of pioviding housiﬁg for the poor. There can-
not be the slightest AOubﬁ'that plaintiff—develope} interests'and; indeéd,,
those referred té in R.4:33-1 @Qst be 39condary. The only intervention
,anticipated inkHt. Laurel litigatioﬁkis!that of municipalities limited to '

the issues of region and regional need.

The intricacy and cémplexity of Mt. Laurel litigation should
_not be compouﬁded by permitting'intervenﬁion of parties not needed to
resolve the issue of a municipality's compliance with a Mt. Laurel obli-~
gation. The spirit of the decisioniis to stream1ihe and finely tune the
litigatibn sokit can proceed expéditiqusly without unnecessary éide trips}
The detailed direction incérporatEd in the Remedial Stage and Judicial

Management of Mt. Laurel II would be unduly restricted. Mt Laurel liti-

gation,should'have one driver (plaintiff;developer) and one vehicle ’
(tract of 1and) - énything more will impede the paramownt public purpose of
proyiding:housing;EOf the poor. It would be a serious efrof’to allow in—’
;térvention of pértiés,:hac address issues,detrécting from that objéctiveg

s
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CONCLUSION

It is respectfully submitted that the present litigation proceed

with AMG only as plaintifiédeveloper‘and that ‘all other party plaintiffs

(or intervenors) be dismissed as to Mt. Laurel issues or their matters be

Dated: ~ November 17, 1983

.severed fot’ttial, if clearly not Mt. Laurel in scope.

Respectfylly submitted,

J. /ALBERT MASTRO
“Attorney for Warren Township
Sewerage Authority
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