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INTRODUCTION

This is a case a brought by @ group which had taken no part
in the development of Hillsborough’s Fair Share Plan and Housing
Element ovef a longipérisdiof time; had never challenged any of
the approvals on which the plan was based, had never challenged
the zoning sanctioning such approvals, and had never filed any
objectioh or otherwise participated in the open mediation
process of the Council on Affordable Housing’s ("COAH"). The
plan had been carefully formulated, received by the Council on
Affordable Housing without objections, and was ready for final
substantive certification. Only at the eleventh hour, after all
this had taken place, did Appellant first claim that issues of
deep principle involving the relationship between COAH and the
State Plan have to be resolved in this case.

In making its arguments respecting this matter, Appellant
ignores the facts of this case respecting state planning
concerns. This is in sharp contrast to the approach taken by
the Director of the Office of State Planning. In supporting
COAH's fact-driven response in this matter, the Director
determined that it presented a variety of unique factors bearing

on the relationship between the State Plan and municipal housing

obligations as enunciated first in the Mt. Laurel opinion, and

later in the Fair Housing Act as administered by the Council on
Affordable Housing. Appellant thus ignores the five or more
years this particular housing plan was in gestation, the two
local development approvals already granted to it, and the

unchallenged nature of the affordable housing zoning underlying



these approvals. This zoning was adopted long before this
matter was certified by COAH.

Appellant also ignores the unique use of the site as

proposed. As amended in 1595, the approved General Development
Plan calls for an extended care and congregate living facility,
as well as a variety of other housing choices for senior
citizens, together with a 40 unit low and moderate income
development for families. Appellant additionally fails to
mention that the project it attacks will, at full build out,
provide 450 low and moderate income housing units, thus yielding
one of the largest such totals of any development in suburban
New Jersey.

Furthermore, Appellant ignores the unique character of the
site. It is not in the middle of virgin fields; on the
contrary, it 1s near the heavily developed center of
Hillsborough. Surrounding the site is a variety of barriers,
including a river, railroads, and major roads. All of these
factors combine to set this site off as a unique tract of land.
Further, it is not, as Appellant asserts, distant from sewer,
water and other infrastructure. In fact it is served by sewer
and water lines which run right up to and alongside the site.
And it is not, as Appellant’s position could lead one to
believe, far from developed Planning Areas as designated in the
State Development and Redevelopment Plan ("SDRP"). It borders
an extensive growth area which, in fact, encompasses a signifi-

cant portion of the site.



'Applying its expertise to these facts, the New Jersey
Council on Affordable Housing, with the full concurrence of the
Office of State Planning ("OSP"), found that the Hillsborough
Alliance site was wéii éuaiified for inclusion in a Fair Share
Plan and Housing Element, and that such inclusion did not
violate any state planning principles. In the reasonable
exercise of their discretion’as expert administrative agencies
charged with both affordable housing and state planning, neither
COAH nor the Director of the Office of State Planning found
Hillsborough’s long considered housing plan to constitute such
a threat to planning as to warrant its rejection. On the
contrary, this plan was found to more than adequately provide
for affordable housing in the region. The Court should respect
this determination and affirm COAH's granting substantive
certification to Hillsborough Fair Share Plan and Housing

Element.



PROCEDURAL _HISTORY

On February 28, 1995, Hillsborough Township petitioned the
Council on Affordable Housing for substantive certification of
its Housing Element’ahd‘Fair Sharé Plan. The new construction
component of this plan,'of some 160 units, consists entirely of
96 age restricted units and 40 family rental units, together
with a 24 unit bonus for these family rentals. All units are to
be locatéd in Respondent Hillsborough &alliance for Adult
Living’s ("HAAL's") planned adult community/health care facility
site.

Although public notice of this petition was given at or
about the time the petition was filed, and an objection was
taken pursuant to that notice, Appellant New Jersey Future
declined to participate in mediation with respect to this plan.
Instead, almost a“year later, when COAH was on the verge of
granting substantive certification, Appellant first submitted
written comments on March 15, 1996, urging that the grant of
substantive certification be delayed, even though it had been
pending for nearly one year. COARH rejected this reguest and
granted substantive certification of the Hillsborough Fair Share
Plan and Housing Element on April 3, 1996. On May 20, 1996,
Appellant filed a Notice of Appeal with this Court challenging
COAH's action. An initial Statement of Items Comprising the
Record and an appeal was filed with this Court on October 9,
1996. An amended Statement of Items Comprising the Record was

filed on February 4, 1997.



STATEMENT OF FACTS

"Respondent Hillsborough Alliance for Adult Living generally
adopts the Counterstatement of Facts set forth in the brief of
Hillsborough Townsh;pvwﬁicﬁ sets férth the history of the zoning
of the HAAL site. See HRB1-9'. HAAL does wish, however, to add
information as to the character of its site which is part of the
Hillsborough Fair Share Plan. The site is not remote. It was
identified in the 1992 State Development Redevelopment Plan
(hereafter "SDRP"ior "State Plan") as a Village Center that is
suitable for a development of some 3,000 units. This is the
exact number of wunits proposed by HAAL and approved by
Hillsborough in 1995. It features a prominent health care
emphasis; a 25 year contract with the Hunterdon Medical Center
has been adopted as part of the Developer’s Agreement for the
site. | |

Most importantly, there is sewer service to the site. As
the sewer service area map in the Appendix demonstrates, a sewer
line of adequate capacity does extend to the front of the HAAL
site. See LRA3a. Thus, to reach the site itself, not even one
inch of extra line needs to be constructed. The alleged lack of
sewer on the site consists solely of the fact that internal

sewers within the proposed construction area have not been

built. This is hardly unusual. As with any proposed develop-
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! Reference to Appellant’s Appendix shall be as follows:

AA page #; reference to Appellant’s Brief shall be: AB page #;
reference to Respondent Township of Hillsborough’s Brief shall
be: HRB page #; reference to Respondent Township of
Hillsborough’s Appendix shall be: HRA page #; and reference to

Respondent Hillsborough Alliance for Adult Living’s Appendix
shall be LRA.



ment, the internal lines which will crisscross the site once it
has been developed have not yet been built. From a sewer

standpoint, the site is not remote from existing facilities.?

The same is trué for water>facilities. There is water
service to this site. It is true that internal water lines,
like internal sewer lines, have not yet been constructed because
no development is yet in place. Yet, as with sewer lines, not
one single inch of water main needs to be extended to the site
from surrounding areas in order to connect the site to existing
water service. The water lines are already there.

In addition, the site 1s not 1literally surrounded by
Planning Area 4, as suggested in the map excerpts provided in
Appellant’s Appendix. See AA231a-232a. Appellant has chosen to
provide a partial view -- the western half -- of the map
incorporated in Hillsborough’s Housing Element. The full
version of that same map is provided in Respondent’s Appendix.
See LRA7a-8a. Appellant’s version of the map misleads one to
conclude that the site is surrounded by the "unspoiled" land of
Planning Area 4. The reality of the situation, however, as
borne out by the complete map, is that the site is located
partially within Planning Area 2, adjacent to the more densely
populated portions of the township, most of which have a

Planning Area 2 designation. It is not, as Appellant would like

? Furthermore, as will be described more fully infra, the

site is partially within Planning Area 2, which is designated in
the SDRP as a suburban growth area. Thus, not only is the site
adjacent to existing sewer lines, it is next to and partially
located within a pro-development Planning Area which accompanies
such sewers. None of these facts are mentioned by Appellant.

6



this Court to believe, in the middle of nowhere. In fact, by
location, the site 1is close to the Hillsborough Municipal
Building and is not far from the junction of Route 206 and
Amwell Road, which‘ié t£e<5usy hﬁb of Hillsborough. COAH and
the Office of State Planning could thus easily find that this
site is not in a remote rural location.

The site has discrete boundaries which combine to form a
border to it as a development area. Part of the site is bounded
by a railroad. Another part is bounded by the South Branch of
the Raritan River. Still other areas are bounded by Anwell
Road, which is a major road. There is also a greenway surround-
ing the outlying portions of the site. See LRA9a-19%a. In fact,
it is only to the east of the site; in the direction of existing
development, that the site has no real logical boundaries. Here
the site melds into the existing development pattern. See
LRAl2a.

Moreover, Appellant ignores the existing commitmeunts to the
site that Hillsborough has made. The HAAL has vested rights by
virtue of its General Development Plan obtained in 1992, and
renewed in 1995, aé well as by the 1996 Developer’s Agreement.
See AAl78a-185a; AA40a-50a. The determination of vested rights,
from which no appeal has been taken, bind Hillsborough to allow
development on this site regardless of whether Hillsborough
receives substantive certification from COAH or not. Thus,
development on this site may proceed under existing zoning, even
if substantive certification is disapproved. In that case,

however, Hillsborough would not get credit for all of the low



and moderate income units produced on this site. This fact, to
which Office of State Planning Director Simmens averted in his
letter approving a waiver of Center designation for the site, is
essentially ignored‘iﬁ Appéllant’é statement of facts.

It should also be noted that Respondent HAAL has had its
engineer check the maps to determine the proportion of land in
Planning Area 2, 4 and 5. In fact, some 8.7% of the HAAL site
is in Planning Area 2, not the 5% claimed by Appellant.
Moreover, less than 1% of this site is in Planning Area 5, not
the 5% claimed to be in this environmentally sensitive designa-
tion. See LRAla. In sum, to the extent the Planning Areas are
important, the relevant facts are that the HAAL site is
substantially adjacent to Planning Area 2, that almost 10% of
the site is located within Planning Area 2, and that the site
was identified as a Center in the SDRP itself. Id.

Finally, with respect to Planning Area designations, the
whole issue may well be mooted. Under the State Plan, Planning
Area 2 1s an area with sewer service. The Plan specifically
states as follows:

The following criteria are intended as a
general guide for delineating the Suburban
Planning Area (Planning Area 2], and local
conditions may require flexible application

of the «criteria to achieve the Policy
Objectives of this Planning Area.

(1) Population densities of 1less than
1,000 persons per square mile; and

(2) A land area contiguous to the
Metropolitan Planning Area where it can be
demonstrated that the natural systems and
the existing or planned urban infrastruc-
ture (includes public water supply, sewers,
storm water drainage and transportation)

8



have the capacity to support development
that meets the Policy Objectives of this
Planning Area; and

(3) Land area greater than one square
mile. s - - :

LRA3la-32a (emphasis added). By virtue of the Council on
Affordable Housing Resolution, the HAAL site is slated for sewer
service when the next round of cross acceptance begins on July
15, 1997.% Accordingly, during the cross acceptance round that
begins next month, the entire site will become eligible for
Planning Area 2 treatment.

The Developer'’s Agreement between Hillsborough and HAAL,
adopted pursuant to the approved General Development Plan and
N.J.S.A. 40:55D-45.2(1), which authorizes such agreements,
states that 'illsborough will cooperate with HAAL in obtaining
Planning Area 2 (Suburban Development with sewers) designation,
since the site:

Having been reviewed by the Office of State
Planning (OSP) and the assurance given to
CuAH Dy Udk Lual duriny [thie] 1550 crouss
acceptance process for the State Develop-
ment Plan at the PAC site in Planning Area
4 [it] will be recommended for inclusion in
Planning Area 2. This inclusion would not

prohibit the approval of sewers by NJDEP
but rather encourages such infrastructure.*

3 Although under the State Planning Act a re-make of

the State Plan was due by June, 1995, three years after initial
adoption of the plan, that task is just going forward now.

According to the Commission, cross acceptance will begin on July
15.

* The Developer’s Agreement also provides for the eventual
build out of 450 low and moderate income units. See 5, AA44a,

stating that 15% of the total build out, or 450 units, must be
low or moderate income.



AA45a. The Agreement is dated February 27, 1996. No appeal has
been taken with respect to this Agreement even though the time
period for such appeal elapsed over a year ago.

Against this factual background, the Council on Affordable
Housing, before certifying the Hillsborough Plan, requested an
opinion from the Office of State Planning as to the applicabili-
ty of state planning considerations during the process of
reviewing Hillsborough’s Fair Share Plan for certification. By
letter dated January 31, 1996, Herbert Simmens, the Director of
the Office of State Planning ("OSP"), responded that his office,
which is the administrative arm designated by statute for
administering the State Planning Act, had no objection to a
waiver. In supporting his findings, Mr. Simmens asserted the
following:

1. The proposed PAC/HCF 1is located 1largely in

Planning Area 4 with a small portion (5 percent)

located in Planning Area 2. State Plan policy 20

(p28) states that "in instances where municipalities

and counties identify a center at the intersection of

WO Or more plauulng dreds 4 ceuter willi ove uesiynaied

as lying within the area of lowest numerical wvalue."

Therefore any center designation for the PAC/HCF would

be loocked at under the Planning Area 2 policy objec-

tives and criteria. Under the Memorandum of

Understanding between COAH and the SPC, sites in

Planning Area 2 are required to be 1located in

designated centers.

2. "Hillsborough Village Square" is identified as a
planned village in the State Plan.

3. The General Development Plan for the PAC/HCF was
given initial approval in 1991, prior to the adoption
of the State Plan.

4. The proposed extension of sewer infrastructure,
if approved by the Department of Environmental
Protection, would not extend very far beyond existing
sewer infrastructure.

10
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State Plan, which is now being commenced. AA63a.

5. The request to include this site as part of the
Township’s fair share obligation is made jointly by

‘the developer and the municipality.

6. The representation in your letter that COAH rules
regarding the timely filing of a petition for substan-
tive certification by Hillsborough would preclude the
granting of a builder'’s remedy or site specific relief
to an objector by COAH.

7. The principle in the COAH/OSP MOU which states
that "Municipalities that are consistent with the
State Plan’s goals, objectives and policies, and that
petition the Council within two years of filing a
housing element with the Council, will receive the
benefit of maximum flexibility with respect to Council
certification."

8. The vigorous plan for acquisition of open space
and easements by the Township, Somerset County, a
neighboring community in Hunterdon County, and
Hunterdon County. Consistent with the intent of
Planning Area 4 these acquisitions will serve to
create an open space green belt including much of the
undeveloped lands in proximity to the PAC/HCF.

9. If a center designation prtition were filed, I
believe a reasonable case could be made that the
project could meet many of the criteria for center
designation, particularly if incorporated into a
somewhat larger community development area. The
PAC/HCF appears to meet many of thc policy objectives
of Planning Area 2. The PAC/HCF is consistent with
many of the desiygn characitviisiies ol a  plaaaca
village, including a range of housing types, suffi-
cient density (well in excess of 3 dwelling units per
net acre) and intensity of use, a pedestrian oriented
commercial core and green, and adequate internal

pedestrian 1linkages. Commercial and health care
related employment is accommodated. The project is
identified in 1local and county plans. Adequate

transportation capacity would have to be demonstrated.

AA62a-63a.
Mr. Simmens also noted that the age restrictive nature of
the project, even though it had diverse housing types, had not
been specifically anticipated in the 1992 State Plan.

suggested that such projects be addressed in the revision to the

11
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Simmens advised coaH that he had carefully considered the
individual facts relating to this particular situation and his

response was based on those individual facts:

It is important to emphasize that my recommendation is
based on weighing all the factors involved in this
issue and that no single.factor is sufficient to be
determinative. For example, the fact that a develop-
ment was approved prior to the adoption of the State
Plan would not on its own be sufficient justification
to support a waiver, nor would the fact that it was
identified as a planned village nor that the town and
the developer were jointly agreeing on the site.
Therefore, my conclusion concerning this request for
a center designation waiver should not be viewed as a
precedent for a future waiver request by any other
municipality.

AA63a-64a.
| Based on these detailed findings, reflecting a great deal
of thought, Mr. Simmens advised COAH that the Office of State
Planning had no objection to the granting of a waiver of the
requirement of Center designation. He further advised that the
Hillsborough Plan, with the HAAL site, could be approved by
COAH, consistent with state planning principles, even if the
HAAL site were not formally designated as a State Plan Center.
On April 3, 1996, the Council on Affordable Housing granted
substantive certification in a Resolution. AAlla-26a. That
Resolution specifically referenced Mr. Simmens’ letter and also
incorporated the findings of fact made in a Compliance Report
written by COAH staff. Specifically, in the recitals in its
Resolution, COAH found that:
WHEREAS, COAH confirms its support of the
State Development and Redevelopment Plan
(SDRP) and encourages center designation as
set out in the Memorandum of Understanding
of October 27, 1992; however, COAH policy

states that COAH may waive center designa-
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tion as per N.J.A.C. 5:93-5.4(c) when a new
site meeting a 12-year [affordable housing]
obligation was jointly proposed by the
municipality and the developer and the site
has water and sewer capacity and
accessibility- and is -determined to be
available, approvable, suitable and
developable;

AA23a. The HAAL site met these criteria. The Resolution went
on to state:

WHEREAS Hillsborough’s waiver request meets COAH
criteria for waiver pursuant to N.J.A.C. 5:93-15.1(b)
in that the waiver fosters the production of afford-
able housing, the waiver fosters the intent, if not
the letter of COAH rules and the strict application of
the rule would work unnecessary hardship as set forth
in the COAH Compliance Report dated March 4, 1996;

AA24a. Implementing these findings, COAH, also in the recitals

of its resolution granting approval to Hillsborough, not only

granted substantive certification, but specifically imposed the
following detailed schedule for the production of affordable

housing units:

MATKEL Unlis couwpleced Alfordable uulis
completed

231 (30%) 32 (24%)

462 (60%) 64 (47%)

616 (80%) 96 (70%)

693 (98%) 136(100%)
707 {(100%)

AA25a.

The Compliance Report, which was incorporated in, and
indeed physically attached to the COAH Resolution of Substantive
Certification, contains an extensive discussion, which again was
essentially ignored by Appellant, of the suitability of the site

under COAH regulations, as well as its eligibility for a waiver.
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With respect to the site’s availability, developability,
suitability, and approvability, the usual requirements for all

new construction sites for affordable housing, the Compliance

Report found as follows:

1. This is a new site meeting a 12-vear obligation
and is jointly proposed by Hillsborough and the
developer. The PAC development received general
development plan approval from the Hillsborough
Township Planning Board in 1991, prior to the adoption
of the SDRP in June 1992. The township proposed this
new site in its 1995 housing element and fair share
plan to address its second round affordable housing
obligation. The municipality and the developer have
drafted a developer’s agreement for 135 (sic) afford-
able housing units at this site that will address the
township’s 12-year inclusionary obligation.

2. The site has water and sewer. Public water
service will be provided by the Elizabethtown Water
Company and the entire tract is within the sewer
service area of the Hillsborough Township Municipal
Utility Authority. The tract is included in the
Somerset County Waste Water Management Plan which is
under review by the New Jersey Department of
Environmental Protection (DEP). Upon DEP approval,
sewage from the tract will be carried to the Somerset
Raritan Valley Sewerage Authority regional wastewater
treatment plant in Bridgewater Township.

3. lne sive 1y avaiiapie. As per the definition in
N.J.A.C. 5:93-1, the owner/developer of the PAC has
acquired clear title or has a contract interest for
the site, free of encumbrances.

4. The site is approvable. The PAC site first
received general development plan approval in 1991.
On December 7, 1995, it received approval of an
amended General Development Plan by the Hillsborough
Township Planning Board that reduced the total number
of potential units from 11,000 to 3,000.

5. The site is suitable. It 1is adjacent to
compatible land uses such as the municipal complex,
the library, police department and the YMCA. It has
vehicular access via Amwell Road, River Road and Mill
Lane. It has no environmental constraints which would
prevent development of the site at 3,000 units.

6. The site is developable. As stated above, public
water service will be provided by the Elizabethtown

14



Water Company and the entire tract is within the sewer
service area of the Hillsborough Township Municipal
Utility Authorlty The tract 1is included as an
amendment which is under DEP review.

AA33a. These factual -findings have not been challenged by
Appellant. In addition, the Compliance Report made detailed
findings with respect to the proposed waiver of formal designa-
tion of the site as a Center. The Report went into detail on
three specific findings of fact with respect to the grant of a
waiver:

1. The waiver fosters the production of
affordable housing. The site not only
provides for all of Hillsborough Township’s
new 1l1l2-year cumulative obligation but the
developer has agreed to provide an addi-
tional 15 percent of affordable units for
Hillsborough’s future fair share obliga-
tions. This provision is contained in a
signed agreement between Hillsborough

- Township and the developer which resulted
from the mediation process.

2. The waiver fosters the intent, if not
the letter, of COAH’'s rules. COAH'S rules
regarding center designation in Planning
Areas 4 and 5 were based upon an under-
bl.dllu._l.ilg L.lld.L_ bLLCc .x.u r;.au.u.l..ug ALcus % u.u.u.
5 did not have infrastructure. After
adoption of the rules, COAH learned that
this was not accurate and subsequently a
meeting between representatives from COAH,
the Office of State Planning (OSP) and the
State Planning Commission (SPC) took place
in the fall of 1994. At that time it was
agreed that COAH would not amend its rules
with regard to Planning Areas 4 and 5 but
would offer a waiver to towns that fell
into two specific categories (see attached
policy memo, Exhibit B). The Hillsborough
site falls into category 2. The policy was
articulated at COAH'’'s December 1994 meeting
and published in the COAH newsletter. The
waiver request meets the criteria of COAH's
articulated policy and fosters the intent
and pronounced letter of CORH’'s rules.
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3. The strict application of the rule
would create an unnecessary hardship. COAH
first learned of Hillsborough’s PAC site in
June 1991 in a letter forwarded to COAH's
executive director. The township has been
proceeding-in-good faith to ensure that the
site will meet COAH’s regulations and
policy so it could be included in
Hillsborough'’s 12 year plan. The
Hillsborough Township governing body
petitioned COAH for substantive certifica-
tion and the petition contained the PAC
site. There was a 45 day period for
objectors to file with COAH and the town-
ship. One objector did so and at the end
of mediation, ‘there were no contested
issues of fact. The mediation report was
presented at the February 1996 COAH meet-
ing. The many reasons to now grant sub-
stantive certification are listed in this
report. To not waive N.J.A.C. 5:93-5.4(c)
would clearly create an unnecessary hard-
ship.

AA33a-34a. It should be noted that these findings not only
dealt with the present obligatioun, but also with the developer’s
commitment to provide 450 units over full build out as well.
See Finding #1, supra. Finding #2 merely states what is the
case here, namely that some tracts of land identified as rural
in the State Plan do have access to water and sewer facilities,
and thus could efficiently make use of same. In its third
finding, COAH stated that Hillsborough’s Plan, which was
voluntarily submitted in the absence of litigation, was one
which should be encouraged in order to foster affordable
housing. COAH went on to state that there were so many reasons
to grant substantive certification that to deny Hillsborough'’s
request for same would be an interference with the production of

such housing where there was a municipal blessing.
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In addition to these detailed findings, the COAH report set
forth ten specific principles as contained in the Memorandum of

Understanding between COAH and the State Planning Commission.

The report then recited how the housing plan addressed each of
these. AA34a-35a; AAS4a. Although all ten principles were
addressed, the most extensive comments were made with respect to
principles #3 and #4, set forth below, which thoroughly and in
detail recited not only that the site was within two Planning
Areas, but also that "a site visit and review of technical data
reviewed no such [environmental] constraints," AA35a, and that
"infrastructure may be easily extended to the site as it is in
close proximity." I4d.

The compliance report’s specific findings with respect to
the planning and environmental character of the HAAL site and
the Hillsborough Plan, and its comparison of the State Plan,
included the following:

3. COAH has considered the SDRP’s Resource
Plamming and Manageuwent sap. CUALL 1s alsu
aware of SDRP’'s concern regarding infra-
structure availability and environmental
sensitivity. COAH’'s review of the
Hillsborough plan indicates that the site
is within two planning areas and that there
is an SDRP plan policy that states that if

a site falls within two planning areas,
that the criteria in the lower planning

area prevails. Therefore, sites in
Planning Area 2 do not need center designa-
tion. COAH 1is sensitive to environmental
constraints and in fact has rules that
address this issue. A site visit and
review of technical data reveal no such
constraints. In addition, infrastructure
may be easily extended to the site as it is
in close proximity. The site is in the

Somerset County Wastewater Management Plan
and is awaiting DEP approval. COAH under-
stands that Somerset County is supportive
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of the amendment and DEP expects to move on
the plan this year.
AA35A. COAH also found consistency with the goals, objectives
and policies of the SDRP as follows:
4. This site is not inconsistent with the
goals, objectives and policies of the SDRP.
The site is within two planning areas; the
site will maximize existing infrastructure
in that such infrastructure may be easily
extended to the site and the site has been
reduced from the potential to yield 11,000
units to a more compact 3,000 units.
AA35a. Based on all these findings, the staff concluded:

For all the above reasons, COAH's staff recommends

granting of a waiver of N.J.A.C. 5:93-5.4(c) regarding

center designation. .

Id. Finally, the COAH report makes it clear that there was an
extensive mediation process involving the developer of the HAAL
site and another rival developer who apparently raised some of
the same issues that Appellant raised much later. New Jersey
Future did not participate in these extensive proceedings.

Based on all toe apove, COAH stafi supporied, aud couad
ultimately granted, substantive certification to Hillsborough,
including in that grant an approval of the HAAL site.

Aside from the facts bearing on the COAH approval, it is
also evident that the HAAL site has vested development rights.
These rights were first conferred upon HAAL by the January, 1992
Resolution of the Planning Board granting HAAL General
Develcpment Plan approval. ee AAl78a-18la. These rights were
extended for a period of an additional five years by the
Resolution of the Planning Board of December, 1995, giving HAAL
such rights to the year 2000. See AAl82a-185a.
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In addition, these was further confirmation of these rights
with the Township governing body through the adoption of the
Developer’s Agreement. See AA40a-49a. This Agreement spelled
out HAAL's obligatignrtbkpféceed with its 3,000 unit approval,
in addition to its rights to 136 low and moderate income units,
which would produce 160 units of credit, and eventually 450
units of affordable housing overall. Id. Thus, through no
fewer than three separate municipal acts, HAAL has vested rights
to proceed with its development. None of these acts state that
such rights are dependent on eventually receiving COAH certifi-
cation; rather, they are absolute grants of vested rights
pursuant to the Municipal Land Use Law. These are grants which,
in effect, date back to the period before the State Plan was
adopted.

No appeal was ever taken from these grants of rights.
Thus, they are not the subject of any potential challenge in
this Court. The rationality of the COAH certification thus must
be judged, in part, in terms of these extant vested right
commitments to the HAAL site, in addition to the usual factors
applicable to a COAH certification.

In sum, notwithstanding COAH’s and OSP’s detailed and even
painstaking findings regarding this particular site, in addition
to all of the other factors enumerated above, New Jersey Future
has challenged COAH's action as irrational. That challenge is

the subject of the within appeal.
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LEGAL ARGUMENT

I. THE NEW JERSEY COUNCIL ON AFFORDABLE HOUSING DID NOT
ACT IN AN ARBITRARY, CAPRICIOUS, OR UNREASONABLE
MATTER WHEN, IN THE EXERCISE OF ITS EXPERTISE AND
DISCRETION IT GRANTED SUBSTANTIVE CERTIFICATION TO THE
HILLSBOROUGH TOWNSHIP HOUSING PLAN.

A. The Decisions Of' An Administrative Agency Such As The
Council On Affordable Housing Are Entitled To Deference In
This Court.

Decisions of an administrative agency are accorded a
presumption of correctness by New Jersey courts. In Van Dalen
v. Washington Tp., the New Jersey Supreme Court stated that
"[o]ur review of an administrative agency’s action is limited in
scope." Van Dalen v. Washington Tp., 120 N.J. 234, 244 (1990)

(citing Gloucester County Welfare Bd. v. New Jersey Civil Serv.

Comm’n. 93 N.J. 384, 390 (1983)). Van Dalen dealt with a
developer’s appeal from a Resolution of the Council on
Affordable Housing which granted substantive certification of a
township’s Housing Element and Fair Share Plan pursuant to the

Fair Housing Act. Van Dalen v. Washington Tp., 120 N.J. at 236-

37. In rendering its decision to reject the developer’s appeal,

the Court stated that:

We will not substitute our judgment for that of the
agency unless the action is arbitrary or capricious.
Moreover, an administrative agency’s exercise of
statutorily-delegated responsibility is accorded a
strong presumption of wvalidity and reasonableness.
The presumption is even stronger when the agency has
been delegated discretion to determine the specialized
procedures for its tasks.

Id. at 244 (citations omitted).
The Appellate Division reached the same conclusion
regarding the presumption of correctness of administrative

decisions in Englewood Cliffs v. Englewood, 257 N.J.Super. 413,
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455-56 (App. Div. 1992), aff’d, 132 N.J. 327, cert. denied, 510

U.S. 991, 114 S. Ct. 547, 126 L. Ed. 2d 449 (1993). In

Englewood Cliffs, sending and receiving school districts

challenged the State Board of Education’s decision denying the

termination of the seﬁding-receiving relationship between the

two school districts. Id. at 422. The Appellate Division
affirmed the State Board of Education’s decision, stating:

As long as the action [taken by the agencyl] is within
the fair contemplation of the enabling statute, that
action must be accorded a presumption of validity and
regularity. If there is any fair argument in support
of the agency’s action or any reasonable ground for
difference of opinion among intelligent and conscien-

tious officials, "the decision 1is conclusively
legislative, and will not be disturbed unless patently
corrupt, arbitrary or illegal." Where special

expertise is required, as in this case, an even
stronger presumption of reasonableness exists.

Id. at 455 (citations omitted). The court added that:

[(Wlhere an agency is responsible for enforcing a

statute, its interpretation will "be accorded

considerable weight" on appeal.
Id. at 456 (citations omitted).

It is thus‘clear that, absent arbitrary and capricious
conduct, New Jersey courts are loath to upset the determinations
of administrative agencies.

The case at bar closely resembles Van Dalen, supra in which
the Supreme Court refused to substitute its judgment for that of
COAH in making determinations regarding the implementation of a
municipality’s Mt. Laurel obligation. Clearly, the law is that
courts in New Jersey must defer to the reasonable judgment of

the administrative agency charged with the implementation of the

legislature’s intent. That principle is applicable here.
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B. The Decisions 0f The Council On Affordable Housing In
Granting Or Denving Substantive Certification Are Entitled

To Even More Than The Usual Deference To Adminigtrative
Discretion Because COAH Has Been Entrusted With The
Delicate Tagk Of Admlnlsterlng The Constitutional

Obligation Imposed On Municipalities To Provide Reasonable
Opportunities For Affordable Housing.

In Mt. Laurel II, the Supreme Court reiterated its call for

legislative action to relieve the Courts of the burden of
enforcing the constitutional obligation of municipalities to
provide opportunities for affordable housing. So. Burlington

Cty. N.A.A.C.P. v. Mount Laurel Tp., 952 N.J. 158, 212-213

(1983). The Legislature responded to this challenge by the
adoption of the Fair Housing Act, N.J.S.A. 52:27D-301, et seg.
In Hills Dev. Co. v. Bernards Tp. in Somerset Cty., 103 N.J. 1
(1986), the Court faced its first great test of this new
statute. Litigants who had been in court under So. Burlington

Cty. N.A.A.C.P. v. Mount Laurel Tp., 67 N.J. 151, cert. denied,

423 U.S. 808, 46 L. E4d. 2d 28, 96 §. Ct. 18 (1975) ("Mt. Laurel
I") and Mt. Laurel 11, supra, for years argued that the;r cases
should remain in court since it would be a manifest injustice,
in the words of the statute, N.J.S.A. 52:27D-16, to derail the
court proceedings which had lasted so long, and to transfer the
administration of housing obligations to a new administrative
agency.

Nonetheless, the Supreme Court, which had steadfastly

enforced the Mt. Laurel doctrine, held that the creation of a

new agency was such an affirmative and momentous response by the
Legislature that even long pending cases should be transferred

to it. Specifically, the Court entrusted to COAH responsibility
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for working out a uniform scheme of satisfying the obligations

to provide for a region’s Fair Share of affordable housing

opportunities. Hills, supra, 103 N.J.‘at 50-51. The Court
chose to defer to tﬂi; aéenéy even‘while it recognized that such
deferral could cause delay in some cases. Moreover, it so
respected the Legislature’s choice of COAH as the forum for
affordable housing controversies that it decléred that the
courts should generally follow COAH rules in deciding the
relatively few cases that the judiciary would continue to hear.
Id. at 63.

The Court further held that the statute had to be read to
give COAH certain powers, in particular the power to restrain
development found to be inconsistent with affordable housing

obligations, even though the statute had not specifically

conferred that power upon COAH. Id. at 61-62; Tocco v. N.J.

Council on Affordable Housing, 242 N.J. Super. 218 (App. Div.),

certif. denied, 122 N.J. 403 (1990), cert. denied, 111 S.Ct.

1389, 499 U.S. 937, 113 L. Ed. 2d 446 (1991).
This theme of deference to COARH decision making has

subsequently continued. Calton Homesg, Inc. v. Council on

Affordable Housing, 244 N.J. Super. 438 (App. Div. 1990),

certif. denied, 127 N.J. 326 (1991), generally sustained the

COAH substantive rules governing affordable housing. The cases

of In re Roseland, 247 N.J. Super. 203 (App. Div. 1991), rev’d,

sub nom. In re Warren, 132 N.J. 1 (1993), and In re Denville,

247 N.J. Super. 186 (App. Div. 1991) rev’d, sub nom. In re

Warren, 132 N.J. 1 (1993), likewise sustain COAH’s granting of
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substantive certification in cases where vacant land adjustments

and regional contribution agreements are involved. See also Van

Dalen v. Washington Tp., supra.

In sum, our juaiciary has reéognized that the working out
of affordable housing plans in particular situations is a task
which is best left to the Legislature’s chosen administrative
agency.’ Accordingly, there is a very strong presumption that
CORAH’'s exercise of its powers with respect to the Hillsborough
substantive certification should not be>second guessed by the
Court. Any other ruling would involve the courts in »the
constitutional housing thicket that the Supreme Court, in the
Hills case, supra, emphatically decided to leave to COAH, as

intended by the Legislature.

C. Given The Deference Due To It By This Court, COAH Did Not
Act Arbitrarily Or Capriciously In Determining That The
Hillsborough Plan, Including The HAAL Site, Should Be

Approved.

1. In Light Of The Background Legal Principles Outlined In
Points IA And IB, Supra, COAH’S Action Was Clearly
Sustainable.

S Those few cases which have reversed COAH actions

have involved either a procedural deficiency, Hills Development
Co. v. Bernards Township, 229 N.J. Super. 318 (App. Div. 1988)
(disputed fact issues must be referred to the Office of
Administrative Law), or some systemic deficiencies in the rules,
In re Warren Township, 132 N.J. 1 (1993) (COAH rule respecting
residency preferences invalidated because it was inconsistent
with the constitutional requirement that municipalities meet the
needs of regions, not simply local needs). 1In contrast, COAH'’Ss
actions in evaluating the facts of particular substantive
certifications have generally been sustained.
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The COAH regulation governing approval of new construction
sites for affordable housing is N.J.A.C. 5:93-5.6, which deals
with the approval of sites for new construction contained in a
housing plan. The relevant subsection of that regulation
provides as follows:

(b) The Council’s review of municipal plans to zone

for inclusionary development shall include, but not

necessarily be limited to: the existing densities

surrounding the proposed inclusionary site; the need

for a density bonus in order to produce low and

moderate income housing; whether the site is

approvable, available, developable and suitable
pursuant to N.J.A.C. 5:93-1.3; the site’s conformance

with the State Development and Redevelopment Plan

pursuant to N.J.A.C. 5:93-5.4; the existence of steep

slopes, wetlands and floodplain areas on the site; the
present ability of a developer to construct low and
moderate income housing at a specific density; the
length of time an inclusionary site has been zoned at

a specific density and set-aside without being

developed; and the number of inclusionary sites that

have developed within the municipality at specific

densities and set-asides.

N.J.A.C. 5:93-5.6(b). These criteria essentially break down
into three categories. The first concerns whether the site is
available, developable, sultable, and approvable, as delined by
COAH. The second criterion is whether there is conformity with
the State Development and Redevelopment Plan. The third factor
regards whether the site is affected by the existence of severe
environmental constraints on the property.

First, there is no basis for this Court to disturb COAH’s
findings, recited in the Statement of Facts, supra, that the
site is available, developable, suitable, and approvable. The
fact that a developer has sufficient site control to receive
approvals for it, as well as to continue making further

subdivision approval applications right up until the present,
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demonstrates that this site is "available" and "developable" as
those terms are defined in the definitions section of the COAH

regulations, N.J.A.C. 5:93-1.3. Clearly, the cooperation

between the landowners and the pfesent developer, U.S. Homes,‘
demonstrates that the site is "available" since it is clear of
encumbrances which preclude development for low or moderate
income housing.

In addition, the site is also suitable. It is adjacent to
compatible land uses, as demonstrated by the facts that sewer
service exists to the site and that it borders a substantial
developed area. Such development is reflected in the fact that
the large area on the eastern border of the site has a Planning
Area 2 designation.v These facts are clear from the record, and
COAH did not act unreasonably in so finding.

The site is also "developable" as defined in COAH'’s rules.
It has access to appropriate water and sewer infrastructure;
such infrastructure already exists along part of the site.
These parts of the site not only have sewer consistency
approvals, but have actual service. Approximately 40 acres of
the site either already so approved or have actual service.
LRA2a. Only the internal lines in this site need to be
approved and installed. Moreover, as particularly noted by the
Township in its brief, see HRB44-47, the balance of the site has
been proposed for sewer inclusion for several years, and is
presently the subject of a petition to DEP by the developer of

the HAAL site for sewer service.
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2. COAH’S Action As To The Provision Of Sewerage Was Rational
Degpite Appellant’s Strenuous Claimg To The Contrary At
ABS51-57.

Moreover, there was nothing arbitrary in COAH's making
sewer approval of tﬁenbaiaﬁée of tﬁe site a condition subsequent
to its grant of substantive certification. Under governing DEP
regulations, specifically N.J.A.C. 7:15-5.18, DEP is obliged to
approve extension of sewers where they are consistent with
zoning, such as in the case at bar. This should be especially
true in situations where there is a commitment in terms of
vested rights, as described above, and where the zoning has been
supported by substantive certification on the part of the
Council on Affordable Housing.®

In addition, COAH regulations clearly provide for obtaining
water and sewer during the period of substantive certification,
that is, after it has been granted. Specifically, COAH is to
determine, under N.J.A.C. 5:93-4.3, whether it is realistic for
the site to receive water or sewer dufing the period of
certification. Given the history of this site’s inclusion in
sewer plans, and that sewers already exist in a portion of the
site, it was certainly not arbitrary and capricious to find that
the requirements of this regulation were satisfied.

More importantly, Hillsborough is required by COAH
regulations to assist in the provision of sewers to the HAAL

site. According to N.J.A.C. 5:93-4.3(c)2:

¢ Appellant cites 33 U.S.C.A. §1288 in connection with its

comments on sewerage. See AB6. However, that statute relates
to a federal grant program which is not involved in this case.

There are no federal sewer planning requirements affecting this
case.
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Municipal officials shall endorse all applications to
the DEP or its agent to provide water and/or sewer
capacity. Such endorsements shall be simultaneously
submitted to the Council.

Id. (Emphasis added). - Accordingly, Hillsborough must approve
applications for sewer service to the site, and has no authority
to wunilaterally withdraw such applications. Appellant’s
apparent argument that Hillsborough can undermine its own
certification by refusing to consent to the extension of sewers
to the HAAL site 1is therefore specious. Hillsborough 1is
obligated to do those things with respect to sewer that are
necessary to make its certification work. It cannot act
contrary to its own certified plan.

In addition, the COAH <certification requires that
Hillsborough continue to meet this sewer obligation by reporting
to COAH on its compliance with its obligation every six months.
It further reguires that:

[Alny deviation from the terms and condi-

tions of this certification which affects

the abllity ol cile wunicipalily LU piuviac

for the realistic opportunity of its fair

share of low and moderate income housing

and which the municipality fails to remedy

may render this certification null and

void.
AA26a. Thus, in addition to the COAH regulations, the very
terms of the certification itself require Hillsborough to act in
concert with the developer to get approval of the sewers for the
site. The underlying DEP regulations, as noted above, also
require such approval where the zoning is in place, as it is

here. It is therefore reasonable for the COAH staff report and

the COAH approval resolution to have found that this site is
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approvable and developable with respect to sewers, especially
given the additional fact that the developer has vested rights
to develop on this site, and that the site is already partially

within the sewer service area.

3. Environmental And Planning Constraints.

Moreover, the site has no unusual environmental
constraints. As COAH found during its site visit, gee AA35a,
wetlands, steep slopes and other features typically incorporated

in COAH regulations, see N.J.A.C. 5:93-4.2(d), do not interfere

with the use of this large site for up to 450 affordable housing
units. COAH’s decision not to disqualify this site under the
environmental features portion of N.J.A.C. 5:93-5.6(b) and
N.J.A.C. 5:93-4.2(c) was therefore not arbitrary and capricious.
To the contrary, it was in fact the only choice available to
COAH.

Finally, considerations with respect to consistency with
the State Plan also do not render COAH's approval of this site
arbitrary, capricious and unreasonable. For reasons set forth
in Point II, infra, where the issue is more fully developed in
response/to the minute attention Appellant has given to it, COAH
was entirely within its rights in approving this 450 low or
moderate income unit, 15% set aside, mixed use senior citizen
development, which had vested rights for vyears, as an

appropriate low or moderate income housing site.
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II. COAH ACTED WELL WITHIN THE BROAD DISCRETION AFFORDED TO IT
IN DETERMINING THAT NEITHER STATE PLANNING CONSIDERATIONS
AS A WHOLE, NOR THE LACK OF CENTER DESIGNATION FOR THE HAAL
SITE, PRECLUDED APPROVAL OF HILLSBOROUGH’S PLAN FOR MEETING
ITS AFFORDABLE HOUSING OBLIGATIONS.

Appellaﬁt, récognizing . that. the HAAL site and the
Hillsborough Plan represents a serious and innovative effort to
produce lower income housing in the context of a mixed use
senior citizen development, concentrates almost its entire legal
argument on COAH's supposed noncompliance with the State Plan.
According to Appellant, all one needs to do is simply look at
the State Plan map, find the Planning Area designation, and then
reject the site if it is either not in the right Planning Area
or if it has not been designated as a planned Center.

Appellant’s argument grossly misstates the thrust and
intent of the State Plan, the letter and spirit of COAH’'s rules,
and the facts in this case. 1In so doing, Appellant ignores the
findings by the Director of the Office of State Planning, which
1s lhie aduinlsirdiive drm Of the State Plamiluy Counllssiou,
N.J.S.A. 52:18A-201, that this unusual senior citizen mixed use
development, which has vested rights and is in the site of a
Village identified on the State Plan map, could be certified by
COAH without detriment to the objectives of sound regional
planning in New Jersey. In fact, Appellant, in its haste to
make this case a major and, Respondent submits, unnecessary
collision between housing and environmental principles, ignores

the careful weighing of the facts and planning issues by both
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the Director of State Planning and the Council on Affordable

Housing.

A. COAH Was Correct In Declining To Enforce The State Plan As
A Mandatory, Site Specific Zoning Map Which Precludes
Certain Uges, Including The Proposed HAAL Use.

1. The State Plan Is Not Site Specific.

Contrary to Appellant’s implication, the State Plan is not
a zoning Ordinance. 1Instead, the State Planning Act, N.J.S.A.
52:18A-196, et seqg., makes it clear that the State Plan was
intended to be a general policy document which would guide the
development of different areas of New Jersey. The Act further
states that:
The State Development and Redevelopment
Plan shall be designed to represent a
balance of development and conservation
objectives best suited to meet the needs of
the State.

N.J.S.A. 52:18A-200.

Further, nowhere does the State Planning Act give the State
Planning Commission, the Office of State Planning, or the SDRP
any regulatory authority in and of itself. Unlike the Municipal
Land Use Law, which provides for regulation of land use, the
State Planning Act confers upon regulatory agencies no
regulatory powers whatsoever.

This theme is well carried in the State Plan itself, which

in several places asserts that it is not to be treated as a

regulatory document:
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The State Plan is different from functional

State agency plans and municipal and county

master plans. The State Plan is not a

regulation but a policy guide for State,

regional and local agencies to use when

they exercise-their delegated authority.
LRA26a.

The same theme is repeated in regulations adopted by the
State Planning Commission with respect to carrying out its
responsibilities. 1In a regulation which deals with petitions
for voluntary requests by municipalities for a report from the
State Planning Commission that their Ordinances are consistent
with the State Plan, the Commission has ruled that:

(b) Neither the State Development and
Redevelopment Plan nor its Resource
Planning and Management Map is regulatory
and neither should be referenced or applied
in such a manner. It is not the purpose of
this process to either "validate" or
"invalidate" a specific code, ordinance,

administrative rule, regulation or other
instrument of plan implementation.

(c) No municipal, county, regional or

State agency should delay any decision

mdkify process due Lo a peudiuny review ol

their plans by the Office of State Planning

for consistency with the SDRP.
N.J.A.C. 17:32-7.1. Thus, it is clear beyond dispute that the
function of the SDRP and the State Planning Act is neither to
regulate particular pieces of land, nor to mandate specific
regulations applicable to any parcel.

The State Plan has taken the same approach with in the

amendment of its Resource Planning and Management Map. The

amendment states:
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Neither the State Development and

Redevelopment Plan nor its  Resource

Planning and Management map is regulatory

and it is not the purpose of this process

to provide for amendments to the Map to

reflect, or "validate," -land use changes or

to serve as a legal basis for making such

changes.
N.J.A.C. 17:32-8.2(b). Even more bluntly, the amendment adds:

There is no site specific change of land

use that is inherently inconsistent with

the State Plan.
Id. Accordingly, the State Plan text and the regulations of the
State Planning Commission have emphatically affirmed that the
SDRP is not a regulatory zoning document.

To be sure, there is a tradition in the implementation of
affordable housing obligations, derived from Mt. Laurel TII
itself, that the meeting of affordable housing requirements
should not give a license to developers to force affordable
housing construction onto the best, most environmentally
sensitive areas of the State of New Jersey. See Mt. Laure]l IT,
supra, Y2 N.J. at <4.iY.

However, those policies are not at issue in this case.
This is a case in which a municipality agreed with a developer
that a site is appropriate for affordable housing, and that it
represents an unusual opportunity for a mixed use senior citizen
community which will provide low or moderate income units well

beyond that which is immediately necessary. The words of the

Mt. Laurel 1II opinion, which were intended to restrain

developers and courts from ordering inappropriate development
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over municipal objection, have no relevance where a
municipality, in its own discretion, has decided that a site is
appropriate for affordable housing. In fact, municipal
discretion in thisﬁfégéfdfshouldvbe no more subject to second
guessing than municipal discretion to zone lands under the
Municipal Land Use Law. Even the Appellant in this case does
not suggest that the Hillsborough PAC/HCF zone is invalid under
that law.’

The fact that the State Plan is of general, rather than
site specific, application is also demonstrated in the Fair
Housing Act, which is one of the few regulatory-type statutes to
explicitly mention the State Plan. The Fair Housing Act,
however, merely states that COAH should consider the State
Development and Redevelopment Plan in assigning housing need to
individual municipalities. N.J.S.A. 52:27D-307c(2) (e). This
section of the Fair Housing Act merely requires that an
adjustment of Fair Share be made wherever the numbers assigned
to a municipality would alter its character in a way that is

inconsistent with the SDRP.

? In fact, its failure to challenge this zoning is fatal

to Appellant’s argument in the case at bar. If the Ordinance is
valid as a matter of police power discretion, even it if
produced no affordable housing, then certainly the Ordinance
should be wvalid if it has the added benefit of providing a
substantial affordable housing yield. In this sense, the
underlying and unchallenged validity of the PAC/HCF zoning
demonstrates that Appellant is seizing, at the last possible
moment, upon the COAH certification as a way of challenging a
long established municipal =zoning policy, a policy which
predates the State Plan with respect to development of the HAAL
site.
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Nothing in the Fair Housing Act bars a municipality from
using its zoning powers under the Municipal Land Use Law to
voluntarily select a site which it feels, in its bgst judgment,
will provide afforéaglé héusing.» Significantly, the limited
requirement as to the imposition of housing allocations is the
Fair Housing Act’s only mandate with respect to the SDRP. The
Fair Housing Act in thus entirely consistent with the State
Planning Act, which has no regulatory pro§isions. It is also
consistent with the SDRP itself, which disclaims site specific

imposition. See also the State Planning Regulations cited

supra, N.J.A.C. 17:32-1.1 et seq.

COAH has clearly been faithful to its limited mandate of
not imposing quotas on municipalities where to do so would force
them to grow in a way not consistent with the SDRP. Its
regulations do accord lower numbers to communities which are

either partially or totally not within growth areas as set forth

in the SDRP maps. See N.J.A.C. 5:93-2.3% Nothing in the COAH
regulations which implement this portion of the Fair Housing Act
bars municipalities from deciding that they would prefer to meet

their housing obligations on sites which are entirely or, a

! Under the COAH regulations, municipalities do get a

lower Fair Share to the extent they are outside Planning Area 1
or 2. See N.J.A.C. 5:93, Appendix A, Distribution of Low and
Moderate Income Housing Need.
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fortiori, as in this case, only partially outside of a growth

area.’

2. The General Policies In The State Plan Do Not Dictate A
Reversal Of COAH’s Determination.

Appellant, again using its zoning map analogy, attempts to
argue that the policies in the State Plan could somehow be
contravened or contaminated by approval of this very substantial
affordable housing site. COAH and the Office of State Planning
quite properly rejected that contention.

First, general policies with respect to Planning Area
designations, on which Appellant almost totally relies, are not
nearly as categorical as claimed. The State Plan states that
criteria for Planning Area 4, in which most of this site lies,
is merely to be used as a general guide for use with respect to
particular pieces of property, subject to a flexible application
based on local conditions. See LRA35a. This not only supports
the argument made dabove thau tLhe plann 1s nob site specliiic, bul
also demonstrates that the criteria for designation of Planning
Areas are not to be applied in a single-minded mandatory

Ordinance-type fashion.

s The evidence is clear that when the Legislature

wished to make the State Plan site specific and regulatory, it
did so. Clearly, in the case of amendments to the Coastal Area
Facility Review Act, it made that choice when it stated that the
implementation of the CAFRA permitting program should follow
State Plan categories. See N.J.S.A. 13:19-17. No such
expression, however, is contained in the Fair Housing Act. This
omission is a telling argument against Appellant’s effort to
convert the State Plan into a statewide mandatory zoning map.
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Given this observation, it becomes apparent why COAH and
the Office of State Planning refused to find any violation of
state planning prlnClples or p011c1es in this case, especially

where a site is athwart a boundary between Planning Areas.

3. Specific State Plan Policies Also Render COAH’S Action Non-
Arbitrary.

Aside from the general nature of the SDRP’'s site designa-
tion, the SDRP contains specific policies which make the
approval of Hillsborough’s Plan by COAH and Office of State
Planning appropriate. First, the’main distinction between a
growth area (Planning Area 2) and a limited growth area
(Planning Area 4) is the presence of existing or planned sewers

in the area. See State Plan, criteria for Planning Areas 2 and

‘ 4., LRA3la-32a; LRA35a-36a. See also Statement of Facts, supra.

In this case, although the site formally is substantially
designated as Planning Area 4, it in fact is presently served by
sewers. lhe ract il Lhe sewers had 10l beeu  exiended
throughout the site is perfectly understandable, since the site
is as yet undeveloped. Since sewers are at the site and hence
accessible, the policies of the State Plan with respect to
development in areas served by infrastructure have been fully
satisfied, even though sewers have not yet been built.

In addition, the State Plan contains a special policy,
Policy #20, which deals with transition between growth and

limited growth Planning Areas. That policy, as articulated by
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the Director of State Planning in this case, indicates that
Center designation is not a sine gua non of State Plan policies
where a site is not only accessible to infrastructure, but also
includes more than one Planning Area. In such cases, Centers
need not be a focus for development in order for there to be
consistency with State Plan policies. Moreover, such an
observation is that much more powerful in the present case where
the site borders on a substantial developed area that is
included within Planning Area 2, i.e., a growth area. We are
not, in this case, dealing with an isolated pristine wilderness.
Third, the State Plan recognizes interests in equity and
expectations. It states as follows:
Where implementation of the goals, policies and
objectives of the State Plan affects the reasonable
development expectations of property owners or
disproportionately affects the equity of other
citizens, agencies at all appropriate 1levels of
government should employ programs, including for
example compensation, that mitigate such impacts to
ensure that the benefits and burdens flowing from
implementation of the State Plan are borne on an
egulidbie basis.
LRA28a. In the case at bar, there have been equities and
expectations built up by virtue of the 1992 and 1995 General
Development Plan approvals, as well as by the Developer’s
Agreement. While Appellant tries to pretend that these policies
with respect to equity are not even in the State Plan, they

clearly are, and they certainly render well within the realm of

reason the determinations by both COAH and the Office of State
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Planning that the development of the HAAL site will not offend
the principles of sound planning. |
Fourth, as observed by the Office of State Planning, the
HAAL site was idenéiéiéd in the ériginal State Plan maps as a
Village Center. Acéording to State Planning Commission
documents, a Village Center should provide for housing for up to
4,500 people, as well as for a mixture of uses. See LRAS52a,
excerpt from Publication 99 of the Office of State Planning,
relating to Village Centers and other forms of Centers. The
HAAL projects 3,000 units and about 4,500 residents, containing
a mixture of housing types, along with health care facilities,
extended care facilities and recreational facilities. This site
is surrounded by natural features such as a greenway which is
the subject of an active acyuisiiion program, a river, and man-
made features such és roads and a railroad line. See Statement
of Facts, supra; LRA7a; LRAl2a. It thus presents a concrete,

bounded property similar to what the plan envisions for a

Center. Accordingly, as the Director of State Planning found,

10 We note that some of Appellant’s comments reflect an

anti-development bias completely inconsistent with this and
other policy expressions in the State Plan. See LRA38a-40a
(policy respecting affordable housing, which encourages a unique
diversity of choice of housing such as is proposed here). We
specifically refer to Appellant’s comments about manipulation of
the maps and richness of plan busting development, see AB48-49,
for a project that was approved well before the plan was
adopted, and was assembled well before that. In addition,
Appellant’s comment that the proposal was a kind of compromise
that lead to adoption of the State Plan, see AB4, is utterly
without support in the record, and is completely contrary to the
complex multifaceted nature of the this development.
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the State Plan policies with respect to Centers have been
satisfied.

The fact that the Center was not designated is really of
little moment. The’éfaée flan idéntified 600 Centers which it
anticipated would be designated through actual Center plans
within the three year statutory term of the State Plan’s initial
life, or shortly thereafter. See LRA4la-50a. Instead, only 30
such plans have been designated.” Thus, only 5% of the Centers
envisioned in the State Plan have been designated; and the
status of thé Hillsborough planned Village, shown on the State
Plan map, is thus typical. The single fact that such an
identity was incorporated on the State Plan map during cross
acceptance, along with the other factors set forth above,
constitutes a recognition that the area in question, although
formally denominated Planning Area 4, included characteristics
which may be suitable for more intense development without
violating the principles and policies of the State Plan.

Fifth, the open ended nature of the State’s Centers
policies is further demonstrated by a trenchant observation made
by Director Simmens in his letter of January 31, 1996. See
AA62a-64a. He stated that the issue of Centers comprised of
senior development simply had not been addressed in the State
Plan. Id. at 63a. He felt that this was a topic that should be

addressed when the State Plan was being revised. Id. In the

i This information is based on a review of State

Planning publications with respect to center designation.
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meantime, he felt uncertain as to how the State Plan policies
might be applied to senior citizen mixed use development. Id.
at 63a-64a. For this reason, he could find no incompatibility
between the proposéanﬁsé aﬁd the ﬁnderlying mixed use goals of
the State Plan. Id.

Based on the above, this Court should reject the State
Planning straitjacket which Appellant advocates; The Court
should not substitute Appellant’s single minded view of the
appropriate policy in this instance for the measured, careful
analysis and findings adopted by the state agencies responsible
for administering the Fair Housing Act and State Planning Act.

Accordingly, the facts recited above overwhelmingly support
COAH's finding of consistency with the State Plan. COAH did not
ignore its regulations with respect to the State Plan. It
actively sought consultation with the Office of State Planning
concerning the exercise of its responsibilities. It received
assurances from the Director of that Office that the policies of
the State Plan would not be violated. After receiving this
advice, which resulted from its voluntarily consultation
process, COAH acted. It certainly behaved responsibly, not
arbitrarily and capriciously, in concluding that the
Hillsborough Township Fair Share Plan, with its 450 low or
moderate income housing units, vested rights, access to sewers,

et al., should be approved. To find arbitrariness and

~capriciousness in that decision is impossible.
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B. By Requiring A Waiver Of Its Rules With Respect To Center
Designation, COAH In Fact Applied A More Stringent
Requirement To Hillsborough And The HAAL Site Than Was
Dictated By Its Requlations, Because No Waiver Of State

Plan Center Designation Was Required Under The Facts Of
This Case. ot -

In Point IIA, supra, we have demonstrated that the HAAL
development sufficiéntly complies with COAH and State Plan
policies as a whole. Consequently, its approval by COAH, with
the concurrence of the Office of State Planning, was not
arbitrary and capricious. Appellant’s entire argument with
respect to the waiver of State Plan Center designation under
N.J.A.C. 5:93-5.4(c) is misplaced because such waiver is not, in
fact, required by COAH regulations. COAH’s insistence on a
waiver, and findings with respect to same, thus demonstrates
COAH’s faithfulness to its statutory and regulatory mandates
with respect to the State Plan.

Although not cited by Appellant, the regulation which
really should govern this case is N.J.A.C. 5:93-5.4(d). Unlike
N.J.A.C. 5:93-5.4(c) which appeltanc cites, N.U.A.C. 5:93-5.4(d)
specifically applies to "municipalities that are divided by more
than one planning area." Hillsborough clearly is such a
municipality, as even the skewed State Plan map submitted by
Appellant, as well as the official map attached as an appendix
to this brief shows. See LRA7a-8a. Hillsborough is in fact a
community that includes a multiplicity of Planning Areas.

With respect to such municipalities, the unchallenged COAH

regulations state as follows:
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1. The Council shall encourage and may require the

use of sites in planning areas 1 and 2 prior to

approving inclusionary sites in planning areas 3, 4

and 5 that lack sufficient infrastructure.
N.J.A.C. 5:93-5.4(d). This provision clearly says only that
COARH shall encourage, and only "may require," the use of sites
in Planning Areas 1 and 2 in mixed communities 1like
Hillsborough. Further, even such encouragement is only to be
applied where sites in Planning Areas 3, 4, and 5 lack suffi-
cient infrastructure. The HAAL site clearly does not lack
sufficient infrastructure because, as noted several times above,
it is serviced by a county road system, and existing sewer
facilities and water facilities go right up to and along the
site.

Further, the third subparagraph of N.J.A.C. 5:93-5.4(d)
states as follows:

The Council shall encourage and may require the use of

sites to which existing infrastructure can easily be

extended prior to approving inclusionary sites that

require the creation of new infrastructure in an area

not presently serviced by infrascructuree.
Id. This regulation provides a positive endorsement for the
HAAL site and the Hillsborough Plan. Infrastructure does not
have to be extended to the site. It already exists. Therefore,
it is just the kind of site whose use COAH is supposed to
encourage according to the COAH regulations which deal with
State Plan issues.

In sum, N.J.A.C. 5:93-5.4(d) supports COAH's action here as

not only being consistent with the State Plan principles
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contained in the COAH regulations, but actually encouraged by

them. To the extent that COAH went an extra step and required

a waiver under N.J.A.C. 5:93-15.1, see Point III, infra, it was
justified in grantihérs;me; since‘its own regulations clearly
anticipated and approved of project sites such as the HAAL site
in a community like Hillsborough, which is bisected by several
Planning Areas. '

Thus, this regulation, ignored by Appellant, conclusively
demonstrates that COAH’s actions, in concordance with the Office
of State Planning, were not arbitrary and capricious. In fact,
such actions, which resulted in the approval of a 450 unit low

or moderate income housing development, where only 136 units

were required, demonstrates a fidelity not only to the

principles of the State Plan, but to the needs of lower income

persons. COAH action here was thus exemplary, and not arbitrary

as Appellant claims.
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III. COAH’S ACTION IN APPROVING A WAIVER OF STATE PLAN CENTER
DESIGNATION WAS, UNDER THE FACTS OF THIS CASE, ENTIRELY
REASONABLE AND NOT ARBITRARY AND CAPRICIOUS.

Given the deference that is owed COAH, as set forth in
Point I, supra, ité-ea£efﬁl findings of fact and the circum-
stances of this case, és set forth in Point II, supra, and the
fact that its own regulations clearly support the choice of a
site such as the HAAL site, COAH certainly did not act
arbitrarily and capriciously in first applying a regulation that
was more strict than the one actually applicable to the case,
and then granting a waiver of it. Thus, even if a waiver was

required under the circumstances of this case, COAH reasonably

utilized a valid regulation in granting such a waiver.

A. COAH’S Formal Waiver Provision is Coastitutional.

Statutory or administrative standards do not have to be
precise in order to pass constitutional scrutiny. The New
Jersey Supreme stated that:

[Tl he exigencies of modern government have increasing-

ly dictated the use of general rather than minutely

detailed standards in regulatory enactments under the

police power.

Ward v. Scott, 11 N.J. 117, 123-24 (1952). ee also New Jersey

Bell Telephone Co. v. Communications Workers, 5 N.J. 354, 371

(1950) (general standards prescribed by a statute delegating
legislative authority to an administrative body are sufficiently
definitive and are not unconstitutionally vague). Moreover,

these standards may not only be general; they may even be
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implied. Motvka v. McCorkle, 58 N.J. 165, 177-78 (1971). See

Mt. Laurel Tp. v. Public Advocate of N.J., 83 N.J. 522, 532

(1980); Schierstead v. Citvy of Brigantine, 20 N.J. 164, 169

(1955); In re Berardi, 23 N.J. 485, 491 (1957); Wes Outdoor
Advertising Co. v. Goldberg, 55 N.J. 347, 350-53 (1970).
These precepts govern the rules at issue here. The

vagueness standards applied to administrative decisions are the

same as those applied to statutes. In Review of Health Care

Admin. Bd. v. Finley, 168 N.J.Super. 152, 166 (App. Div. 1979),

aff'd, 83 N.J. 67, cert. denied, sub nom. Wayne Haven Nursing

Home v. Finley, 101 S. Ct. 342, 449 U.S. 944, 66 L. Ed. 2d 208

(1980) .

Appellant cites Crema v. N.J. Dept. of Environmental

Protection for the proposition that the standards and principles

governing the discretionary actions of administrative officers
should be articulated in as much detail as possible. (Crema v.

N.J. Dept. of Environmental Protection, 94 N.J. 286, 301 (1983)

(emphasis added). (Crema is inapposite to the case at bar for

two reasons. The first reason is that the Court merely stated
that administrative officers "should" articulate their standards
in detail. The Court imposed no requirement that they do so.
The second reason is that Crema did not decide the
constitutionality of a statute or regulation that was claimed to
be vague. Its decision is therefore totally inapplicable to the
case at Dbar. The Supreme Court in Crema ruled that the

Department of Environmental Protection abused its discretion by
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relying on adjudication rather than rule making. Id. at 306.
This obviously does not address the alleged unconstitutionality

of a standard due to its vagueness.

The discussion cited by Appellant that referred to due
process did not state that detail such as that urged by
Appellant is required. The Supreme Court stated that:

"’/ [D]ue process means that administrators must do what

they can to structure and confine their discretionary

powers through safeguards, standards, principles and

rules.’ This principle employs no balancing approach

but simply holds that due process reguires some

standards, both substantive and procedural, to control

agency discretion."

Id. at 301 (citations omitted). In the present case, COAH does
have general standards in place which guide its granting of
waivers under N.J.A.C. 5:93-15.1. In addition, COAH’s rules
contain many procedural and substantive safeguards. Therefore,
Crema’s discussion of due process, which was unrelated to the
Court’s decision in that case, does not apply to the case at
bar.

In Ward, the New Jersey Supreme Court found R.S. 40:55-39d
(the predecessor statute to N.J.S.A. 40:55D-70d, which empowers
a board of adjustment to grant so-called "use" zoning variances,
to be constitutional, despite its lack of specific standards.
Ward, 11 N.J. at 122-28. The grant of a use variance by a board
of adjustment is analogous to a grant of a formal waiver by
COAH. In both cases, an administrative body is making a

discretionary, fact-specific waiver of its rules in a particular

instance in order to achieve its objectives. The Supreme
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Court’s ruling in Ward that the general standard embodied in the

phrase "in particular cases and for special reasons" was not
unconstitutionally vague thus has great significance to the case
at bar. If the general standard contained in N.J.S.A. 40:55D-
704 for granting a use variance is constitutional, then surely
the three standards for granting a waiver contained in N.J.A.C.
5:93-15.1(b) are constitutional as well.

The Court stated that:

In dealing with the question of standards it is

elementary that we are not confined to the specific

terms of subsection (d) [referring to R.S. 40:55-39]

but must examine the entire act in the light of its

surroundings and objectives. Nor are we restricted to

the ascertainment of standards in express terms if
they may be reasonably implied from the entire act.

Ward, 11 N.J. at 123 {(citations omitted). The Court went on to

state that the Legislature:

[R]lecognized that comprehensive restrictive regula-
tions designed to carry out these goals, if rigidly
and literally enforced without any opportunity
whatever for relief in special situations, might
result in serious injustice or impairment of the
underiying public purposes; accordingly, it wisely
adopted the policy expressed in R.S. 40:55-39 which
enables individual variances consistent with the
public interest and the purposes of the zone plan and
zoning ordinance.

d. at 126. The Court also recited several instances, both in
New Jersey and elsewhere, in which broad, general standards were
utilized to achieve public policy goals, and concluded that the

broad language of R.S. 40:55-39 was not unconstitutional. Id.

at 124-25.
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This analysis clearly supports the wvalidity of COAH's
waiver provision is contained in N.J.A.C. 5:93-15.1. This rule

provides as follows:

(a) Any party may request a waiver from a specific
requirement of the Council’s rules at N.J.A.C. 5:91,
5:92 and 5:93 at any time. Such a waiver may be
requested as part of a municipal petition, by motion
in conformance with N.J.A.C. 5:91-12, or in such other
form as the Council may determine, consistent with its
procedural rules at N.J.A.C. 5:91.

(b) The Council will grant waivers from specific
provisions of its rules if it determines:

1. That such a waiver fosters the production of low
and moderate income housing;

2. _That such a waiver fosters the intent of, if not
the letter of, its rules; or

3. Where the strict application of the rule would
create an unnecessary hardship.

N.J.A.C. 5:93-15.1. It is clear that these standards, when read
in conjunction with all of the rules governing the conduct of
COAH, are not so general so as to lead to arbitrary and
capricious conduct on the part of COAH. To the contrary, the
waiver provisions merely give COAH the flexibility to deal with
unique situations as they arise. This flexibility allows COAH
to carry out its mandate in a manner which allows it to avoid
"serious injustice or impairment of {[its] underlying purpose."
Ward, 11 N.J. at 126. These standards are actually much more
specific than the "in particular cases and for special reasons"
standard found to be constitutional in Ward. If such a

standard, which incorporates all of the broad purposes of zoning
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is valid, then so too are these waiver standards. See Burbridge

v. Mine Hill Township, 117 N.J. 376, 386-7 (1990).

The first provision, that the waiver foster the production

of low and moderateiincome housiﬁg, is clear and definite on its
face. Appellant’s argument that-this represents no standard at
all since any housing approved within a Fair Share Plan
"fosters" the production of housing is disingenuous at best.
The purpose of the standard is to give COAH the flexibility to
waive its otherwise rigidly enforced rules, if to do so would
further its goal of the development of affordable housing. It
is more definite than the "special reasons" standard upheld in

Ward, supra.

It has been said that the purpose of planning and zoning is
to control and direct the physical development of the community
and its environs in order to promote social and economic well-

being. Metzdorf v. Rumson, 67 N.J. Super. 121, 126-27 (App.

Div. 1961) (citations omitted). See also Burbridge, supra. No
less can be said of the purpose of the Supreme Court’s mandate,
as enacted by the Legislature, to provide affordable housing for
the citizens of New Jersey. COAH has been given the authority
to grant substantive certifications to affordable housing plans,
and it needs the flexibility afforded by its waiver provisions
in order to have the ability to react to individual situations
on a case-by-case basis in such a manner so as to satisfy its

mandate to provide affordable housing.
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The meaning of the second provision, that the waiver foster
the intent of, if not the letter of, its rules, is equally easy
to ascertain. In fact, the language of this provision mirrors
that of N.J.S.A. 40;555—7bd, whiéh states that a variance will
only be granted if it "will not substantially impair the intent
and pufpose of the zone plan and zoning ordinance." Id. Again,
the reason why a general standard is not only not unconstitu-
tionally vague, but is in fact appropriate, is that it gives
COAH the needed flexibility to deal with unique situations as
they arise, rather than locking COAH into a rigid set of rules
and procedures. Procedural and substantive safeguards, such as
the provisions for reviews and appeals contained in COAH'’s rules
at N.J.A.C. 5:91 and N.J.A.C. 5:93, ensure that these general
standards will not be arbitrarily and capriciously applied.®

The meaning of the third provision, that the strict
application of the rule would create an unnecessary hardship, is
also self-explanatory. Appellant attempts to obfuscate this
poinﬁ by stating in its brief that it is unclear to whom the
hardship must apply. This contention is without merit; a plain
reading of N.J.A.C. 5:93;15.1(a) reveals that any party, either

a developer or a municipality, may request a waiver. Developers

12 For instance, N.J.A.C. 5:91-4.1 provides a mechanism

for any person to object to a proposed Housing Element and Fair
Share Plan. N.J.A.C. 5:91-6.1 et seqg. outlines procedures to be
followed for the review of a Housing Element when an objection
has been filed. N.J.A.C. 5:91-13.1 et seg. provides for
amendments to the terms of a substantive certification to be
approved by the Council at any time following the granting of
substantive certification at the request of any party.
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do not have to have a constitutional right, as Appellant
asserts, to have their sites chosen’for inclusionary zoning in
order to claim a hardship due to a strict application of COAH's
rules. Furthermofé;rié ié unnecéssary for COAH to either define
"hardship" or "unnecessary" in order to give a plain meaning to
this waiver provision. Definitions for both words can be found
in most English dictionaries.

Moreover, N.J.S.A. 40:55D-70c, which gives boards of
adjustment the power to grant zoning variances in instances in
which the variénce would relieve an undue hardship, provides

adequate precedent for "hardship" as a definable term. See

Bressman v. Gash, 131 N.J. 517, 523-25 (1993), for a discussion

of the application of the term "hardship" to an application for
a zoning variance. Appellant’s argument that a term such as
"hardship, " whose meaning has been long established by both the
Legislature and the courts, is unconstitutionally wvague is
without merit. The waiver provisions-of N.J.A.C. 5:93-15.1 are
thus constitutional on their face and withstand due process
scrutiny as applied by New Jersey’'s Supreme Court in Ward,

supra.

B. COAH’Ss Formal Waiver Provisions Should Be Read
Disjunctively Rather Than Conjunctively.

Appellant next claims that even if they are wvalid, the
waiver provisions must be read conjunctively rather than

disjunctively. The cases appellant cites in support of this
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proposition, however, do not support this position. Both

Service Armament Co. v. Hyland, 70 N.J. 550, 558-59 (1976), and

Matter of Hazardous Waste Facility, 258 N.J. Super. 483, 488-89

(App. Div. 1992{, state thati statutory and, by analogy,
regulatory exceptions' should be strictly but reasonably
construed. A strict reading of N.J.A.C. 5:93-15.1 can only be
interpreted to mean that the three waiver provisions are to be
disjunctively applied. The word "or" is clearly placed where an
"and" would be if COAH had meant for its waiver provisions to be
applied conjunctively.

The approach taken by COAH in construing N.J.A.C. 5:93-15.1
is identical to that taken by the courts in applying a similar
statutory waiver provision. N.J.S.A. 40:55D-70c, which provides
standards under which a bulk variance may be granted by a board
of adjustment, also uses the word "or" to separate its various
standards. New Jersey courts have consistently applied these

standards disjunctively. See 165 Augusta Street, Inc. V.

Collins, 9 N.J. 259, 264 (1952) (applying the standards set

forth in R.S. 40:55-39¢c, the predecessor to N.J.S.A. 40:55D-70c,
disjunctively). Since a zoning variance is closely related to
a formal COAH waiver, and since the formal waiver standards are
in many ways similar to the standards necessary for a zoning
variance, this Court should similarly apply COAH's waiver

standards disjunctively.
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c. COAH'’'S Informal Waiver Provisions Are Not Subject To The
Rule-Making Requirements Of The Adminigtrative Procedure
Act. .

1. The Policy Does Not Constitute Formal Agency Action.

A waiver rule, which has been subjected to the formalities
of rule-making as required by the Administrative Procedures Act,

already exists. See N.J.A.C. 5:93-15.1. Appellant seems to

ignore this vital point in arguing that COAH'’s informal policy
of considering waivers somehow violates the requirements of the
Administrative Proéedures Act. COAH's policy merely gives
direction to the agency in determining the appropriateness of
employing its formal waiver rule in a given situation.

The informal policy of entertaining a waiver of the
requirements of N.J.A.C. 5:93-5.4, pursuant to COAH's formal

waiver provisions (gsee N.J.A.C. 5:93-15.1), does not constitute

administrative rule-making, and is therefore not subject to the
notice, publication, comment, and hearing requirements of formal
rule-making under the Administrative Procedure Act. N.J.S.A.
52:14B-2(e) defines an administrative rule as follows:

"Administrative rule" or "rule," when not otherwise
modified, wmeans each agency statement of general
applicability and continuing effect that implements or
interprets law or policy, or describes the organiza-
tion, procedure or practice requirements of any
agency. The term includes the amendment or repeal of

any rule, but does not include: (1) statements
concerning the internal management or discipline of
any agency; (2) intraagency and interagency state-

ments; and (3) agency decisions and findings in
contested cases.
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Id. COARH's informal policy of entertaining waivers does not
meet the definition of a rule as set forth in N.J.S.A. 52:14B-
2(e). COAH's policy is nothing more than an intraagency
statement describiﬁé é situatioﬁ in which it will entertain a
waiver request pursuant to its authority to do so under N.J.A.C.
5:93-15.1. As such, it falls under the ﬁintraagency statement"
exception to N.J.S.A. 52:14BR-2(e), and is therefdre not a rule
subject to formal rule-making requirements.

Moreover, the mere fact that the agency will consider a
waiver 1s so open-ended that it doesn’t even pass the minimal
test of being an agency action. Since this mere consideration
really cannot be considered an action, it can hardly be argued
that such consideration need be subject to formal rule-making.

In this connection, the Supreme Court has stated that:

[Ilt is within the agency’s discretion "to
select those procedures most appropriate to
enable the agency to implement legislative
policy."

In re Solid Waste Util. Cust. Lists, 106 N.J. 508,519-20 (1987)

(citations omitted). Thus, wunless due process or the
Administrative Procedures Act has been violated, courts will
defer to the agency'’'s preference. Neither has been violated in
the case at bar, and COAH has already expressed its preference
to deal with these situations on a case-by-case basis until it
has enough information in order to be able to determine, after
careful review, whether a formal rule change is necessary. See

AAS5la-52a. Since COAH's memorandum indicating its desire to
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consider situations on a case-by-case basis does not mandate a
particular substantive result, it cannot be said to in and of

itself require a formal rule.

2. Even If The Policy Is Substantive, It Is Still Not A Rule.

The New Jersey Supreme Court has set forth a six-part test
to be employed to ascertain whether an agency policy must be
considered an administrative rule which must be addressed by

formal rule-making. In Metromedia, Inc. v. Director, Div. of

Taxation, 97 N.J. 313 (1984), the Court stated:

[Aln agency determination must be considered an
administrative rule when all or most of the relevant
features of administrative rules are present and
preponderate in favor of the rule-making process. Such
a conclusion would be warranted if it appears that the
agency determination, in many or most of the following
circumstances, (1) is intended to have wide coverage
encompassing a large segment of the regulated oxr
general public, rather than an individual or a narrow
or select group; (2) is intended to be applied
generally and uniformly to all similarly situated
persons; (3) is designed to operate only in future
cases, that is prospectively; (4) prescribes a legal
standard or directive that is not otherwise expressly
provided by or clearly and obviously inferable from
the enabling statutory authorization; (5) reflects an
administrative policy that (i) was not previously
expressed in any official and explicit agency determi-
nation, adjudication or rule, or (ii) constitutes a
material and significant change from a clear, past
agency position on the identical subject matter; and
(6) reflects a decision on administrative regulatory
policy in the nature of the interpretation of law or
general policy. These relevant factors can, either
singly or in combination, determine in a given case
whether the essential agency action must be rendered

through rule-making or adjudication.
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Id. at 331-332. The Court ruled that the Division of Taxation’s
decision to apply an "audience share factor" to attribute a

portion of an out of state taxpayer's receipts to New Jersey, in

order to assess a tax on them, constituted a rule whose adoption
required compliance with statutory rule-making procedures. Id.
at 334. 1In the Metromedia case, supra, the Court found, after
balancing all of the relevant factors, that the agency determi-
nation in question passed the six part test as outlined by the
Supreme Court. Id. at 334-35.

Where all six factors were not present, however, the courts
have sustained an agency’s choice of administrative approach. In
American Cyanamid v. Dept. of Envir. Prot., 231 N.J. Super. 292
(App. Div.), certif. denied, 117 N.J. 89 (1989),>the Supreme
Court applied the six factors enumerated in Metromedia and
concluded that the Department of Environmental Protection did
not engage in de facto rule-making in wutilizing certain
technology and methodology to delineate a flood hazard area.
Id. at 305-07. The Appellate Division ruled that although the
DEP’'s actions had some characteristics of a rule, the Supreme
Court’s opinion in Metromedia, supra, does not reguire an
entirely quantitative, rather than a qualitative, analysis of
the six factors. Id. at 306-07. As a result, even though some
of the six factors were met, the Appellate Division concluded
that:

[Wle cannot fairly say that "all or most of the
relevant features of administrative rules are present
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[in this case] and preponderate in favor of the rule-
making process."

Id. at 307 (gquoting Metromedia, 97 N.J. at 331).

In State v. Garthe, 145 N.J. 1 (1996), the issue before the
Supreme Court was whether the action of the State Police in
setting forth procedures to test breath alcohol testing machines
was rule-making subject to the promulgation requirements of the
Administrative Procedure Act. Id. at 3. The Court once again
applied the six factor test outlined in Metromedia, supra.
Garthe 145 N.J. at 6. 1In discussing the six factors, the Court
stated:

All of those factors need not be present for an agency

determination to constitute rulemaking and are to be

balanced according to weight, not number.
Id. The Court went on to state that:

Obviously, not every action of a State agency,

including informal action, 1is subject to the formal

notice and comment requirement of N.J.S.A. 52:14B-4.
Id. at 7. The Court held that the State Police’s actions did
not constitute rule-making, stating:

[G]living proper weight to the factors, the action of

the State Police in setting forth procedures to test

breathalyzer machines is more like an intra-agency
memorandum than rulemaking."

In In _re Solid Waste Util. Cust. Lists, 106 N.J. 508

(1987), ninety-two solid waste utilities challenged a Board of
Public Utilities Order requiring them to turn over their
customer lists. Id. at 512-13. The Court held that the order

was a directive that was clearly inferable from the applicable

-58-



statute. Id. at 518. Thus, even though the Court determined

that the first three Metromedia factors were satisfied, the

order was found to be an attempt to obtain the information

necessary to do its job rather than a rule. Id. The Court
noted that:

As an alternative to acting formally through rule-
making or adjudication, administrative agencies may
act informally. . . . Although not discussed in
judicial decisions or legal literature as often as
formal action, informal action constitutes the bulk of
the activity of most administrative agencies.

Id. (Citations omitted).

The Court came to the same conclusion in John Doe V.

Poritz, 142 N.J. 1 (1995), again ruling that even though the
first three Metromedia factors were satisfied, the final three,
which deserved to be weighted more heavily, were not satisfied.
Id. at 97. As a result, the Attorney General’s implementation
guidelines involving sex offender registration and community
notification statutes were found not to constitute administra-
tive rules which must conform to the requirements of the
Administrative Procedure Act. Id.

Applying the Supreme Court’s well reasoned analysis to the
case at bar leads to the conclusion that COAH’'s informal waiver
policy is not an administrative rule pursuant to N.J.S.A.
52:14B-2. Therefore, there is no requirement for the policy to
conform to the formal requirements of N.J.S.A. 52:14B-4.

To the extent that COAH's informal policy to consider

‘waiver requests does not constitute action, gee Point IIIC1,
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supra, none of the six factors enunciated by the Supreme Court

in Metromedia, supra, are satisfied. Even if COAH's informal

intraagency policy of merely entertaining waivers that are
already covered Byh a- férmal rule is somehow construed to
constitute action, however, the policy is still not subject to
formal rule-making.

In the present case, at least the final three Metromedia
factors are not satisfied. The waiver policy does not prescribe
a legal standard or directive that is not otherwise expressly
provided by, or clearly and obviously inferable from, either the
Fair Housing Act or COAH's formally adopted regulations. It
does not reflect an administrative policy that was not
previously expressed in any official and explicit COAH determi-
nation, adjudication or rule. Furthermore, it does not
constitute a material and significant change from a clear, past
COAH position on the identical subject ma££ér. Finally, it does
not reflect a decision in the nature of the interpretation of
law or general policy.

More specifically, N.J.A.C. 5:93-15.1, which was formally
adopted pursuant to formal rule-making procedures, gives COAH
the discretion to grant waivers. The informal waiver policy
merely gives guidance to the agency in making a determination as
to whether to consider granting such a waiver pursuant to
N.J.A.C. 5:93-15.1 in a given circumstance. As such, it is

nothing more than an intraagency memorandum. Consequently,

COAH’'s informal waiver policy neither meets the statutory
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definition of a rule nor satisfies the six part test enunciated

by the Sdpreﬁé'Court iﬁuMetfémedia;'éﬁgra, féfydetermining‘when
rule-making procedures are necessary in order to validate agency

actions. COAH’'s informal waiver policy is thus valid as it is

presently applied.

D. Under The Facts Of This Case, Grant Of The Waiver Was Not
Arbitrary And Capricious.

Appellant also argues that COAH’s waiver provision is not
applicable to the facts of this case. COAH's position is that
each of standards for a formal waiver enunciated in N.J.A.C.
5:93-15.1 are satisfied in the case at bar. The three tests in
N.J.A.C. 5:93-15.1 are that waivers must (1) foster the
production of low or moderate income housing; (2) foster the
intent of rules; and (3) avoid unnecessary hardships.

COAH made extensive findings with respect to each of these
since they were all addressed in the Compliance Report that was
incorporated by reference into the rules granting substantive
certification. See AA33a-35a. The planner’s report first
observed that, as noted above, the site not only provides for
all of Hillsborough Township’s new 12 year cumulative obliga-
tion, but it also provides for an additional continuing
obligation for at least 300 additional low and moderate income
units. This securing of not only the instant 12 year obligation
in its entirety, but of the housing obligation for years to

come, demonstrates a commitment to the production of affordable
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housing that is exemplary. When it is further considered that
this cdmmitment was made, not in the context of litigation which
forced it upon Hillsborough, but on a entirely voluntarily basis
by Hillsborough, £ﬁén»COAH’s apblication of its "fosters the
production*rof Housing test again appears exemplary. It is not,
as Appellant charges, arbitrary and capricious. Clearly, COAH'’s
findings in this regard are well based. ..

With regard to fostering the intent, if not the letter, of
COAH'’s rules, COAH made an accurate determination, based on the
facts in this case, that although the instant site was only

partially located in Planning Area 4, it had ready access to

"sewer and water infrastructure. Thus, the COAH policy against

needless extension of infrastructure into virgin areas where
such extension was unnecessary had not been violated in this
instance. In the case at bar, road, Water, and sewer infra-
structure were already available to this site.

Accordingly, the intent of not only the COAH rules with
respect to affordable housing, but also of its rules with
respect to the extension of infrastructure in opposition to
State Plan policies, was met by the site. The waiver was
justified on these grounds as well. 1In addition, although not
noted by COAH at the time, its parallel regulation, N.J.A.C.
5:93-5.4(d), clearly sanctioned what COAH did in this case. See
Point IIB, supra. COAH approved a'site which had access to
water and sewer infrastructure, although the State Planning map

had not recognized the existence of this infrastructure when it
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placed the site in Planning Area 4. As already noted, although
much of the site is located in Planning Area 4, it was adjacent

to substantial infrastructure. Thus, this case is exactly what

COAH had anticipatéd as a poteﬁtial use of its waiver rule.
AA33a-35a.

Finally, as COAH found, a strict application of the rule
would create an unnecessary hardship. As previously stated,
Hillsborough had made substantial commitments to this site since
at least 1991. See Statement of Facts, supra. The developer
does therefore have vested rights. Furthermore, the site has
been a focus of planning in Hillsborough for a long period of
time.

It would thus indeed be a hardship, as the Director of the
Office of State Planning found, to force Hillsborough to find
another site when this one already has vested approvals to be
built, and has been in the planning stages for so long. In
fact, this site has‘been in various planning stages longer than
the State Plan has been in existence. As the State Plan itself
implies in its equity provisions quoted above, even planning
policies must recognize existing equities and arrangements.

Similarly, it defies reason to insist that a community
which has approved a substantial project and granted it rights
should be forced to find another project, merely to satisfy the
technical application of a rule contained in N.J.A.C. 5:93-
5.4(c). This rule is not even applicable to a mixed Planning

Area community. Nonetheless, Appellant bravely proceeds with

-63-



s

just such an argument. This Court should reject this argument

~and find that COAH, with the advice and consent of the Office of

State Planning, acted. properly to promote housing. COAH's
actions were consisgen£ ﬁith theiintent of its rules, including
those rules dealing with the State Plan, especially N.J.A.C.
5:93-5.4(4). In addition, COAH’s actions served to avoid
hardship both to the developer, which has been working in good
faith‘on this site for most of a decade, and to the Township,
which has been working with the developer in planning this site

and had granted it vested rights.
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CONCLUSION
It is thus clear that, absent arbitrary and capricious
conduct, New Jersey courts are loath to upset the determinations
of administrative agencies. In this case COAH has clearly acted

within its statutory mandate by granting certification of

Hillsborough’s housing element and Fair Share Plan. Its

interpretation of the Fair Housing Act and its granting of the
waiver is supported by the text, legislative purpose, and public
policy embodied by the statute. Accordingly, since COAHLacted
within its discretion, and did not act in an arbitrary or
capricious manner in granting substantive certification to
Hillsborough Township’s Housing Plan, this Court should affirm

COAH’'s grant of substantive certification in this case.

Respectfully submitted,

GREENBAUM, ROWE, SMITH, RAVIN
DAVIS & HIMMEL LLP /
Attorneys for Rggpondent /
Hillsborough ﬁil 4
Adult Livipg,

/¢

v

PETER A. BUCHSBAUM

Dated: July 3, 1997
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Engineﬁnng ASSOCiates PAUL €. POGORZELSKI, N2 PL § PP

Consulting Civil, Environmental & Municipal Engineering
Land Surveying ¢ Professional Planning ¢ Landscape Architecture

April 25, 1997

Peter A. Buchsbaum, Esq.

Greenbaum, Rowe, Smith, Ravin, Davis & Himmel

Metro Corporate Campus I, PO Box 5600 ,

Woodbridge, New Jersey 07095 Faxed Only

RBE: Greenbriar at The Village
Hillsborough Township

Dear Mr. Bﬁchsbaum:

Pursuant to your request regarding Greenbriar at The Village, I am herewith transmitting the
following items:

1. A copy of a plan entitlad "New Jersey State Planning Areas for Greenbriar at The
Village, Hillshorough Township, Somerset County, New Jersey* dated April 25,
1997 and indicating Greenbriar at The Village lot boundaries and the appropriate
New Jersey State Planning Areas.
Specifically, the enclosed map indicates the following:
Planning Area PV4-Planned Village-Rural Planning Arca  686.8 Acres  90.8 Percent
Planning Area 2-Suburban Planning Area 65.8 Acres 8.7 Percent
Planning Area S-Environmentally Seasitive Planning Area 3.7 Acres (.5 Percent

756.3 Acres 100.0 Perceat

" Mease Reply To:

@ CENTRAL NI REGIONAL OFFICE « P.O. Box 275 » 133 Amwell Road « Belle Mead, N.1. 38502 » (908) 359-8281 « FAX # (908) 359-1580
O WESTERN NJ OFFCE « 1128 Route 31 « Lebanon, New Jersey 08831 + (908) 735-9500 « FAX # (908) 735-6364

T SOUTHERN NJ OFFICE « 2345 Route 33 » Robbinsville, New Jertey 08691 o (609) 255-3263 = FAX # (609) 259-0278

QO NORTHERN NJ OFFICE « 114 Algonquin Parkway « Whippany, New Jersey 07981 ¢ (201) 8878711 « FAX # (201) §87-7749

Q EASTERN PA OFRCE « 50 East Court Street » Doylestown, PA 18901 » (215) 345-1876 © FAX # (215) 345-1730

la



Peter A, Buchsbaum, Bsq.
April 2§, 1997
Page 2

RE: Greenbriar at The Village
Hillsborough Township

2, A copy of a plan entitled "Sanitary Sewer Service Areas for Greenbriar at The
Village, Hillsborough Township, Somerset County, New Jersey” dated April 25,
1997 and indicating Greenbriar at The Village lot boundaries and the appropriate
Sanitary Sewer Service Areas,

Specifically, the enclosed map indicates the following:

Individual On-Site Septic Areas 715.9 Acres  94.7 Percent
Projected SRVSA Service Area 304 Actes 4.0 Percent
Existing SRVSA Service Area 10.0 Acres 1.3 Percent

756.3 Acres  100.0 Percent

Please review the enclosed information and contact me should you have any questions.

Sincerely,

Robert B. Heibell, P.E. & L.S.
RBH/sw
cc:  John R, Halleran, Esq. (w/encl)

Harry Smith (w/encl)
Gregory A. Snyder (w/encl)
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- HILLSBOROUGH TOWNSHIP MASTER PLAN
UPDATE TO LAND USE ELEMENT

GREENWAYS NARRATIVE

2-5 PROJECTED LAND USE
Paragraphs one through five remain unchatiged.
GREENWAYS PLAN

“Greenways are a testament to the need to protect our
lands and keep them alive, healthy, and green. The
community-based, democratic effort to bring greenways
about is composed of hard-working, ordinary people
who are dedicated to improving the quality of their
everyday lives by preserving and connecting the
remnants of nature near their homes and workplaces.”

- Charles E. Little, Greenways for America

The Hillsborough Township Greenways Plan consists of a
largely uninterrupted expanse of existing open space, both private and
public, which links together woodlands, wetlands, stream corridors,
steep slopes, and other sites having geological, botanical, cultural and
historic qualities.

In some cases, the Greenways Plan is limited to a narrow

| easement; in other cases, it expands to the width of a field, a farm, or

a meadow. In all cases, the Greenways Plan is important because it
provides a meaningful way of linking together existing open space, as
well as proposed open space.

The proposed open space areas are conceptual corridors and
broad linkages that have been designed to connect the existing open
space. These proposed greenways follow ridge lines, parallel stream

-1-
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Update to Master Plan
Greenways Plan Narrative and Map
November 7, 1996

corridors, and may include significant areas of wetlands and
floodplains. Ultimately, these proposed greenways will provide
planners and township officials with a valuable framework for the
purchase of open land, and for guiding future development decisions.

In addition, the Hillsborough Greenways Plan is designed to
provide all of its citizens with numerous opportunities to enjoy a
diverse mix of both passive and active recreational experiences.
Wherever practical, the Greenways Plan provides interconnections
between developed areas, schools, parks and natural areas. It should
be noted, however, that many portions of the Greenways Plan will be
left undisturbed to provide natural habitat and wildlife corridors. The
Greenways Plan also recognizes similar plans in adjacent
communities, and an effort has been made to provide linkage with
open space in East Amwell and Montgomery Townships. In this
way, Hillsborough’s Greenways Plan serves both local and regional
needs by providing an open space system of countywide significance.

The benefits which accrue from preserving and protecting open
space through a Greenways Plan are many. Among other things
greenways:

¢ Protect environmentally sensitive lands

e Provide valuable corridors for wildlife movement

e Preserve ecological diversity by protecting valuable habitat

¢ Protect water quality and control flooding by providing
" buffers between developed areas

e Provide diverse recreational opportunities
e Preserve local character

e Save tax dollars by controlling development

-2.-
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Update to Master Plan
Greenways Plan Narrative and Map
November 7, 1996

e Provide outdoor classrooms where citizen can study the
natural environment

e Help to shape new growth and development so that it
accommodates community needs and goals.

“A clean, safe and attractive environment is essential to
assuring the health of our citizens,” so notes the New Jersey State
Plan. Hillsborough Township recognizes this need and by
implementing a Greenways Plan seeks to ensure a high quality of life
important to the identity of the community.

Proposed Greenways Plan to be numbered 4-A.

Land Use Element pages 17 through 19.
November 7, 1996
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HILLSBOROUGH TOWNSHIP MASTER PLAN
UPDATE TO CIRCULATION ELEMENT

AMSTERDAM ROAD NARRATIVE

4-5 CIRCULATION PLAN
Paragraphs one through five remain unchanged.

The Millstone River Road By-Pass, more commonly known as

Amsterdam Drive runs North/South from Hillsborough Road to

Hamilton Road by way of intersection with “Corporate Way” just
south of Hamilton Road. Due to environmental restraints, flood free
improvement of Sunnymeade Road is not possible and a more
effective northerly link via Corporate Way to Millstone River Road is
now envisioned. In this manner the traffic from Amsterdam Drive
will re-join River Road just south of Manville. The road is
envisioned as a major North/South collector for residents of the
southeast portion of the Township and will help equalize North/South
traffic in that area, providing relief for South Woods Road and
existing Millstone River Road. This is consistent with the State’s and
Township’s intended purpose of preserving the Millstone River
Historic and Scenic Corridors, eliminating the need for realignment

- and widening of Millstone/River Road.

In order to protected and preserve the quality of life for those
existing and proposed residents along the intended corridor, the
following design standards have been developed with the assistance
of residents and the Somerset County Engineer’s Office:

1.  The roadway will have a somewhat serpentine é.lignment
relying as much as possible on a 900 foot radius. This is both
the minimum acceptable design radius and maximum desirable
radius.

13a



Update to Master Plan
Amsterdam Road Narrative
November 7, 1996

2.

The 70 foot wide Right-Of-Way will be bounded on both sides
by minimum 30 foot conservation easements.

The typical pavement shall be 40 feet curb to curb, striped for
two lanes with shoulders, utilizing the shoulder areas for bike
paths.

Curbs, sidewalks and street trees shall be maintained along the

full length of the roadway, with densely planted earthen berms

constructed along adjacent properties of a height to obscure the
sight and sound of vehicular traffic. Sidewalks, yet to be built,
in the existing 80 foot Right of Way sectiohs should be built 7

feet 0 inches inside the Right of Way.

At the southern end, the T-intersection with Millstone River
Road will remain.

The Northern intersection with Corporate Way or Hamilton
Road shall be a T-intersection.

The road shall be “restricted access” with no private driveway
access permitted.

The intended speed limit shall be the lowest acceptable to the
Somerset County Engineer’s Office based on input from the
Township and local residents, which has been identified by the
County Engineer to be accepted at a maximum of 35 mph.

This “Residential Collector” roadway will ultimately be taken

~ over as a “County” roadway.

Paragraphs six through nineteen remain unchanged.

Circulation Element pages 9 through 15.
November 7, 1996
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HILLSBOROUGH TOWNSHIP MASTER PLAN
UPDATE TO CONSERVATION ELEMENT

GREENWAYS NARRATIVE

8-2 GREENWAYS PLAN (new section)

“Greenways are a testament to the need to protect our
lands and keep them alive, healthy, and green. The
community-based, democratic effort to bring greenways
about is composed of hard-working, ordinary people
who are dedicated to improving the quality of their
everyday lives by preserving and connecting the
remnants of nature near their homes and workplaces.”

- Charles E. Little, Greenways fof America

The Hillsborough Township Greenways Plan consists of a
largely uninterrupted expanse of existing open space, both private and
public, which links together woodlands, wetlands, stream corridors,
steep slopes, and other sites having geological, botanical, cultural and
historic qualities.

In some cases, the Greenways Plan is limited to a narrow
easement; in other cases, it expands to the width of a field, a farm, or
a meadow. In all cases, the Greenways Plan is important because it
provides a meaningful way of linking together existing open space, as
well as proposed open space. ’

The proposed open space areas are conceptual corridors and
broad linkages that have been designed to connect the existing open
space. These proposed greenways follow ridge lines, parallel stream
corridors, and may include significant areas of wetlands and
floodplains. Ultimately, these proposed greenways will provide
planners and township officials with a valuable framework for the
purchase of open land, and for guiding future development decisions.

-1-
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Update to Master Plan
Greenways Plan Narrative and Map
November 7, 1996

In addition, the Hillsborough Greenways Plan is designed to
provide all of its citizens with numerous opportunities to enjoy a
diverse mix of both passive and active recreational experiences.
Wherever practical, the Greenways Plan provides interconnections
between developed areas, schools, parks and natural areas. It should
be noted, however, that many portions of the Greenways Plan will be
left undisturbed to provide natural habitat and wildlife corridors. The
Greenways Plan also recognizes similar plans in adjacent
communities, and an effort has been made to provide linkage with
open space in East Amwell and Montgomery Townships. In this
way, Hillsborough’s Greenways Plan serves both local and regional
needs by providing an open space system of couritywide significance.

The benefits which accrue from preserving and protecting open
space through a Greenways Plan are many. Among other things
greenways: | .

e Protect environmentally sensitive lands

¢ Provide valuable corridors for wildlife movement

e Preserve ecological diversity by protecting valuable habitat

e Protect water quality and control flooding by providing
buffers between developed areas

¢ Provide diverse recreational opportunities
e Preserve local character
o Save tax dollars by con&olling development

¢ Provide outdoor classrooms where citizen can study the
natural environment

e Help to shape new growth and development so that it
accommodates community needs and goals.
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