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Please accept this letter brief in lieu of a more formal

brief in support of respondent, the New Jersey Council on

Affordable Housing’s (“the Council” or “COAH”) Motion for Dismissal

of this appeal as moot.
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PROCEDURAL HISTORY AND STATEMENT OF FACTS

This is an appeal by New Jersey Future, Inc. (“NJF”) to
the April 3, 1996 grant of substantive certification by the New
Jersey Council on Affordable Housing (“the Council” or “COAH")to
the housing element and fair share plan of the Township of
Hillsborough (“Hillsborough”) in Somerset County. The appeal
focuses on the Council’s waiver of the center designation
requirements of N.J.A.C. 5:93-5.4(c) for a Planned Adult
Community/Health Care Facility (“PAC/HCF”) site owned by the
Hillsborough Alliance for Adult Living, L.P. (“HAAL”), which
Hillsborough chose to be the sole inclusionary site in its fair
share plan and for which it requested the Council'’s certification
for zoning for 3,000 units of housing, with a 15 percent set-aside
for affordable housing that would satisfy Hillsborough’s Mount
Laurel obligation for the 1987-1999 certification period and into
the future.

After all parties filed their briefs on the merits with
this Court, the case was remended to the Council by order dated
January 7, 1998. The remand was in response to two orders allowing

supplementation of the record with material documenting actions by
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Hillsborough subsequent to the Council’s certification decision.
When filing its brief in the Appellate Division, the Council had
moved to have material documenting Hillsborough’s actions added to
the appellate record. That motion, M-001289-97, was granted on
November 12, 1997. Based on this new material, the Council argued
in Point II of its appellate brief that the case should be remanded
to the Council because the material demonstrated that Hillsborough
had “stopped supporting the PAC/HCF site as a site for affordable
housing” and the remand was necessary so that the Council “may take
appropriate action with regard to Hillsborough’s fair share plan.”
NJF subsequently made a motion for the Appellate Division to
take judicial notice of, or to supplement the record with,
additional material that further documented Hillsborough’s actions
subsequent to substantive certification. That motion was granted
on January 7, 1998 in conjunction with the remand order.

In its January 7 order, this Court temporarily remanded
the appeal to COAH for the purpose of allowing the Council “to
consider all of the materials we have allowed to be added to the
record before us...along with such other facts as COAH deems
relevant.” Further, this Court directed COAH to “consider whether,
in view of recent actions by Hillsborough Township, the grant of
substantive certification remains valid and whether any new issues
requiring COAH resolution have been presented.” Finally, COAH was
directed to “address the issue of whether the proposed development
is governed by N.J.A.C. 5:93-5.4(d) or N.J.A.C. 5:93-5.4(c).” This

court retained jurisdiction of the matter.
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Upon receipt of the remand order, the Council issued an
Order to Show Cause on February 5, 1998 (Ra32, Ra33), directing
Hillsborough and all parties to the litigation to show cause before
the Council “whether the grant of substantive certification by the
Council dated April 3, 1996 to the housing element and fair share
plan of Hillsborough remains valid as a consequence of actions by
Hillsborough subsequent to the grant of substantive certification
with regard to the Planned Adult Community (“PAC”) site, as those
actions have been documented in the briefs and appendixes, as
supplemented, filed in [the appellate division 1litigation].”
Further, the Order to Show Cause stated that Hillsborough and all
parties to the litigation could file written submissions with COAH
and could address all substantive issues raised by the January 7,
1998 remand “including what COAH's proper disposition of this
matter should be.” Also, Hillsborough and the parties could
“present their positions as to the procedures to be employed by the
Council to effectively and expeditiously respond to the January 7,
1998 Order.” Ra32, Ra33.

The return date of the Order to Show Cause was ultimately
set for the Council’s meeting of April 1, 1998. Briefs were filed
in response to the Order to Show Cause by Hillsborough , NJF, HAAL,
P.E.C. Builders, Inc. and SKP land, Inc. (“Hiller”) and the Friends
of Hillsboréugh (“FOH”). FOH was not a party to this appellate
litigation, but moved before the Council to intervene in the matter
as a party. On April 1, 1998 the Council heard that motion and

granted FOH the right to participate in the matter, but not as a
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party (Ra34 to Ra3s).

On April 1, 1998 the matter was argued before the
Council. Hillsborough, and all parties and participants, were then
allowed to submit further written submissions on or before April
15, 1998. NJF, HAAL and FOH did subsequently submit further
briefing. Hillsborough and Hiller did not. Also, at the April 1,
1998 meeting, a COAH task force was appointed to consider the
matter and to recommend a course of action to the Council. At its
meeting of June 3, 1998 the Council voted to revoke its grant of
substantive certification to Hillsborough’s housing element and
fair share plan (Ral).

The Council’s revocation of substantive certification
was based upon a decision that was also adopted by vote of the
Council on June 3, 1998 (Ra2 to Ra33). The decision concluded that
Hillsborough’s actions subsequent to certification had rendered the
Council’s certification “null and void” and that the Council’s
revocation of that certification was, therefore, a “mere
formality.” Ral9, Ra20. Further, the waiver of center designation
to the PAC/HCF site that was the focus of NJP’'s appeal was also
voided by the Council’s revocation decision (Ra26 to Ra28 ).

Because the Council has revoked the substantive
certification decision from which NJF appealed, this case is now
moot. Therefore, the appeal must be dismissed.

ARGUMENT
THIS APPEAL SHOULD BE DISMISSED AS MOOT

BECAUSE ON JUNE 3, 1998 THE NEW JERSEY COUNCIL
ON AFFORDAELE HOUSING, IN RESPONSE TO A REMAND
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BY THIS COURT, REVOKED ITS APRIL 3, 1996 GRANT
OF SUBSTANTIVE CERTIFICATION TO THE HOUSING
ELEMENT AND FAIR SHARE PLAN OF THE TOWNSHIP OF

HILLSBOROUGH, THE COUNCIL ACTION FROM WHICH
THIS APPEAL WAS TAKEN.

Appellant NJF appealed the Council’s April 3, 1996 grant of
substantive certification to Hillsborough and in that appeal
challenged, primarily, the Council’s grant of a waiver from the
Council’s requirement at N.J.A.C. 5:93-5.4(c) that inclusionary
sites for affordable housing must be in centers when the site is
located in a rural Planning Are 4, as defined in the State
Development and Redevelopment Plan (“SDRP”). On June 3, 1998 the
Council revoked Hillsborough’s grant of substantive certification
and the waiver of N.J.A.C. 5:93-5.4(c) upon which the certification
was based. Therefore, NJF’s appeal is moot. as such, the appeal
should be dismissed by this court.

Questions that have become moot or academic prior to
judicial scrutiny generally® have been held to be an improper
subject for judicial review. Oxfeld v. NJ State Bd. of Ed., 68
N.J. 301, 303-304 (1975); In re Geraghty, 68 N.J. 209, 212-213
(1975); Anderson v. Sills, 143 N.J. Super. 432, 437 (Ch. Div.

1976). There are two basic reasons which lie at the heart of the

*The New Jersey Constitution, unlike the federal Constitution
does not restrict judicial power to review matters to “cases and
controversies.” See U.S. Const. Art. III, §2, cl.l1l and N.J. Congt.
(1947), art. VvI, 81, 91. Nevertheless, our courts have long
practiced a policy of judicial restraint, declining to render
advisory opinions and declining to exercise jurisdiction in the
abstract. See DeVesa v. Dorsey, 134 N.J. 421, 428 (1993).
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“mootness doctrine.” First, for reasons of judicial economy and
restraint, courts will not decide cases in which the issue is
hypothetical, a judgment could not provide effective relief or the
parties do not have concrete adversity of interest. Additionally,
it is a fundamental premise of our legal system that "“a contest
engendered by genuinely conflicting interests of the parties is
best suited to development of all relevant material before the
court.” Anderson v. Sills, supra at 437. Therefore, where there
is a change in the posture of a matter so that a question is
created concerning the immediacy of a controversy, our courts will
generally stay their hand and dismiss the matter as moot. Id. A
matter is considered technically moot when the original issue
presented has been resolved, at least concerning the parties who

initiated the litigation. DeVesa v. Dorsey, 134 N.J. 421, 428

(1993) .

The courts of this state, therefore, have consistently
expressed a refusal to render decisions in the abstract and have
emphasized that litigation should proceed only in circumstances
when an actual controversy exists which casts the parties to a

particular action in adversarial positions. Id. and Crescent Park

Tenants’ Ass’n v. Realty Eguities Corp., 58 N.J. 98, 107 (1971).7

*However, the courts will occasionally rule on such matters
when they are of substantial importance and capable of repetition,
yet evade review. Matter of J.I.S. Indus. Service Co. Landfill, 110
N.J. 101, 104 (1988); Matter of Conroy, 98 N.J. 321, 342 (1985).
For example, in Matter of Conroy the Supreme Court determined that
the issue of when withdrawal of life support is appropriate was of
such great public magnitude and capable of repetition and evasion
of review so as to justify the assumption of jurisdiction by the
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Here, an appeal was taken to challenge the Council’s grant of a
waiver of one of its rules that was essential to the Council’s
grant of substantive certification to Hillsborough. The
certification decision has now been revoked by the Council and the
granted waiver has been withdrawn. In fact, the Council in its
decision on the matter has stated that it will not grant any
waivers to Hillsborough in the future if the municipality again
petitions for substantive certification. Ra26 to Ra28. Therefore,
this appeal is moot. Because the mootness obviates the need for
judicial review, the appeal should be dismissed.
CONCLUSION
For the foregoing reasons, respondent New Jersey Council
on Affordable Housing requests that this appeal be dismissed as
moot.

PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY

Respectfully submitted,

By: éb4J2ﬂ4><§7l/%21}Z<

William P. Malloy
Deputy Attorney General

c: Edward Lloyd, Esq.
Frank Yurasko, Esqg.
Ronald L. Shimowitz, Esq.
Stephen Eisdorfer, Esq.
Peter A. Buchsbaum, Esqg.
Edward A. Halpern, Esqg.
James Farber, Esqg.
Raymond R. Trombadore, Esqg.

court. In contrast, however, this matter, involving a challenge to
the Council’s waiver of one of its rules, presents no such
situation. This case is fact-specific to Hillsborough.



RZSOLUTION REVOKING SUBSTANTIVE CERTIFICATICN NO. 31-8:&

WHEREAS, Hillsborough Township, Somerset County, reczived
substantive certification No. 31-99 of its housing element anc fair
share plan from the New Jersey Council on Affordable Housing con
April 3, 1996; and

WHEREAS, for '‘the reasons set out in the atzzched
decisiorn, the Council has determined that Hillsborocugh Tcﬁnshi; has
materially violated the terms of its substantive certificaticz and
has thus rendered its fair share plan null and void; and

WHEREAS, on June 3, 1998 the New Jersey Council on
Affordable Housing voted to revoke Hillsborough’s fair share plan
for the reasons set out in the attached opinion.

NOW THEREFORE BE IT RESOLVED that the New Jersey Ccuncil
on Affcrdable Housing hereby revokes substantive certificaticn No.

31-99 granted to Hillsborough Township, Somerset County.

I hereby certify that this
resolution with its attached
decision was duly adopted by
the Council on Affordable
Housing on June 3, 1998

-

~ )

v

//A/Z;f1gagr <izgigi‘ig}

Re#ee Reics, S%cretar§'
Council on Affdrdakle Housing
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IN THE MATTER OF THE ) NEW JERSZY

PETITION FOR CERTIFICATION COUNCIL ON AFFORDABLE HOUSING
OF THE EOUSING ELEMENT )
AND FAIR SHARE PLAN OF DECISION ON RZIMAND

THE TOWNSHIP OF )
HILLSBOROUGH, SOMERSET
COUNTY )

This case has been remanded to the New Jersey Council on
Affordable Housing (“the Council” or “CO2H”) by orcder cI the
Superior Court, Appellate Division, dated Januaxy 7, 1998. The
case is an appeal by New Jersey Future, Inc. ("NJF”) tc the 2pril
3, 1996 grant of substantive certification by the Council to the
housing element and fair share plan of the Township of Hillsbcrough
(“*Hillsborough”) in Somerset County. The appeal fccuses
particularly on the Council’s waiver of the center cesignation
requirements of N.J.A.C. 5:93-5.4(c) for &z Plarned 2dult

Community/Health Care Facility (“PAC/HCF”) site owned by the

Hillsborough Alliance for Adult Living, L.P. (“HAAL"), which

Hillsborough chose to be the sole inclusionary site in its fair
share plan and for which it requested the Council’s certificztion
for zoning for 3,000 units of housing, with a 15 rercent set-zside
for affordable housing that would satisfy Hillisboroucn’s Xount
Laurel obligation for the 1987-1999 certificaticn pericc anc intc
the future.

When filing its brief in the Appellate Division, the
Council moved to have material documenting Hillszorough'’s actions
subseguent to substantive certification acdded to the apre_late
record. That motion, M-001289-97, was grantec on Ncvemper 12,

1997. Based on this new material, the Council argued in Point II
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of its appellate brief that the case should be remanded to the
Council kecause the material demonstrated that Hillsborough had
“stopped supporting the PAC/HCF site as a site for affcrdable
housing” and the remand was necessary so that the Council "may take
approoriate action with regard to Hillsborough’s fair share plan.”

NJF subssguently made a motion for the Appellate Division
to taxe judicial notice of, or to supplement the rscord with,
additional material that further documented Hillsborough’s actions
subsequent to substantive certification. That motion was granted
on January 7, 1998. In its order, the Appellate Division also
temporarily remanded the appeal to COAH for the purpose of allowing
the Council “to consider all of the materials we have allowed to be
added to the record before us...along with such other facts as COAH
deems relevant.” Further, the Appellate Division directed COAH to
“consider whether, in view  of recent actions vby Eillsbcrough -
Township, the grant'of substantive certification remains valid and
whether any new issues requiring COAH resolution have been
presented.” Finally, the Appellate Division directed COAH to
“address the issue of whether the proposed development is gcverned
by N.J.A.C. 5:93-5.4(d) or N.J.A.C. 5:93-5.4(c}.” Finally, the
Appellate Division rstained jurisdiction of the matter. A list of
the documents added to the record and whicnh CC2X was cirectad to
consider is attachsd as Exhibit A.

Upon receipt of the Appellate Division order, the Cocuncil
issued an Order to Show Cause on February 5, 1998, Exhibit B,

directing Hillsborough and all parties to the agcsllate litigation
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to shcw cause before the Council at its regularly scheduled meeting
of March 4, 1998 “whether the grant of substantive certification by
the Council dated April 3, 1996 to the housing element and fair
share plan of Hillsborough remains valid as a consequence of
actions by Hillsborough subsequent to the grant of substantive
certification with regard to the Planned Adult Community (“2AC”)
site, as those acticns have been documented in the briefs and
appendixes, as supplemented, filed in ([the appellate division
litigation] .” Further, the Order to Show Cause stated that
Hillsborough and all parties to the litigation could file written
submissions with COAE and could address all substantive issues
raised by the January 7, 1998 remand “including what CCAH’s proper
disposition of this matter should be.” Also, Hillsborough and the
parties could “present their positions as to the procedures to be..
employed by the Council to effectively and expeditiously respond to
the January 7, 1998 Order.” . . . . . }

At the request of Hillsborough, the return date of the
Order to Show Cause was rescheduled to the Council’s meeting of
April 1, 1998 and the original briefing schedule was also amended
at the reguest of the parties. B3riefs were filed in rsspcnse to
the Order to Show Cause by =illsborough , NJF, HKRAL, Z.Z.C.
Builcders, Inc. and SX? land, Inc. (“Hiller”) and the Friends of
Hillsborough (“FCH”). FOH was not a rparty to the aprellate

litigation, but mcved before the Council to intervene in the matter

(r
-t
O
cr
’l
O
1
[«
31
£

as a party. On April 1, 1998 the Council heard tha
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granted FOH the right to participate in the matter, but not as a

'g

arty.

On April 1, 1998 the matter was argued before the
Council. Hillsborough, and all parties and participants, were then
allowed to submit further written submissions on or before April
15, 1998. NJF, HAAL and FOH did sukseguently submit {urther

briefing. Hillsborough and Hiller did not. Also, at the Agril 1,

e

1998 meeting, a COAX task force was appointed to considasr the
matter and to recommend a course of action to the Council. At its
meeting of June 3, 1998 the Council adopted the follcwing as its
decision in this matter.

The only inclusionary site in Hillsborough’s fair share

plan to which the Council granted certification on April 3, 1595 i

n

the PAC/ECF site, which was to produce 3,000 units of housizg, 13
percent of which were to be affordable housing, and 160 of which
were to be built within the six-year period of ~Hillsborsugh's
certification. The site was the subject of a February 27, 19$5
“Municipal Development Agreement” signed by Hillsborough and =AAL.
The detailed history of Hillsborough’s efforts to xrsceivs

substantive certification frem COAX for its fair share plan is set

£2

out at length at the Procedural History and Ccunterstatemsn: ci
Facts submitted by the Council to the Appellate Division In its
October 10, 1997 brief on the merits in this matter. This

Frocedural History and Counterstatement of Facts, which is Zound

petween pages 2 and 27 of the Council’s briesf, is inccrpora:zd cy

5a



Important to the history of this matter is the fact that
Hillsborough and HAAL had signed the February 27, 1996 “Municipal
Development Agreement.” This agreement was material to COAH’'s
certification decision. The Municipal Development Agresment
evidenced mutual cocperation between Hillsberougn and the developer
of the PAC/HCF site with regard to develcpment of the site,
including an implied viedge of Killsborouch’s active suppcrt for
the extension of sewer service to the PAC/HCF site as well as
Hillsborough’s support for a change of designation for the majority
of the PAC/HCF site from rural Planning Area 4 to the more easily
developed Planning Area 2 in the next cross-acceptance period for
the State Development and Redevelopment Plan (SDR?). Therefore, the
Municipal Development Agreement provided to the Council a large
measure of certainty that the PAC/HCF site would be develored to-
produce 160 units of affordable housing during Hillsborough’'s six
year certification period. As a consaquence, Hillsborough-received
24 rental bonus credits pursuant to N.J.A.C. 5:93-5.15(d) because
the Council determined that there was the reguired “firm commitment
for the construction” of the 40 rental units included in its plan.
This “firm commitment” was establisheZ by ths Municipal Development

- r
rc ©c:

(L
)

Agreement. That Agreement was attzched to &and nad

- v
a o

COAH's substantive cercification resslution.

n

The, materials which have been added to the appellate
record, and which COAH has been orderzd to consider with recard to

its grant of substantivs certification, deocument Hillsbo

H
o]
o
Q
jo g
0

lack of compliance with the requirewsnts of its fair shars plan.
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Among the most important documents are two letters to COAH dated
June 7, 1997 and April 8, 1997 in which representatives c2
Hillsborough informed the Council that Hillsborough was not taking
the necessary affirmative steps to include the PAC/HCF site in the
Somerset County/Upper Raritan Watershed Wastewater Management Plar.
Inclusion in this plan was necessary for the provisicn of sewer
service to the PAC/HCF site. Further substantiating Hillsborzugh’s
actions are copies of two resolutions of the Hillsborough Tcwnship
Planning Board dated April 3, 1997 and Hillsborough Township
Committee Resolutions dated April 23, 1997 and June 25, 1997. These
resolutions document Hillsborough’s retreat from its support of the

extension of sewer service to the PAC/HCF site. Also added to th

(¢}

record is a copy of the Hillsborough Township Committee Resolution
dated October 29, 1997, which repealed Chapter 77, secticn 91.1
(the PAC/HCF ordinance) of the township’s municipal codé. This
resolution removed the underlying zoning for the HAAL site, making

the General Development Plan that had been approved for the site by

the planning board in 1992 difficult, if nct impossibls, tc
realize. These were among the materials and actions which the
varties were asked to address in their briefs submitted in responss

)

tc tha Arrellate Division’s remand order and the Council’s Crizr :

O

Show Cause. These responses will now be reviewed.

In response to COAH'’s Order to Show Cause, EillsZcrough
submitted a brief in which it stated that its Octoker 22, 1957
repeal of the PAC/HCF ordinance did not affect CCAH's grant ci

1

substantive certification, nor the Municival Deve_opment Agrzsment

)
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that Hillsborough had executed with HAAL on February 7, 1996.
Hillsborough took the position that the PAC/HCF ordinancs was
repealed so that a better, alternative approach could be used by
Hillsborough to provide senior citizen housing in the municipality.
Further, the repealer did not affect the HAAL site, stated

Hillsborough, because EAAL had received the General Develcpment

Plan aporoval pursuant to the PAC/HCF =zoning. Thereforz, by
excepting the EKERAL property from the =zoning repeal and by

developing an alternative scheme for the provision of senior
citizen housing in Hillsborough, Hillsborough claimed that it
continued to provicde for affordable housing consistent with its
grant of substantive certification.

Also, Hillsborough claimed that it had not changed its
position with regard to the provision. of sewer service to the
PAC/HCS site after substantive certification.. Hillsborcugh noted
that in 1595 the township committee did not believe it. was
appropriate to sponsor a wastewater management plan invcliving
individual property owners “where objections have been filed” and
that this continued to ke the municipality’s position in 1997 with
recard to the provision of sewer service to the HAAL site.
Hillsbcrough rnoted that HAAL had filed for an amendment to the
wastewater manageﬁent vplan and that the tcwnship’s position
communicated to COAXH in April and June of 1997 that it was going to

allow the DEP process to “go forward without teing prejudged Ty the

Township Committes” was identical to its position articulzatsd in

1

133%5. Therefcre, Eillsborough stated that "“theres should have tesen
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no surprise to the developer or COAH” when these letters were
written based upon Hillsborough's prior activities in 1995.
Hillsborough urged COAH to “hold this matter in abeyance”
until the Hillsborough Township Planning Bcard rsviewed a plan that
will soon be submitted by the developer of the EAAL site that will
present the development plans for the £full site. Further,
Hillsborough asked that the matter be helc in abeyance until the
DEP ruled on the developer’s application for inclusion in the
county wastewater management plan. Hillsborough cited its record
of 100 percent compliance with its first round affordable hcusing
obligation allowing it a 20 percent reduction on its new
construction component, see N.J.A.C. 5:%$3-2.6, and its prompt
filing for certification with regard to its second round obligation
as reasons why it should “not be penalized because it now may be
having second thoughts of hcow exactly.affordable housing may be -
provided in the second  round.” -~ Hillsborough stated. that these
“second thoughts” were prompted by the law suits filed concerning
development of the PAC/HCF site, including NCF's appeal: suits
which helped “crystallize certain issues” £for the township
committes and galvanized local political pressure against the

PAC/HCF development. Hillsborough viewsd that pressure as “part

ocess” which is “healthy.” I: estimated that it

A}

of a political ©
will have the information it needs to begirn planning for its

alternative plan in September 1998 and requested the time to crsate

3

the alternative plan. Alternatively, Hillsborcugh reguested that

W

“If CCRX cannot sze its way to stop the clilock con its Oxder tc Show
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Cause, it minimally retain jurisdiction to permit Hillsborough to
file an amended application for Substantive Certification.” 1In so
doing, Hillsborough requested COAH's help in avoiding a builder’s
remedy law suit, which HAAL had filed in Superior Court, “until
COAH and Hillsborough have had the opportunity ([to] consider
opportunities for providing Hillskorough’s fair share housing which
are acceptable to COAH and the Township.”

Finally, with regard to the Appellate Civisicn’s gusstion
as to whether N.J.A.C. 5:93-5.4(c) or (d) applies to the PAC/HCF
project, Hillsborouch took the position that both rules apply to
the PAC/HCF project and that COAH had erroneously c¢ranted
Hillsborough’s reguested waiver from the «csnter designation
requirements of N.J.A.C. 5:93-5.4(c). Hillsborough further
criticized COAH's waiver decision by stating that there wers “no
findings of COAH, that granting the waiver will even address, no
less meet the salient goélsvof the regulation”. {N.J.A.C. 5:93-
5.4(c)].” Hillsborough concluded by suggestinrg that “COXH and
Hillsborough must together develop the fincdings of fact and
conclusions to support the waiver or alternatively Hillsborcugh can
seek the Center designation.” Either al:zsrnative, statec
Hillsborough, “would rsguire COAH to reserve cd=zcision cn its Order
to Shcw Cause to allow time for other gcvernmsntal processss to
proceed. Hillsborough needs and requests additional time.”

EAAL's pcsition with regard to the Crder tc Sncw Cause
was tnat COAH's regulations cive it the zauthcrity as well as ths

cbligation to enforce its grant of substantive certificaticn and
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cited N.J.A.C. 5:93-4.3(c)2, as well as N.J.A.C. 5:93-5.1(d)9 and
N.J.A.C. 5:93-5.3(b), to support this assertion. HAAL claimed that
a reading of these regulations makes it clear that “CCAH is
mandated” to require Hillsborough officials to endorse all
applications for water and sewer service upon which the develcpment
of the PAC/HCF site and Hillsborough’s substantive certification is
depencent. Because to date this has not occurred, HARIL tosk the
position that the proper response 1is for COAH to exercise its
authority and order Hillsborough to seek the necessary water and
sewer approvals to move the PAC/HCF site development along
“pursuant to the development agreement it executed with KEAAL cn
February 27, 1996.” HAAL reviewed Hillsborough’s history with
regard to the PAC/HCF site and concluded that Hillsborough refused
to abide by the terms and conditions of 1its substantive -
certification and that COAH “has no choice” but -to take the
necessary action to énsufe'the integrity  of the certification
process by enforcing substantive certification and ordering
Hillsborough to seek the necessary water and sewer approvals for
the HAAL’s site.” To do otherwise, HAAL asserts, would compromise
COAH’s authority over municipalities and render the COAH crocess
meaningless.

Similarly, Hillsborough'’s repeal cZ the PAC/X=IF ordinance
was viewed by HAAL as “illegal” and “yet another example cf the
desperate attempts on the part of Hillsborocugh Tcwnship to subvert
its own substantive certification.” HAAL considered the recisicn

to rce similar to COAX’'s KEcowell case, in which CCAX issusd an
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11a



opinion ordering Howell Township to comply with the terms of an
agreement negotiated in a COAH mediation between the municipality
and a developer. HAAL stated that in the Howell case COAH acted to
restrain a municipality from violating provisions made in a signed,
negotiated agreement and urged COAH to do the same with recard to
Hillsborough’s agreement with HAAL concerning the PAC/HCF site.
Finally, HAAUL argued that its site is governed by N.J.A.C. 5:93-
5.4 (d) and that by requiring a waiver of its rules with recard to
center designation, COAH applied a more stringent requirement to
the PAC/HCF site than was dictated by N.J.A.C. 5:93-5.4(d). HAAL
stated that N.J.A.C. 5:93-5.4(d) applied to municipalities divided
by more than one planning area and was therefore appropriate to
govern here, not only because Hillsborough is divided by more than
one planning area, but because the HAAL site is divided by more
than one planning area. Therefore, because  N.J.A.C. 5:93-5.4(d),
applies center designation was never required for the site, urged
HAATL.

NJF began its brief by stating that “...Hillsborough

Township...has...by word and ceed effectively repudi

[}
cr
1
o)
t
™
o
| e
j\
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for which it sought certification. Everything that the Council
coes ircm now on must be done in the light of the fact that
£illstorough had its chance, and 1is no longer entitled to tre
luxuries of deference and delay. If Hillsborcugh is to have a
second chance, it can only be a chance tc execute a plan that Is

guaranteed to workx, to work immediately, and to work within the

- - - = - 3 "
mancat.2s Of tns State Plan.
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To that end, NJF wurged the Council to rescind
Hillsborough’s substantive certification and order Hillsborocugh to
submit an amended petition for substantive certification. NJF did
not want the Council to order Hillsborough to resuscitate its
repudiated plan and also argued that the Council should rescind its
waiver of the center designation requirement of N.J.A.C. 5:93-
5.4(c). To support its position that COAH may <revoke
Hillsborcugh'’s substantive certification, NJF cited N.J.A.C. 5:93-
10.5 which states:

A Council determination after a ‘hearing

conducted pursuant to the Administrative

Procedure Act, N.J.S.A. 52:14B-1 et seg., that

a municipality has delayed action on an

inclusionary development application, required

unnecessary cost generating standards or
obstructed the construction of an inclusionary
development may result in Council action

revoking substantive certification.

However, NJF, after reviewing the facts by which it concluded that
Hillsborough had repudiated its fair share plan, took the position
that the Council did not need to provide a further hearing on
revocation, because the facts material to this case are undisputed.
Therefore, NJF stated that based upon undisputed facts, the Ccouncil
could rescind Hillsboroucgh’s substantive certificaticr.

NJF further cited N.J.A.C. 5:91-13.1 to -13.€6 as suzpor:
for its view that the Council could allow Eillsborough to amend its
certified plan after revocation. NJF insisted, however, that any
new plan offered by Hillsborough must be prcduced within a strictly

limited period of time (NJF suggested €0 days) andé that

Hillsborough must be reguired to propose a plan capable of beirnc
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implemented immediately. As an example, NJF stated that “If the
plan involves new development, the site or sites must ke
immediately approvable in terms of zoning and infrastructure, and
they must be compatible with the SDRP so that no further planning
issues arise.” Also, NJF stated that any new plan “must be
implemented without the Council’s typical willingness to ke
flexible in order to encourage municipal ccmpliance.” And it was
NJP’s position that the Council should not grant any further
waivers requested by Hillsborough with regard to any new plan. In
addition, NJP urged the Council to rescind its waiver of center
designation in this matter.

NJF cited the Council's recent decision concerning
Tewksbury Township, which required an application for center
designation by Tewksbury, as a model to be followed in the futurs

with regard to Hillsboroﬁgb. NJ“ also c1tea AWexandef s _Depsrtme

Stores, et al. v. Boroudh éf Paramus et al., 101 N J 160 (199;):

and argued that based upon the Paramus dec151on the Counc1l lackeu
*general jurisdiction” over land use issues “even those essential
to the implementation to the substantively certified plan.” From

der Hillstorcugh

r
0
H

this, NJF concluded that the Council could no!

to approve amendments to its wastewater

3

nanacgesment plan, &s HAAD

. -

had rsquested, or order Hillsborough to comply with the tarms ci

its cer 1f1ed plan. Nor, argued NJF, should the Council order
Hillsborough tc live up to the mediated agreement attached to Its

certified plan or take any action that 1i1s consistent with tha
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aimed that the only prozer venue fcr such
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decisions was the Superior Court and referred to the fact that HAAL
had instituted suit against Hillsborough. NJF claimed that this
suit provided the proper forum for resolving all issues “regarding
Hillsborough’s authority to adopt its an ordinances.” To force
Hillsborough to “comply” with its former plan, urged NJF, “would Le
tantamount to forcing the town to participate in the COAH process
against its will, in direct contradiction cI the express prcvisions
of the Fair Housing Act that make participation voluntary.”

With regard to whether N.J.A.C. 5:93-5.4(d) or N.J.A.C.
93-5.4(c) govern the PAC/HCF site, NJF took the position that both
regulations should be read together and that both apply to the
PAC/HCF site. The NJF brief then concluded with the follcwing:

Hillsborough Township is a large and
prosperous place, located in a beautiful part

of the State were many people wish to live and Lt
work. With good will and the cooperation of

its now-energized: citizenry, -it is -blessed:

with a wealth of options. The SDRP, in turn,

is designed to be a flexible guide to growth. R
and <change that can readily accommodate
sensible and sensitive vlanning on
Hillsborough’s part. The Council and the
Township are at a critical juncture, where

they have the opportunity to play a leadership

role in demonstrating that sound planning,

social and economic diversity, and municipal
advancement can, indeed must, prcceed hand in

hand. New Jerssy Future asks cnly thzat the;

jointly seizs the momant, which is ncw.

£,

Briefs were also received from Eiller, a land cwnesr an
builder in Hillsborouch, and FOH, a citizens group that was granted
leave to participate by CCAH in this matter. Eiller, wnich c¢id not
file a brief in the Apgellate Division, tock the position that CORH

should order Hillsborough to amend its zlan on an accelzsrated
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schedule and to include his site, which is in Planning Area 2, in
its plan to provide affordable housing in an inclusionary
development. FOH took the position that there are many options
available to Hillsborough in Planning Area 2 for the creation of
inclusionary develcpments or other types of aZiordable hcusing.

FCH found the PAC/HCF site wunsuitable for the develcpment

tnat

]

Eillskcorough proposed in its fair share plan and aske

(9N

Hillsborough be given an opportunity to subm a new plan to the
Council,

After oral argument on April 1, 1958, the parties were
allowed to submit further documentation and argumentation by April
15, 1958. HAAL, NJF and FOH made further submissions; Hillsborough
and Hiller did not take advantage of this opportunity.

HAAL reiterated its arguments as to the merits of its
site, stating that the PAC/HCF site is in, or adjacept>io,'Plannihg
Area 2 and ‘“is se*v1ced by water and sewer. ”"HAAL émbﬁéSi}eﬁ'ﬁhéﬁ
the site has been plannad to prov1de affordable hOUSng in a large
inclusionary development “for over seven years with over $1 million
expended by the developer,” and that reconsideration of the site at
this pcint was “inappropriate”. HAAL repeated its argument that
CCAH prescedent favored enforcement of the Municizal ZIevalcger
Agreement sigrned by Hillsborough and HAAL on Feoruary 27, 1585 and
again cited the Council's Howell decision as precedent. FKEAAL also

argued that recent case law, particularly New Jersey 3uilders

Ty

ssociation v. Devartment of Environmental Protection, 3C5 N.J

i

(07]

3

uzexr. $3 (App. Div. 13¢7) supports HBAL's position that the State
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Plan is not a zoning ordinance but rather a planning document with
"no binding effect on COAH.” Further, an unreported case of the

Highlands at Morris Inc. v. Rockawav _Vallev’s Reaional Sewerage

Authority and the Township of Rockaway, Docket No. A-1869-96T2 was

cited as supporting the extension of the wastewater management plan
to cover the PAC/HCF project. EKEAAL argued that COAH should either
eniorce its certification or award a buillder’s remedy to HAAL,
Further, HAAL argued against COAH awarding a builder’s rexedy to
Hiller, which HAAL denominated a “reverse” builder’s remedy.

In its supplemental letter brief NJF focused on refuting
statements made by the attorney for HAAL at oral argument that the
HAAT, site was appropriate for affordable housing because the sewer
service line “runs close by” and that the redesignation of the
PAC/HCF site to Planning Area 2 would not be harmful to the State
Plan because of the location and characteristics of the site. NJF.
supported its refutation with.anvanalysis of the facts surrounding-
Hillsborough’s failure to support the extension of sewer service to
the PAC/HCF site and an analysis of the location of the PAC/ECT
site relative to other planning areas. Ultimately, NJF concluded
that to allow the PAC/HCF site’s planning area designation to k=

) -
C_".a-;g

th
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anning Area 4 to Planning Arez 2 would resulit iz
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After consideration of the relevant documents that the

Appellate Divisicn kas allcwed into the record in its two moticn
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decisions, as well as the submissions of the parties in response to
the Council’s Order to Show Cause and the oral arguments presented
before the Council, it is the Council’s inescapable conclusion that
Hillsborough has not complied with the terms of its substantive
certification. Moreover, it is also clear that HEillsborough has no
intention of complying in the future with the terms oI its
supstantive certification, because it has requested COAH to allcw
it the time to formulate a new fair share plan. Hillsborcugh’s
recent actions, most particularly Hillsborough’s June 24, 1997
resolution to not support the inclusion cf the PAC/ECF tract i=n
the Somerset County/Upper Raritan Wastewater Management Plan and
Hillsborcugh’s October 28, 1997 ordinance repealing in its entirety
the PAC/HCF zoning that affects the HAAL site, clearly represent
Hillsborough’s retreat from the commitments it made in orcder to

receive COAH's certif catlon of 1ts fair share plan.- All briefs

-

submitted in response to the Council’s Order to Show Causs -

acknowledged that Hilléborough has not complied with the terms of

-

the Council’s grant of substantive certification, including the

‘At oral argument HilTSborough reiterated its positicn tha:
its rer=sal of the PAC/HECTF ordinance did nct afisct the devslicopmens:
of the EAAL site. It noted that it was abou: to settle z sui:
brought by U.S. EHomes, the developer of the HAAL site, with a
consent agreement “...that the repeaW ordirance cdoes not affsct tha
Greenbriar Project...”, which is the name given to U.S. EHomes’
provosad developrment of the HAAL site. Transcript at 28, 29. U.S.
Homes is not a party to this matter. Hillsborough hras nc:
presented this consent order to the Council It is clear, hcweaver,
that the repeal of the PAC/HCF orclnance was contrr*y tc
Hillsborougn’s grant of substantive certification and tha: ths
re,eal will make any cdevelopment of the HAAL gproperty fcr
affordable housing under the plan approval morz difficult, 1f noc:
impossibie.

138 1)
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attempt by Hillsborough in its brief to claim that the substantive
certification remains valid. In fact, all of the submitted criefs
were chiefly concerned, not with the issue of whether Eillsbcrough
has complied with the terms of substantive certification, but with
the issue of what COAH should do to respond to Eillsborough’s non-
compliance.

Hillsborougn reguested that it be allcwad to submit 3 new
plan to the Council in the future for certification, but only after
it had been given time to review and monitor the actions of various
state agencies that will contribute to Hillsborough’s understanding

the

or

of what its next fair share plan should be. NJF suggested tha
Council allow Hillsborough a short period of time to submit a new

plan that complies in all respects with the Council’s rules and the

"

SDRP. HAAL, on the other hand, requested that the Council enforce

its grant of certification by ordering Hillsborough to comply with

-
i

the certified plan. According to KEAAL,. Eillsborough should .be -

ordered to support the extension of sewer to the PAC/HCF site

before DEP and also to petition the State Planning Commission
during cross acceptance to change the planning area designation of
the PAC/HCF site from rural Planning Area ¢ to Flanning Arsz 2.

)

© Hillsbecrcugh has viclated

fu
0

It is, thersfore, clear tn
the terms of its substantive certification. It is alsoyclear t
Hillsborough has no intention of complying with the terms cI its
certification. Therefore, the Council must dztermine wha- the

effect of these actions are. The Fair Housing 2ct is silent as to
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what the consegquencess o¢f municipal ncncom
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fair share plan will be. However, the Council’s April 3, 1985
resolution granting substantive certification to Hillsborough
stated that “any change in the facts on which this certification is
based or any deviation from the terms and conditions of this
certification which affects the ability of the municipality tc
provice for the realistic opportunity of its fair share of lcw and
moderate income housing and which the municipalicy fails to remecdy
may rencdar this certification null and vcid.” Further, N.J.A.C.
5:93-10.5 states that the Council may revoke substantive

certification after a hearing conducted pursuant to the

(]

Administrative Procedure Act, if the Council determines “that
municipality has delayed action on an inclusionary develcpment

application, required unnecessary cost generating standards or

T

obstructed the construction of an inclusionary csvelopment...”. It
is clear however, that the requirement for a hearing in §10.5
assumes that there are material contested issues-of fact... See,

Contini v, Board of Education of Newark, 285 N.J. Super 106, 114 to

121 (App. Div. 1995), cert. denied 145 N.J. 372 (1996). Hers,

there are clearly no contested issues of fact. Therefecre, the
Council may render a conclusion with regard tc the revoca:zicn ci
Hillsborcugh’s substantive certification without z further zzaring.

It is the Council’s determinzsiorn that Eillstcrough

Township, by failing to support the extension of sewer service to

site, has rendered Eillsborough’s fair share rlan “null and voicd”

)

as of the datz of thase actions. The develcormant of the FAC/ETE
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site provided, except for the rehabilitation of seven units, all of
the affordable housing in Hillsborough’s plan. Therefore, the
refusal of the municipality to support the develcpment of the site,
as it committed to do to receive certification, constitutes a
material act of non-compliance with the municipal fair share plan.
As such, the Council hereby revokes its certification of

1

Hillsborough's fair share plan. Eowever, the Council ccnsiders it

n

revocation to be merely a formality, because Hillsborough’s failure
to support its plan was so total and so far beyond any municipal
action contemplated by N.J.A.C. 5:93-10.5. 1In the Council’s view
the plan was a nullity as of Hillsborougn’s June 24, 1997
resolution to not support the extension of sewer to the PAC/HCF
site and its October 29, 1997 resolution rerealing the PAC/HCF
ordinance.

Both Hillsborough and NJF have asked this Council to
allow Eillsborough to remain within the Couricil’s -jurisdiction
while Hillsborough Eakes éteps to create a new fair share plan.
This retention of jurisdiction, it is thought, would protect
Hillsborough from the builder’s remedy law suit filed by HAAL.
Hcewever, the Council does not believe it hras the statutory
autnority for the reguested continued jurisdicticn  over
!illsktorough. The Fair Housing Act cgives the Council juriscicticn
over municipal fair share plans when a municipality files a fair
share plan with the Ccuncil. N.J.S.2. 52:27D-33%. The Council is
also civen the responsibility, once it grants certiiication, to

defend its grant of certificaticon i1f a nuildsr’'s remsdy suit is

21a
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filed in the courts. N.J.S.A. 52:27D-317. However, there is
nothing in the Fair Housing Act which gives the Council
jurisdiction over a municipality that has repudiated its certified
plan. The Council, for example, could not effectively defend its
certification decision in the courts if the municipality sued was

not complying with the terms of its certification. Hillsborough

A

therefore, by its own cdecision to repudiate its certifisd fai
share plan, has eliminated the ability of the Council to assert

jurisdiction over its Mount Laurel compliance efforts. The Council

cannot now offer the protection of its jurisdiction to
Hillsborough, because Hillsborough has no plan before the Council
for which it either has certification or is seeking certification.
Until Hillsborough presents another fair share plan to the Council
and petitions fpr certification of that plan, COAH cannot pursuant

to its understanding of the Fair Housing Act again assume

jurisdiction ovexr .Hillsborough’s Mount Laurel compliance effoxts.

Further, if Hillsborough files another fair share plan with COAE,
that plan must comply with the requirements impcsed by this
decision.

HAAL has recuested that CCAE orcer Hillsborcugh tc comp
with its certification and crder EHillsbcrough to take zil the
acticns it agreed to take to achieve certification for izs fair
share plan. HAAL cites two COAH cases, one involving Cenvillea

Township in Morris County and the other Howsll Tcwaship in Monzouth

County, as precedent for this reguest. Tne Council Is very
familiar with bcth thes Denville and Heowell decisions, as wslil as
21
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the important public policy questions rendered in both matters.
Denville involved a municipal repudiation of a low-income family
rental project included in its fair share plan to be built by a
nonprofit developer and for which over $8 million in public funds
had been pledged from both federal and state covernmental scurces.
Denville’s actions threatened the receipt oI substantial fzsderal
funds. Further, Denville had a long and tortuous history in ths
courts before being transferred to COAH, was a party to Hills Dev.

Co. v. Bernards To., 103 N.J. 1 (1989) and was specifically subject

to the holdings of that case.

In Howell the Council ordered Eowell Township to comply
with the terms of a mediated agreement and to zone a particular
site in the municipality as it had agread to do in the mediated
agreement as a 60-day condition of certificazion. If Howell did
not do so, COAH would not grand final certificatior. Howsil was
based on an interpretation of the Council’s-rules -rsgarding-
previously certified sites. The site in questioﬁ was nct only
subject to a mediated agreement, but had prewiously been included
in Howell’s first round certified plan as an inclusionary
development providing affordable housing. As a presviously

re site was governed by N.J.2.C. 5:93-5.13 &and had

cr

certified site,

[OH

to be included in Eowell’s plan. The medizza2d agreement rzducs

[§2]

the density on the site and provided for an exclusively marke: rat
development, with the payment of development fees. The agrzement

was signed by both the develcper of the site znd the municizality.

(9N

e
Witlh

[t}

W

The mediated agresment allcwed the municipzlicy to proc
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its fair share plan without the site being included in the plan.
Therefore, COAH believed that the municipality could not act in a
fashion contrary to its mediated agreement and receive
certification from the Council, even though the mediated site did
not provide affordable housing and Howell had a certifiable fair

.

shars plan that otherwise met its Mount Laurel responsibility.

Here, there are no public funds committed to the
development of the PAC/HCF site and the PAC/HCF site is not a
previously certified site that was included in Hillsborough’s
first round certification. Therefore, the policies at issue in
Denville and Howell are not present. Rather, in this case it was
Hillscorough’s strong advocacy for a fair share plan which included
the PAC/HCF site, - as exemplified by Hillgboroug@'s willingness to
sign the Municipal Development Agreement with ErAL, which cenvinced.
COAH that the PAC/HCF site provided a realistic opportunity for
affordable housing within the six year period of certification,
even though the proposed development reguired a waiver of COAH's
center designation rule. At the tims of certificaticn sewerx
service was not available to the sites znd was essential to the
development of the site. Hillsborough’s ctromissd cocgeraticn with

the developer in extending sewer to the site was assumed in the

‘Howell Township has not as of the date of this decisicn
complied with the Council’s order and has challenged that crder in
the 2Appellate Division. Also, the wzalidity of the mediated
agreszment 1s at issue in a prerogative writ sui:z instituted by ths
ceveloper.
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Municipal = Development Agreement. Further, the Municipal
Development Agreement also provided COAX with assurance that the
planned rental units would be built such that COAH awarded rental
bonus credits pursuant to N.J.A.C. 5:93-5.15(d), which requires “a
firm commitment for the construction” of the units. Finally, and
most importantly, the agreement supported HEillstorough’s reguested
waiver of the center designation reguirements of §5.4(c) for the
PAC/HCF site and was, therefore, a contributing factor to‘the
,Office of the State Plan’s lack of opposition to the requested

waiver and COAH's granting of the waiver.

The Council’s certification dacision was, thersfore,
based upon the joint assurances by Hillsborough and HAAL that the
PAC/HCF site could be developed within the six year certification

period to provide Hi llsbo*ough s requ151te affc*dab housing, In

fact, the Munlc*oal Develooment Agreemen; p*cv*dea alternétlvé
methods by whlch the affordable hou51ng could ke produced by Hi

if, through no fault of the signatories to the agreement, the site
could not produce the required units of housing in the requirsd six
year period of certification. At the present time, howevar, the
status of the mediated agcreement, which matsrizlly cave rise tc
COAX's certification decision, is at issue in a suit fi

»

against Hillsborough in the Superior Court and Hillsborough’s prior
aggressive advocacy for its plan has vanished. Therefore, it now
seems futile for the Council to order Hillsktorcugh to ccmply with

= & v £ : 3 F=d - - S R mmamAan -
the terms of its certified fzir share plan, which was sc dszendanc
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upon the mutual cooperation of the signatories to the agresment,
when the mediated agreement is now the subject of litication
between the parties.

Moreover, that mutual cooperation, as has previously been
stated, convinced the Council to waive without ogrsosition frcm the
Office of State Planning the important public policies contained irn
the Council’s regulations concerning compliance with the State Plarn
and its center policy, so that the development oI the PAC/HCT site
could expeditiously go forward, as Hillsborough had urged that it
should. At present, Eillsborough argues that the PAC/HCF site’s
planning area designation should not be chanced from & rural
designation. It had previously agreed to seek a change for the
site to the more easily developed Planning Arez 2. At present,
Hillsborough refuses to support the extension oI sewer service to
the PAC/HCF site, as it also had previously agresed to do. And at
present, Eillsborough even argues before COAH that the Counc17
should never have granted Hlllsborough’ ré&uestea waiver of center
designation, which it had previously strongly and successfully
urged the Council to grant. Therefore, faced with this municipal
change of heart and the attendant law suits it has generated, and
mindful of the strong public policy inherent in COAH's regulations
that require adherence to the policies of the SDRP, the Ccuncil
will not now order Hillsborough to comply with the terms of its

prior certified plan. Rather, the Council will revoks that

certification.
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Because Hillsborough has indicated that it wishes to

develop a new fair share plan to meet it Mount Laurel obligations,

the Council will provide the following guidance to Hillsborough
with regard to any new fair share plan for which it seeks COAH
certification. Any plan proposed by Hillsboroucgh muét be capable
of being implemented immediately. If the plan involwvess new
development, the site or sites must be immediately app;ovable in
terms of zoning and infrastructure and they must be compatibls with
the SDRP. The developer of any inclusionary project must be ready,
willing and able to proceed promptly and any proposed subsidies
must be realistically available without undue delay. The criteria
found in the Council’s rules for the formulation of a municipal

fair share plan will be strictly applied to Hillsborough and there

will be no waivers granted from anv of the Council’s rules or -- -

policies. ST

A particularly” difficult-issue for the. Council with-
regard to any new plan submitted is the role of the PAC/HECF site in
the new plan. The Council’s rules at N.J.A.C. 5:93-5.13 by analogy
provide guidance as to what the Council believes is an appropriate
acknowledgment of EAAL’s role to date in the CCAX crzcess.

-
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ART, signed an agreement in mediaticn Ior the
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development of ordable housing on HAAL’s site in conjunction
with Hillsborcugh’s attempt to formulate a fair share plan for its

1987 - 1999 fair share obligation. Consequently, the HAAL site is

)
(1]
)
(E)
n

similar to sites certified to provide affordable housing ir

prior certification period, the status of which are addresssd in
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N.J.A.C. 5:93-5.13, which states that sites zcnred for inclusionary
development in addressing the 1987-1993 housing obligation “shall
retain such zoning in the petition addressing a 1987 to 1999 fair
share obligation” if the site “was subject to an agreement pursuant
to the Council’s mediation process.” The zoning on the site,
however, may be changed with the developer’s consent. N.J.A.C.

§:93-5.13(c).

In this matter, HAAL has received General Development
Plan approval pursuant to the Municipal Land Use Law, (MLUL),
N.J.S.A. 40:55D-1 et seg., and the site was subject to an agreement
pursuant to the Council’s mediation process. Eowever, the issues
regarding the development of the site pursuant to the mediated
agreement are currently the subject of Superior Court litigation
and it is not at all clear whether the HAAL site can be developed ~
as envisioned in the agreement. Therefore, the development of the
HAAL site, and its realistic inclusion in any future fair share
plan submitted by Hillsborough, may be affected by that
litigation, as well as the numerous approvals necessary for its
development. For these reasons, any petiticn for a fair share
plan submitted by Eillsbcrouzh must fully acccunt for the inclusien
or non-inclusion of the EAAL site as a provider oI aficrdable

housing. If the municipality proposes to eliminate the site, its

U
(r
s
®

ntion is directed to 5:13(c). Any court crders issued with
regard to the development of the site by the Superior Court, will

cI course be honorsd bv CCAX. Lowever, 1t is CCAH's strong

Py
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preference that the municipality and HAAL resolve their differences
with regard to the development of the site consistent with COAH's
rules and the policies of the SDRP. Therefore, any Hillsborough
fair share plan presented to COAH for its certificaticn must
include a new, sigred agreement between HAAL and Hillsborough for
develcpment of the HAATL site. If the site is to include afiordable
housing, all COAH rules with regard to the SDR? must be followed.

There are sound policy reasons way the Council will not
permit Hillsborough to ignore the HAAL site in a future fair sharé
plan. Consistent with the Fair Housing Act and the MLUL, both
Hillsborough and HAAL entered into a mediated agreement as part of
COAH’s process and Hillsborough sought and received certification
based upon this agreement. It would be a waste of this Council’s
time and effort in administering the Hillskorough plan, conducting
the required mediation, granting certification, and defending that
certification in the appellate courts, for tne Council to nct
require Hillsborough to include a new agreement for development of
the HAAL site in any future fair share plan filed with the
Council.” Anything less would compromise the COAH process and
allcw any municipality in the future to repudiate mediated
agreements, as Eillsborough has dcne here. Such municiral kehavior

D)

cannot b2 tolerated in the future

o

y the Council, nor will it be.

The Appellate Division has asked the Council to discuss

‘In making this requirement, the Ccuncil understands that

litigaticon concerning development of the site is ongoing and may
aifect this reguiremesnt. Coax will follcw any court orders
concerning the davelopment of this site.
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whether N.J.A.C. 5:93-5.4(c) or (d) is applicable to PAC/HCF site.
Given the fact that COAH's grant of certification to the
Hillsborough fair share plan has been rendered null and void by
Hillsborough’s actions and has therefore been formally revcked by
the Council, this question is moot. Therefore, the Council does

not believe it reeds to address the issue at this time.

Cﬁ) r@
. AQe _\ 4

Renee Reiss,
Council Secretary

—( 3.199%
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10.

11.

12.

13.

DOCUMENT LIST

Letter dated April 8, 1997, from John D. Middleton,
Hillsborough Township Administrator, to COAH.

Letter dated June 27, 1997 from John D. Middleton,
Hillsborough Township Administrator, to CO2H.

Hillsborough Township Committee resolution cdated July 26, 1995
endorsing the proposed amendment to the existing Wastewater
Management Plan (WMP).

Hillsborough Township Committee resolution dated August 23,
1995 withdrawing the Committee’s July 26, 1995 endorsesment.

Hillsborough Township Committee resolution dated Septemper 25,
1996 requesting deferral of NJDEP’'s consideration of the
Hillsborough portion of the County WMP.

Hillsborough Township Committee resoluticn dated April 23,
1997 suspending the Planning Board’s April 3, 1997 action.

Hillsborough Township Committee resolution cated June 25, 1997
recommending exclusion of the Adult Community site from the
County WMP.

Hillsborough Township Committee resolution dated Octorer 29,
1997 repealing Chapter 77, Section 91.1 (the PAC/HCF
ordinance) of the Township’s municipal coce.’ s

Notice of Motidn-for Fmergent Relief filed by HAAL on - -+
September 19, 1997 with attached certification of Peter A.
Buchsbaum, Esg. and letter brief.

Letter brief dated September 25, 1997 £iled by James A.
Farber, Esg., for Hillsborough in opposition to emergent
motion.

Letter brief filed on September 25, 1957 by =dward Lloyd, Esq.
for New Jersey Future, Inc. in opposition to emergent mction.

PEC Builders Incorporated’s letter brief filzd with COARX dated
September 25, 1997 in opposition to ERAL’'s motiocrn.

HAAL's reply brief dated September 29, 1857.
Two Resolutions of the Hillsborough Township Board, dated
April 3, 1997, amending the WMP, and limicting the provosed

amendments, and a recommendation from the Planning ZBcard’s
Land Use Sub-Committee dated April 4, 1597.

Exhibit A.
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IN THE TTER OF THE PETITION ) NZW JERSEY COUNCIL ON
FOR SUBSTANTIVE CERTIFICATION AFFORDABLE HOUSING
OF THE HCUSING ELEMENT AND FAIR )

SHARE PLAN OF THE TOWNSHIP OF

HILLSBORCUGH, SOMERSET COUNTY ) QORDER TO SHOW CAUESEZ
Please take notice that the Council on Affordable Hcusing
(“COa%” or “the Council”) hereby oxrders the Townsnip oI

Hillsborough (“Hillsborough”), through its representatives, to

Fh

appear before the Council at its regularly scheduled meesting o

March 4, 1998 at the office of the New Jersey Eousing and Mcrtgag

[¢]

Firance Agency, 637 South Clinton Avenue, Roebling Complex,

Trenton, New Jersey, at 10:30 A.M. tc Show Cause whether the c¢rant

[

of substantive certification by the Council dated April 3, 1%¢6 t

\0
o)

the housing element and: fair share -plan of Hillsborough rsmain

n

valid as a consequence of actions by Eillsborouch subsequent tc the
grant of certification with regard to the Planned Adult Ccmmunity
(*PAC”) site, as those actions have been documented in the Lriefs

and appendices, as supplemented, filed in In_the Matter of th

(D

Petition for Substantive Certification of the Fousing Elem=arnit and

Tair Shzre Plan of the Townshiv cf Eillsbtcrouch, Somerser Couniv,

Superior Court of New Jersey, Appellate Division, Docks: Nc. E-

005349-95T3, which matter has been remanded temporarily to CC2X by

(t
[oh

order dated January 7, 1998, attache

Please take further notice that Eillsbcrough and &1l

carties to A-0035343-97T3 may file written submissions with CC2X on

or before February 19, 1998 with regard to this Order to Sncw Causs

and may, in those written submissions, also address all substantive

EXHIBIT B
32a
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issues raised by the January 7, 1998 order, including what COAH's
proger disposition of this matter should be. Further, Hillsbcrough
and all parties may also present their positions as to the
procedures to be employed by the Council to effectively and

expeditiously respond to the January 7, 1998 order. All written

‘submissions must be received at the COAZ cffice on or refore

)

February 19, 1998 and, zbsent further order nv COA¥, no resly tc
other parties’ submissions may be filed or will be considered i:n
response to this Order to Show Cause. All parties who file

submissions may be allowed to address the] Council on March 4, 1998.

el folt
4

SAIRLEY BISrOP:
Executive E*ector
Council cn .‘-Iorcaole

DATED February 5, 1998 -~ 5"*‘*'=i'> s
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RESOLUTION MEMORIZING DECISION OF COUNCIL ON AFFORDABLE HOUSING

WHEREAS, on March 18, 1998 the Friends of Hillsborough,
Inc. (“Friends”) filed a Notice of Motion for Leave to Intervene
with the New Jersey Council on Affordable Housing ("“COAH”)
returnable on April 1, 1998, seeking to intervene as a party in the

Appellate Division’'s remand of In the Matter of the Petition for

Substantive Certification of the Housing Elemant and Fair Share

Plan of the Township of Hillsborough, Somerset County, Apprellate

Division, Docket No. A-5349-95T1 (“Hillsborough case”); and;

WHEREAS, Friends, which states that it represents several
hundred Hillsborough residents, argued in a letter brief
accompanying its motion that it should be allowed to intervene
because it complied with the terms of R. 4:33-1, as explicated by
Chesterbrooke Limited Par;nership v. Pléhnin& Boérd of Townshig of
Chester, 237 N.J. svﬁ»géxj‘."i.i_é »'(;969")',-”553 - N

WHEREAS, iﬁ fﬁiﬁhé;~su§port.bf7iﬁé intervention, :Friends
also argued that it had an interest relating to the PAC/HCF site,
which is the property that 1is the subject matter of the
Hillsborough case, claimed that disposition of the remand could
impair Friends’ ability to protect its intersst, claimed that its
interest was different from the interests of a:l other parties in
the case, and stated that its applicaticn for interventicn was
timely; and

WHEREAS, Friends’ motion was opposed by the Hillstorough
Alliance for Adult Living, L.L.P. (“HAaAL.”), the owner c¢f the
PAC/HCF site, which argued that the motion was not timely Lecause

the Hillsborough case is two years old and was only temporarily
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remended to COAH, that Friends interest was adequately protected by
other parities to the case and that intervention would be unfair to
HAAL at this late stage in the proceedings; and

WHEREAS, a brief in support of Friends’ intervention was
filed by New Jersey Future, Inc. (“"NJF”), which suggested that if
COAH did not wish to grant to Friends the status of a party to the
Hillsborough case, Friends should be allowed to participate in the
remand; and

WHEREAS, oral argument on Friends‘’ motion to intervene
was heard by COAH at its regular scheduled meeting of April 1,
1998; and

WHEREAS, at its April 1, 1998 meeting the Council decided
by a roll call vote that it did not wish to grant Friends’ motion
to intervene as a party, because of the fact that the case was
before COAH on a temporary remand from the Appellate Division, but
rather decided by a second roll call vote to allow Friends to
participate in the remand before COAH.

NOW THEREFORE BE IT RESOLVED that the New Jersey Council
on Affordable Housing hereby memorializes its decisions of April 1,

1998 granting the Friends of Hillsborough, Inc., the right to

participate in the remand before COAH of In the Matter of the

Petition for Substantive Certification of the Housing Element and

Fair Share Plan of the Township of Hillsborough, Somerset County,

Docket No. A-5349-35T1 and denying Friends’ motion to intervene as

35a



a party.

I hereby certify that this
resolution was duly adopted by
the Council on Affordable Housing
on June 3, 199

Rehee Reiss, Secretary
Council on Affordable Housing
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