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STATEMENT OF THE CASE

On July 2, 1985, Governor Kean signed The Fair Housing
Act, P.L. 1985, c. 222, into law (the "Act"). The Act establishes
an administrative mec_hanism to resolve both pending and future
exclusionary zoning disputes in place of litigation. "The expec-
tation is that through these procedures, municipalities operating
within State guidelines and with State oversight will be able to
define and provide a reasonable opportunity for the implementation

of their Mt. Laurel obligations." Governor's Conditional Veto,

April 26, 1985, appended hereto.

To effectuate the purposes of the Act, Section 5(a)

‘establi'she‘s the Affordable Housing _-‘Couhcil, an ad;ninistrative body’

+ Trial courts are granted discretion under the Act. to transfer.

ongoing exclusionary- zoningv lawsuits to the Council, if the case

was flled pr:.or to May 3 1985. Sectlon 16(a) The leqlslatlon

envisions that such a transfer w1ll be made unless to do so would

..

any case f:.led after May 3 the review and medlatlon process must
be initiated with the Council pursuant to Section 16(b). Defen-
dants in two exclusionary zoning cases now before this court seek
implementation of these provisions.

In Morris County Fair Housing Council v. Boonton, (con-

solidated Denville cases,) a matter filed before May 3, 1985,
defendant Denville Township has moved to transfer the matter to the
Affordable' Housing Council pursuant to Section 16(a). The Public
Advocate, on behalf of himself, the Morris County Fair Housing

Council, and the Morris County Branch of the NAACP, opposes the

‘te M

”;:"."result in » mahifest 1n3ustice to any party to the litig'ation. In"':“"

. 'with the power toq. mediate and review exclusionary. zoning disputes. . -
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transfer, arguing that a transfer under the particular circum=-

stances of that case would be manifestly unjust. Plaintiff-
developers Stonehedge Associates & Siegler Associates similarly
oppose the transfer and also attack the constitutionaiity of the
statute. See Stonehedge Brief in Opposition to Motion to Transfer
at 15-31 and Siegler Brief in Opposition to Motion to Transfer at
14-34. Plaintiff Affordable Living Corporation "relies on the
briefs filed by the other parties" as' to the alleged unconsti-
tutionality of the Act and primarily briefs the injustice of a
transfer. See Affordable Living Corp. Brief in Opposition to

Motion to Transfer at 1.

In Essex Glen v. Roseland’ the 'court 1s faced w:.th an“

PN exclus:.ona:[:y zomng lawsult J.n:.tiated after the May 3 1985 cutoff,:_.i.
20

date. ' The Act requires that such "new lawsuits" be first presented

to the Affordable Housing Council for dispositi’on 'under' Section

.A«16(b);' consequently defendant Townsh:.p of Roseland has moved to

dlsmlss the actlon before the court. Plalntlff developer Essex

1..,. .'.- "‘%' "o I AL A i 4% e e

Glen _opposes’ the motion to’ dismlss, contendn.ng that d:l.sm:.ssal of_:';""-'"

the compla:.nt is not mandated by the Act, that the court should
retain concurrent jurisdiction, and that the Act violates the State
Constitution.

Inasmuch as the constitutionality of the Fair Housing Act
has been called into question, the parties have given notice of

these actions to the Attorney General who has moved to intervene on

behalf of the State to defend the validity of the statute, pursuantk

to Rule 4:28-4. The State moves to intervene only for the limited
purpose of addressing the constitutionality of the statute; whether

a particular transfer should occur or would result in "manifest

-2-
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injustice” is an issue within the court's discretion and best

resolved by reference to the specific circumstances of the pending
litigation.”

7The State, however, does differ with certain of the views

expressed by the parties as to what constitutes "manifest

injustice" - particularly the all encompassing definition urged by

the Public Advocate. The Public Advocate's brief seemingly argues

10 that transfer to the Council is inappropriate in any case because

of its view that the Constitution of New Jersey tolerates no delay

whatscever in the effectuation of the Mount Laurel obligation. The

Public Advocate apparently views any transfer to the Council as
1nvolv1ng unreasonable delay because of his view that a "transfer o
-fﬁto the Affordable Housing' Council w1l1 inev1tably result 1n a.ﬁg"*'
20 " failure to prov1de'hou31ng.opportunlt;es_substantlally equlvalent
to the municioality's fair share" Public Advocate ‘Brief in Opposi-
"tion to Motion to Transfer, at:40.. ThlS p031t1on stralns credullty,
proceedlng as it does on an adversary s overly pe551mlst1c view of

Lila -'

u.thé fémedy pr°V1ded by the Legislature.df?“

Loay R RSN . P LI PR s R
. LY * . .. . 2o Sete ol ' . PR LI A A
e AR ~.-’,"-,.." RN T T Ty NN

.
.i.,._

Contrary to the Public Advocate's p081tion, an objective

30 reading of the Fair Housing Act yields the conclusion that in all
reasonable probability, the Act can and will result in vindication

of the Mount Laurel right, notwithstanding its voluntary character.

And, while admittedly some delays will attend a transfer because of
the time necessarily needed for the Council's organization, adop-
tion of rules and regulations, and guidelines, those delays are
reasonably' necessary to achieve an effectively and efficiently
functioning body, which is necessary to address the problem in all

its dimensions. Whether viewed sequentially, or overall, the

-3-
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” are the same. ‘l'he methods selected by "the'- Judlciary and the Leg:.s-""':'

durational time frames established by the Legislature are rela-

tively short, given the magnitude of the undertaking. The Public
Advocate's position therefore should be rejected by this court.

Beyond that, however, the contours of what constitutes
"manifest injustice" are fairly well established and easily
applied. Little purpcse would be served by rehashing the estab-
lished definition of "manifest injustice" here. Similarly, it is
unnecessary for the State to review at length the factual basis for
plaintiffs' allegations that a transfer at this stage would be
manifestly unjust.

The State respectfully submits that, after a careful

review of each sectlon of the statute challenged by plaintiffs,"

intention of the Legislature, it will be apparent that the Act

properly effectuates th'e constitutional obligations and rights

'“enunc1ated by the Supreme Court 1n Mount Laurel I and II. It is

not disputed that the goal of the Act and the constltutlonal goal

Yo ‘.‘_‘ ..-.-'r

lature to effectuate this goal differ to some degree. Th:.s, how=
ever, has no bearing on the constitutionality of the Act. The

judicial remedies created by the Supreme Court in Mount Laurel TII

were not of constitutional dimension but, rather, were means of
bringing about compliance with the constitutional obligation. 1In
formulating its compliance mechanism, the Court encouraged the
Legislature to adopt its own mechanism for enforcing the constitu-
tional goal, one which hopefully would remove the judiciary from
the process. That the Legislature's mechanism is different from

that provided for by the Court, or perhaps different from one which

4=

: ‘_‘_""V:‘read:mg each 1n conform;ty w1th the purpose of the Act and the
20




plaintiffs may have favored, does not render the Act unconstitu-

tional.
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ARGUMENT

POINT I

THE BUILDER'S REMEDY IS NOT CONSTITUTIONALLY
REQUIRED; THEREFORE IT IS ENTIRELY WITHIN THE
LEGISLATURE'S PURVIEW TO LIMIT THE AVAIL-
ABILITY OF THAT REMEDY.

If there is any common thread among the arguments advanc-
ed by plaintiffs in opposition to the Fair Housing Act it is the
concern which each has expressed with respect to the wviability of
the so-called "builder's remedy" under the Act. Plaintiffs argue
that several provisions in the Act somehow effect a constitutional

deprivation by allegedly limiting the availability of the builder's

i:emedy'in‘ proceedings before'.the ¢ourts and the- Council. These.-
_arguments are. apparently grounded on the fJ.ctJ.on that the mere

'filing of an'exclus:.onary zoning contest under Mt Laurel IT -

"vests" a r:l.ght in.a plalntlff-developer to ut:.llze prlvately-owned
land in a unilateral fash:.or;, ‘without planning controls, w1th the

sanction of the ‘court, and without -regard to a 'mtinicipality's~

-~..»-,,_.q.qnqg;g,aﬁ,;.a,fog; ,sound Land use. . pLanrung, . plaln rea.d:.ng .of.. tho Ao i

" Mount Laurel decisions’ and ‘the Act, hOWever, ~suggests: that plain-:-

tiffs' contentions are of no constitutional merit whatsoever.
In considering the constitutional attacks made by plain-
tiffs in these cases, it is extremely important to distinguish

between  the Mount Laurel obligation itself and the mechanism

formulated by the Supreme Court, in the absence of legislative
action, to implement and enforce the obligation. Over a decade
ago, the Supreme Court of this State held that a municipality's
land use fegulations must provide a realistic opportunity for low

and moderate income housing. So. Burl. Cty. N.A.A.C.P. v. Tp. of
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Mt. Laurel, 67 N.J. 151 (1975). Insofar as the Mt. Laurel Téwnship

zoning ordinance was deemed inconsistent with that requirement, the
Court ,invilidated’ the ordinance; however, exercising judicial

restraint, Mount Laurel I deferred to the Township for reformation

of its zoning ordinances stating:

It is the local function and responsibility in
the first instance at least, rather than the
court's, to decide on the details of the
[amendment of its 2zoning ordinances] within
the guidelines we have laid down. . . . The
municipal function is initially to provide the
opportunity through appropriate land |use
regulations and we have spelled out what
Mt. Laurel must do in that regard. It is not
appropriate at this time, particularly in view
of the advanced view of zoning law as applied

to housing laid -down by this opinion, to deal ..'y~: e

with the: matter o¢f the further .extent of
judicial power in the field or to exercise any.

" .. such -power. . . ‘The municipality should first
have full opportunlty to itself  act without
judicial supervision . . . [67 N.J. 191-193
(c1tatlons omitted)] '

Elght years later, in Mount Laurel II, the Supreme Court

reafflrmed the - constitutlonal obllgatlon of -a -municipality ' to

vw;g&exeralse 1ts gqvarnmental zonkpg'Jpqwe;s ;n £urthe;anse of theﬁﬁcgfs,

e

general welfare- by prov1d1ng ‘the - requlslte opportunlty for a falrv”‘

share of the region's need for low and moderate income housing. 92
N.J. 158, 208-109 (1983). Finding that the need for satisfaction

of the Mt. Laurel doctrine was greater than ever, the Court clari-

fied various aspects of the doctrine, established procedural guide-
lines for the management of exclusionary 2zoning litigation, and
expanded the remedies to be implemented by the courts in instances

where municipalities fail to comply with their Mt. Laurel obliga-

tions.
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The Mt. Laurel Il Court was acutely aware, however, of

the judicial role and acknowledged that it was, indeed, treading on

sensitive ground by acting unilaterally, in the absence of an

‘initiative from the Legislature, to¢ enforce the constitutional

doctrine. Although the court felt constrained to do so, it
repeatedly expressed its preference for legislative action,

declaring:

Nevertheless, a brief reminder of the judicial
role in the sensitive area is appropriate,
since powerful reasons suggest, and we agree,
that the matter is better left to the Legisla-
ture. We act first and foremost because the
Constitution of our State requires protection
of the interests involved and because the
Legislature has not protected them. We recog-
nize the social and economic controversy (and
“its political’ consequences) that has resulted
;in - relatively little legislative action in-
this field. We understand the enormous diffi-
culty of achieving a political consensus that
might lead to significant legislation enforc-
ing the constitutional mandate better than we
can, legislation that might completely remove
this Court from those controversies. But
enforcement of constitutional rights cannot
await a supporting political consensus. So

ih;?wagﬂgquhxle we . .have: always preferred legislative.. to,&.‘ﬁlkayﬁ;ﬁffw.*ﬁ,

judicial action in this field, we shall con=-
tinue == until the Legislature acts == to do
our best to uphold the constitutional obliga-
tion that underlies the Mt. Laurel doctrine.
[92 N.J. at 212-213 (emphasis added)].

The Court noted that, since Mt. Laurel I, there had been some

legislative initiative in the field of exclusionary 2zoning, c¢iting
the revision of the Municipal Land Use Law which contemplated
zoning with regional consequences in mind, N.J.S.A. 40:55D-28(4d),
and which relied on the State Development Guide Plan (1980). The
Court also relied on that plan in establishing guidelines for a

determination of a municipality's Mt. Laurel obligation. 92 N.J.

at 213, 223-248. Repeatedly, however the Court again indicated its
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readiness to defer' further to more substantial legislative and

executive actions, but explained that, absent adequate legislative
and executive assistahce in this field, the Court was obliged to
resort to its own devices "even if they are relatively less suit-
able." 92 N.J. at 213-214.

Because the other branches had not yet acted, the Supreme

Court, in Mt. Laurel II endorsed a series of judicial remedies to

be imposed by a trial court upon determination that a municipality

has not met its Mt. Laurel obligation. Upon such a determination,

the Court directed a trial court to order a defendant municipality

to revise its zoning ordinance within a prescribed time period. 92
N.J. at 281. In the event hhet the defendant munidipalify fails to
" adequately réviseiits~ord§nahce ﬂiﬁhih thapntime.frame;~theeCour£a
further directed  that; the femedies for noncompliance outlined in.

its opinion be implemented. 92 N.J. at 278. The trial courts were

authorlzed to " 1ssue such orders as mlght be approprlate under the

/c1rcumstances of the cases before them, and whlch mlght 1nclude any

LS

-

(1) that the munlcipallty adopt such
resolutions and ordinances, including parti-
cular amendments to its zoning ordinance, and
other land use regulations as will enable it
to meet its Mount Laurel obligations;

(2) that certain types of projects or
construction as may be specified by the trial
court be delayed within the municipality until
its ordinance is satisfactorily revised, or
until all or part of its fair share of lower
income housing 1is constructed and/or firm
commitments for its construction have been
made by responsible developers;

(3) that the zoning ordinance and other
land use regulations of the municipality be
deemed void in whole or in part so as to relax
or eliminate building and use restrictions in

-9-

N W T Ee ~N;t‘f.'.~j~;.:-.'::'r‘; REE RN W RN S e e e e 35 T e

“fqone or mofe of the follow1ng-~'“
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all or selected portions of the municipality
(the court may condition this remedy upon
failure of the municipality to adopt resolu-
tions or ordinances mentioned in (1) above);
and

(4) that particular applications to
construct housing that includes lower income
units be approved by the municipality, or any
officer, board, agency, authority (independent
or otherwise) or division thereof. [92 N.J.
at 285-286].
In addition, in instances where the plaintiff is a developer and
where a revised ordinance does not meet constitutional require-
ments, or where no ordinance has been submitted within the time
allotted by the trial court, "the court shall determine whether a_.

builder's remedy shall be granted." 92 N.J. at 278. 1In this

regard the Supreme COurt explalned that 1ts concern for compllance

w1th Mt Laurel was the baszs for 1ts departure from a prlor reluc-

tance to grant bullder s remedles expressed 1n Oakwood at Madlson,

Inc. v. Townshlp of Madlson, 72 N J- 481, 549-552 (1977) and held

that, . where a developer succeeds ‘in: Mount Laurel lltlgatlon and has

.., Proposed .-a. project.,which .provides..a. substantial, amount of .lower . .. . ...

income housing, 4 builder's remédy” should  be granted ‘unless a ° -

municipality establishes that, because of environmental or other
substantial planning concerns, the plaintiff's project is clearly
contrary to sound land use planning. 92 N.J. 279-280. Thus, while
establishing the builder's remedy as one of several measures de-

signed to enhance enforcement of the constitutional mandate espous-

ed in Mount Laurel, the Mount Laurel II Court made it clear that
there was no absolute right to that remedy. This is well illus-
trated by the Court's summary of its ruling ~concerning the

builder's remedy:

-10-
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Builder's remedies will be afforded to
plaintiffs in Mount Laurel litigation where
appropriate, on a case-by-case basis. Where
the plaintiff has acted in good faith, attempt-
ed to obtain relief without 1litigation, and
thereafter vindicates the constitutional
obligation in Mount Laurel-type 1litigation,
ordinarily a builder's remedy will be granted,
provided that the proposed project includes an
appropriate portion of low and moderate income
housing, and provided further that it is lo-
cated and designed in accordance with sound
zoning and planning concepts, including its
environmental impact. [92 N.J. at 218 (empha-
sis added)].

Beyond these expressed criteria, the Mount Laurel II Court provided

further safeguards against potential abuses of the builder's remedy

by plaintiff-developers. In discussing the .numerous perceived

' difficulties that made the use of the builder's remedy problematic,

e

Laurel is not used "as an unintended bargaining chip" in a
builder's negotiations with a municipality and that the courts are

not used as enforcers of bullders threats to brlng Mount Laurel

lltlgatlon 1n the event that mun1c1pal approvals for projects

syl ‘.."

'lacklng proviszon fbr iower ihooﬁe houslng are not'fbrthcominq

+ e PR

The Court cautloned that its dec1sion to expand bullder ] remedles
was not to be viewed as a "license for unnecessary litigation" when
builders are unable for valid reasons to secure variances for their
particular parcels, and directed the trial courts to guard against

abuses of the Mount Laurel doctrine by plaintiff-developers. 92

N.J. at 280-281. Most importantly, at no point in developing the
Mt. Laurel doctrine, has the Court equated the builder's remedy
with a "vested right," nor has the Court determined such a remedy
to be integral to meeting the constitutional obligation. Rather,

the Court has turned with some reluctance to this means of enforc-

-11-

' the'.Court: emphasized :that -carée must- be taken.to ensure that Mount ‘: -.
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. ing the constitutional _doctrine because of legislative and execu-

tive inaction.

Recognizing the need to proceed with caution in this
area, and cognizant of the need to afford an opportunity for munic-
ipal involvement in the formulation of a builder's remedy to a-
chieve sound planning, the Court directed that trial courts and
masters utilize, to the greatest extent possible, "the planning
board's expertise and experience so that the proposed project is
suitable for the municipality." 92 N.J. at 280. With similar

deference to municipal concerns, the Court also authorized trial

courts to adjust the timing of builder's remedies "so as to cushion

the impact of the developments onimunicipalities where that impact

: would*ctherwiéerCansewa'Sudden:andaradical'trensformation,of'the-u

municipality."” Ibld

That the bullder s remedy and other enforcement measures

establlshed by the Supreme Court of New Jersey in Mount Laurel II

were meant as 1nterun dev1ces for ach1ev1ng compllance w1th the

BT AALY TR 2 R P -Pb 21

*{fbonetitutzonal mandate cannot beAdoubted. The clear 1ntentzon ofu?uﬁ;?f

-

the Court is plalnly stated throughout that oplnlon and is under-
scored in the Court's concluding remarks:

As we said at the outset, while we have
always preferred legislative to judicial
action in this field, we shall continue =~
until the Legislature acts -- to do our best
to uphold the constitutional obligation that
underlies the Mount Laurel doctrine. . . . [92
N.J. at 352 (emphasis added)].

In response to this judicial acknowledgement of the need for legis-

lative action to fulfill the obligations defined in Mount Laurel

II, the Legislature enacted the Fair Housing Act, L. 1985, ¢. 255

effective July 2, 1985. The Act addresses the rulings of the

-12-
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" 'Quire the usetof-effective:affirmative"pisnningfand zoning devices.:

Supreme Court of New Jersey in Mount Laurel I and Mount Laurel II.

Governor's Conditional Veto, April 26, 1985 thereby complying with
the judicial request for a legislative initiative.
The goals established by the Mount Laurel decisions are

the underpinnings of the Act. In Mount Laurel II, the Court ex-

pressed three purposes for its rulings: (i) to encourage voluntary
compliance on the part of municipalities with the constitutional
obligation by defining it more clearly; (ii) to simplify litigation
in the area of exclusionary zoning; and (iii) to increase substan-
tially the effectiveness of the judicial remedy by providing that
in most cases, upon a determination of noncompliance, _the trial

‘court would order an immediate revision of the ordinance and re-

-
]

92 N.J. at 214.. It was the Court's aim to accomplish these pur-

poses "while preserving the fundamental legitimate control of

mﬁnisipalities'ove;ftheir own zoning and, indeed, their destiny."

Ibid.

S \ \”‘ -_' Leet EXARTN Qw LINCEDIREE AR ¢ 8
T %

"éensistent with these judicial goals, the Act estabI;shes"'

a comprehenslve plannzng and 1mp1ementatlon response to the constl-

tutional obligation defined in Mount Laurel. Section 2(c). The.\
Act is designed to provide an administrative mechanism to resolve
exclusionary zoning disputes in place of protracted and expensive
litigation and establishes a voluntary system for municipal compl;;,f*’;;s

ance with Mount Laurel obligations. Governor's Veto Message, April

26, 1985. ' The Act also effectuates a legislative preference for
the resolution of existing and future disputes involving exclusion-
ary zoning by establishing the Affordable Housing Council as an

administrative forum for mediation and review of such disputes in
oF
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st andl

lieu of litigation. Section 3. As set forth in Point II, infra,

consistent with the Mount Laurel goals, the Act's, various sections

were designed to keep a municipality on track once it has elected
to submit to proceedings for review of its housing element by the
Council. In the event cf a dispute as to whether a municipality's
housing element and zoning ordinance comply with the criteria to be
developed by the Council, the'Act'provides for a mediation and
review process intended to obviate the necessity of seeking judi-
cial recourse in such matters. It is also an expressed purpose of
the Act to provide various alternatives to the use of the builder's
remedy as a method of vachieving Fair Share Housing. Section 3.

To facilitate the inplementation of the Act and to afford

a fair and"effective¢transition between pending exclusionary zoning - -

litigation and proceedings before the Council, the Act provides

for, inter alia, the transfer of pending litigation to the Council

in certain 'circumstences, Sectioh"ls and - imposes a temporary

moratorlum on court-awarded bullder 8 remedies. In the latter

No bullder s remedy shall be granted to a
plaintiff in any exclusionary zoning litiga-
tion which has been filed on or after Janu-
ary 20, 1983, unless a final judgment provid-
ing for a builder's remedy has already been
rendered to that plaintiff. This provision
shall terminate upon the expiration of the
period set forth in subsection a. of section 9
of this act for the filing with the council of
the municipality's housing element.*

* A "builder's remedy" is defined by the Act as:

(Footnote Continued On Following Page)

=]4=

I A LI S < Wbl s . ety
et a Al s g s -.':-""‘-""" O TR ‘,;.1_,,,“-, . ,.‘

'w'i'regerd Section 28 of the Act provides-f%"‘”'"’“"'“-"ff. *“f

‘5-":“-‘:

.
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The moratorium imposed by this Section is of limited duration and

will expire, at the latest, on January 1, 1987;*

Notwithstanding the foregoing, plaintiff Stonehedge
contends that the moratorium on the award of builder's remedies
imposed by Section 28 of the Act is unconstitutional. In support
of its claim, plaintiff advances several alternative theories which
allegedly verify the unconstitutionality of this provision: that
the builder's remedy is "necessary for the enforcement of a consti-
tutional right; that the moratorium "violates the separation of
powers clause" of the State Constitution; and that the moratorium
contravenes the due process clause of the State Constztutlon. See
Stonehedge Brief at 24-16 %k E - : )

Before responding: to - the speciflc constltutlonal chal--
lenges raised,_itriSaimportant to emphasize the difficult burden
which must betmet by a party attempting to challenge the wvalidity

of ‘a legislative‘enactment'on-constitutional groundsi It isrwell~

e Tl e, ‘.t "ﬂ-‘."». s .. '.‘ . PN »"":‘ < R . p N L T A N R VI -, . N .. et e .
LACII) R I IR T PO 173 P .3 - A . ..—.‘.:._ ,_"_ O‘-f ,.‘.“; T T I W O JRPL A B L AU R L PR ST G A

.. M, e - P b
‘e vl B g PRI R L N
. ¥ LN

(Footnote Contlnued From Previous Page)

a court imposed remedy for a litigant who is an
individual or a profit-making entity in which
the court requires a municipality to utilize
zoning techniques such as mandatory set asides
or density bonuses which provide for the eco~
nomic viability of a residential development by
including housing which is not for 1low and
moderate income households. [Section 28].

* See the State's discussion of the time constraints contained in
the Act, at Point II, infra.

** Plaintiff Affordable Living Corporation, while not attacking the
constitutionality of the statute, similarly <¢laims that the
builder's remedy is a vested property right and that to read the
Act as divesting a plaintiff of such a "right" offends due process
of law. Plaintiff Affordable Living Corporation Brief at 12.

-15=
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established that there~ is a strong presumption that a statute
passed by the Legislature is constitutional. All doubts are to be

resolved in favor of upholding the validity of the statute. New

Jersey Association on Correction v. Lan, 80 N.J. 199, 218-219

(1979); In re Loch Arbour, 25 N.J. 258, 264-265 (1957). The Legis-

lature is presumed to have acted in a reasonable manner and on the

basis of adequate factual support and any party seeking to overturn
a statute bears a heavy burden. Indeed, the presumption of consti=-
tutionality can be overcome:

only by proofs that preclude the possibility
that there could have been any set of facts
known to the legislative body or which could
"reasonably be ‘assumed to have been known which’
would rationally support a conclusion that the
" enactment is in the public interest. ' (Hutton
" Pk. Gardens v. West Orange Town Council, 68
N.J J 543 565 (1975) (other c1tatlons omltted)

Thus the lltlgant who argues for the 1nva11d1ty of a statutory

provision bears the heavy burden of demonstrating that the presump-

-tion of- valldlty should not attach.
e Eurthermore,|pla1nti££s cannotnsuccessfully challenge the ..

authorlty of " the Leglslature, ‘as” a’ general matter, to’ impose: a

moratorium. That a legislative body may impose a proper moratorium,
even upon all development, is beyond dispute. Most commonly, such
restraints are prescribed by municipalities in implementing a
zoning scheme. "Aand, it is well settled that municipalities have
power to enact a reasonable moratorium on certain land uses while
studying a problem and preparing permanent regulations." Plaza

Joint Venture v. Atlantic City, 174 N.J. Super. 231, 237 (App. Div.

1980) (citations omitted.). Here, the Fair Housing Act imposes a

temporary moratorium upon the builder's remedy, only one of several

-16-
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judicial remedies enunciated by the Supreme Court in Mt. Laurel II

to be employed by trial courts in considering exclusionary zoning
matters. The moratorium applies only to a court imposed version of
the builder's remedy. Judicial discretion to order rezoning or to
provide for the construction of low and moderate housing is unaf-
‘fected. Thus, although the moratorium at issue is not as onerous
as the wideranging "freezes" on development considered in the
caselaw, the moratorium imposed by the Act is plainly constitu-
tional even under the following rigid standards set forth by the

courts in those cases,

While the reasonableness of a moratorium depends upon the

partiéular facts of each case, moratoria which have a substantial

relationship. té' the “public health; welfare 'and safety will be-

upheld. | Cappture Realty v. Board of Adjustment of Elmwood Park,

133 N.J. Super 216, 221 (App. Div. 1975). 1In Cappture Realty the

court upheld a restrlctlon en constructlon in flood-prone lands,

fcr a spec1f1ed perlod of tlme untll the mun1c1pa11ty and county

T e .~~....‘- CoEe s A -~ S AR e

could complete a reg1cnal flood control pro;ect.A The court 1ooked#: ?f.ﬂ

to the extensive planning, the nature of the work, and the fact

that the town and county were actively engaged in the project, as
reasons supporting the moratorium. Id., at 221. Hence, "[t]he
existence o¢of municipal power to enact a reasonable moratorium on

certain uses while preparing and studying a new zoning ordinance is

-17-
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not open to question." New Jersey Shore Builder's v. Twp. of Ocean,

128 N.J. Super. 135, 137 (App. Div. 1974).*

Administrative agency moratoria or "freezes" on develop-

ment have likewise been sustained. In Toms River Affiliates v.

Dept. of Environmental Protection, 140 N.J. Super. 135 (App. Div.

1976), the court upheld the authority of the Commissioner of Envi-
ronmental Protection, granted' under the Coastal Area Facility
Review Act (CAFRA), to "freeze" development within a coastal aréa
until it could be evaluated in light of a forthcoming CAFRA plan.
The court concluded that:

With the adoption of a new statute which
requires extensive studies and preparation of
a comprehensive plan for development of the
coastal area involved it is inevitable that
implementation 'will require 'a .considerable
period of time. Does this mean that the
agency is powerless to. prevent the potential
frustration of a consistent and comprehensive
plan by uncontrolled helter skelter construc-
tlon in the 1nter1m’

*. publié welfare sought ‘to be advanced by

the police power underlying the jurisdiction

- of the- regulatory .agency demands the avail-

,_ablllty of .some interim measures to preserve
“the status quo pending the ‘adoption of a final -
plan. '"Freeze" regulations have thus been
approved as reasonable in the analogous area
of planning and zoning. Such "stop gap"
legislation is a reasonable exercise of power
to prevent changes in the character of the
area or a community before officialdom has an
opportunity to complete a proper study and
final plan which will operate on a permanent
basis. [Id, at 152-153; citations and foot-
note omitted].

* In fact, the Appellate Division has determined <that such
"freezes" do not even give rise to a claim for a compensable
"taking" under condemnation law. See Orleans Builders & Developers
v. Byrne, 186 N.J. Super. 432, 448 (App. Div. 1982). ‘
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Furthermore, the Appellate Division has upheld a legis-

lative "freeze" on the development of land within the proposed
alignment of a state highway for a statutorily prescribed period.

Kingston East Realty Co. v. State of New Jersey, 133 N.J. Super 234

(App. Div. 1975). There the court sustained N.J.S.A. 27:7-66 and
67, which provide that notice be given to the Commissioner of
Transportation of any proposed development within the alignment for
a potential state highway. The statute also enables the Commis-
sioner to temporarily "freeze" any development within the align-
ment. Ibid. The Court recognized the clear public purpose behind
such a freeze:

The statute not only provides redress for
aggrieved property owners, as indicated, but
also seeks to ‘avoid - -the necessity therefor, if
possible. As an incident to this purpose, it
discourages, for .a relatively short period of
~time, the physical development of improvement
of 1land. Similar measures designed to re-
strain temporarily the inimical utilization of

.- land, have 'been recognized under narrow circum-
-stances ~as ‘reasonable . regulations in the’
exercise of governmental police powers.

Loreawt o ofKingston East. Realty. v. State of New Jersey,

. . Bupra, at 243 244 (citations omltted)}

Even in the context of the cases at hand the Supreme
Court has focused on the v1abllity of a moratorium. In Mount
Laurel II, the Supreme Court specifically authorized judicial
postponement of development within a municipality to allow for the
orderly implementation of a fair share housing plan. In that vein,
the Court empowered trial courts to order:

that certain types of projects or construction

as may be specified by the trial court be

delayed within the municipality until its

ordinance is satisfactorily revised, or until

all or part of its fair share of lower income
housing is constructed and/or firm commitments

-19-
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have been made by responsible developers...
[Supra., 92 N.J. at 285].

Thus, the Supreme Court has acknowledged that a moratorium is a

useful tool in effecting a Mount Laurel obligation. Consequently,

the sole remaining inquiry is whether the particular moratorium
imposed by the Legislature under the Fair Housing Act is a proper
use of the legislative prerogative.

On judicial review of a moratorium, courts should con-
sider whether the "freeze" is reasonable under the facts of the
case and whether the moratorium is rationally related to the leg-
islative end to be achieved. Spec1f1cally, two considerations have

emerged from the case law and should gu:.de a court in assessing the- -

4 validlty of a morator:.um, the court should determ:.ne whether the

-

duratlon of the "freeze is reasonable and should welgh the 1nter-"
ests of the affected property owners against the public interest in
adjustlng 1ts land use scheme to meet modern trends * Schiavone '

Constructlons Co V Hackensack Meadowlands Development Comnuss:.on "

P o (EMBC Y 98 U N Ldc:92084.5:2647265:,41985) 5, .Deal. Gardens,. Inc. V. Boaxrd . ... ...
" 'of Trustees of Loch Arbour, 48 “N.J. “492 ' (1967); = Monmouth Lumber - °

Co. v. Ocean Tp., 9 N.J. 64 (1952); Meadowlands Regional Develop-

* The State will employ this analysis to demonstrate the constitu-
tionality of Section 28 of the Act. We note, however, that plain-
tiffs' interests in the case at bar do not rise to the level of an
"affected property owner," as set forth in the cases, inasmuch as
the Section 28 freeze only temporarily restricts the judicial
availability of a single development-related remedy, the builder's
remedy, and because, as discussed infra, plaintiffs have no "vested
right" to a builder's remedy. Consequently, plaintiffs herein
cannot claim the interest asserted by the property owners in the -
cases cited; and even under the legal consideration afforded a
truly aggrieved property owner, plaintiffs cannot make out a
legitimate claim that the moratorium at issue is illegal.

-20-
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ment Agency v. Hackensack Meadowlands Development Commission

(HMDC), 119 N.J. Super. 572, 576=577 (App. Div. 1972).

-In Schiavone Construction Co., supra, the Supreme Court

of New Jersey was presented with a challenge to a moratorium impos-
ed by the HMDC. The Court remanded to the trial court for further
proceedings, but reiterated its directive, expressed in Deal
Gardens, supra, that in "evaluating land use restriction, courts
should consider the reasonableness of the duration of any morator-

ium on development." Schiavone Construction Co., supra, 98 N.J. at

264. In particular, the Conrt called for an examination of "the
relatlonshlp between the purpose of the restrlctlons and the t:.me

requ:.red to reach and--to . 1mplement a f:.nal dec:.s:.on as to the

L ultlmate use .of :the property, ,.; Ib:.d., at 265

,20 This focus was conslstent with that employed by the

Appellate Division in Meadowlands Reqlonal Development Commission,

».Supra. There the court also evaluated a challenge to "freeze"

regulat:.ons promulgated by the HMDC wh:.ch restrlcted development in

. A . “. P S
A~.. : i «,!’.:

the Meadowlands for two'years while the HMDC was preparing a master

plan. The court relied upon the "durat:.on of tJ.me test, but also
looked to the nature of the task faced by the HMDC and_‘ the admini-
strative scheme for development conceived by the Le_gis]gture. The
court recognized the interest of individual property owners, and
considered how they would be affected by the freez; but also

acknowledged the existence of a substantial community interest in

effective and proper land use. 119 N.J. Super. at 576-577. Upon

such a review, and in view of the statutory mandate, the court

— / -
determined that the HMDC was entitled to a reasonable period of

-21-
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time to study and implement a comprehensive land use plan, and that
a two-year moratorium on development was appropriate:

The scheme envisioned by the Legislature
for development of the Meadowlands area is a
unique one. It contemplated an imaginative
- and innovative approach to the solution of
numerous and difficult problems. The Commis=-
sion to which that task has been assigned is
entitled to reasonable time to study them and
to devise methods to resolve them. The nature
of the Meadowlands area, the.vast potential it
has in the public interest, the dangers of a
too rapid decision and the consequences of a
hastily and improperly drawn final plan under-
score the necessity for a very careful study
of the entire environmental impact of the
final plan and possible alternatives thereto.
We conclude that the two-year period provided
in the original interim zoning regulations and
the additional two-month extension thereof are
=" " not unreasonable under -the:r circumstances shown - -
by thls record [Id..at 577]

R

'Heﬁee, the court paid deference to the leglslatlve plan for devel-

opment of the Meadowlands,'and in cons;deratlon of the compllcated .

and 1nvolved 1ssues attendant thereto, approved a‘temporary mora-

tor:Lum on: all development in the :.nterest of comprehens:.ve and -

.3.'1131:‘911193“* ‘plannings.,. .. :-.-—" ""’;:".'-.:-;";.g'* P T T o PPUIUE L TR RIS

™ W Ny LR e e

- THerefore, beyond the plaln fact “that’ plalntlffs have no - v

constitutional right to a particular remedy, it is evident that
under the foregoing standards, the "freeze" contained in Section 28
of the Fair Housing Act passes constitutional muster. It is a
limited moratorium confined both in scope and duration operating
only to limit the award of a particular type of judicial remedy.
The legislative curtailment of the builder's remedy does not
restrict development per se and does not restrain the construction
of projecte comprised entirely of low and moderate income housing.

Rather, it is directed only towards profit-making 1litigants who

-22-
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have, since Mt. Laurel II, sought judicial license to construct
housing' projects .which are primarily not for low and moderate
income households.

The "freeze" is clearly related to a rational legislative
purpose: the orderly implementation of an administrative mechanism
to enable municipalities to meet their constitutional obligation

under the Mt. Laurel cases. Consistent with the express legisla-

tive preference for an administrative response to the dilemma posed

by Mt. Laurel, Section 3, and the New Jersey Supreme Court's own

desire to defer to a legislative initiative, 92 N.J. at 213, the
Fair Hou31ng Act provides an alternatlve mechanism for resolution

of Mount Laurel II obllgatlons and dlsputes pertalnlng thereto, and--

,,establ;shes a tlme frame with;n Wthh to ‘make that mechanism work45§3;;J;

able. Slmllar to the moratorium imposed. by the - HMDC and upheld in

Meadowlands Reglonal Development Agency, supra, the freeze at 1ssue

hereln was prov1ded by the Leglslature to enable the admlnlstratlvef

process to address a compllcated issue 1n a comprehensive and

-

,-.‘_..
~

Vet Lt e e el e e .

Plaintiff Stonehedge also erroneously asserts that theAV
builder's remedy is necessary for enforcement of the constitutional
right and is an essential part of that right. In so contending,
plaintiff Stonehedge has ignored the plain language of Mount
Laurel II. A reading of that decision clearly demonstrates that
the Court intended to provide a variety of judicial remedies in the
interest of affording the trial courts wide latitude to ensure
compliance with a municipality's constitutional obligation. It is
the fulfillment of that obligation, and not the imposition of any

particular remedy, which is mandated by Mount Laurel II. The

. . .
. vae . A et DA i, Tae e e el Sl e O S S
fonime i W 3‘,..._.: RO T N L Saky Lot T TR SOREUSL P Lo e e BeE et

'“::orderlj'nanner.
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Court's very specific directive regarding the imposition of
builder's remedies confirms that the award of a builder's remedy is
not in itself an absolute right, but is, rather, one of several
methods which a court may in its discretion utilize to achieve
compliance with the constitutional obligation.* Therefore, under

Mt. Laurel II, a trial court may consider whether a builder's

remedy is appropriate in a particular case; however, that decision
in no way supports a conclusion that the award of a builder's
remedy is mandated in all cases.

Only in appropriate circumstances, and only upon a deter-

mination (i) that a proposed project includes an appropriate por-

tion of low and moderate -income housing, and (ii) that the project"

ning concepts, 1nclud1ng its env1ronmental 1mpact is an award of a_

builder's remedy; authorized under Mount Laurel II. 92 N.J. 218,

279-280. Not by any stretch of the 1mag1natn.on can Mount Laurel II

be read to bestow on a bullder-plalntlff a "vested rlght“ to a

s
A w

tiff Stonehedge demonstrates conclus:.vely that :|.ts arquments in

this regard must fail. In Morin v. Becker, 6 N.J. 457 (1951), the

Supreme Court of New Jersey stated that:

the right to a particular remedy is not a
vested right. This is the general rule; and
the exceptions are of those peculiar cases in
which the remedy is part of the right itself.
As a general rule, every state has complete
control over the remedies which it offers to

* In fact, the Supreme Court in Mt. Laurel II refused to impose a
builder's remedy in two of the cases before it, noting that a
builder's remedy was not appropriate in the circumstances presented
therein. 92 N.J. 315-316, 321.

-

| "".fbullder s remedy In p01nt of fact, the very case c:.ted by plaln- i

1s located and des;l.gned :Ln accordance w:l.th sound zon:.ng and plan- )

E XS0

a i

l iﬁu
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suitors in its courts. It may abolish one
class of courts and create another. It may
give a new and additional remedy for a right
already in existence. And it may abolish old
remedies and substitute new... [6 N.J. at
470-471, citing Wasner v. Atkinson, 43 N.J.L.
571, 574-575 (Sup. Ct. 1881) (other citations
- omitted)] '

In light of this rule, and in view of the fact that the builder's
remedy is not a right but is only one of sevéral remedies available

under Mount Laurel II, it is clear that the temporary moratorium on

the judicial imposition of builder's remedies contained in Section
28 of the Act presents no constitutional infirmity.

Plaintiff Affordable Living Corporation has exhibited a

similar misunderstandlng of the dlstinction between a right and a_.
remedy in complalnlng that the Fair Hous:.ng Act "dlvests" 11: of a

-' 20 ":‘:':":'”Vested right €5 bu:.lder s remedy, contrary "io die” process of g

BrJ.ef of plalntlff Affordable Living Corporat:.on at 12. Here

again, the very cases . upon wh:.ch plalntlff relles faJ.l to support
this 'overbroad propos:.t:l.on. In fact the New" Jersey Supreme’ Court_'
.-.c.has. consistently-held that.a:statute may even impair private Prop= ... ...

erty “rights when' protection 'Of the public "interest so clearly - -

predominates over that impairment. See e.g., Rothman v. Rothman,

65 N.J. 219, 225 (1974). Moreover, even where a vested right was
deemed to exist, the Court has expressly held that "[a] statute
that gives retrospective effect to essentially remedial changes
does not unconstitutionally interfere with vested rights." State

Department of Environmental Protection v. Ventron Corp., 94 N.J.

473, 499 (1983). Here plaintiffs cannot legitimately assert that
their proprietary interest in a particular remedy rises to the

level of a constitutional right. The Supreme Court has acknowl-

-25-
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edged that the public interest in zoning for the general welfare

might be achieved through a variety of remedial measures. It is

the municipality's obligation to zone consistent with Mt. Laurel II

and not the Court's suggested methods for complying with that
obligation which affords constitutional dimension to these cases.
Therefore, it was entirely within the Legislature's prerogative to
provide alternative remedies retrospectively in the interest of

achieving municipal compliance with Mount Laurel II.

Just as spurious is the claim by plaintiff Stonehedge
that Section 28 is violative of the due process mandate of the New

Jersey Constitution, Article I, paragraph 1. As Stonehedge notes,

a due process analysis calls for a determination of whether the =

‘_‘:g.;'__,';stated leglslat:l.ve purpose and means employed are const:.tutlonally
20

perm:.ss:.ble.-»_ -The. leglslat:.on -:Ln ~questlon must bear a rational

relationshlp to a constltut:.onally permlss:l.ble objective. U.S.A.

'.Chamber of Commerce v. State-, -89 AN_.J.N 131 15_5A (1982), c:|.t1ng

Fe_geson v. Skrupa, 372 ‘u.s S. 726, 732, 83 sS.ct. 1028, 1032, 10

P T e faan o RN ) et aaeln
bty ",-.- ,;v' SR, R RS L B RN AV TP &
ot . S

LA SR

The S_tate may, in the exercise of 1ts pol:Lce power, take

such action as | s appropriate in its judgment to promote and pro-

tect the public e\alth\,\ safety and welfare. 1In 'Mount Laurel II,
the Supreme Court of New Jersey recognized that the exercise of the
police power,tef’l?e/’gfl/ate the use of land for the benefit of the
general welfare was particularly suited to legislative action. See
e.g., 92 N.J. at 212-213. The Act meets the need which the Court
perceived for such legislative action. It provides a comprehensive
planning and implﬁer’ﬁgtion mechanism for satisfaction of the

constitutional obligation enunciated in Mount Laurel II. The Act

- =26~
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is designed to effectuate the State's declared preference for the
resolution of existing and future disputes via an administrative
mediation and review process and to encourage voluntary compliance

with Mount Laurel objectives. Governor's Veto Message, Septem-

ber 26, 1985.
By imposing a temporary moratorium on the award of a
builder's remedy in Section 28, the Legislature attempted to pro-
10 vide time for the administrative system to work. As in those cases
regarding the imposition of a moratorium on development generally,
to allow for comprehensive planning, the Legislature here sought to
afford municipalities an adequate opportunity to undertake such 7

action as may be necessary to achieve voluntary compl:.ance w1th"

20 : tional period. The validity of such temporary measures by the

.Legislature is underscored by the determination of the Supreme

. Court of New Jersey :Ln Mount Laurel II that :.t ‘was w:.th:Ln the power

of the trial courts to adjust the timing of bu:.lder s remedies S0

L . . . . -
.-"A«f- a R . T, 1ot Ty .

”":'_'as‘ to cushion the impact o'f such developﬁxents on munic:.palities""u"A"_'"
where that 1mpact would otherwise cause a sudden radlcal transfor-A A

30 mation of those municipalities. 92 N.J. at 280, 285. Thus, no due
process considerations are impinged by the legislative determina-
tion to provide for a temporary moratorium.

Plaintiff Stonehedge further contends that the moratorium
set forth in Section 28 of the Act violates the separation of
powers clause of the New Jersey Constitution, Article III, para-
graph 1. Plaintiff claims that the provision is "an attempt to

override the Supreme's Court's constitutional power to make rules

governing the administration, practice and procedure in all

-27=
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courts." New Jersey Constitution, Article VI, Section II, para-
graph 3. See Brief end Appendix of plaintiff Stonehedge Associates
at 25. The constitutional mandate cited by plaintiff for this
proposition, however, has been deemed to ve‘st the exclusive author-
ity for establishing laws of pleading and practice in the Supreme

Court. This rule-making power must be distinguished from the

courts' authority to make substantive law, which defines our rights

and duties, through decision-making in specific cases coming before

them. See generally Winberry v. Salisbury, 5 N.J. 240, 248 (1950).

In advancing this alleged constitutional argument, plaintiff

;dent:.f:.cat:.on' of poss:l.ble ' Judic:Lal remed—ies, :anluding' the-:';-

tion defined in Mount Laurel II was. clearly of a substantive

nature. Therefore, the Leglslature cannot be sald to have 1ntruded

courts in prov:LdJ.ng alternatlves to those Jud1c1al remedles in the "

-

H

Moreover, the Supreme Court's repeated acknowledgement

that enforcement of the constitutional obligation defined in Mount
Laurel was an area in which the Court was awaiting legislative
action clearly demonstrates that such an argument is untenable.
Instructive in this regard is the decision of the Superior Court of

New Jersey, Appellate Division in Stroinski v. Office of Public

Defender, 134 N.J. Super. 21 (App. Div. 1975),’ where the court

considered whether a section of the New Jersey Public Defender Act,
N.J.S.A. 2A:158A-~17, violated the constitutional provisions cited

herein by plaintiff . Stonehedge. 1In that case the plaintiff con-

«28=

-‘Stonehedge has falled to . recogm.ze thJ.s dlstlnctlon. The Court's.

f. 'bullder s remedy, for non-compllance with the const1tut1ona1 obl::.ga- .

‘:on an- area of law-making whlch was exclu51vely reserved to the' :

. Ly YIRS 2 . B S S L : R O L B . . z
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tended that the provision at issue constituted an invalid encroach-

ment by the Legisleture upon the rule-making authority of the New
Jersey Supreme Court. The court rejected the plaintiff's asser-
tions, noting that the Public Defender Act was the Legislature's
resﬁonse to decisions of the United States Supreme Court and the

New Jersey Supreme Court implementing the constitutional guarantee

to an indigent defendant in a criminal case of the right to counsel.

134 N.J. Super. 29. Relyihg on language in decisions which pre-

dated that Act and ih which the courts had afforded opportunities

for legislative initiative, the court determined that the statute

s

._:;at 1ssue d1d not offend the rule-maklng authority of the Supreme

Court 134 N J quer. at 30 statlng-" o -

. . Thus, the matter of -providing counsel for
indigent defendants in criminal cases, includ-"
ing the allocation and method of payment of
costs thereof, was expressly left by the
Supreme Court to the Legislature. Under these
circumstances it cannot be said that the
. subsequent enactment by the Legislature of the:
. Public Defender Act in-response to the Court's
‘invitation constitutes an invalid encroachment

of the Court's rule-maklng power. . [Ibld ]

Te 'n..,\- ive

i?félmilarly,.ln the.present‘51tuatlon,.if cennot be sald that the

Legislature's promulgatlon of the Act in any way contravenes the
separation of powers clause of the New Jersey Constitution.
Rather, the Act is the legislative initiative which was repeatedly

invited by the Supreme Court of New Jersey in Mount Laurel II.

Lastly, plaintiffs unanimously ’complain that the Act
precludes the award of a builder's remedy by the Council and, for
this reason, again maintain that the Act is constitutionally in-
firm. See Brief of plaintiff Affordable Living Corporation at
11-12; Brief of plaintiff Stonehedge Associates at 26-27; Brief of

plaintiff Siegler Associates at 30-34; Brief of plaintiff Public
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Advocate at 35-36. Once again, such arguments are premised on an
illusory_ right to a builder's remedy. Moreover, plaintiffs offer
no support for their proposition that the Council may not award a
builder's remedy as a _condition for granting substantive certifica-
tion, and, in fact, no such prohibition exists. Implicit in the

Act is the expectation that in approving a municipal housing ele-

ment, the Council may require that techniqu.es be implemented which

will have an effect comparable to that achieved by a builder's
remedy, but accomplished within the context of regional planning

and not simply as a reward for a successful 1litigant. In this

regard Sect:.on 3 prov::des, 1n releva.nt pa,rt-

' The Leqlslature declares that the State's -
preference for the resolution of existing and

- future disputes involving :.exclusionary zoning
is the mediation and review process set forth -
in their act and not litigation, and that it
‘is the intention of this act to provide vari-
ous alternatives to the use of the builder's

. -remedy as.-a method of. achieving fair share
housing. tEmpha51s supplled] ‘

L

As is plaJ.n from an obJectlve readlng of thls Sectlon,'

..~--'

‘_""':the Act states a preference for an administratlve solut:l.on and."." .

e RO

seeks to provide alternatlves to the bullder s remedy, but does not
exclude that remedy. Surely, if it was the Legislature's intent to
limit the conditione which the Council might impose, and particu-
larly to absolutely prohibit the imposition of certain conditions,
the Act would so provide.

Furthermore, as plaintiffs acknowledge, the Act specific-
ally requires municipalities to include in their housing element:
A consideration of the lands that are most
appropriate for construction of low and mod-
erate income housing and of the existing

structures most appropriate for conversion to,
or rehabilitation for, low and moderate income

-3°p
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housing, including a consideration of lands
of developers who have expressed a commitment
to provide low and moderate income housing.
[Section 10(f) (emphasis added)].

Thus, contrary to plaintiffs'’ contentions, the Act specificaliy
envisions that the interests of builders be considered both by the
municipality in developing a housing element, and thereafter by the
Council in reviewing that element.

Plaintiffs' common failure to make reference to Section
14(b) of the Act 1is most telling. That' Section empowers the
Council to condition its grant of certification of a housing ele-

ment "upon changes in the element or ordinances." _‘Under that

~prov1310n, the Council may requlre that a- munlcipallty rezone and

may 1mpose condztions whlch "make the achlevement of a mun1c1pal—'

1ty s fair’ share of low and moderate income hou31ng reallstlcally

possible." ° No limitations are ' imposed with respect to the

'appropriateWto'achieﬁe'theﬂgoala éf'the'Act, Nor have plaintiffslf"“7

-\.-_‘

"1mplic1t 1n “the- Act.v ~“"" SRR

The Legislature has expressed a preference for alterna-
tives to the builder's remedy in the Act. That preference is
underscored by the "freeze" on the judicial imposition of such
remedies during the Act's implementation period and has culminated
in the establishment of the Council which haa the discretion to
impose conditions embracing a wide variety of remedies. Plaintiffs
offer no basis for concluding that the moratorium imposed by Sec-
tion 28 is;either unreasonable in duration or unrelated to a legiti-

mate public purpose. Nor can plaintiffs demonstrate that Mount

=31-
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Laurel obligations will not be satisfied under the Act. Instead,

plaintiffs simply bemoan the legislative determination to tempo-
rarily excise a judicial remedy which has worked to the profitable

advantage of private litigants.
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POINT II

THE FAIR HOUSING ACT IS A COMPREHENSIVE PLAN-
NING AND IMPLEMENTATION RESPONSE ON THE PART OF
THE LEGISLATURE TO THE MOUNT LAUREL CASES AND
IS DESIGNED TO PROVIDE AN ADMINISTRATIVE MECH-
ANISM FOR RESOLVING EXCLUSIONARY ZONING DIS-
PUTES AND TO MEET THE MOUNT LAUREL OBLIGATION.
THE ACT IS CLEARLY CONSTITUTIONAL AND SHOULD
BE UPHELD.

A. THE METHOD OF ACHIEVING THE MOUNT
LAUREL OBLIGATION SET FORTH IN MOUNT
LAUREL II IS  NOT CONSTITUTIONALLY
REQUIRED. .

Plaintiffs here cannot seriously contend that the Legis-

lature, in enacting the Fair Housing Act, has abrogated the consti-

. tut:l.onal requlrement of Mount Laurel.‘ However,, plaint'iffs' argue "

(23

~ that the Act is, somehow unconst:.tut:.onal because the Leqlslaturef s

‘;has enacte_d a statutory ‘scheme to effectuate the doctrine _wh:Lch is .

different from the compliance mechanism created by the Supreme

Court in Mount Laurel II However, as d:.scussed in Po:.nt I that

the Mount Laurel II compl:.ance mecham.sm :Ls not const:.tut:.onally

requ:l.red is read:.ly apparent Wh:.le th:.s mechan:.sm was utilized by

'the Court ':Ln the absence of leglslatlve action,.ln effectuating"f )

-

the constitutlonal obl:.gatlon, 92 N.J. at 212 one judicial mecha-
nism itself is simply that - a means of achieving the constitu-
tional requirement and not the requirement itself. Nowhere is this
more clear than in the Court's discussion of its rationale for

redefining the type of municipality which would have a Mount Laurel

obligation from that of a "developing municipality" to that of a
municipality in a designated "growth area" specified in the State
Development Guide Plan. 92 N.J. at 223-238. In making this revi-

sion, the Court stated:

-33-
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The point here is that we see every reason
to modify what is generally regarded as one of
the doctrines of Mount Laurel I, namely, that

the Mount Laurel obligation applies only in
developing municipalities, and no reason,
either in the constitutional doctrine or in the
Mount Laurel case itself, not to do so.

That we are not inhibited by the Constitu-
tion from making this change is apparent when
one analyzes the constitutional obligation it-
self. Mount Laurel I held that in the exercise
of the 2zoning power a municipality could not
constitutionally 1limit +to its own citizens
those whose housing needs it would consider,
but was required to consider the housing needs
of all of the citizens of the region of which
that municipality was a part. Put differently,
the 2zoning power that the State exercised
through its municipalities would have constitu-

. tional validity only if regional housing needs
" 'were addressed by the actions of the municipal-"

“.ities in the’ ‘aggregate.’  The method selected by . =~ ' . e -

this Court in Mount Laurel I for achieving that -
‘constitutionally mandated goal was to impose
the obligation -o6n those municipalities that
were "developing." Clearly, however, the
- method adopted was simply a judicial remedy to
redress a constitutional injury. Achievement
- .0of the constitutional goal, rather . than the
" method of ‘relief. selected ‘Yo achieve: it, "was
. the -constitutional - requlrement.;_[QZ N.J. at
236-237.1

*‘ o T THe' ‘“‘remedies formula‘ted- By ‘the: Supreme ‘Court .in"Moumt i

”Laurel II are jud1c1a remedles that the Court belleved would 1n;”

the absence of legislative action, achieve the constitutional goal.

92 N.J. at 237. To reiterate, "[a]chievement of the constitutional

goal, rather than the method of relief selected to achieve it, was

[and is] the constitutional requirement." Ibid. The judicial

compliance mechanism, therefore, is not constitutionally required
and the Legislature, by enacting legislative methods to achieve the
constitutional goal, has neither violated the Constitution nor

abrogated the constitutional doctrine of the Mount Laurel cases.

-34-
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The fact that the legislative scheme for enforcing the

Mount Laurel obligation is different £from that devised by the

Supreme Court in no wise renders the Act "unconstitutional." How

the Mount Laurel obligation should be effectuated, as evidenced by

the Supreme Court's decisions and the decisions of the Mount Laurel

judges following the Supreme Court's Mount Laurel II decision, is

plainly a subject upon which "reasonable men might differ." New

Jersey Sports & Exposition Auth v. McCrane, 61 N.J. 1, 8 (1972),

app. dism. 409 U.S. 943, 93 S.Ct. 270, 34 L.Ed.2d 215 (1972);

New Jersey Association on Correction v. Lan, 80 N.J. 199, 200

(1979)' Because of this, deference must be granted to the choices

made by the ‘Legzslature as. to how best to. achleve the const1tu-=i.’.“

‘~tlona]4. goa],,._ As the Supreme Court stated, in New Jersey Sports &

Exposition Auth. v, Mcc_rane: '

One of the most delicate tasks a court has

~.to perform is to adjudicate the constitution-
‘ality of a statute In“'our tripartite form of

government .that- hlgh .prereogative has always

been exercised with extreme restraint, and with

a deep awareness that the challenged enactment

~“répreserits: the considered .action-of ‘a body -com= | el

_posed .af, popularly elected representatives. As.
a result, judicial decisions from the time of
Chief Just:.ce Marshall reveal an unswerving ac-
ceptance of the principle that every possible
presumption favors the validity of an act of
the Legislature. As we noted in Roe v. Kervick,
42 N.J. 191, 229 (1964), all the relevant New
Jersey cases display faithful judicial defer-
ence to the will of the lawmakers whenever
reasonable men might differ as to whether the
means devised by the Legislature to serve a
public purpose conform to the Constitution.
And these cases project into the forefront of
any judicial study of an attack upon a duly
enacted statute both the strong presumption of
validity and our solemn duty to resolve reason-
ably conflicting doubts in favor of conformity
to our organic charter. [New Jersey Sports &
Expogition Auth. v. McCrane, supra, 61 N.J. at
8.]
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As will be discussed more fully in the remainder of this

point heading, the Legislature has enacted the Fair Housing Act to
create an administrative mechanism for addressing the constitu-
tional goal. The Act provides a vehicle for consensual compliance

with Mount Laurel, will avoid trials, and will result in the con-

struction of housing for lower and moderate income persons rather
than interminable litigation. Section 3. It is respectfully
submitted that the court should defer to the choices made by the
Legislature as to how the constitutional obligation should be met,

and should, therefore, uphold the validity of the Fair Housing Act.

- B._‘: A SECTION-BY-SECTION ANALYSIS OF THE ACT. )

T

‘.state w:.ll set forth a detalled sectlon-by-section analys:.s of the

Act. This analys:Ls is 1ntended to prov1de assistance to the court

in interpreting the Act and will also discuss the spec1f1c argu-

'ments made by pla:.ntlffs 'ifega'fdi'nc' each ‘challénged statutory R

prov1 s:.on .

Wttt ¥ THE: COUNCEL. ON AFFORDABLE HOUSING;
+ - . .,..~SECTIONS 5 AND-6. . o ]

As discussed above, the Fair Housing Act is designed to
provide an administrative mechanism to resolve exclusionary zoning
disputes in place of the judicial mechanism formulated by the

Supreme Court in Mount Laurel II. Through this administrative

mechanism, municipalities operating within state guidelines and

with State oversight will be able to define and provide a reasona-

* The builder's remedy moratorium, Section 28, is addressed in
Point I of this brief.

In the remainlng secta.ons of this po:Lnt heading,, the'-"-'f':;

—r ot ﬂa
o,
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ble opportunity for the implementation of their Mount Laurel obli-

gations. Sections 2(b), 3; see also Governor's Conditional Veto,
April 26, 1985, at 1. To effectuate the constitutional goal, the
Act establishes a voluntary system through which municipalities can
submit plans for providing their fair share of low and moderate
income housing to a State Council on Affordable Housing (Council)
which, upon the petition of the municipality, would certify the
plan if it satisfies the Council's requirements. Substantive
certification would shift the burden of proof'to the complaining

party to show that.the plan does not provide a realistic opportuni-

..ty for the prov151on of the mun1c1pa11ty s fa1r share. .governor’s g

Condit;onal Veto, Apr11 26 1985 at 1
Under the leglslatlve compllance mechanism, the Council
"shall have primary Jurlsdlctlon for the admznlstratlon of housing

obllgatlons in accordance with sound reglonal plannlng considera-

o tlons 1n thls State." Sect;on 4(a) . The Counc11 whlch has been
establlshed 1n, but not of the Department of Communlty Affalrs,

con51sts of nlne members app01nted by the Governor* w1th the advice F"

and consent of the Senate. four local offlcials (one of whom must
be from an urban area and no more than one representing county
interests); two representatives of households in need of low and
moderate income housing (one of whom must be a builder of low and
moderate income housing and one of whom shall be the executive
director of the New Jersey Housing and Mortgage Finance Agency),

and three persons representing the public interest. Section 5(a).

* As of the present date, the Governor has nominated nine individ-
uals to serve on the Council.
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Section 5(d) states that the Governor shall "nominate"

the members within 30 days of the Act's effective date, July 2,
1985. Plaintiffs complain that the members nominated by the
Governor have not yet been confirmed by the Senate and, therefore,
there is no Council in existence at this time which could receive
resolutions of participation submitted by municipalities under

Section 9. However, such resolutions may be filed with either the

Department of Community Affairs or the New Jersey Housing and

Mortgage Financing Agency until such time as the Council's member-

ship is confirmed. The possibility of a delay in the appointing

process was clearly anticipated in the Act. Both the Governor and

‘u

the Legislature were concerned that because of the time necessaryfflfjfb

- for the Governor to make the nominations which the Senate would‘

then have to.confirm, the CounCil s time to perform its functions

would be Significantly eroded by the appointment process. 'See,

l e}g;l Sections 7 8 Governor s Conditional Veto, April 26 1985

at 6-7. Thus, the time frames for action by the Council and theﬁ -

fipartiCipating municipalities were set \ua to run from either the

.date the Council members are all confirmed or from January 1 -

1986.* Therefore, no untoward delay in the process will occur due
to the fact that Council members have not yet been confirmed since

firm dates have been established by which time the Council and

* For example, Section 7(a) requires the Council to determine
housing regions of the State within seven months of the date of
confirmation of the last member initially appointed to the Council
or seven months from January 1, 1986, whichever is the earlier
date. See Governor's Conditional Veto, April 26, 1975, at 6-7.

«38-
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‘ment is certalnly not of a constitut1onal dlmenSLQn, the argument';

.. ignores the fact that the Councll will be comprised of 1nd1v1duals‘5;_“:w

lneed of low and moderate 1ncome houslng,7and the publlc at large.
'Moreover, Sectlon 6(b) permlts the Counc1l to qulckly add to 1ts'.“
"expertise by contractzng for profé551bnal and consultlng serv1ces 1“"§5

'to aSSlSt 1t 1n meetlnq 1ts obllgatlons under the Act . In any

municipalities must act.*

Under Section 6(a) of the act, the Council may establish

a plan of organization and may incur expenses within the limits of
|
funds available to it.** The Council may also contract for the |

services of other professional, technical and operations personnel

and consultants as may be necessary to assist it in the performance
of its duties. Section 6(b). These organizational powers go a far
way toward answering plaintiffs' arguments that the Council will be

"too inexperienced" to deal with Mount Laurel issues, in comparison

with the three Mount Laurel judges, who have dealt with such cases

at least 31nce January 20 1983 Be51des the fact that thls .argu-,

representing the very 1nterests that are involved in Mount Laurel

litigation, i.e., those of municipalities, builders, househeolds in

P s YA

case, the Council will not be operating in a void. Under Section

7(e), the Council must give appropriate weight to pertinent

* Plaintiffs also complain that the Act provides no provision for
what will occur, for example, if no members are confirmed to sit on
the Council or if the Council does not perform its initial duties
in a timely fashion. This argument is premature at this time. The
court must presume that the Governor, the Senate and the Council »
will meet the statutory obligations imposed upon them in a reason-
able fashion. '

** The Council will receive a $1 million appropriation from the
State's General Fund. Section 33.
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research studies, governﬁent reports, decisions of other branches
of government (which would include the written decisions rendered

by the Mount Laurel judges after January 20, 1983), implementation

of the State Development and Redevelopment Plan and public comment.
These resources should enable the Council to fulfill its duties in
a timely fashion as required by the Act. Clearly, plaintiffs'
argument that the Council is "too inexperienced" to carry out its
functions is without merit and should be rejected.

2. THE ROLE OF THE COUNCIL; SECTIONS 7
AND 8.

a. THE COUNCIL'S PROCEDURAL REGULATIONS.

Pursuant to Section 8 of the Act the Counc;l must pro-{g ST
'pose procedural rules w:.thln four months of the date - the last.i

member is conflrmed or four months from January 1, 1986 whlchever?f‘-Vli

is the earlier date. These rules will become effective after they

are made available for public comment in accordance with the Admin-
fistrativeLProcedure.Act;;N.J}S;A{ﬁS%:i@Bélugg seg"‘;n arguing that ... . ..
the admlnlstratlve process through whlch their cases w1ll now pass.

©ois "uncertazn" due to: Leglslature s fa;lure to set forth detalled ;;,

procedural rules for the Council's operations, plaintiffs have
clearly overlooked Section 8 and, therefore, any questions regard=-
ing how the Council will administer the Act are clearly\premature
at this point.

b. = DETERMINATIONS TO BE MADE BY”Tﬁi
COUNCIL.

i. HOUSING REGIONS

Section 7 of the Act is the statutory provision which
regquires the Council to determine to which regions of the-State—the

Mount Laurel obligation will apply, the need for low and moderate
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income housing in these regions and throughout the State, and the

municipalities' fair share of such housing. Section 7(a) requires
the Council to determine housing regions of the State within seven
months of the date the last Council member is confirmed or within
seven months from January 1, 1986, whichever is earlier. "Housing
region™ is defined in Section 4(b) of the Act and means:

...a geographic area of no less than two
nor more than four contiguous, whole counties
which exhibit significant social, economic and
income similarities, and which constitute to
the greatest extent practicable the primary
metropolitan statistical areas as last defined
by the United States Census Bureau prior to the
effective date of this act.

' '“A_Plazntiffs complaln that the."two to four" county llmlta-;f?gi--

Hion’ of SQCt1°n 4(b) 18 "eeo | restrict1ve.“ They contend that  a-

the hou51ng market area of which the mun1c1pa11ty forms a part.

Thus, they assert that "[t]he arbltrary restrlctlon of reglon to

-:two -or. four count1es wxll result 1n many 1mproper fair share dec1-_"”

sions by the Counc1l " (See, Stonehedge Assoc1ates Motlon Brief,

.at 18) Thls contentlon 15 not ripe for. dlsposltlon at thlS t1mei3p

since the State's housing regions have not yet been determined by
the Council. Until this is accomplished, plaintiff's argument is
merely speculative and should be rejected. Moreover, the argument
clearly does not raise a constitutional question. In Mount
Laurel II, the Supreme Court nowhere stated that a housing region,
as a constitutional requirement, must be of a certain fixed size
and make-up. Rather, the Court left this determination to the

Mount Laurel judges and "the experts," envisioning that, over a

-41-
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. period of time, "a regional pattern for the entire state will be
established...." 92 N.J. at 254, 256.

Here, the Legislature has chosen the Council to make this
determination based upon the county standards set out in Section
4(b). Under the statewide plan established by the Legislature, ‘
which is based upon regional, rather than on single municipality-
by-single municipality, considerations, the use of counties to
10 define regional need is certainly not arbitrary. Clearly, the
Court did not preclude the use of counties to determine regional
need (92 N.J. at 349-350) and it just as clearly encouraged the
dLeglslature to develop a statew1de land use plan. 92 N J. at 236 *'
"-4-It must be . presumed that the. Council w1ll estahllsh the "two to{fza‘
_': four"_ county reglons 1n a manner conslstent w1th ach1ev1ng the
20 | constltutlonal goal. Therefore, plalntlffs | argument should be
rejected. | |
. Plalntlffs also contend that the hou31ng reglon defini=- _'
ﬁtlon set forth in Sectlon 4(b) ‘is defectlve because 1t requlresg"&‘“
that ' the countles w1th;n a reglon exhlblt szgnlflcant sgocial., .-;
'economxc and 1ncome 31m11ar1t1es whlch they assert ‘will tend tojn
30 preserve "exclusionary patterns." Again, however, this argument is

not ripe for consideration since the Council has not yet determined

* In this regard, it should be noted that, while the Supreme Court
did not reject the use of a single county as a means of determining
regional need, it did express reluctance in sanctioning the use of
only one county for this purpose. 92 N.J. at 349. The Legis-

40 lature, consistent with Mount Laurel II, has determined that hous-
ing regions must be made up of two to four counties. Indeed, the
"two to four" county configuration chosen by the Legislature
appears to have been taken from the Report filed by the Center for
Urban Policy Research of Rutgers University.
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housing regions. Moreover, the Legislature's determination is

clearly a matter of choice as to how best to effectuate the Mount
Laurel doctrine within the context of a statewide plan for develop-
ment. 92 N.J. at 224-225. Thus, plaintiffs' contention should be
rejected. |

ii. OTHER DETERMINATIONS.

At the same time that it determines the housing regions
of the State, the Council must also estimate the present and pro-
spective need for low and moderate income housing at the State and

regional level, and provide population and household projections

_for the State and hou51ng reglons._ Sectlons 7(b), 7(d) These _

";requlrements are not spec1f1cally challenged by plalntlffs 1n these L :

cases.'f' ST , . .
iii. THE COUNCIL'SI CRITERIA  AND
: * GUIDELINES. : :

a. THE FAIR SHARE CREDIT

Sect1on 7(c)(1) of the Act requlres the Counczl to adopt

criteria and guldellnes for a munxczpal determlnatlon of 1ts pre-

"fsent and prospectrve fair share of the hou31nq need ‘in a glven

region. Plaintiffs challenge this provision because they assert
that it permits a municipality's fair share to be determined after
"crediting on a one to one basis each current unit of low and
moderate income housing of adequate standard, including any such
housing constructed or acquired as part of a housing program spe-
cifically intended to provide housing for low and moderate income
households." Section 7(c)(l). Plaintiffs allege that this credit

is impermissible since units constructed prior to the 1980 census

=43=
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are already accounted for in the need projections and, therefore,

will be counted twice.

Once again, this argument is not ripe for consideration
at this time. Moreover, the 1980 census is not even mentioned in
the Act. The Council will determine regional need for each of the
housing regions pursuant to Section 7(b). Under Section 7(c)(1).
the municipality must then determine its present and prospective
fair share of the region's need for low and moderate income hous=-
ing. In making this determination, the municipality must be able
to count in its inventory of existing housing those units of low

and moderate 1ncome houslng whlch are currently avallable to meet.

- B
-

,.fthls need" To achieve this goal Sectlon 10 ‘of the Act requlres;;tgsg

the mun1c1pa11ty to conduct an 1nventory of 1ts hous1ng stock by . -

age, condltlon and occupancy characteristlcs and enables the munici-‘-

pality to 1nspect "all necessary property tax assessment records"

to ,ensure‘ that .an accurate count ‘is made. Thus,‘ the credit . . .
freferred to in Sect1on. 7(c)(1) 1s merely a recognltlon, by the c

-_;LeglsIature of the need to make an accurate count of current low14,'

and moderate 1ncome hou51ng unlts already ex1st1ng in a munici-
pality so that the municipality will be correctly allocated only

its fair share of any additional housing that may be needed in the

region. Plaintiffs' fear that the credit will act to reduce the
municipality's obligation is, therefore, without merit and should
be rejected.

b. CRITERIA FOR MUNICIPAL ADJUST-
MENT OF FAIR SHARE.

Section 7(¢)(2) of the Act requires the Council to adopt

criteria and’guidelines, within the time frame set forth in Section

-44-
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7, for municipal adjustment of fair share based upon a considera-
tion of the factors set forth in Sections 7(¢c)(2)(a) through
(2)(g). Plaintiffs challenge this provision, arguing that making

adjustments based upon these considerations could dilute the consti

tutional requirement and make it impossible to achieve. Specif-
ically, plaintiffs‘challenge Section 7(c¢)(2)(a) (requiring adjust-
meht for the preservation of histofically or important architecture
or environmentally sensitive lands); Section 7(¢)(2)(b) (requiring
adjustment when the established pattern of development in the
community will bé drastically altered); Sections 7(c)(2)(c) and (d)
(requiring adjustment for the provision of adequate land for recre-
ational, conservation and farmland preservation purposes and for -
adequate open space), and Section 7(c)(2)(f) (requiring adjustment
when adequate public facilities and infrastructure capacities are
not available). Plaintiffs contend that allowing such adjustments
may create means for municipalities to avoid, rather than to meet,

their Mount Laurel obligations.

Again, this argument is speculative and not ripe for
judicial consideration. At this time, the criteria and guidelines
for adjustment have not been established by the Council and no
adjustments have been made. Moreover, the adjustment of a munici-
pality's fair share, based upon the factors set forth in Section

7(c)(2), are not inconsistent with Mount Laurel II, where the

Supreme Court stated:

We reassure all concerned that Mount
Laurel is not designed to sweep away all land
use restrictions or leave our open spaces and
natural resources prey to speculators. Munici-
palities consisting largely of conservation,
agricultural, or environmentally sensitive
areas will not be required to grow because of

-45-
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Mount Laurel. No forests or small towns need
be paved over and covered with high-rise apart-
ments as a result of today's decision.

As for those municipalities that may have
to make adjustments in their 1lifestyles to
provide for their fair share of low and moder-
ate income housing, they should remember that
they are not being required to provide more
than their fair share. No one community need
be concerned that it will be radically trans-
formed by a deluge of low and moderate income
developments. Nor should any community con-
clude that its residents will move to other
10 suburbs as a result of this decision, for those
"other suburbs" may very well be regquired to do
their part to provide the same housing.
Finally, once a community has satisfied its
fair share obligation, the Mount Laurel doc-
trine will not restrict other measures, includ-
~-Ang- large-lot and open. area.zoning,. that would.. . ... TR
“‘ma;ntain its "beauty -and- communal character-ﬁne*“nv~V!fiﬁ-é*vf
[92 N.J. at 219 220 1 ) : ST e

The adJustments set forth in Sectlon 7(c)(2), tb'befmadej '
20 in making these fair share determlnations are not inconsistent with
the reassurances of the COurt. As under the judicial mechanism,

conservation, agrlcultural and‘enV1ronmentally sen51t1ve areas w111~.¢¢

 be preserved as will" town parks and recreatlonal areas. The adjust
' {’ment to be made when developmental patterns ‘of a communlty will. bei .-"‘{
"drastlcally altered" (Sectlon 7(c)(2)(b)) will ensure that au
municipality will not have to be "radically transformed" to meet

its Mount Laurel obligation. 92 N.J. at 219, 259-260. All of

these adjustments are also consistent with the comprehensive state-
wide development plan envisioned by the Act and, therefore, should -
be upheld. See Section 7(c)(2)(e); Governor's Conditional Veto,

April 26, 1985, at 4-5.




c. LIMITATIONS ON A MUNICIPALITY'S
FAIR SHARE.

Plaintiffs also challenge Section 7(e) of the Act, which
permits the Council, in its discretion, to place a limit, based
upon criteria to be developed, upon the aggregate number of units
which may be allocated to a municipality as its fair share of the
region's present and prospective need for low and moderate income

housing. Plaintiffs assert that this provision might enable the

10

Council to permit munic.ipalities to avoid their Mount Laurel obli-

gation. However, this arqument is clearly speculative. The’provi-

sion is ent:.rely d:.scretionary and may never be utilized by the
ﬁ*Council. Moreover,-the criteria to be adopted by the COuncib maygﬁéfifﬁ
'.allay plalnt:.ffs fears that th:Ls portlon of the Act w:x.ll somehow RO

) d:.lute a munlcn.pallty s Mount Laurel obllgatlon E’:ma]‘.ly,t th:.s o

20

- section appears tb repreeent nothing more than the Legislature"e 2
recogn:.t:.on that a-’ mun1c1pa11ty is only requ:.red to meet its fair .
"share of the reqlonal need not ‘more. Tlus pr1nc1ple is: ent:.rely»-'-‘irli'f"'”“".
,consxstent with the Supreme Court s view. 92 N.J J ~at 219-220 .

' 259-260. ’ Therefore, pla1ntiffs * contentions on‘ this p01nt should""' A

30 be rejected.

3. THE ROLE OF THE MUNICIPALITY; SEC-
TIONS © TO 12; 22, 23 TO 25, AND 27.

a. THE RESOLUTION OF PARTICIPATION.

Sections 9 through 12 and Sections 22, 23, 24, 25 and 27
of the Act set forth the actions which a municipality must take if
it chooses to comply with, and obtain the benefits and protections
of, the Fair Housing Act. Under Section 9(a), a municipality,
which elects to come under the Act, must file a resolution of

participation to notify the Council of its intent to later submit a




.

fair share housing plan. A resolution of participation is "a
resolution adopted by a municipality in which the municipality
chooses to prepare a fair share plan and housing element in accor-
dance with [the Act])." Section 4(e). Within five months after the
‘Council's adoption of' its criteria and guidelines (under Section
7), the municipality must prepare and file a housing element and
any fair share ordinance, properly introduced and implementing the
10 housing element, with the Council. |

Under Section 9(b), if a municipality does not file the

resolution of participation within the initial four month period,

,1t may. still -do so at~ any time - thereafter. However,_ to encourage

'."-'.""- A :'r"¢"~: . a.‘- :" R T ".' LN . ~u~ e o LI e .t ae D Ll A

'.munic:.palities to. voluntarily come under the administrative pro- “ .,
. ced_ur'e_s '.established_' by 'Athe_‘._’},\.ct' as quickly‘. a.s,;posisible, Section _9,_(b,‘): . A
20 provides that ,"there sha.ll.-kbe no exhaustion "of administrative
remedy'requirements pursuant to section 16 of [the Act] unless the
municxpality also files its fair share plan and housing element
with the [Council] prior to the 1nstitution of the litigation "
Thus, the Act prov:.des municipalit'ies. with a’ strong 1ncentiVe to 3
bring themselves within the adm:mistrative mechan:.sm at an early'
30 date in order to take advantage of the presumptions and benefits

offered thereunder.

b. THE MUNICIPALITY'S HOUSING ELE-
MENT.

Pursuant to Section 10 of the Act, a municipality's

housing element "shall be designed to achieve the goal of access to

40 affordable housing needs, with particular attention to 1low and
moderate income housing...." Thus, the ultimate standard, against

which a municipality's housing element and land use ordinances will
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"“*"'"include.'-. rezoninq for densitles*?: overzonlng,‘ the use °f dis'iv.k" '

be measured, is identical to the constitutional obligation es-

tablished by the Supreme Court in Mount Laurel. At a minimum, the

housing element must consider, for example, the municipality's
current inventory of housing stock, Section 10(a); the municipal-
ity's demographic characteristics, Section 10(c); the existing and
probable future employment characteristics of the municipality,

Sectlon 10(d), and the land most approprlate for the constructlon

‘of low and moderate 1ncome hous:.ng, "Section- 10(f)

c. COMPLIANCE TECHNIQUES.

Sectlon li(a) of the Act sets forth the wvarious tech-

_.niques wh:.ch a. munlcipallty must cons:.der 1n order to enab].e :|,t to

: -:'. LA v .'.. - —b‘-u Aot gt .-' ",»...-"' A IR ,‘_. . Tl SR 2’ -0.. .i._-‘_‘, b ‘;, RIS

~

Tew R

»provide a reallstic opportunity for the prov:.sn.on o£ 1ts fa:.r

share. - _']:h_e - munl_.cipa]_.lty.- must: also. demonstrate that. its .land use .

ordinances have been revised to incorporate provisions for low and

moderate income housing. The techniques which a municipality must:

- conslder,. in add:.tlon to other technlques publ;\.shed by the- Counc:.l‘ LG

or proposed by the mun1c1pa11ty subJect to Counc:.l approval
position covenants, 1nfrastructure expansion; donatlons of munz.ci-
pally owned lands; tax abatements, subsidies, and the use of mu-
nicipal funds. Sections 11(a)(l) through (8). All of these com-
pliance technigques were discussed and sanctioned by the Supreme

Court in Mount Laurel II, 92 N.J. at 261-274, and evidence the

Leqislature's equal commitment to the use of affirmative measures
to remove restrictive barriers to low and moderate income housing
in order to provide the realistic opportunity for such housing

required by the Constitution. 92 N.J. at 260-262.

“4Q-
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i.  RELATED STATUTORY PROVISIONS.

In related statutory provisions, the Legislature has
taken further steps to assist municipalities in meeting their

Mount Laurel obligations. Under Section 24, the New Jersey

Mortgage and Housing Finance Agency ("the Agency"), Section 4(i),

must establish procedures for entering into, and must enter into,

contractual agreements w1th willlng mun1c1pa11t1es or developers of

1nclu31onary developments whereby the Agency w1ll adm1n1ster resale
controls and rent controls in municipalities where no appropriate

agency exists. This section is entirely consistent with the

lSupreme Court s dlscu551on of the meortance of resale and rent

.
" ,_ . K __,.. Yoo . o

;controls 1n Mount Laurel II 92 N J at 269 270 and w1ll help to

reasonable period of time:f See 'also. Sections 11(a)(3); 12(e);

' 20(e), 21(f).

'-ensurewthat low and.moderateixncOme,houslng.rema;ns avallablegfor:a e

Under Sectxon 25 a mmnac1pa11ty 1s also authorlzed tO-v‘-}-

purchase,'lease or acqulre by glft real property whlch 1t deter-

mznes necessary or useful for the constructlon or rehabllltation of

low and moderate income hous1ng or conversion to low and moderate
income housing. This grant of authority enables the municipality
to meet its fair share itself if it chooses to do so.

Section 11(d) of the Act provides that a municipality is
not required to raise or expend municipal revenues in order to
provide low and moderate income housing. The Public Advocate has
argued, by distorting Section 11(d) beyond what the Legislature had
intended, that this provision would enable a municipality to refuse

to grant tax abatements to a developer since such tax abatements

e
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could be construed as the "expending of municipal revenues." See

Public Advocate's Motion Brief, at 38-40. This overbroad "con- '
struction" is clearly contrary to the plain language of Section 11.
Sections 11(a)(4), (a)(5), (a)(6), (a)(7), and (a)(8) specifically
require the municipality to consider plans for infrastructure

expansion, donations or use of municipally-owned land, tax abate-

ments, state or federal subs:.dies, and the utilization of mun:l.c:.-

L

'pally qenerated funds In formulating 1ts hou31ng element "tn'e

municipality is not required to implement any one particular method

of providing its fair share of the regional need. However, <the

f package of compliance methods it selects must provide a realistic o

.\ : f.g\

' opportunity for the construction of low and moderate 1ncome hous—'

: ing.._;_ ,Seotion-.ll.‘__Cont‘rarv_ t.o,<the‘<1?ub_lic‘: Advocate 8 argument, the

Council would be able to condition certification of a municipal-

ity's housing element 'upon the requirement that it utilize one, or

_{more, of the affirmative measures set forth J.n Section 11; (:.nclud- noo

ing those Wthh may 1mpose a financ1al obligation on a mun1c1pal—

| 1ty),_' in meetinq its constitutional obligation. Mount Laurel II

- ..':

92 N.J. at 265 However, no Court has ever required a mun1c1pality
to directly finance or actually construct low and moderate income
housing units. This is all that Section 11 d), }Vhich states that

a municipality is not required "to raise or expend municipal reve-

//
nues in order to provide low and moderate housing" (emphasis
added)), is meant to reflect. Thus, Section 11(d) should be inter-
preted consistently with the other provisions of the Act and with

Mount Laurel II to mean that the municipality need not directly

finance the actual construction of the low and moderate income

units. See Schierstead v. Brigantine, 29 N.J. 220, 230 (1959)

,"- - R e
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(statutes are to be read sensibly and the controlling legislative

intent is to be presumed as consonant to reason and good discre-
tion). Therefore, the Public Advocate's argument on this point
should be rejected.*v

d. "PHASING-IN" OF THE FAIR SHARE OBLIGATION.

Section 11(b) of the Act provides that a municipality may

prov1de for a phas1ng schedule for the achlevement of its fair

share of low and moderate income hou51ng. Sectlon 23 sets forth

the factors which must be considered before a phase-in of the fair

share requirement is approved and provides guidelines for the time

. yperlods durlng whlch the falr share obligatlon must be . met Plaln-

Tk

v e PR RN - WL ey R

forcement scheme,createdhixz Mount Laﬁrel II. There;,the Supreme

Court expressly stated that a municipality may not always be re-

- jquarad to fulflll 1ts complete fazr share obllgataon 1mmedlately‘w
but 1nstead under approprlate c:.rcumstances, a phase-ln of such

"housing, over a perlod of years, would be perm1351b1e. 92 N J tl"'"

it & "‘,.i-

218-219 The crlterla and guldellnes set forth in Sectlon 23 are

clearly in keeping with the Supreme Court's hope that "phase-ins"
would be carefully controlled. 92 N.J. at 219.

e. REGIONAL CONTRIBUTION AGREEMENTS.

Section 1ll(c) of the Act enables the municipality to

propose that a portion of its fair share be met through a regional

* It should be noted that, under Section 27, amounts expended by a
municipality in preparing and implementing a housing element and

(Footnote Continued On Following Page)

=52=

Ta e el
g et s asr

' tlffs do not directly attack these prov151ons and thls 1eglslativei}:

,oompllahoe“meohanlsm;1shc;earhy.cohslstent‘with;the ‘judicial en-'”‘~=-?
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contribution agreement. Section 12 sets forth the standards which

must be met before such an agreement may be approved. Under this
compliance method, a municipality may propose the transfer of up to
50% of its fair share to another municipality within its housing
region by means of a contractual agreement into which the two
municipalities voluntarily enter. Section 12(a). The agreement
must specify how the receiving municipality w111 prov1de the hous-
ing and the amount of contrlbutlons to be made by the send:.ng
municipality. Regional planning agreements may only be approved by

the Council, Section 12(c), or by a court (in matters in litigation

--as descrlbed in Sectlon 12(b)), if the agreement prov:.des a. real-

e .,, '.- “'~_..N ey, ,_‘.. ,e-_-_'. \_--!. 7\ .- ‘.. LR See, -"_.‘;s ,-. - -,.‘\,, --., .

hou51ng w:.thin the heuszng reglon and w1th1n conven:.ent access to

.ist:.c opportunity for the prov:Ls:.on of low and moderate income.

employment opportunities in. accor_dance _wz.th soundv comprehensnre

planning. The Council will receive the input of the county plan-

r'm.ng board of the rece1v1ng mun::c:.pal:.ty 1n z.ts rev:.ew of proposed

reglonal contrlbut:.on agreements and w1ll :Lf there is no county

'plannlng board exam.ine the master plan and zoning ordinances of

both municipalities, the master plan of the county 1nvolved and the

State development and redevelopment plan before rendering its
decision. Section 12(c¢).
The Council will also closely monitor the contribution

schedule and the Director of the Division of Local Government

(Footnote Continued From Previous Page)

fair share plan are mandated expenditures that are exempt from the
limitations on final appropriations imposed by N.J.S.A. 40A:4-45.1

et seq.

Gob
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Services will ensure that the sending municipality sets aside ade-

quate funds in its annual budgets to meet its schedule of contri-
butions. Section 12(d). In addition, the Council will establish
"a reasonable minimum number of units, not to exceed 100," which a
receiving municipality may accept, Section 12(e), as well as

guidelines for the duration and amount of contributions in regional

contrlbutzon. agreements. Section 12(f) Flnally, under Sectlon

L

12(Q), the Counc1l w111 require the rece1v1ng mun1c1pa11ty to flle

annual reports setting forth its progress in implementing the

project and may take such actions as may be necessary to enforce

‘e ,- - . gt

«rthe agreement to ensure a. tlmely 1mplementatlon of the proyect *;,,,.,

Plaintiffs allege that these prov1sxons are unconstltu-fgg‘lil

portion of its fair share»to another municipality. Plaintiffs are
apparently concerned that such an agreement would permit the send-

]“ing municipallty to av01d meetlnq 1ts full Mount Laurel obllgatxon.-f

(See Slegler Assoc1ates Motlon Brief, at 29- 30) Thls argument

~k..

the Supreme Court formulated Mount Laurel II to effectuate the

constitutional goal is not in itself of constitutional stature. In

Mount Laurel II, the Supreme Court stated that fair share should be

* Under Section 17(b), a presumption of validity will attach to any
regional contribution agreement approved by the Council. This
presumption can only be rebutted by clear and convincing evidence
demonstrating that the approved agreement does not provide for a
realistic opportunity for the provision of low and moderate income
housing within the housing region. In addition, under Section
ll1(¢c), a municipality's housing element must demonstrate the manner

in which that portion of its fair share, which it proposes to meet’

under a regional contribution agreement, will be met if an
agreement is not consummated or approved by the Council.

'ftionai,abeoause;;theyj*would-aenablejva.jmun1c1paL1ty'»to transfer ‘a jpﬁ':

fshould be rejected, As"dieoueéeé“preViously, the.mechanlsm whlch.ffif i

ovin G ink A
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determined for "growth areas." 92 N.J. at 236-237. The Legis-

lature has adopted a different approach, not focusing on growth
areas but tather on regional need, as part of a comprehensive state
system of land use planning. In doing so, the Legislature express-
ly found that transfer agreements should be permitted to maximize

the number of low and moderate income units by rehabilitating

existing, but substandard houSing in the State. Section 2(£f).
The rehabilitation of such houSing is a maJor goal of the legis-
lative scheme, as is the need to provide housing throughout the

State for the free mobility of citizens. Section 2(g). To ensure

"-,- R '~_.;..'. B I g Jatmerl ot

-(-

'fing problem, the Legislature has also established strict guidelinesj

for ,the approval;aof~ transfer ,aqreements, Section 12 -and ksuch.f~f-

transfers will notLbe aporoved?unless they occur on the basis of

sound comprehensive planning considerations, an adequate housing

'employment opportunities. Section 2(f) As discussed above, the

obligation, and. where such. houSing should be constructed are

clearly questions upon which "reasonable men might differ." New

Jersey Sports & Exposition Authority v. McCrane, supra, 61 N.J. at

8. The Legislature's decision to answer these questions on a
regional basis, rather than on strict "growth area" by "growth
area" basis, is clearly reasonable and not subject to successful
attack on constitutional grounds.

Moreover, the Supreme Court expressly envisioned that
such transfer agreements, if carefully constructed and monitored,

would become possible if changes in the 2zoning laws were made by

=55a

=~that regional contribution agreements help to ameliorate the hous-.,i

.,ﬁinancingfplan, and access of low and mcderate income households o o

"“questions of how a muniCipality should comply w1th its fair sharef"'“

ey v *
2R

e
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the Legislature. Thus, in Mount Laurel I, in discussing a

"developing municipality's" obligation to meet its fair share of
the present and prospective regional need for low and moderate
income housing, the Court stated:

Frequently it might be sounder to have more of
such housing, like some specialized land uses,
in one municipality in a region than in an-
other, because of greater availability of
suitable land, location of employment, acces-
sibility of  public transportation or -some
other significant reason. But, under present
New Jersey legislation, zoning must be on an
individual municipal basis, rather than region-
ally. So 1long as that situation persists
under the present tax structure, or in the
"absence of some kind. of binding agreement

.among- all the municipalities of :a-region, we . . .~ . .~ ...

3 :"-".ffeel ‘that- every municipality there:l.n must . bear R SRR SRR RN
) ‘its fair “share. of. the regional burden. e7 .
‘N J at 189 footnote om:.tted ] o

: ,Here', the Act spec1f1cally perm:.ts, for the flrst t:Lme, the "k'ind

of binding agr’ee’ments" between municipalities in a region which the

Court in Mount Laurel I stated mlght be "sounder," 1n terms of
f"comprehensive 'State and regional plann:.ng,' _than requirinq each"-"‘.-*'-‘
- separate mun:.c:.pallty ‘o, become a. m:,crocosm_.,__‘ of .hous:.ng . need

'throughout the State. th.le not a tax, thHe contributions to be

made byu‘\ the sending municipality to the receiving municipality

clearly cd:{stlt te the means (lacking at the time of Mount Laurel I)
necessary to make such regional planning a viable, and permissible,
alternative te=the judicial compliance scheme.

Not only is Section 12 consistent with the Supreme

Court's analysis in Mount Laurel I, it is consistent with the

Court's statements concerning this subject in Mount Laurel II,

where the Court found that "zoning in accordance with regional

"

planning is not only permissible, it is mandated . . . 92 N.J.

-56=
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at 238; (emphasis added). In response to plaintiffs' argument that

the transfer agreement provision is unconstitutional, the State

points to the Court's statement in Mount Laurel II, that

"[t]he

Constitution of the State of New Jersey does not require bad

planning . . . There is nothing in our Constitution that says we

cannot satisfy our constitutional obligation to provide

lower

income housing and, at the same time, plan the future of the state

intelliéently." 92 N.J. at 238. In enacting'Sections 1l1(c) and

12, the Legislature has met the challenge, posed to it by the

Supreme Court, of developing a comprehensive, statewide planning

T - ..‘_

stancea,.ia based“npon sonnd_planning'pr;nolples‘as_recognlzed_by‘gﬁﬂ}'

3~-scheme.a Its deczsion, to allocate falr share on..a reglonal bas;s

~

the Supreme Court; acknowledges and'attempte'to meet the need to

rehabilitate substandard housing in the State; and, at the same

<_t1me,»clearly adheres to and-fulf:lls the constltutlonal goal of

ensurlng a realistlc opportunlty for the provxslon of low and

moderate 1ncome housing In the hou51nq reglons.' Plaxntlffs
ment on this p01nt therefore, should be reJected

£. REPOSE FOR MUNICIPALITIES UNDER SECTION
22.

argqu- - ol

In its brief opposing transfer to the Council, Stonehedge

Associates alleges that Section 22 violates Mount Laurel II because

it gives "absolute sanctity" to all settlements previously reached

in exclusionary 2zoning litigation. Stonehedge brief at 23.

tion 22 provides that:

Any municipality which has reached a settlement
of any exclusionary zoning litigation prior to
the effective date of this act, shall not be
subject to any exclusionary zoning suit for a

Sec-

Pt R

'famong the several municipallties, under closely-controlled c1rcum-":‘
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. doctrine of res Judicata -and fashioned ‘a six year period of repose B

six year period following the effective date of
this act.*

The argument does not specify whether the section is constitution-
ally infirm or whether it simply violates a non-constitutional
aspect of the ‘Supreme Court's holding. 1In fact, this section
violates neither the constitution nor the decision when properly
read to implement the legislative objective of assuring a "sound
comprehensive planning and implementation response" to the recog-
nized need to maximize the amount of low and moderate income hous-
ing provided in the State. Section 2(d).

The Supreme Court recognized 1n Mount Laurel II that

municipalities which'had completed the burdensome process of lltl-
gating an’ excluSionary zoning case and prov1ded a realistic oppor—(h

tunity for a fair share of needed houSing would need ‘a sense of

finality and relief from the threat of’further ‘such litigation. It

also recognized that the ordinary rules of res Judicata could not

prov:l.de that relief. because neither the precise ‘issues nor the e

. parties remained the same., Accordingly,‘the Court modified the

o -‘ R l'-.“.-"c LA G RTINS o e -

AR “ .,‘. e LT

within which a municipality that had received a "judicial determi-
nation of compliance" could proceed with its normal planning pro-

cess free from the threat of litigation. Mount Laurel II at

* §22 is completed by the following provision:

Any such municipality shall be deemed to
have a substantively certified housing element
and ordinances, and shall not be required dur-
ing that period to take any further actions in
respect to provisions for low and moderate
income housing in its land use ordinances or
regulations.

RETCR

e




10

20

30

Fl ".-',"7 “.. n T . ' ,_‘" _‘i".,'. "_‘».“( =

291-292. That six year period mirrored the time provided in the

Municipal Land Use Law after which a municipality must reexamine
and amend its land use regulations. Id. at 291.

Section 22 of the Act protects that period of repose
granted to municipalities by the Court. There is no indication
that the Legislature intended to extend the repose beyond that

contemplated by the Supreme Court. Section 22 must therefore be

read to attach six years of repose to only those settlements.which'

have been adjudged in compliance with the constitutional rights and

obligations identified in Mount Laurel I. The Legislature itself

dec«lared that

the statutory scheme set forth in thJ.s Act is
"in the public 1nterest in that it comprehends a
: low 'and . moderate . 'income:-housing ‘planning and -
financing mechanism in ‘accordance with regional
considerations and sound planning concepts
which satisfies the constitutional obligation
enunciated by the Supreme Court. [L. 1985, c¢c.
222 §3 ]

- - ". .

A provis:.on 1n the 1 statute that prov1ded a‘x settlement of an

‘moderate income hous:.nq, w:Lth six years of repose’ certalnly would

not be in the public interest as declared by the Legislature. The
constitutional obligations of a municipality would not be satisfied
by a settlement which did not include a reasonable estimate of the
municipality's fair share and a realistic possibility that the
obligation would be met. The Legislature would not have intended
to give six years of repose to a municipality which had entered
irlto a non-compliant settlement.

When construing a statute, it should not be "the words of

the law, but the internal sense of it that makes the law."

. exclusionary zoxunq case, ,even one. whlch d1d not prov1de low and s
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Caputo v. The Best Foods, 17 N.J. 259, 264 (1955) quoting Eyston v.

Studd, 2 Plowd. 459; Eng. Repr. 695 (1574). It would defy common
sense to read Section 22 to afford repose to any settlement which
had not been found by a court to be in compliance with the munici-
pality's obligation. "Where a literal rendering will lead to a

result not in accord with the essential purpose and design of the

act, the spirit of the law will control the letter." N.J. Build-

ers, Owners and Managers Assoc. v. Blair, 60 N.J. 330, 338 (1972).
"The intention emerges from the spirit and policy of the statute

rather than the literal sense of particular terms." Capute v. The

L Best Eoods, sugra, at 264., The 1ntentlon of the Leglslature was

__-‘_ o tres . ..._ hwadr

'vclearly to protect the repose contemplated 1n Mount Laurel l”I.,
' .pfStonehedge;,ra;ses_fthe .addrtlonal' polnt; that the Act

provides absolute repose_ for municipalities which have settled*

cases while Mount Laurel II would perﬁit additional litigation in

thhe event of substantial transformatlon of the mun1c1pa11ty

.....

Stonehedge brlef at 23 | The statute clearly prov1des absolute

| lﬂff;repose The Supreme Court s positlon is not so clear ' Even though

30

the Court provided that compllance judgments would have' ggg
judicata effect for six years "despite changed circumstances," 92
N.J. at 291, it added in a latter footnote that "(a) substantial
transformation of the municipality, however, may trigger a valid
Mount Laurel claim before the six years have expired." 92 N.J. at
292, n.44. The threshold between "changed circumstances" and
"substantial transformation" was not identified. Nevertheless,
this conflict in the decision has been resclved by the Legislature.
The six years of repose has become absolute. There is no consti-

tution requirement that only a conditional repose attach. More-

-60-
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over, it must be remembered that this argument is premature. No

party in this action has sought repose pursuant to Section 22 of

the Act.

4. COUNCIL REVIEW OF THE HOUSING ELEMENT;
SECTIONS 13, 14, 15, 16, 17, 18 AND 19.

a. COUNCIL REVIEW WHEN NO OBJECTION IS FILED
TO _CERTIFICATION.

Section 13 of the Act permits a municipality which has
filed a housing element with the Council to petition the Council
for a substantive certification of its element and ordinances.

Within 45 days of the publication of the notice of the municipal-

7.;:ity s petition, the Council must review the petition and 1ssue a ..,

_'.;4‘ et 1y 2t e “t

substantive certification if it finds (1) that the municxpality s}:' |

~p1an~1srconsistentnw1th ztsgﬁriteria‘_and nctyinconsistent;with.»”

achievement of the Low.and mpderate income;housiné needs of the

region as adjusted"'under Section 7; and (2) that "the combination

fof the elimination of unnecessary hous1ng cost generating features
'from the munic1pality s land use’ ordinances and regulations, and

"Uthe affirmative measures in’the houSing element and 1mplementation

plan make the achievement of the munic1pa11ty s fair share of low
and moderate income housing realistically possible after allowing
for the implementation of any regional contributien agreement
approved by the Council." Sections 14(a) and (b).

In conducting its review, the Council may meet with the
municipality. Section 14. If the Council determines that the
element does not meet the requirements of Section 14(a) and (b), it
may deny the petition or condition its certification upon timely
changes in the element or ordinances. Section 14. The municipal-

ity is given 60 days after such denial or conditional approval to
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L.,

o compliancej by mﬁnicipalities.'“

refile its petition with changes satisfactory to the Council. If

this is accomplished, the Council will issue a substantive certifi-
cation to the municipality. Section 14. If the municipality fails
to meet these conditions, its petition for substantive certifica=-
tion will be deemed to be denied. Once substantive certification
is granted, the municipality must adopt its fair share housing
ordinance as approved by the Council within 45 days. Section 14.
Again, the failure o¢of the municipality to adopt the approved fair
share housing ordinance within this time period will constitute a

denial of the municipality's petition.

[ M --',.,‘ .‘A ftae .

extremely 1mportant to the mun1c1pality because 1f an . excluszonary
zoning case is filed against the certified mun1c1pality, a presump-'

tion of validity will attach to the certified housing element and

) ordinance 1mplementing the housing element .which can only be re- .
butted by clear and conv1nc1ng eV1dence that the element and—"

_ ordinance do not prov1de a realistic opportunity for the prov151onv'

of the mun1c1pality s fair share. Section 17(a) Moreover, the'
Council will be a party to any such legal action and will present
its reasons for granting substantive certification, which would
obviously be entitled to great weight in the court's consideration
of the element. Section 17(c). Furthermore, the receipt of sub-
stantive certification is a prerequisite for any municipality
applying for loans or grants from the Neighborhood Preservation

Program, Section 20(a), and other affordable housing programs

-62=-
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established by the New Jersey Mortgage and Housing Finance Agency.

Section 21(a).*

b. COUNCIL REVIEW WHEN AN OBJECTION IS FILED
TO CERTIFICATION; THE MEDIATION AND
REVIEW PROCESS.

The foregoing discussion covered the situation where no
interested party objects to the issuance of a substantive certifica-
tion to the municipality. Once public notice of a petition for
substantive certification is filed, however, interested parties
would have a 45 day period in which to object to the issuance of a

certificate to the municipality. | Section 14. If such an objection

.1s filed the COunc11 must engage J.n th.e mediation and review

; .

| .}process set forth in the Act. Section 15(a)(1) This process is

'-__ [RRE Ea

-spec:.fically des:.gned to provide a means of resolving any such

disputes through an administrative review process, rather than

through litigation, the latter approach clearly being disfavored by

.both -the. Legislature, Sections Z(b) and 3 .and the Supreme Court. . ...

: lthe adm:.nistrative rev1ew process w111 proceed expeditiously and

w:Lll conclude all questions 1nvolved in one proceeding, w1th ‘a
single appeal. 92 N.J. at 290.
In cases where an objection is filed to the municipal-

ity's petition for substantive certification as permitted under

* However, Section 20(c¢c) and Section 21(b) permit the Neighborhood
Preservation Program and the New Jersey Mortgage and Housing
Finance Agency, respectively, to provide financial assistance to
affordable housing programs located in municipalities which have
not received substantive certification during the first 12 months
from the effective date of the Act and for any additional period
the Council may approve.

-63=
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Section 14, the Council must first meet with the municipality and

the objectors and attempt to mediate a resolution of the dispute.
Section 15(b). If the mediation is successful, the Council must
issue a substantive certification to the municipality provided it

finds that the municipality's housing element meets the criteria

- set forth in Section 14 of the Act. Section 15(b).

If mediation efforts are unsuccessful, the review process
will begin and the matter must be transferred to the Office of
Administrative Law (OAL) as a contested case pursuant to N.J.S.A.

52:14B-1 et seq. Section 15(¢c). The QAL must expedite its normal

»:-hearlng prncess;as mugh A8 practlcahle and must a361qn ‘an. admlnls-:r :
f.trative law Judge to the matter,:who must promptly schedule; can. é'

~ duct-. --.a!'*d: ¢°n¢?,1'4_de.« an . evidentiary hearing. . Section. .15(c). .The . .:

administratiVe'}awandgekhust'limit the time allotted fqrvbriefs,

make prdpesed findings of fact, conclusions of law and promptly

rprepare an- 1nitial dec1sion resclv;ng the dlspute..-Ibidr 'Withing;rn
90" days of transmittal of the matter to the OAL the 1n1t1al de~

c131on, the transcript of the ev1dent1ary hearing and coples of all'_-

exhlblts introduced in ev1dence before the OAL must be filed with
the Council. Section 15(¢). The Council will then review the
administrative record and issue a final decision determining
whether a substantive certification should be issued to the munici-
pality. Appeals may be taken from the Council's final decision to
the Appellate Division of the Superior Court. Governor's Condi-

tional Veto, April 26, 1985, at 7.

e E
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c. CHALLENGES TO A MUNICIPALITY'S LAND USE
ORDINANCE FILED IN THE SUPERIOR COURT;
COUNCIL REVIEW UNDER SECTION 16.

Section 16 of the Act sets forth the procedures which
will be followed for cases in which a party has challenged the
municipality's land use ordinances by instituting legal action in
the Superior Court. For those exclusionary zoning cases initiated
more than 60 days before the Act's effective date, Section 16(a)
provides that any party to the litigation may file a motion with
the court to seek a transfer of the case to the Council. In deter-

mining whether to not to transfer the case, the Court must consider

~.hwhether the transfer would'result An a manlfest 1n3ust1ce to any

that the Degielature, in Section'3_of the Act, has declared’”thati

a2

7party to the litigation."- Section 16(a) In applylng thls B

: standard,;axcourtushould,takednoticehof,'and;defer~to,_the;fact,¢~

the State's'preference'for'the'resolution‘of existing and future

*v;dlsputes involv:ng exclus;onary zonang 1s the medlatzon and rev1ew

process set forth 1n [the Act] and not lltlgatlon ; . . ." Thus,

in keepzng w1th the clear leglslatlve 1ntent a court should trans-

fer a Sectlon 16(a) case to the Counc11 unless 1t flnds that such a
transfer would result in a manifest injustice to any party in the
litigation. Reading Section 16(a) to permit a court the discretion
not to transferva case even if it finds that no manifest injustice

would result to any party, as several of the plaintiffs have at-

A tempted to do, would not comport with the clearly expressed will of

the Legislature that, barring a finding of manifest injustice, the

matter should be transferred to the Council. See AMN, Inc. v. So.

Bruns. Tp. Rent Level Bd., 93 N.J. 518, 525 (1983) (A court's duty
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in construing a statute is to determine the intent of the Legis-

lature and implement it).

In a Section 16(a) case, if the municipality fails to
file a housing element and fair share plan with the Council within
five months from the date of transfer, or from the promulgation of
the Council's guidelines and criteria pursuant to Section 7 of the
Act, whichever occurs later, jurisdiction over the dispute shall
revert to the court. Although Section 16(a) does not expressly
state what will occur onee the case is transferred to the Council,

in view of the Act's purpose of providing an administrative mecha-

:‘clearly should be 1nterpreted as requir:.ng that the mun1c1pa11ty
" making the request ise deemed tQ seek substant;ve certlflcatlon of

-.1ts hou51ng element. Otherwplse, there would be no reason for the

transfer. See In re Loch Arbour, 25 N.J. 258, 262-263 (1957) (It

statute often’ speaks as plalnly by :Lnference as by express words.

. Matters wh:l.ch are clearly 1mp11ed are con31dered an :|.ntegral part

of the enactment :|.tself) Thus, the request for transfer should be

interpreted to also constitute a petition for substantive certifica-

tion filed as of the date the housing element is filed with the
Council under the time limitations set forth in Section 16(a). The
other parties to the litigation may then review the housing ele-
ment. If no objection is filed within the 45-day period provided
by Section 14(a), the element will be reviewed by the Council under
Section »14‘ and a substantive certification will be issued if the
criteria set forth in that provision are met. If an objection is

filed, the mediation and review process of Section 15 of the Act

SN

.
.o

V[-:Ls recognlzed as -a fundamental pr:.nc:Lple of construct:.on that a-
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will be automatically invoked and the dispute will be resolved

through’the mediation and review process described earlier.

Section l6(b) of the Act covers situations where a party
has instituted litigation less than 60 days before the effective
date of the Act or after the effective date of the Act. For these
cases, the person instituting the litigation must file a notice to
request review and mediation with the Council pursuant to Sections
14 and 15 of the Act. If the municipality adopts a resolution'of
participation within four months of the Act's effective date (under

Section 9(a)), or has filed a resolution of participation and a

3;hou31ng element and faxr share plan prlor to. the instltution of

o & Som ---,v.;

Act), the review and mediation process set forth in Section 14 and |

15 of the Act must be eXhausted before the party would be entitled

*;jlto A tr1a1 on hls complaint. Sectzon 16(b)

~,

Wthh should be- resolved by reference to the leglslative 1ntent

underlylng the prov151on. While Sectlon 16(b) requires the plaln-

tiff to file a notice to request review and mediation with the
Council, it does not expressly require the defendant (municipality)
to file even a resolution of participation. If the municipality
does not file a housing element and fair share plan and a petition
for substantive certification of its housing element, there would
be nothing for the Council to review and mediate. Therefore, to be
consistent with the interpretation of Section 16(a) set forth
above, and for the same reasons, Section 16(b) should be inter-

preted as requiring. that the municipality file a housing element

-67=
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and fair share plan and a petition for substantive certification.

In re Loch Arbour, supra; see also Juzek v. Hackensack Water Co.,

48 N.J. 302, 315 (1966). If the municipality fails to file a
housing element within the required time periods (See Sections 9(a)
and 9(b)), the obligation to exhaust administrative remedies should
automatically expire. See Section 18. Also, as in the case of a
Section 16(a) matter, the filing of the housing element should be
interpreted to constitute a petition for substantive certification
as of the date the housing element is filed with the Council. The

Council, if an objection to certification is filed, would then

'-L;Q,begin 1ts.mediation and review process as described earller.,u_.pi.-

e . '-\. . .

Section 16(b) also does not specify' how such a case
should be treated by the- trial court while administrative remedies
are being exhausted under the Act. It would -appear that the'trial

court would have two options: (1) to dismiss the case or (2) to

See, elg.' Sections 18 and 19. Here, it is respectfully submitted

that the court would have the discretion to 1nvoke either option.:.7¢

R. 4:69-5. However, in keeping w1th the legislative intent under-
lying the Act and, in view of the express language of Section 16(b)

which states that "the person shall exhaust the review and media-

tion process of the [Council] before being entitled to a trial on
his complaint" (emphasis added), the court should not permit the
case to proceed on a "dual track," i.e. proceed both in the court
and before the Council. Because the clear purpose of the Act is to
reduce the judicial role in favor of the resolution of exclusionary

zoning cases through the Council's administrative procedures, the

-68-
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court should await the conclusion of proceedings before the Council

prior to proceeding further with the trial court litigation.
Contrary to the arguments of several of the plaintiffs,
this interpretation does not infringe upon the prerogative writ

jurisdiction of the court. See R. 4:69-5; Fischer v. Twp. of Bed-

minster, 5 N.J. 534 (1950). Such an argument might be available
(although the outcome is by no means clear) if Section 16(b) were

interpreted to absolutely require exhaustion of administrative

remedies in all cases, thereby completely depriving the trial court

of its jurisdiction. Fischer, supra, 5 N.J. at 541. However, the

. __;Lssue need not be addressed here, sxnce Sect:.on 16(b) :Ls more
:appropriately read as the expresslon of the Legislature s 1ntent to

'prov1de an admlnlstratlve procedure for the resolutlon of .the

dlspute and its strong preference that such procedure should be

exhausted before recourse is had to the courts. Thls 1nterpreta-

ot "' _-_..1-

vPatrolman.s Benev. Ass nv. Montclair, 70 N J. .130;‘ 135 (1976),

. Woodside Homes, Inc.'v. Morristown,‘ 26 N.J. 529, 540-541 (1958).

The doctr1ne of prlmary Jur1sd1ctlon,
like the rule requiring exhaustion of admini-
strative remedies, is concerned with promoting
proper relationships between the courts and
administrative agencies charged with parti-
cular regulatory duties. "Exhaustion" applies
where a claim is cognizable in the first
instance by an administrative agency alone;
judicial interference is withheld until the
administrative process has run its course.
"Primary jurisdiction," on the other hand,
applies where a claim is originally cognizable
in the courts, and comes into play whenever
enforcement of the claim requires the resolu-
tion of issues which, under a regulatory
scheme, have been placed within the special
competence of an administrative body; in such
a case the judicial process is suspended pend-
ing referral of such issues to the administra-

with the pr;nc1p1e of prlmary Jurlsdictlon.&i¢‘;,ﬂ
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tive body for its view. [United States v.

Western Pacific R.R. Co., 352 U.S. 59, 63-64,
77 S.Ct. 161, 164-65, 1 L.Ed.2d 126, 132
(1956), cited in WOods:.de Homes, Inc., supra,
26 N.J. at 541.]

Under the Act, the Council has been granted the "primary
jurisdiction for the administration of housing obligations in
accordance with sound regional planning considerations of this
State." Section 4(a). Therefore, under the doctrine of primary
jurisdiction, the court should transfer a Section 16(b) case to the
Council, or dismiss the case outright, to permit the Council to

resolve the matter through its administrative procedures. This

' ,should be the general rule especzally where, ..as should be the'.

_situatlon in Sectlon 16(b) cases, the Council s adm:.m.strat:.ve"';”'w"

procedures Wlll be 1nvoked at the earl:.est stages of the dlspute .

’See Boss v. Rockland Elec Co 95 N.J J A33,' 40 (1983) A contrary

constructlon of the Act permlttlng both the court and the Counc:.l

- concurrently resolve the dispute,' could lead to 1ncons:r.stent o

q . . e -t

" results and would frustrate the pr:.ncipal purpose of the Act ' Cf.
- Bd. of Ed Plainfield Vi Plainfield Ed. Ass n., 144 N. J Super~‘ :

521,. 525 (App D1v 1977) ‘ Therefore, the court should defer 1ts;,
consideration of the matter until administrative remedies before
the Council have been exhausted. Plainly, fe\\ cas}es in this
category will present demonstrable "manifest injustice" justifying
disregard of the a@inistrative process. R. 4)6,9,-,5:”7’

- Plaintiffs also argue that the Supreme Court indicated in

Mount Laurel II that the exhaustion of administrative remedies is

not required in exclusionary zoning litigation and, therefore,

parties should never be required to exhaust the Couneils—mediation

-70~
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”bodles whlch clearly have never had nor do they now have, Jurlsdlc

and review process before proceeding with their suits. In Mount
Laurel II, the Supreme Court stated:

We comment here on the defendants' claim that
plaintiffs should have exhausted administra-
tive remedies before bringing this suit.
There is no such requirement in Mount Laurel
litigation. If a party is alleging that a
municipality has not met its Mount Laurel
obligation a constitutional issue is presented
that local administrative bodies have no
authority to decide. Thus, it is certainly
appropriate for a party claiming a Mount
Laurel violation to bring its claim directly
to court. [92 N.J. at 342, n. 73; citations
omitted. ]

Plaintiffs have clearly misread this section of Mount Laurel II.

In thls quotation, the. Court was referrlng to local admlnlstratlve

tion to resolve const;tutlonal dlsputes. Here, however, the Legis-

_lature has established a state admlnlstratlve agency whose prlmary' '

purpose 1s to prov1de for compllance w1th the Constltutlon. The'

fact that constltutlonal issues may. be 1nvolved therefore,_ls partﬁmn

Sra, e

"and parcel of the new adminlstratlve mechanlsm and would not excusez‘l":

"ﬁthe requIrement placed.upom the partles that they exhaust admznlsﬂg;;'

tratlve remedles avallable before the Counc;l prlor to contlnulng

their 1legal actions in a court. See Brunetti v. Borough of New

Milford, 68 N.J. 576, 590 (1975); Woodside Home, Inc. v. Morristown,

supra.

Plaintiffs have also challenged the mediation and review
process on the ground that they believe it will cause unreasonable
delays in the resolution of their law suits and possibly delay the
construction of lower and moderate income housing. However, it
must be pointed out that the Legislature took several affirmative

steps to prevent municipalities or other parties from utilizing the

«7]l=
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Council's mediation and review processes as a means for delay.

Thus, consistent with the interpretation of Section 16 set out
above, Section 18 of the Act provides that if a municipality which

has adopted a resolution of participation pursuant to Section 9,

fails to meet the deadline for submitting its housing element to -

the Council prior to the institution of exclusionary zoning litiga-
tion, the obligation to exhaust administrative remedies contained
in Section 16(b) automatically'expires. The obligation will also
expire if the Council rejects the municipality's request for certi-

fication or conditions its certification upon changes which are not

made within the time periods ‘established by the Act and the-

) Council ' Section 18-fsee also Section 14 ' Furthermore, Section 19

provides that if the review .and mediation process is not completed“

by the CounCil Wlthln Slx months of receipt of a request by a party

who has instituted litigation, the party may file a motion with a

i
O LI e

exhaust administrative remedies.

o Vcourt of competent Jurisdiction to. be relieved of the duty to__,_\.__-, -

Before leaving this point it should ‘be. noted that the';;éwf

~ ' " ea

last sentence of Section 19 needs to be' clarified The 1ast“

seﬁtence of Section 19 provides that "[in] the case of review and
mediation requests filed within nine months after this act takes
effect, the six-month completion date shall not begin to run until
nine months after this act takes effect." Thus, under Section
19(b), a party who has filed a mediation and review request could
file a motion to be relieved of the duty to exhaust administrative
remedies on October 2, 1986 (15 months after the Act's effective
date). This sentence in Section 19 is inconsistent with the fact

that, under Section 9(a), a municipality is not required to file

-72-
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its housing element until five months after the Council's adoption

of its criteria and guidelines and, pursuant to Sections 9(a) and

~ 7, this date may fall as late as January 1, 1987. ‘Therefore, the

las‘t sentence of Section 19, if applied literally, would defeat the
purpose of the Act that a participating municipality's housing
element should be considered through the Council's mediation and
review process because the exhaustion of administrative remedies
could be excused prior to the municipality even filing a housing
element. The last sentence of Section 19, if it is to remain in

the Act at all, should be interpreted to apply only in the event

that the Counc:.l qu:.ckly adopts its criteria and quidelines and a :
'munic:Lpality promptly files 1ts housing element before April 2
1986 s:.x months prior to October 2 .1986 This would ensure that
’ the Counc:.l would be given the full s:.x-month period to- complete.

“its mediation and rev:Lew prior to the October 2, 1986 expiration.'

that the Counc:il may not realist:.cally be able to adopt 1ts cri-‘:
. '-teria and guidelines so’ promptly, y :|.t is respectfully submitted»:. ’_

that, in keeping w:l.th the established statutory 1nterpret1ve tech-'

nigques which permit the deletion and disregard of language in a
statute when justifiable to fulfill the legislative intent (see

County of Monmouth v. Wissell, 68 N.J. 35, 43 (1975)), the last

sentence of Section 19 should not be applied. See Section 32.

5. LOAN AND GRANT PROGRAMS; SECTIONS 20, 21
AND 33.

Plaintiffs do not challenge the portions of the Act which
establish loan and grant programs, to be administered by the State,

of which municipalities may take advantage if they choose to comply

=73~
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"and retirement faczlltles, and conver51ons, 1n£rastructure ass:.s-

with the Act. To promote administrative and economic efficiency,

existing State agencies will establish programs to assist the
municipalities to provide housing for low and moderate income
households.  Under Section 21 of the Act, the New Jersey Housing

and Mortgage Finance Agency will set up a Mount Laurel housing

program to help finance Mount Laurel housing projects. The

Agency's programs will include assistance for home purchases and
improvement through interest rate, down payment and closing cost
assistance as well as capital buy downs; rental programs including

loans or grants for projects with low and moderate income units;

: moderate rehabllztatlon of exlstlng rental houszng, congregate care

. ..'. -
': .“3-~ -, " PN et

communlty organlzatlons for 1nnovative affordable hou51ng programs

leglslatlve approprlatlon of $15 mill;on. Sectlon 33

tance, and grants, and loans to mun1c1pa11t1es, hou31ng sponsors. and -

- The Agency s proqram w1ll be funded w1th a set a51de of 25/ of the ‘

f_w;Agency bond revenues, Whlch.LS estlmated to be $100 milllon, and a. .

. Under Section :33. of the Act 1$10 million. has been appro—'f'

'prlated to the Nelghborhood Preservatlon Program - Governor s

Conditional Veto, April 26, 1985, at 3-4. These funds will be used
for rehabilitation, accessory conversions and conversions, acquisi-
tion and demolition costs, new construction, costs for technical
and professional services. associated with a project, assistance to
qualified housings sponsors, infrastructure and other housing
costs. Section 20.

These sections of the Act demonstrate, through the appro-
priation of ‘new .funds and through the refocusing' of funds and

programs previously .in existence, that the Legislature is firmly

-4
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committed to the Mount Laurel goal. The programs established

clearly will assist municipalities in providing a realistic oppor-
tunity for a fair share of their region's present and prospective
needs for housing for low and moderate income families.

6. LEGISLATIVE REPORTING REQUIREMENTS; SEC-
TION 26.

To further ensure that the constitutional goal is achiev-

ed, both the Council and the Agency must each report to the Gover-

-nor and the Legislature annually on the effects of the Act in

promoting the provision of low and moderate income housing in the

several hous:mg reg1ons of the State. Section 26 The reports may

'.alsc 1nc1ude recammendations £or any rev:.s:l.ons or changes J.n the

Act which - are bel:.eved to be necessary to more nearly effectuate

' this end Ib1d ' W1th1n 36 months of the Act s effectlve date, the

Council must report to the Governor and the Leglslature concernlng

any further actions necessary to be taken at the State, regional,

S

',=.county and mun:.c:.palu levels to prov:.de for the 1mplementat1c>n and
adm:.m.strat:.on of the Act on a reglonal basls, 1nclud1ng any re-

‘V:leons or changes in the law necessary to accompln.sh that goal

Ibid. These requirements will help to ensure that the Council's
criteria and prot\esses\o not remain static in the face of changes

in the statewide planning process. Cf. Mount Laurel II, 92 N.J.

at 241-243. The planning process must remain a continuing one so
that the constitutional obligation is not frustrated by changed
circumstances. Ibid. Section 26, therefore, will enable <the
Legislature to carefully monitor the Council's administrative
process and to make changes in the Act when experience shows that

——— /
such changes are necessary to effectuate the constitutional goal.

i
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7. SEVERABILITY; SECTION 32.

Plaintiff Stonehedge Associates argues that, because the
Fair Housing Act is designed to provide a "comprehensive planning

and implementation response" to Mount Laurel II, if any of the

Act's provisions are found to be unconstitutional, the entire Act
must fall. See Stonehedge Associates' Brief, at 29-30. However,

in making this contention, Stonehedge Asscciates has all but ig-

nored the fact that the Act contains an express severability clause.

Section 32 of the Act provides:

If any part of this act shall be held
invalid, the holding shall not affect the
f.valldzty of remaining.parts of this act. .If a.
part of thig aét:- is held invalid’ in -one -qQr. more-
" of its applications, the act shall remain in.
. effect in all valid applications that are
jseverable from the 1nva11d appllcatlon

The language of Section 32 is unamblguous and glves rlse

mo a strong presumption that the Legislature d1d not 1ntend the

depend upon whether any partlcular prov1s1on of the Act was 1n—'

L valld See, ganamort v Borough of Fort Lee, 72 IG.J 412, 422:“

(1977) (1nc1u81on of a severab111ty clause in a mun1c1pal ordlnance

creates a presumption that each section of the ordinance is sever-

able); Brunetti wv. Borough of New Milford, 68 N.J. 576, 600, n. 23
(1975) (the fact that an ordinance contains a severability or
saving clause evinces an intent on the part of the municipality to
make each provision of the ordinance severable); see also INS v.
Chadha, 462 U.S. 919, 103 s.Ct. 2764, 2774, 77 L.Ed.2d4 317, 332
(1983) (further inquiry of legislative intent concerning severabil-
ity need not be undertaken where a severability clause is present

in the statute). As set forth above, the Legislature has expressly

-76=
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stated in Section 32 that if any part of the Act shall be held
invalid, the remainder of the Act shall not be affected thereby.
The Legislature's intent that the Act would survive a finding that
one of its provisions_was unconstitutional is further demonstrated
by the fact that Section 32 specifically provides that if any

application of the Act is found invalid, the Act shall remain in

effect in all of its wvalid applications. Thus, even if in a par-

‘ticular factual situation, a court found that a provision of the

Act would be unconstitutional if applied to a particular person or
entity, the Legislature clearly intended that the provision should

remain J,n effect as appl:.ed to other persons or circumstances

Clearly, therefore Stonehedge Associates contention on}LF'J
'~ thls pomt should be rejected. By including Section 32 in the Act,

the Leglslature could not have more plalnly authorlzed the presump-

tion that each sectlon of the Act is- severable ganamort supra;

’212 231 232 (1985), Affiliated Dlstlllers Brand Corp v Sllls, 56

-N.J. 251 . 265, (1970) Stonehedge Associates has completely falled

to demonstrate a contrary leglslatlve intent and therefore, 1t has

failed to meet its heavy burden of overcoming this strong presump-

tion. Moreover, as discussed in other sections of this brief, the

Act is clearly constitutional and, therefore, Stonehedge Associates'

contention need not even be considered.
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CONCLUSION

In summary, plaintiffs' constitutional attacks on the

Fair Housing Act must fail. Like the judicial process established

by the Supreme Court in Mount Laurel II, the Act's administrative

mechanism is designed to effectuate the constitutional obligation
that a municipality's zoning regulations provide a realistic oppor-
tunity for its fair share of the region's need for low and moderate
income housing. This constitutional goal has not been abrogated or
diluted in any way by the Act. That the Legislature has establish-

ed an administrative, rather than a judicial, mechanism to achieve

'-,-;”_thzs goal does not violate nor even 1mp11cate the Const:.tut:.on.

.......
.....

Supreme Court in Mount Laurel II is not constltut:l.onally compelled

and was 1mplemented only because such a system was necessary J.n the

W ..,

absence of leglslatlve actlon, wh:x.ch the Court repeatedly stated

e - Would. be.. more approprlate.:. The Leqz.slature responded to tlu.s
‘challenge by enact:.ng the E‘a:.r Hous:l.ng Act. 'l‘he Act w1ll ensure
', that .the const:.tut:.onal obllqatlon 1s .met through the comprehen-

51ve, statew:Lde land use planning mechanism set forth there:.n.

In addition, even when plaintiffs' specific contentions
are examined; they are clearly without merit. Most of the argu-
ments can not be resolved at this point because the issues
attempted to be raised are not ripe for judicial review. Moreover,
plaintiffs cannot, in their pursuit of a builder's remedy, claim a
constitutional entitlement thereto. Accordingly, as has been
demonstrated above, the administrative mechanism established by the

Legislature is consistent with the Mount Laurel II decision and

should be sustained in each and every 'respect.

FRRCL
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By:,

For all of the foregoing reasons, the State respectfully

urges thé court torreject plaintiffs' constitutional challenge to

the Act.

. N . .
Cin ) PR 2 AR
»

Respectfully submitted,

IRWIN I. KIMMELMAN
ATTORNEY GENERAL OF NEW JERSEY

Michael  J. Haas
" Deputy Attorney General
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STATE OF N=EW JERSEY
Extcunive DEPARTMENT

April 26, 1985

SENATE COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 2046 AND SENATE BILL ﬁO. 2334
To the Senate:

Pursuant to Aiticlc V, Section I, paragraph 14 of the Constitution, I
herewith recurn Senate Committee Subltitut!Ath Senate Bill FNo. 2045 and Senate
Bill No. 2334 with my recommendations for rsconsideration.

This bill sets forch a “Fair Bousi:g Aet" ma: addresses the New Jerssy

Suprese Court runugl in Soul:h Burliggton Countz NAACP v. Mount Laurel, 67 N.J.

151 (1975) and South Burlington County NAACP v. Mount Laurel, 92 N.J. 158

(1983). It is designed to provide sn administrative mschanism to resolve
exclusionary zoning disputes in place of protracted and expensive litigacion.
The expectation is that through these procedures, municipalities operating

within State guidelines and with State oversight will be able to dcfiun and .

... . s 3 . . e . . *
Sanl e .«- " ., ,'}.:.'.-.-..;' _».,. ce g A

- -

. Io acconplish this the bill cstnbliohcs a voluatary lyatcn :hrough whiech - HE

certify tha plan. This ccrttficatioa would givc the plnn a prcsumpcion of

Tho p:esunpcion would shit: thc burden of prcoi tn thc .

T e, .-

couplaiains pu:ey to- shou th;t :ho plnn-docn ne: pnovtdc P rtalia:ic opporeunity
for the provision of the ftir share beforc a buildnr s rtmndy could be insticu:-d. o

In dddizion. tho bill uould pcrnic rcgional eoneribuﬂion agrecncn:s
whereby a nunicipnli:y could :ransfcr up to on¢~third of 1:3 fai: sharo :o-““ t»
another municipality within the same region. The bill also provides for a
phasing schedule giving municipalities a time period, in some cases mors than
20 years, to provide for their fair share.

The bill establishés a Fair Housing Trust Fund to provide financial
assistance for low and moderate income housing. The Fund would be financed
with a $25 million appropriation £rom the General Fund and with realty traus.er g
tax revenues. This bill is tied to Assembly Bill No. 3117 which would increase ?
the realty transfer tax revenues ;nd places the State's portion of the realty i

The tweo bills :

transfer tax revenues in the Fair Houging Trust Fund account.

are linkgd together through an cftective date provision in Senate Bill No. 2046 |

o A1
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which provides that Senate Bill No. 2046 will remain inoperative until Assembly
8111 No. J117 is enacted. ‘
. The bill also places a 12-month moratorium on the implementation of

Judgmants imposing a builder’s remedy. The Attornay General is required to
seak a dcni:iution of the comstitutionality of this provision in a declaratory
judgment acc.iou to ba f:uogl within 30-days fg@f_—_‘_;hﬂf!u:}iy. date of the act. -
If the action is mot brought within that time frame, the moratorium expires.

In n“ition, the bm contains a ssvarability clause providing that if one

portion of the act is found invalid, the remsining severable portions shall
remain in effect.

This bill represants the Legislature's !i:st attempt to address Me. lLaurel
and reflects 1:. desire, in which I hnztily concnr. of uklng the iuu our ve

.- tﬁl mm ud.phcj.u 15 in the; hmds ot lml. ud s:ato otficn.h vhcr- had BETIREE

- . -.-,‘- P

uu vllnninz prop-rly bclonzs. Whila I an’ tp aeeord vith :m buie lppmch T B
Ic-is uun:ul thac ch- :engonty mratoriuu on’ thc buildc: s. remedy bc g B e

. const:l:utionally.sunutmhle in .order. to. enable municipalitiss to take advauuge Ce ' .

e of the proccduru in this ‘bill. Thc builder's remedy is’ diaruptivn to dcvclop-

unt md pl in a micipa 1: - A uaratotiu- for :ln phnnia y-uod in
€. ‘3.

:h:lt un h nctdu- _ Unfonuna:dy. ﬂu mu:ot:ln Ptopouct by th- bm mld" C el

affect court judmnu which have alu;dy been -uund. ‘Ihis uy nprcmz an

: "juncomtieutioual intnui,on inl:o :he Jndicisry s pmn.' I quul:ion vhe:hcr tho. L

Th e et ind e

PR v e s

Lngisl;tur- can, 1n ctfcct. undo a court judgmnt :I.n :hin way. ucordingly,
am recommending an acendment to cuake this moratoriusm prospective ouly by
directing the courts net to ;.::;ose a builder's remedy during the moratorium
period in any case in which a final judgment providing for a builder's remedy
has not been entered. I recomrend cthat the moratorium commence on the effective
date of this act and expire at the end of the time period in which muaicipalities
liave to file their housing elecent pursuant to section 9.a., a period of 12
zonths from the date the Council is confirmed.

1 am also deleting the provision requiring the Attorney General to seek a
declaratory judgment on the constitutionality of the moratorium. This provision

suggests that the Legislature has some question about the constitutionality of

T AT Hi RO Rt ] W e S SRR e B e L Eo v R S g
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‘In addition; & provision such as this is peculiar, since the Legislature should

_mau-hgu“hom-. ! propou to, iund :m ue. huul houing m:u vt:h 3100 T e ..." ..' X
ﬁinioa of bond fnndl. and 8 total of 325 n:l.llion !ra- thc chtllvfnnd & ) ey o e

houung prograa to- bclp t'inmc Ht. Laurel hmuin‘ projectcs. ' The Ag.ney s
o prosrm wnl includt auinnnco fot- hm purchases. and. improvenant :hrough e .
. inceresc nce. dwn payucn: nnd clocing cot: usisnnc. as wcu as capiul buy ‘
:' 'dwu. taul ptoguu mwnz lqcn or. zunn for ’:ojccn u:l.:h loo md
. noden:& incom undts; woderaca’ rc‘lub:ultation at cxint:l.ut ~r¢atal housut’ + = N '» ' o f"-: st

congregato carc ‘and ntitnont flcili:ics, convcrsions. :lnftastructuu assig~

‘ STATE OF NEW JERSEY
ExecuTive DiParTMENT

this provision. The change I have suggested should remove that uncertainty.

not be enscting laws which it believes might be unconstitutional.

In place of the Fair Housing Trust Fund and its $25 millfen appropriacion
from this bill, I proposs at this time to work with existing programs, namely
the New Jerssy Housing and Mortgage Fimifte agency afid the Neighborhood Preser~
vation Program in the Department of Community Affairs. ﬁtﬂ the Council is in
operation and municipalities start receiving substantive certification and
entering into regional contribution agresssnts, it is difficult to evaluate new
funding programs. Accordingly, rather than set up a nav housing funding
mechanism, I balieve it would be wore administratively and economically efficient

to wotk with cxuting su:. proarm to provide housing for low sud nodcntc‘“ )

m tuv Jcrny Houain; and Mortuse I-':I.mcc Agency vﬂ.l set - up a Me, Lauul

:ance. and gunts and loanx 0" nuntcipal:u:iu. hbustnr aponsors ud comnity R o ; T -:.'1

Py

organizations for innovative affordable housing progtans

The Agency's program will be funded with a set aside of 252 of the Agency
bond revenues; the set aside is estimated to be $100 million per year. I am
also recommending a State appropriation of $15 million to the New Jersey
Housing and Mortgage Finaace Agency for its Mt. Laurel housing program.

The Neighborhood Preservation Program would be appropriated in total
approximately $10 million to assist municipalities in Mt. laurel housing
rrograms. 1 propose to dedicate the irncrease in the Realty Transfer Tax

roposed by the companion bill, A~511l7, to the Neighborhood Preservation
Program. = An outright appropriation of $2 million from the General Fund is

intended to bring the total to $10 million.
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These funds would be used in neighborhood pressrvation areas for such
things as rehabilicacion, accessory conversions and conversions, acquisition
and demolition costs, new construction, costs for technical and professional
services associated with a project, assistance to qualified housing spomsors,
infrastructurs aad other housins costs.

In additiom, uosxltanct Hould be. 11i£;:;—;:-;;uaing in municipalities with
subetantive certification of their housing elements or housing subject to a
regional con:zibutzon.agrccucnt. Howaver, in order that programs can gst

undervay immediately, an interim provision is inserted to enable tha funds te
be used for Mt. Laurel housing befora these detsrminations are made for a

12-month period following the effective date with the Qouncil havin; tho pover

R C m——e Ear e

‘ to cxcond :his tin. £rann. ) _ ‘
:! m anoudmn I lwu mpu:d. ;.or fuaung lu lml wdmtc inco- ﬁouu.ng
. faxr cxccodt thc amgunts appropria:ad in the originll b11l vhile utilixtng
cxis;in; ‘State pro;rn-n and lsnncics..
One key element in dc:.ruininz 2 uunicipalt:y s 'flt: shart of Iow nud

;mndcrato incono housing is :hc estimata of prospcc:ivo ncod" 4a tha rcgion and -

Anunicipaltty. This bill requires the Council :0’!stina:c :hc pro:poccivc necd

*7’f~1ldr ‘the S:l:. cnd rcgions and :o :dopt cri&orit nad ;hidoltnca !ot luniciptl

i»do:crminncion o! prosp.ctivc neod thn prcpartns 1:3 housing eleunat. P

municipality oust. dccltnxno its flit shnre of prospcccive aud prcscat nced. ,,"

-iflcs housing nlcmcne Bust’ providl a rcalin:ic appor:unity for. _che yrovisiou of.

this fair share. Despite its importance, nowhere in the bill is a definicion
of "prospective need” provided. Accordingly, I am inserting such a definicion
which is designed to help assure that the prospective need numbers are realistic
and not based on theoretical or speculative formulas.

The bill currently pernits a municipality's fair share figure to be
adjusted based upon "available vacant and developable land, infrastructure
considerations or environzental or historic presarvation factors." 1 would
iike to strengthen this language tu assure that adjustmencs are provided in
orcer. to preserve historically or important architectura and sites or eaviron-
nentally‘scnsitive lands and to assure that there i{s adequate land for recrea-

tional, conservation, or agricultural and farmland preservation purposes and

A4
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open space. In addition, adjustments should be provided whare thers is inade-
‘quate m!_:qsiruetuu capacity and where the ‘established pattern of development
in the coﬁmni:y would be drastically altersd, or the pattarn of development is
contrary to the planning designations in the State Development and Redevelopment
Plan prepared pursuant to P.L. c. (now pending before the Legislature as
§-1464 of 1984). . T e T
As an additiomal check on excessive fair share numbers which would radically

chasge the character of a community, I propose to authorize the council, in its
discretion, to place & limit on a municipality's fair share. The limte would
be based en a percentage of the municipality's housing units and any other -
relevant criteria, such as eaployment opportunities, sealscted by the council.

; Ano:b-r k-y clmn: ia determining a municipality's "falry share™ of low.—..’
cud nodoun mnm houtnc -1: n nmn:c of the uud:tiou. of ud.sung houstng

TP IR AL el e T * e e

stock .to d-umin. :lu amount of mbqtandud housing thmshauf. the State. In~

ordar :o achieve an accurate .dctoru.u:ion of the p:uon_t. and, p:ospaqti,vo

"!‘:oua'in;' needs of all the regions in the Siatu;;'a :horough hmin; 1iveptbry'.

should be’ pcrfomu by cvcry nnn;lctpa].t:.y :l.n the suu. . To rcquin housing

e

elements uhich 1nclud. accuun housina :ancn.:oriu Eron only mn!.cipalt:in in’

rwth n-m. i to- chn:ln only & :L:Ln!.ud ,pi-ctuu ot nou Jeruy s tr\n hminz

Y

nuds. 'I n»‘chctcfou recmcndin; an aundnnt :o :hc !iunicipu Luul llu Lﬂ ':'—

to uqu..ro mniciptliti‘es :o prepau a thotough Aud accurates housing invcucory '

-

’ as.. pa:t. of the houliug clemne- in theit‘ :ntet plnn. Lo * '.- e

- .

The current Municipal LAnd Use LIH rcquirn municiplliziu to prupan
naster plans vhich may contain a housing element. 1 am recommending that the
Muricipal Land Use Law be amc;\dcd to incorporate the housing element prepared
under this statute. In this way, the housing element under the Municipal Land

Use Law will be identical to the housing element prepared pursuant te thisg act.

Il:x addition, the Municipal Land Use Law requires that a sunicipality have a

land use element in its paster plan in order to have a valid zoning ordinance.
I ax adding cto this requirement that the zunicipality have a housing element.
in this way, every cunicipality in order to have a valid zoning ordinance would

have :6 put together a housing element as defined in this act.

|
|
|
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To assist municipalities in obtaining numbers that are realistic, I also
suggest that language ba inserced in the bill to enable the municipality vhen
couducti;l its housing inventory teo hgve access on a confidential basis to the
local assessor's records. 1 am advised that statutory authorizatiom is needed
for this.

I am also ueo-unding that cnt:m lanqg__gg changes be made in the
findings ueuan of the bill, Ve -hould state that rebabilitation of axisting
housing stock in the ugbnn centers aust be encouraged. I alsc believe we
should note that the Mt. Laurel obligation is limited to changes in land use
regulations and clarify that municipalities need not expend their ruou:cc._ﬁt
Mt. Laurel housing.

The membership on the Council on Affordable Housing consists of four.locsl

. otﬁ.::hh (om ot vhom mt bc frcq a urbn Jarea and no wore ‘than one ropnnntin;
o :.cm utuuu). thru 'ﬂpunntltivu b! hounholds 1u m& e! 1w aud o

‘woderate incm hotuiug (onc ot‘ uhun shﬂl be a buildez of lov ud mdeutc

1ncou houstug) and two nprcunting thc public uuuu.

In order to havc ldcqultc teprennntion of thc pubuc 1ntu'cst. I recom~

-

""lncnd t!u: :hree xumbets nprenu,t thc pub.lic :.nternsc und two tho nuds of low -

‘the ht:cr cacagoty. due to thc cxpcrtiu of that Agcncy in low and nodcun

. ..'incom heuun; {mmt and. -che numfuut rdspotuhiuths :B- Agoncy 18" siven grelre

v

The Council is required to adopt rules and regulations within four months
from the bill's effective date. In addition, vithin seven months from the
bill's effective date, the Council must: (a) determine the State's housing
regions, (b) establish the present and prospectivae need estimates for the State
and the regions, (c) adopt guidelines and criteria for municipal fair share
detercinations, adjus:ments to fair share and phasing, and (d) provide popula-
tion and household projections. However, the Council cannot begin its work
vatil ics membership is cunfirmed. $Since I am given 30 days to make the
nominztions and the Senate rmust thereafter confirm the nominations, the Council's

tice ty perforn these functions will be significantly eroded by the appointment
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process. Accordingly, f am proposing amsndments to provide that these time W

periods run from the date the Council members are confirmed or January 1, 1986,
vhichever 1is aurli‘t. |

Wich respect to pending litigation, the bill permits a party in current
litigation to rsquest the court to transfer the casa to the Council on Affordable
Housing for mediation procedures. When rcviluipgug_gh & request, the courts
oust consider vhcthc: or not the transfer vould rtsul: in a manifest injustice
to one of the litisanes{

The bill as currently drafted creates a novel madiation and zaview process
and specifically provides that the reviev process should not be conaigotnd a
contested case under the Administrative Procedure Act, subject to the procedurss

of that act and a henring by an administrative law judge. If mediation and .. -

xcvicw by :hn housta; council 13 nnsuccclsful. the -l::c: vill be honrd in th. .

“‘_ ey o, W “.. ~'._2_r‘.

I rnca-ncnd, 1n plncc of the lpccial ptoccdutcs OQt !orth 1n thil bill._

‘the rcgul;r adntaisttattyc lavw prbcedurc. Undor this lpproach. if the n.dla:ién .
: by the council 13 unsuccclnful. the disputu will bc t:ans!cr:od to tbc Officl

-of. Adninis:rltivc Lav as*a- eoute:tcd case fa: a hearing pursuant to it: rulcs.'

The ultinatn dccision will bo made by the council and appcnls will bc takzn

R Rt Lo,

.A.?,gtron thc couiﬁti‘i dccisiou lo :h JAppnllgcn Dlvtlion of ;ha Suyczior Canrt.

If a nunicipali:y rcccivcs substantivc ccrtification. 1t; ‘housing clcnentl

‘i’_gﬂ_nnd erLnan:cn p:c prcsuncd valid.. I au'conccrncé thnt -i:cr apin; throu;h thq.;;_”}'f,f'.

'administrativc proccss in :his biil’ and rccclvinz subs:nntivc ccr:ificaeion.

municipality still may not have sufficient protection from a builder's remedy.
1 am therefore recommending that the presumption of validity be buttressed by
an amendment providing that it may only bﬁ rebutted with “clear and convincing”
evidence. .

Senate Bill No. 2334 originally provided that a municipality could transfer
up to one~half of its fair share to another municipality. Ia order to provide
runicipalities with more flexibility in their preparation of regional contribution
agreements, 1l recormend that the one-third figure be returned to the original
one-half number previously recommended by Senator Lynch, the sponsor of Senate

BL11 No. 2334.
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In addition, 1 recommend that a uuntcipali:y vhich has rsached a settlemant
in Mt. Laurel litigation bs granted a period of repose from further litigation
and be deemsd to have a substantively certified housing element. This period
of repose will run six years from the bill's effective date.

I recommend the delation of the ﬁtﬁ%iiiagzzﬁszﬁis bill which allovs a
sunicipality to ;nploy condemnation powers to acquire p:qp;:ty for the con-
::ucfion and rehabilitation of low and moderate income housing. 1 question
the suthorization of such a drastic power without some avidence of its necessity
in rasolving our State's housing needs.

The Senats Committee Substitute as originally drafted :cquirod ehn Couneil

o—oes s

to rcport te thc chc:nor cnd :h. Lc;islaturc in thc 1-91¢-nntttinn ot this ace

. :cpotting rcquir«nant upon :hc qu Jcrsly aouning and Hbrtgagc rtn.nec Agcncy'
“_-rithct than the’ couneil. I reebn-cad hnvin; both :ho COua:tl ‘and kgcncy tupor:~. )

to the ccvctnor and Legialatur- on an annnal bllil.
Accordingly. I.hnriwitﬁ rnturh ‘Senate COunittaa Subs:i:u:c for, Sinate 3111 >

No. 2046 and Scna:e Bill No. 2334 and recommend cha: it ba amended as followss

LS .j;g: “ﬂ""v"z“z-“Yl‘ ,1nsitt Pand smending .thd Municipal Lead Use .
. ", o . A uw' P.L. 1975’ c. 291 (C. .Ssn-l et '.q.)- '

- Page 1, Scction 2l Linc 6. -After “prcvidc" insnrt throu;h 1:- 1and
U b AR _.... S m:czuh:tom v '_.'".,

?a;o 2l 5ection 2‘ ‘after Line 4 Inser: nev subscctions as follow.

"g. Since the urban areas are vitally important to the State, construc-
tion, conversion and rshabilitation of housing in our urban centacs
should be encouraged. However, the provision of housing im urban areas
must be balanced with the need to provide housing throughout the State
for the free mobility of citizens.

h. The Supreme Court of New Jersey in its Mount Laurel decision
deands that municipal land use regulations affirmatively afford a

- reasonable opportunity for a variety and choice of housing including

low and moderate cost housing, to meet the needs of people desiring to
live thare. While provision for the actual construction of that
he:iing by municipalities is not required, they are encouraged but not
maidated to expend their own resources to help provide low and moderate
income houging.”

Page 3, Section 4, After Line 43: Insert new subsection as follows:

"i. 'Prospective Need' means a projection of housing needs-based on
development and growth which.is reasonably likely to occur in a region
or a municipality, as the case nay be, as a result of actual determina-
tion of public and private entities. In determining prospectivs need
consideration shall Le given to approvals of development application,
real property transfers and economic projections prepared by the State
Planning Commission established by P.L., «c. (now pending defore the
Legislature as S-1464 of 1984)."

B s A s - -
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