


fended solids as well nitrification. As indicated elsewhere, this would

eost about 44000 per dwellim

WaterSupply. The Randolph Township Municipal Utilities Authority receives

over 1 MGD from the Morris County Municipal Utilities Authority and 4 mil

gal/year from Denville. As noted in the Morris County Master Plan, additional

demands in Mine Hill and Randolph will be satisfied by the County's Alamatong

Well Field (14) which has a projected safe yield of 5 MGD. The projection

for 1990 made here is 2.8 MGD for case 2. Therefore, it can be assumed that

sufficient supplies exist for the 1990-2000 horizon. The case 3 projection

is for 3.68 MGD and additional supplies may be needed to satisfy this require-

ment depending upon the demand in Mine Hill.
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Randolph Township

Randolph is found in the west-central part of Morris County. The 1980

population of Randolph Township was 17828. Growth in 1980s is projected to

total 3523 to 17615 (Table III-l) » This includes 3S23 persons in low and

moderate income housing.

Randolph Township is split between two 208 planning areas. The southern

part is in the (North Branch Sub-Basin) Upper Raritan 208 Planning Area. The

northern part is in the Northeast New Jersey 208 Planning Area. The latter

is in the Rockaway Valley Regional Sewer Authority (RVRSA) 201 Facilities

Planning Area, although in the long-term, a portion may belong in the

Whippany River Basin 201 Facilities Planning Area.

Wastewater Treatment. It is estimated that 65 percent of the township's

sewage will exit to the RVRSA. Additionally, 0.2 MGD goes To the Morris

Butterworth plant. The remainder.of the township uses septic disposal. The

RVRSA plant is rated at 9 MGD. As noted in an earlier discussion, the

expansion to 12 MGD will provide sufficient capacity for the 1990 case 2

sewered population including the low and moderate income population. As

noted elsewhere, some further expansion may be needed during the 1990's

depending on infiltration/inflow, industrial growth, and actual residential

growth (if case 3 prevails).

The Randolph Township sewage, including low and moderate income housing,

is projected to be 0.9 to 1.5 MGD (Table IV-1) . This will be treated at

the RVRSA plant, and at the Morris Butterworth plant (0.2 MGD).

Those new housing developments placed in the southern part of the town-

ship may require package treatment plants because of the spatial distribu-

tion of interceptor sewers. As the streams are for trout maintenance and

trout production, they are classified as category 1 (32), e.g., India Brook.

Consequently, the plants should achieve high levels of removal of BOD and
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appears that the recommendations of the 208 Plans are not being implemented in

Morris County.

Wastewater Treatment Costs

As discussed in Section II, costs for treatment units and sewage conveyance

systems are available in U.S. EPA documents (21,23,25). These costs have all

been updated to the First Quarter 1983 using accepted escalation indices for

small treatment systems and sewerage systems, respectively (22),

Package treatment systems will undoubtedly be required to treat the sewage

produced at a portion of the new housing developments. An attempt has been -

made here to provide an estimate of the costs of such treatment. As the treat-

ment limitations recommended by the 208 Plans are quite strict for Morris

County, it is assumed that an appropriate treatment technology will be provided

by extended aeration activated sludge, nitrification, and effluent filtration.

Capital costs as a function of daily flow (MGD) are developed using the curves

in reference (21). Operating and maintenance costs are estimated using reference

(24). Collection- system costs may be approximated with the tables of reference

(31). Collection system costs were developed assuming that the gross density

is 10 to 15 dwelling units per acre, and using this to roughly layout a sewer-

age system. A typical development was assumed to consist of 100 units.

The~costs were then updated using the appropriate cost index (22). Curves

expressing these costs as dollars per dwelling unit are presented in Figure 1X1-1

and III-2. Figure III-l shows the capital or construction costs. The lower

c.ppt̂  only. The upper two lines include treatment

and collection system construction costs in the range of 10-15 dwelling units/

acre. Figure 111-2 shows annualized costs. The lower line is total annual

operating and maintenance costs. The upper two lines show total annualized

cosrs for 10-15 DU/Ac. These include construction costs for both the treatment
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The procedure described here has used the 208 Plan data for the fraction

of the population sewered in each community. It is assumed that this fraction

will remain constant even though the population projections used here exceed

those used in the 208 Plans. This is done in order to obtain a worst case

estimate of the sewage flow to local treatment facilities. This flow is

then compared to the capacity pf_t.hos.e_tr.eatmen£.,Jacilities.

Considerable planning efforts were undertaken in the 1970's to plan for

wastewater treatment needs on a regional basis. These 208 and 201 plans

provide an extensive list of recommendations for upgrading (improving re-

moval efficiencies) and/or expanding (increasing flow capacity) of existing

treatment units. At this time, the extent to which these recommendations

will be implemented is not clear. Although the changes at the Rock away

Valley Regional Sewer Authority (RVRSA) are underway, implementation of the

other goals is in considerable doubt, and a number of local sewer hook-up

bans are in effect. Therefore, this analysis was conducted by considering

two cases for each township: this is, the 208 plan recommendations either

are or are not implemented.

ItrsTdmer cases, it is appropriate that package sewage treatment plants

be used in conjunction with housing developments. This would be in cases

where sufficient capacity does not exist in the municipal system. Approxima-

tions of capital costs were made in those instances. It was assumed that the

sewage flow rate was 80 gal/cap-day (essentially eliminating commercial flows;

i.e., the assumption is that such plants will treat only residential wastewater

plus some infiltration/inflow); and that, in order to estimate costs on a dwell-

ing unit basis, there are 2.71 residents per dwelling unit. Performance guide-

lines for the package treatment units were selected to be consistent with the

208 plans (16-19). This is a conservative assumption because, in general, it
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extended aeration and extended aeration plus filtration, respectively..

This does not include the costs of a conveyance system which can be

estimated (31) as $405,000 for such a system. This raises the first time

cost to $3100/unit and $3490/unit. As indicated on page 15, these costs

have been developed from U.S. EPA cost curves and updated to First Quarter

1983 dollars.

In summary, package plants grovj <fc a g™«i t a«4*-a-'i i *»iimi •!•«<»-uh-? rh ?

can be cost-effective under certain circumstances and which can achieve

the same levels of treatment f ound. in .1 argg-?.fla1 ̂ »yat-<»ni«( provided,/

that the commitment is made to ensure that they are operated and maintained

properly.
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CONCLUSION

For the foregoing reasons it is respectfully j

requested that this Court deny the application of Plaintiff ;

to impose any conditions on the transfer of this case to the \

Council on Affordable Housing.

EDWARD J. BUZAK, ESQ..
Attorney for Township of
Randolph, Randolph Township
Planning Board, Randolph and
Township Municipal Utilities
Authority

/ • • •

BY.
EdvtarC-J. Bnzak, \Esq.



This Court should recognize that fact and require that the |

person seeking the restraints notify the property owners

prior to this Court making a determination thereon.

Plaintiff's audacity to suggest that the municipality should ;

give notice to these individuals is similarly astounding.

Plaintiff cites no support for his proposal that one seeking

judicial restraints can shift the burden of notice to another

party. The municipality is not seeking the judicial j

restraints, the Plaintiff is and therefore the Plaintiff

should have the obligation to provide notice to those persons

against whom he is truly seeking the restraints.
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the trial court has a very limited scope of jurisdiction: to

impose conditions to preserve scarce resources. To expand

that jurisdiction to a continuing one where an applicant

would have to apply to the Court and/or a special master to

obtain relief from conditions as opposed to the utilization

of the Council on Affordable Housing to make those

determinations is illustrative of the Advocate's dogged

determination to disregard the Supreme Court's dictate in The

Hills case and the mandates of the Fair Housing Act.

In summary, therefore, it is Defendant's position

that Plaintiff's support for his proposition that no notice

be given to property owners directly affected is misplaced.

Plaintiff clearly misunderstands that the direct target of

his requests is not the Planning Board or the Board of

Adjustment, but is the property owner who cannot proceed to

obtain his statutorily granted right of approval, provided

that he has complied with the requirements established by the

Township. To call that party an indirectly affected party is

a neat, but inaccurate, play on words and for this Court to

accept that type of reasoning would be the height of judicial

convolution. Let us all be serious: if the property owner

is not directly affected, who is? The Planning Board? The

Board of Adjustment? The individuals who would otherwise

occupy the units? Let there be no mistake: the most

directly affected person is the property owner and to simply

say that he is "indirectly affected" does not make it so.
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otherwise be constructed. It is conceded that those I

individuals are not entitled to notice. Plaintiff's reliance

upon Robinson v. Cahill, 62 N.J. 473 (1973) is similarly ;

misplaced. There, the indirect parties i.e., the students \

were not given notice, but the directly affected parties

i.e., the school districts, were given prior notice. In this

case, the directly affected parties are the property owners,

not the Planning Board or the Board of Adjustment. The

indirectly affected persons, those who might occupy these

units, are not entitled to notice if we follow the Robinson

theory. Certainly, those persons whose property is affected,

just as the school districts were affected, should receive

proper notice.

Defendant is continually astounded by the

Advocate's failure to acknowledge the existence of the

Council on Affordable Housing. Rather than propose the

utilization of the Council as the entity which might grant

relief from conditions, the Advocate again relies upon the

Court and now a new party, a "special master" citing Mt.

Laurel II for the proposition that special masters should be

freely utilized by the Court. The Public Advocate's view of

the Council on Affordable Housing is distressing. For some

reason, the Advocate would rather set up an additional entity

and have the Court retain jurisdiction in a case in which the

Court was not given continuing jurisdiction. As has been

stated repeatedly in this brief and in these proceedings,
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; a^xuxj axqBuxB^jaosB UB SX aaaq^ 'asBD uBq aawas

, ui *XT*J ^snui ABOXBUB s , jgpx̂ uxBXd 'x^^sn sv 'UBAXB aq

paau aox^ou joxad ^Bq^ uox^xsodojd sxq ?o ^joddns ux
t
j
I aqq. 3:0 s^uauiajxnbaj UBq aaMas aqq. sa^xo



P U B sxBAOJdds ^xnB!9P 3°

aq:* BUXSXBJ 'waqq. 03 p©x^T^u® scl asxMjaq^o pxnow qoxqM

JOJ sxBAoaddB XBUT3 J O AjBUXwxxaJtd 6UX^UB:I6 UIOJJ

BuxuuBXd 9ll^ ̂ usAsad pxnow yoTqM jexxs^ 30 ©doos B 30

Bux^eads 'ppa^sux ^nq uox^eofxclde jexnox^aed v

^noqe fiuxxx1?^ ̂ o u s^^ 3 M aseo ^ue^sux aij^ ux

sxq q-qSnoaq an peq aq pxnow ^x SB ̂ oajxp se sx ^1 fsiauMO

A^aadojd asoq^ ^ S U X B B B UOX^OB ^oaaxpux ue â .nq.xq.suoo ^ou
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affected are those who might be interested in buying or

renting units that would otherwise be constructed if the

approvals were granted. Those persons are not entitled to

notice since they are indirectly affected, but to say that a

property owner who cannot receive final subdivision approval

because his preliminary was approved subsequent to March 22,

1986, is not directly affected by the Advocate's request, is

absurd.

Plaintiff's support for his proposition is

misplaced. Plaintiff observes that where a litigant seeks

the vindication of a public right, third parties who may be

adversely affected by a decision favorable to the

Plaintiff's, need not be joined as parties or given special

prior notice. It is not being argued that every property

owner in Randolph Township who might be affected by the

ultimate outcome of Plaintiff's lawsuit should be joined in

this litigation. What is being contended is that when

Plaintiff attempts to impose interlocutory restraints during

the pendency of the lawsuit, those persons who are directly

affected by such interlocutory restraints should have the

opportunity to be heard prior to the imposition of the same.

Plaintiff continues in his brief to again equate

allegedly analagous situations to the situation at bar. For

example on Page 4, Plaintiff states:

' "Moreover, it is well established as a matter of
state law that in cases involving zoning challenges
and the imposition of limitations upon connections
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POINT VI

NOTICE MUST BE GIVEN TO AFFECTED PROPERTY
OWNERS OF ANY INJUNCTIVE RELIEF. THE
CREATION OF A STREAMLINED PROCEDURE UTILIZING
THE COURT AND A SPECIAL MASTER IS DIRECTLY
CONTRARY TO THE INTENT OF THE SUPREME COURT
IN THE HILLS CASE.

The parties were given to May 23, 1986 to advise
i

the Court of their position relative to the requirement that j

notice be given to affected property owners of the requested

injunctive relief by the Advocate. Defendants herein

responded by letter dated May 21, 1986. As has come to be

the norm, the Advocate has responded by letter dated June 6,

1986, received on June 9, 1986, 17 days later. Defendants

shall respond thereto in this brief.

Plaintiff contends that there is no legal

obligation to provide prior notice to persons who may be

indirectly affected by the restraints imposed by the Court if

this Court follows Plaintiff's requests. Defendants agree

that those persons who might be indirectly affected by such a

decision need not be notified prior to the request. Those

persons, however, who are directly affected must receive

notice. Plaintiff would have us believe that the property

owners whose property cannot be granted a preliminary or

final subdivision approval are indirectly affected by

Plaintiff's requested conditions. Quite the contrary, they

are directly affected. The people who might be indirectly
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and it is anticipated that the growth will continue j
i

irrespective of whether or not there is new gallonage. Does

this support the proposition that sewage is a scarce

resource? '

In conclusion, therefore, it is respectfully

maintained that neither vacant developable land in the growth

area nor sewage capacity is a scarce resource which must be
i

preserved by this Court. It has been demonstrated in the j

affidavits submitted herewith that the Township has three

times the amount of land necessary to satisfy a maximum net

number of units. It has been further demonstrated that

higher density housing can in appropriate cases, be

accommodated with on-site systems, a position which has been

taken by the Advocate throughout this litigation.

Accordingly, it is respectfully urged that this Court deny

the application of the Advocate to impose conditions on the

transfer.
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under Randolph's zoning ordinances. This is a reduction of I

almost one-third from the tenative settlement figure and,

when the appropriate credits are given for the senior citizen

housing of 100 units and the 32 units of family housing, the

maximum net figure to be accommodated under the Township

zoning ordinances is 320 units. On a mandatory set-aside

basis, this would produce 1600 units and the affidavits

demonstrate that the Township has three times the amount of

land necessary to accommodate that development in its 480

acres of vacant developable land in the growth area, assuming

a density of 10 units to the acre. If the maximum net figure

is reduced in any way, the amount of land obviously

proportionately decreases.

Based upon Mr. Humbert's Affidavit, it is clear

that land within the Township of Randolph growth area is not

a scarce resource in the sense that the Supreme Court

intended. As stated by the Supreme Court, a scarce resource

is one which will probably be essential to the satisfaction

of the Mt. Laurel obligation and the use of that resource now

will prevent the construction of low and moderate income

housing. The Supreme Court illustrates their point by

indicating that in some municipalities only one or several

tracts of land are usable for lower income housing and if

they are developed, the municipality will be unable to

satisfy its Mt. Laurel obligation. The Hills Development Co.

v. Township of Bernards, Supra, at 86. Thus, the term
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A summary of the report is set forth on Page 25, a

copy of which is attached hereto, wherein Doctor Keenan

states:

"In summary, package plants provide a small
scale alternative which can be cost-effective under
certain circumstances and which can achieve the
same levels of treatment found in large-scale
systems, provided that the commitment is made to
ensure that they are operated and maintained
properly."

On Page 30, Doctor Keenan states:

"In some cases, it is appropriate that package
sewage treatment plants be used in conjunction with
housing developments. This would be in cases where
sufficient capacity does not exist in the municipal
system."

Again, at Page 31 it is stated:

"Package treatment systems will undoubtedly be
required to treat the sewage produced at a portion
of the new housing developments. An attempt has
been made here to provide an estimate of the costs
of such treatment."

Finally, specifically with respect to Randolph

Township, Doctor Keenan states:

"The Randolph Township sewage, including low
and moderate income housing, is projected to be 0.9
to 1.5 MGD (Table IV-1). This will be treated at
the RVRSA plant, and at the Morris Butterworth
plant (p.2 MGD).

Those new housing developments placed in the
southern part of the township may require package
treatment plants because of the spatial
distribution of interceptor sewers. As the streams
are for trout maintenance and trout production,

/ they are classified as category 1 (32), e.g., India
Brook. Consequently, the plants should achieve
high levels of removal of BOD and suspended solids
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necessary for the construction of the housing. Nothing has
i

been shown by the Advocate to justify that the only way a

municipality can satisfy its obligation is through the

utilization of a public sanitary sewer system in this higher

density development. Accordingly, Plaintiff's application

for conditions on that basis must be rejected.

Finally, and most importantly, the attempt to have

this Court allocate gallonage in a particular manner is a

veiled attempt by the Advocate to appeal Judge Gascoyne's

decision in Department of Health, State of New Jersey, et.

al. v. City of Jersey City, et. al., Docket No. C-3447-67 to

this Court. Randolph Township has obtained its gallonage not

as a result of an administrative order of the RVRSA, but

instead, by order of the Honorable Jacques H. Gascoyne. If

the gallonage for new construction is going to be subject to

conditions, the same type of conditions which were sought

before Judge Gascoyne and rejected, then the Advocate's sole

remedy is to appeal Judge Gascoyne's decision to the

Appellate Division. The Advocate has no right to appeal

Judge Gascoyne's decision to your Honor, the comments of the

Advocate to the contrary notwithstanding. Even if Judge

Gascoyne's supplementation of the record on May 9, 1986 is

read to somehow confer jurisdiction on this Court, it is well

settled that the Court cannot grant unto itself or another

Court subject matter jurisdiction which it does not possess.

-22-



- T Z -

ST aoanosaj aqq. }Bq^ sx a^xsxnbaaaad ua^^TJMun aqt). 'uoxspsp

^jnoD auiaadns aqq. 30 snua^ aqq. japun aoasos aq 03

B JOJ aspjo ui 's^tun A^xsuap aaqBxq aqq. 50

aq:». xoj (l9O3nosaj SOJBOS,, B aqn^xq-suoo saawas

otxqnd ^ e ^ uox^xsod sxy Buxuxc^sns IJ^XM uoxq.oauuoo ux

50 uapjnq sxq TTTJTng o^ paxxej SBVI jjx^uxeid ^e

sx ^x 'BuxoBaaoj aqq. uodn pasBg

>a^onj^suoo SFM A^XXXOBJ anq. 'ssax^U^

;pupii o} aBeuoxT«6 ^uaTOxjjns aA^n ^ O U pxp

asncoaq paxuap .̂ nq A^xxxocg: aqq. JLOJ
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time, the Department shall begin the application process |

without the endorsement. If the affected sewerage authority

or municipality denies the endorsement of a project, it is

required to state all reasons for rejection or disapproval in

a resolution and to provide a copy of that resolution to the

Department, certified to be true. The regulations provide:

"Where the municipality or affected sewerage
authority denies an endorsement or does not issue <
an endorsement, the Department shall review the '<
reasons for denial of the endorsement or any i
comments received concerning the application for
the NJPDES permit. These reasons and comments
shall be considered by the Department in a
tentative determination of whether to issue a draft
permit in accordance with N.J.A.C. 7:14A-7.6"

In addition, the proposed treatment facility must

comply with the requirements of subchapter 12 which set forth

additional requirements for approval of the system by the

NJDEP. N.J.A.C. 7:14A-12.1 et. seq. In reviewing an

application for the construction of such treatment works, the

Department shall issue approval of building, installing or

modifying the treatment works, if and only if certain

conditions are met:

"1. A professional engineer has certfied the
facility in accordance with N.J.A.C. 7:14A-12.12;
and
2. The Department has determined that the

proposed treatment works have the potential for
preventing, abating or controlling water pollution;
and
3. Where applicable, the request for endorsement

of the treatment works has been submitted to the
' affected sewerage authority and municipality in

which the project will be located except as
provided by N.J.A.C. 7:14A-12.9; and

-20



that the necessary approvals from the NJDEP and other

governmental entities having jurisdiction thereover is

secured. N.J.A.C. 7:14A-2.1(f)2 provides that any person

planning to undertake any activity which will result in a

discharge covered by the Chapter shall apply for a New Jersey

Pollution Discharge Elimination System Permit ("NJPDES

Permit") in accordance with N.J.A.C. 7:14A-7.2 at least 180

days prior to constructing the facility. N.J.A.C.

7:14A-2.1(j) provides that certain endorsements must be

requested by the applicant, including a request for an

endorsement by the local municipality and the sewerage

authority affected by the discharge. The Section goes on to

provide:

"Although the applicant must submit a request for
an endorsement to the municipality and affected
sewerage authority, an endorsement is not required
for a Department determination of whether to issue
a draft permit in accordance with N.J.A.C.
7:14A-7.6."

The Section goes on to elaborate upon the details

of the endorsement by a municipality and sewerage authority.

The endorsement is to be done by resolution and inserted on

the CP-1 form.

N.J.A.C. 7:14A-2.1(j)4 sets forth the results of a

lack of endorsement. First, it is explained that if the

municipality or sewerage authority fails to respond to the

application or submit comments within sixty (60) days of the

request for endorsement or within any extended period of

-19-



construction of higher density housing. The reason that

Plaintiff has been unable to submit that data is that it

simply is not so. In fact, as set forth in Point IV of this

brief, Plaintiff's own experts allege that public sanitary

sewers are not a necessity for the construction of Mt. Laurel

housing and Plaintiff has over the years, since the inception

of this litigation, taken the position that the lack of

public sanitary sewers is an insufficient and unacceptable

defense to the inability of the Township to satisfy any

obligation that it might have as there are alternatives

available, including on-site systems.

The Advocate has taken the position that an on-site

septic system cannot be constructed to handle the flow from

high density development. Such a statement is accurate but

unless one reads it carefully, one could gloss over the fact

that the key term in the statement are the words "septic

system". Under N.J.A.C. 7:9-2.9 there is set forth

limitations on the type of systems which would otherwise be

considered septic systems under N.J.A.C. 7:1-2.7. It is

stated in 7:9-2.9 that ". . .when the volume of flow exceeds

8,000 gallons per day. . .3. . ., then a sewerage treatment

plant approved by the Department (NJDEP pursuant to N.J.A.C.

7:14A-19) pursuant to law must be provided." Thus, if the

flow will exceed 8,000 GPD, we are not dealing with a septic

system under the definition, but instead a sewerage treatment

plant. Such treatment plants can be constructed, provided

-18-



December 8, 1983. The affidavit outlines the existence of

the building ban and the expansion of the new treatment

facility. The affidavit concludes with the statement:

"It is expected that the 1986 additional gallonage
will serve only a portion of Randolph's present
need for sewers."

From that affidavit, Plaintiff wants this Court to

conclude that sanitary sewerage is a "scarce resource" and

that it is appropriate to prevent its use for almost any

other purpose. It is urged that this Court reject such a

position based upon that evidence.

Again, in supplement to Plantiff's initial package,

the June 6, 1986 correspondence contained attachments of

submissions made by the Randolph Township Municipal Utilities

Authority ("RTMUA") to the RVRSA outling gallonage needs. A

critical examination of those documents, however, reveal that

of the 325,540 GPD allocated to Randolph from the new

treatment plant for new construction, only 105,660

constitutes units or development which has been approved by

the Planning Board but not yet constructed. The balance is

simply projections of gallonage which included Mt. Laurel

development. Thus, there is in excess of 200,000 gallons

available for new construction which would include Mt. Laurel

development.

More importantly that the numbers, however, is the

fact that Plaintiff has failed to produce any evidence to

show that public sanitary sewers are a necessity for the

-17-
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question on the conditional use as the exclusive mechanism

for the satisfaction of the obligation to the conclusion that

the Township lacks sufficient vacant developable land is

astounding.

Moreover, the 719 figure is a fiction. The Council

on Affordable Housing has indicated that Randolph's fair

share obligation, inclusive of its indigenous need is 452

units. From that, based upon the affidavit of Adrian P.

Humbert attached hereto, the Township will receive a credit

for 100 units of senior citizen housing and 32 units of

family housing, to bring the obligation down to 320 units

which must be satisfied presently. Assuming no further

reductions, and furthermore utilizing a 20% set-aside as the

sole method of satisfying the obligation, 1600 units would

have to be constructed. At a density of 10 units to the

acre, 160 acres would have to be utilized. That figure would

be halved if 50% of the Township's obligation were

transferred under a regional contribution agreement and would

be further reduced if mechanisms other than a 20% set-aside

were utilized. Thus, it is respectfully maintained that

Plaintiff has failed, miserably, in attempting to prove that

land is a scarce resource which must be preserved within

Randolph Township if it is to satisfy its constitutional

obligation.

In supplement to Plaintiff's April 17, 1986 papers,

a brie*1 and additional documentation was submitted by cover
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no showing that the conditions are "appropriate" as such term

is defined by the Supreme Court in The Hills case. For all

of these reasons, it is respectfully maintained that

Plaintiff's application be denied.

-12-



- T T -

uasq SBq ajaqj , * n s a o j n o s a j aojBOS,, sq.sxxa ajaqq. q.Bqq. buxwoqs

AUB uasq ©a©qq. SBq 'jaq.q.Bin q.Bqq. jog ' J O U saoanosa j a o i e o s AUB

uaq.Bdxssxp,, 03. spuaq.ux 30 q.SBd aqq. u t SBq dxqsuMOj, aqq. q.Bqq.

6uTi*oqs ou uaaq scq sasqj , •suoT^xpuoo 30 uoT^xsoduix aq^.

sxq ^aoddns 03 aouapxA© j a j j o j d o^ paxjcg spq

^BVJ^ paux^uTBui Ajx^J^^s^saa ST ^T 'Aapununs u i

•s^xun 091 J O ? suoz o^ aAcq Axuo pxnoM dxqsuMOj,

'aaqumu ^xun jg^ aqq. ^SUXB6B s^xpaao a^Bjpaunux aqq. USAXB

puv 'qdxopucH ux uaddpq o^ sxqq. a^aM * }uauiaa.i6* uoxq.nqxa^uoo

XBUoxfiaa v aapun A^xxedxoxtiniii fiuxAxaoaa B O^ (%OS O } dn)

uoxq.B6xxqo ssaoxa aqq. aajsu^a^. A^xx^dxoxunui aqt̂ . ^eqq. a jxnbea
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be imposed. Plaintiff believes that if the conditions are

not "appropriate" as above defined, the remedy of the Court

is to deny the transfer and therefore that if the transfer is

not denied/ then conditions must be "appropriate". Such

logic is elusive and inaccurate. The Supreme Court clearly

envisions situations where cases would be transferred and

scarce resources shown but yet conditions not imposed because

the same would not be "appropriate". Although Plaintiff

does not want to concede that point, the fact remains that

the Supreme Court has so stated.

The Supreme Court recognized that the Council and

thus the trial courts in these limited circumstances could

well decline to impose conditions even though the existence

of scarce resources was manifested. The Supreme Court

envisioned that the Council and therefore this Court might

not have the power to impose such a condition on the applying

municipality or that.to impose the same might be

impractical. There is no alternative to the imposition of

conditions. Plaintiff would have us believe that if

conditions could not be imposed, then the matter would be

transferred. A fair reading of The Hills case simply does

not support that view.

In determining whether a condition should be

imposed, the Supreme Court stated that a variety of factors

would have to be considered, including the likelihood that

the municipality would actively try to preserve or dissipate

-10-



upon transfer, to impose those same conditions
designed to conserve scarce resources that the
Council might have imposed were it fully in
operation." Slip op. at 87 (Emphasis added).

Accordingly, the Court's power is coincidental with

the power granted to the Council and in order to ascertain

the same, we must look at the scope of conditions which could

be imposed by the Council upon the "applying municipality".

Those conditions must first be "appropriate". The term j
f

"appropriate" was defined by the Supreme Court at Slip op. 87-

88:
"'Appropriate' refers not simply to the
desirability of preserving a particular resource,
but to the practicality of doing so, the power to
do so, the cost of doing so, and the ability to
enforce the condition."

Plaintiff misunderstands the Supreme Court's edict*

Plaintiff opines:

"If the Court determines that it is 'necessary or
desirable* to preserve 'scarce resources' but yet
concludes that it is not practical to do so, then .
the Court is constitutionally obliged to deny
transfer of the case to the Council on Affordable
Housing. . . .This broad power necessarily
includes the power to grant both relief against the
municipality and against third parties."
Plaintiff's brief April 17, 1986 at 8.

In the case at bar, the Supreme Court has already

transferred this case and therefore the Court does not have

the option of whether to deny the transfer. Yet, it is

maintained, this Court does not necessarily have to impose

conditions, for if it finds that the conditions are not

"appropriate", as defined above, then conditions should not

— Q —



POINT II

BASED UPON THE EVIDENCE PROFERRED BY PLAINTIFF,
REASONABLE CONDITIONS AS ENDORSED BY THE SUPREME
COURT IN THE HILLS CASE SHOULD NOT BE IMPOSED.

At the outset, it is worthwhile to review the

section of The Hills case dealing with the imposition of

conditions. The subject matter is contained at Pages 86

through 89 of the slip opinion and the Court begins its

discussions with the statement:

"We have concluded that the Council has the power
to require, as a condition of its exercise of
jurisdiction on an application for substantive
certification, that the applying municipality take
appropriate measures to preserve 'scarce
resources', namely, those resources that will
probably be essential to the satisfaction of its
Mt. Laurel obligation."

First, it is important to note that the conditions

are to be imposed against " . . . the applying municipality

. . . ." and not on other entities in the municipal system.

A municipal utilities authority is not a political

subdivision of the municipality but instead one of the

State. A board of adjustment and planning board are

statutory boards whose powers are derived from the enabling

legislation. This Court has no power beyond that which the

Council would otherwise have. As succinctly stated by the

Supreme Court:

"Since the Council will not be able to exercise its
discretion unless it has done the various things
contemplated in the Act, for which a period of
seven months has been allowed, we believe the Act
fairly implies that the judiciary has the power,

-8-



made by the Plaintiff and, will convince this Court that '

conditions as sought by Plaintiff should not be imposed.

In summary, therefore, it is urged that this Court

dismiss Plaintiff's application for the imposition of '

conditions, for to consider it will make all of us party to a

sham transaction. The Plaintiff, in his own brief admits

that he does not believe there are scarce resources in the

Township which should be preserved and yet makes and pursues

this application. Either Plaintiff believes there are scarce

resources, or he does not. To argue on the one hand that

there are scarce resources and yet to limit that position by

stating that Plaintiff really does not believe there are

scarce resources, makes a mockery of the adversarial system

as we know it and this Court should simply not permit the

same to happen.

Defendants will now proceed to respond to

Plaintiff's sham contentions on the basis that Plaintiff

actually believes them, for to do otherwise makes the task

impossible.
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Defendant municipalities then had until June 11, 1986 to

respond thereto with replies due on June 18, 1986.

The Advocate did not submit his supplementary

material until June 9, 1986, 17 days beyond the deadline.

Defendant requested a similar 17 day extension of the June

11, 1986 date but was granted instead an extension to June

20, 1986.

It must also be noted that the Advocate's sole

support for his request for conditions comes from expert

reports and data submitted by Randolph Township and is not

based upon any independent allegations drawn on Plaintiff's

own research or examination and analysis.

On June 11, 1986 the undersigned moved before the

Appellate Division for leave to appeal this Court's joinder

of the MUA-, Planning Board and Board of Adjustment.

Simultaneously therewith, on that same date, a motion for a

stay of further proceedings pending the disposition of

Defendants' motion before the Appellate Division was made.

At the date of dictating this brief, no response has been

received, from the Appellate Division. The lower court

denied the stayon June 17, 1986 and Defendant is in the

process of requesting a similar stay from the Appellate

Division. This brief is being prepared in accordance with

the instructions of the Court to have the same submitted by

June 20, 1986.
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writing set forth the scope of the conditions requested and

the basis therefor. At that time, the Advocate essentially

sought two conditions:

1. An injunction against the Planning Board
and Board of Adjustment that no preliminary or
final approval be given to any site plan or
subdivisions for the development of vacant land for
any purpose.

2. No additional connections be permitted
into the public sanitary sewerage system nor any
increased usage be permitted by any existing user
unless the same was necessary to meet a compelling
health or safety need and the residences were
constructed and occupied as of the March 21, 1986
date of the application.

The Advocate also provided that exceptions may be

granted from these conditions only for Mt. Laurel type

developments with a 20% set-aside.

The Court bifurcated the motion and on May 14, 1986

heard oral argument on the issue of joinder of the Randolph

Planning Board, Board of Adjustment, Municipal Utilities

Authority and the RVRSA. The Advocate withdrew his request

to join the RVRSA but pursued his request against the other

entities. Over the objections of Randolph, the Court ordered

the joinder of the Planning Board, Board of Adjustment and

Municipal Utilities Authority in the case, with such formal

order being entered on May 29, 1986.

At the same May 14, 1986 hearing, the Court gave

the Advocate until May 23, 1986 to file any supplementary

material which the Advocate had indicated was prepared. The

— 2 —
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STATEMENT OF FACTS !

For the purposes of this brief, the material facts

in this case are as follows. Upon the invitation of the

Supreme Court as set forth in The Hills case, The Hills

Development Company v. Township of Bernards, (A-122-85)

N.J. 1986, the Public Advocate filed a motion to join

additional parties to the litigation and to impose conditions

upon the transfer on or about March 21, 1986. Plaintiff, at

the time, submitted nothing in support of his request, but

requested that in addition to joining the Randolph Township

Planning Board, Board of Adjustment, Municipal Utilities

Authority and the Rockaway Valley Regional Sewerage Authority

("RVRSA"), that the Court place conditions upon the transfer

of this litigation and impose such further interlocutory

restraints against the parties pending the final disposition

of this matter by the Council on Affordable Housing

("Council") as may be necessary or desirable and appropriate

to preserve the ability of Randolph Township to meet its

constitutional obligation to provide sufficient realistic

housing opportunities for safe, decent housing affordable to

lower income households for its own indigenous need and that

of the region. Without any supporting documentation, it was

impossible to respond.

By letter brief, dated April 17, 1986 and received

on April 21, 1986, nearly one month to the day after the

filing of the motion, the Advocate, for the first time in
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