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INTRODUCTION 

 At the invitation of the Court, Amicus Curiae, the 

Department of the Public Advocate, respectfully submits this 

brief in support of Defendant-Petitioner Janis Campagna.   

This matter involves an issue of first impression in New 

Jersey:  whether a third party can be held personally liable for 

the debts incurred by a resident of a nursing home, where the 

third party signed an admission agreement purportedly 

guaranteeing the debt.  For the reasons discussed below, the 

Llanfair House Private Admission Agreement (―Admission 

Agreement‖) executed by Janice Campagna as the ―resident‘s 

representative‖ for her mother, Ethel Litchult, is an unlawful 

guarantee of payment under the Federal Nursing Home Reform Act 

and the New Jersey Nursing Home Responsibilities and Rights of 

Residents Act.  This Court should therefore find that the 

guarantor provisions of the Admission Agreement at issue are 

void as a matter of law and public policy.  And because judicial 

enforcement of such provisions would be inimical to the public 

interest, the Court should vacate the default judgment entered 

in this case and dismiss the complaint against Janice Campagna. 

 

INTEREST OF AMICUS CURIAE 

The Legislature reconstituted the Department of the Public 

Advocate in recognition that ―[t]here is a great need for 
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consumer protection and advocacy on behalf of the indigent, the 

elderly, children, and other persons unable to protect 

themselves as individuals or a class.‖  N.J. Stat. Ann. § 

52:27EE-2(a).  In accordance with the Legislature‘s finding that 

―[t]he elderly represent an ever-increasing portion of the 

population that requires special attention,‖ a new Division of 

Elder Advocacy was created within the Department, and the Office 

of the Ombudsman for the Institutionalized Elderly, a 

preexisting office, was placed within the Division.  N.J. Stat. 

Ann. §§ 52:27EE-2(h), 52:27EE-61 to -65.  The Public Advocate is 

authorized by statute to ―represent the public interest in such 

administrative and court proceedings . . . as the Public 

Advocate deems shall best serve the public interest‖ in general, 

and ―the interests of elderly adults‖ in particular.  N.J. Stat. 

Ann. §§ 52:27EE-57, 52:27EE-62.   

Through the Division of Elder Advocacy, the Public Advocate 

has developed special expertise in the needs and interests of 

elderly residents of long-term care facilities and their 

families.  On April 16, 2009, the Department released a report 

chronicling its investigation into how certain assisted living 

facilities in New Jersey respond when residents spend down their 

private resources and need to convert to Medicaid coverage.  See 

N.J. Dep‘t Pub. Advocate, Aging in Place – Promises to Keep:  An 

Investigation into Assisted Living Concepts, Inc. and Lessons 
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for Protecting Seniors in Assisted Living Facilities (2009), 

available at http://www.state.nj.us/publicadvocate/seniors 

/pdf/alc_report.pdf.  While the legal and regulatory contexts 

are different for nursing homes and assisted living facilities, 

this investigation involved in-depth study into the complexities 

and difficulties that older people and their families face at 

the pivotal moment when private resources run out and the 

resident requires public assistance to stay in the facility that 

has become her home.  This is the same circumstance that gave 

rise to this case.   

 

BACKGROUND 

The questions presented in this case are increasingly 

relevant as New Jersey’s population continues to age.  

Currently, 1,150,941 of our 8,682,661 residents are over the age 

of sixty-five, and 175,310 are over the age of eighty-five.  

Population Division, U.S. Census Bureau, Estimates of the 

Resident Population by Selected Age Groups for the United 

States, States, and Puerto Rico (2008), http://www.census.gov/ 

popest/states/asrh/tables/SC-EST2008-02-34.csv.  Seniors rely 

heavily on long-term care, with 44,459 older New Jerseyans 

currently residing in nursing homes.  Kaiser Found., Total 

Number of Residents in Certified Nursing Facilities (2007), 

http://www.statehealthfacts.org/comparemaptable.jsp?cat= 
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8&ind=408.  The private cost of nursing home care averages 

$87,384 per year.  Dep’t Human Servs., Medicaid Communication 

(Jan. 12, 2009), http://www.state.nj.us/humanservices/dmahs/ 

Medcomms/09_01_Increase_in_the_Penalty_Divisor_Effective_ 

November_1_2008.pdf.  As the average senior household net worth 

is less than $330,000, many will run out of money if they remain 

in a nursing home for more than a few years.  Patrick Purcell, 

Cong. Research Serv., Retirement Savings and Household Wealth in 

2007 (Apr. 8, 2009), available at http://assets.opencrs.com/ 

rpts/RL30922_20090408.pdf.  As a result, 63% of New Jersey’s 

nursing home residents currently rely on Medicaid.  Kaiser 

Found., Distribution of Certified Nursing Facility Residents by 

Primary Payer Source (2007), available at http://www.statehealth 

facts.org/comparebar.jsp?ind=410&cat=8. 

 

Nursing Home Admission Contracts Commonly Purport To Impose 

Liability on Third Parties. 

 

Congress enacted the Nursing Home Reform Act in 1987 to 

address serious and widespread problems in the nursing home 

industry.  Katherine C. Pearson, The Responsible Thing To Do 

About ―Responsible Party‖ Provisions in Nursing Home Agreements: 

A Proposal for Change on Three Fronts, 37 U. Mich. J.L. Reform 

757, 760 (2004).  Of particular concern to Congress was a 

problem identified by the Institute of Medicine in a 1986 study 

of the industry: the nursing home industry consisted of two 
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tiers, ―‗a preferential one for those who can pay their way and 

a second, more restricted one, for those whose stays are paid by 

Medicaid.‘‖  Id. at 760-761, 779 (quoting Comm. on Nursing Home 

Regulation, Inst. of Med., Improving the Quality of Care in 

Nursing Homes (1986)).  Not only did this disparate treatment 

raise questions about differences in quality of care, but it 

also raised questions about possibly unfair admission practices 

with regard to potential Medicaid residents.  Id. at 761, 761 

n.22.   

Advocates for residents noted common nursing home practices 

such as asking residents or their families to ―promise‖ private 

payment for a period of time before making application for 

Medicaid or to ―waive‖ the resident‘s rights to apply for 

Medicaid at all.  Id. at 780, 780 n.139 (citing Thomas D. 

Begley, Jr. & Jo-Anne Herina Jeffreys, Representing the Elderly 

Client: Law and Practice 4.04 (1999)).  Nursing facilities also 

regularly refused ―to admit a resident unless another person 

(usually a child of the incoming resident) would agree to be 

jointly and severally liable for any and all nursing facility 

charges.‖  Eric Carlson, Long-Term Care Advocacy 3.06, n.7 

(2008).  This potential liability threatened to discourage 

family members from rendering often indispensible assistance to 

their older relatives in interacting with a nursing facility.  

Pearson, supra, 37 U. Mich. J.L. Reform at 759-60. 
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The Nursing Home Reform Act sought to provide protection 

against these kinds of anti-consumer practices, which are most 

burdensome to low-income nursing home residents and applicants.  

The prohibition against third-party guarantees of payment as a 

condition of admission or continued residence, coupled with a  

bar on personal financial liability for legal representatives 

who contract to use the resident‘s funds to pay for care, are 

central to the Nursing Home Reform Act‘s protective mission.  42 

U.S.C. §§ 1395i-3(c)(5)(A)(ii)(regarding residents‘ rights under 

Medicare), 1396r(c)(5)(A)(ii)(regarding residents‘ rights under 

Medicaid); 42 C.F.R. § 483.12(d)(2).  These provisions, among 

others,
1
 are meant in part to level the field, so that applicants 

who lack significant family resources have the same access to 

nursing home care as those with greater resources.  See Pearson, 

supra, 37 U. Mich. J.L. Reform at 779-80. 

                     
1
 The federal law also prohibits facilities from requiring 

applicants or residents to waive their right to Medicare or 

Medicaid benefits; requiring oral or written promises that the 

resident or applicant is not or will not be eligible for 

Medicare or Medicaid in the future; or soliciting any money, 

gift or other contribution as a condition of admission or 

continued residency where the applicant or resident has been 

deemed eligible for Medicaid.  42 C.F.R. § 483.12(d).  In 

addition, the federal law requires nursing homes to display and 

provide information to an applicant or resident about how to 

apply for benefits under Medicare and Medicaid. 42 U.S.C. §§ 

1395i-3(c)(5)(A)(i)(III), 1396r(c)(5)(A)(i)(III). 
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In addition, it appears that Congress intended to prevent a 

system that asked families – often those still raising children 

while also assisting aging parents – to deplete their resources 

to support older relatives in nursing care.  As the federal 

Department of Health and Human Services noted in promulgating 

final rules for long-term care facilities participating in 

Medicare and Medicaid: 

The legislative history reveals that Congress was 

concerned with prohibiting [skilled nursing 

facilities] and [nursing facilities] from requiring a 

person, such as a relative, to accept responsibility 

for the charges incurred by a resident, unless that 

person is authorized by law to disburse the income or 

assets of the resident. In such allowable cases, the 

person providing the guarantee assumes no personal 

liability.  He or she only promises to make payment 

out of the resident‘s financial holdings.  

 

56 Fed. Reg. 48,826 (Sept. 26, 1991); see also Eric Carlson, 

Illegal Guarantees in Nursing Homes: A Nursing Facility Cannot 

Force a Resident‘s Family Members and Friends to Become 

Financially Responsible for Nursing Facility Expenses, 30 

Clearinghouse Rev. 33, 44 (1996) (―Due to the enormous expense 

of nursing facility care, Congress decided that only the 

resident should bear financial responsibility.‖).   

In the years after the enactment of the Nursing Home Reform 

Act in 1987, many states around the country adopted analogs to 



 8 

the federal law.
2
  Some closely paralleled the brief federal law 

while other states enacted more comprehensive schemes governing 

nursing home admission agreements.   

Despite the law prohibiting nursing homes from requiring 

third-party guarantees of payment as a condition of admission or 

continued stay, commentators and elder advocates have noted that 

admission agreements nonetheless commonly purport to create 

third-party liability for a resident‘s nonpayment.  Pearson, 

supra, 37 U. Mich. J.L. Reform at 762-64; see also Prospect Park 

Nursing Home v. Goutier, No. 103442/04, 2006 N.Y. Misc. LEXIS 

2130, at *2 (N.Y. Civ. Ct. Aug. 7, 2006) (―In 2001 and 2003, the 

New York State Attorney General‘s Office took action against a 

total of 15 nursing homes that required third-party guarantees 

as a condition of admission in violation of state and federal 

law.‖).
3
 

                     
2
 ―[T]he federal statutes at issue do not include a preemption 

clause and do not appear to occupy the field of nursing home 

regulations.‖  Podolsky v. First Healthcare Corp., 58 Cal. Rptr. 

2d 89, 97 n.8 (Cal. Ct. App. 1996).  States may apply stricter 

admission standards under state or local laws than are specified 

in federal law to prohibit discrimination against individuals 

entitled to Medicaid.  42 U.S.C. §§ 1395i-3(c)(5)(B)(i), 

1396r(c)(5)(B)(i); Pearson, supra, 37 U. Mich. J.L. Reform at 

761 n.21.   

3
 Cf. Thomas D. Begley, Jr. & Jo-Anne Herina Jeffreys, 

Representing the Elderly Client § 3.08 (1999)(finding that even 

after the passage of the Nursing Home Reform Act ―[m]any nursing 

homes certified for Medicaid insist that the resident pay on a 

 

(footnote continued . . . ) 
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Sometimes, these third parties are legal agents, authorized 

to act on behalf of the resident through a power of attorney, 

guardianship order, or other formal mechanism.  Often, however, 

they are family members without formal legal authority, seeking 

to facilitate admission by assisting an often overwhelmed 

resident with extensive paperwork.  Pearson, supra, 37 U. Mich. 

J.L. Reform at 763.  Denominating these helpers as ―responsible 

parties,‖ the agreements create ―financial traps for people who 

believe they are acting merely as facilitators in the admission 

process.‖  Id. at 759.  

The Department of the Public Advocate recently collected 

and reviewed an admittedly small and nonrandom sample of six 

contracts that reveal the ongoing use of problematic contract 

terms in New Jersey.  Amicus identified at least three 

interrelated mechanisms that purport to impose personal 

liability on third parties.  Despite the statutory prohibitions 

on guarantor agreements in this context, two of the contracts 

include express guarantor language, requiring third parties to 

accept personal liability for the nursing home resident‘s bill.  

(Oceana Agreement (Aa91-92); Wedgewood Agreement (Aa101).)  One 

contract states, ―the resident or responsible party will remain 

                                                                  

private-pay basis for a period of time before becoming eligible 

for Medicaid.‖). 
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financially responsible for all costs and bills incurred [by the 

resident].‖  (Wedgewood Agreement (Aa101).)  Another contract 

requires the responsible party to ―agree to pay for such charges 

upon presentation of a bill with a statement to the effect that 

Medicare, Medicaid, or the third party payor has refused to pay 

for services rendered.‖  (Oceana Agreement (Aa91-92).) 

Other contracts employ more subtle mechanisms to impose 

personal liability on third parties either instead of or in 

conjunction with express guarantor language.  Four of the six 

contracts purport to impose a duty on responsible parties – 

whether legal agents or not – to participate in, cooperate in, 

initiate, or even successfully complete a Medicaid application.  

(HCR Manor Agreement (Aa41); Lutheran Agreement (Aa71, Aa75); 

Oceana Agreement (Aa91); Wedgewood Agreement (Aa101).)  In 

addition, two contracts impose a duty on the ―responsible party‖ 

to use his or her authority as a legal agent to ensure that the 

nursing home‘s bill is paid.  (HCR Manor (Aa41), Lutheran 

Agreement (Aa70).)  In both of these scenarios, the contracts 

provide that the remedy for a breach is for the third party to 

pay the resident‘s bill.  (HCR Manor Agreement (Aa41); Lutheran 

Agreement (Aa70); Oceana Agreement (Aa90); Wedgewood Agreement 

(Aa101, Aa105).)  Thus, even aside from express guarantor 

clauses, these contracts impose personal liability on third 



 11 

parties in the event that the nursing home does not receive 

payment from the resident or from Medicaid.  

 

The Medicaid Application Process Is Rife with Pitfalls. 

 

In New Jersey, the Medicaid application process generally 

starts with the submission of an application to the County Board 

of Social Services in the county where the resident resides or 

is institutionalized.  N.J. Admin. Code § 10:71-2.5(a).  If a 

resident cannot complete the application for him- or herself, 

the regulations allow both formal legal agents and certain 

―agent[s] for the purpose of initiating an application‖ to file 

for him or her.  N.J. Admin. Code § 10:71-2.5(c).  These 

individuals include (1) a relative by blood or marriage, (2) a 

staff member of a public or private welfare agency of which the 

person is a client, (3) a physician or attorney, or (4) a staff 

member of an institution or facility in which the person is 

receiving care.  N.J. Admin. Code § 10:71-2.5(c).  Applicants 

must show that the resident meets medical or clinical 

eligibility, e.g., N.J. Admin. Code § 10:71-3.12 (definitions of 

eligible disabilities); N.J. Admin. Code § 10:71-3.9 

(eligibility based on age), and that he or she satisfies certain 

financial criteria, N.J. Admin. Code §§ 10:71-4.1 to -5.9.  

While nursing homes often facilitate the clinical 

eligibility part of the determination, residents are generally 
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left to handle the financial aspects of eligibility on their 

own.  Residents must show that they have resources worth less 

than $2,000 and a monthly income below an annually adjusted 

amount — for 2009, less than $2,022.  42 U.S.C. § 1382a, N.J. 

Admin. Code § 10:71-5.1.  Providing the County Board of Social 

Services with enough information to make these determinations 

under the Medicaid rules can be trying.  ―As many have 

described, the regulatory framework and paperwork associated 

with application for Medicaid assistance with long-term care is 

often burdensome, chaotic and difficult.‖  Pearson, supra, 37 

Mich. J.L. Reform at 781.  What appears to be a relatively 

simple calculation is complicated by numerous rules concerning 

what counts as income and what counts as resources under the 

Medicaid regulations.  N.J. Admin. Code §§ 10:71-4.1 to 4.11 

(resources), 10:71-5.1 to -5.9 (income). 

Ultimately, applications are routinely denied ―for highly 

technical reasons, such as failure to ‗verify‘ resources, even 

if the possibility of certain resources would have no effect on 

eligibility.‖  Pearson, supra, 37 U. Mich. J.L. Reform at 781.   

While potentially burdensome to all applicants, this 

―verification‖ process can be especially difficult when the 

person making the application is not the resident or a formally 

authorized agent, but simply a family member or other person 

acting as an ―agent for the purpose of initiating an 
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application‖ under N.J. Admin. Code § 10:71-2.5(c).  When such a 

requestor lacks formal legal authority, banks and other 

institutions are hesitant to turn over documents critical to 

proving resource qualification, and the current law assists only 

formal agents in obtaining such documentation.  See, e.g., N.J. 

Stat. Ann. § 46:2B-13 (requiring that banks turn over documents 

where a valid power of attorney exists).  

In addition to being burdensome, the process can also take 

a long time to complete.  Under federal regulation, applications 

must be acted upon within forty-five days of submission when the 

basis for eligibility is age, and within ninety days when the 

basis for eligibility is disability.  42 C.F.R. § 435.911.  Yet 

significantly longer delays are often reported.  Sunrise 

Healthcare Corp. v. Azarigian, 821 A.2d 835, 837 (Conn. App. Ct. 

2003)(24-month delay); see N.J. Dep‘t Pub. Advocate, Aging in 

Place at 22-24 (chronicling mistakes made by county board of 

social services that led to a five-month delay).   

These delays, when combined with the system‘s tendency 

toward denial, can yield long periods when no one is paying the 

facility.  Under New Jersey regulations, Medicaid will pay 

retroactively for nursing home service for only up to three 

months before the date an application is filed.  N.J. Admin. 

Code § 10:71-2.16.  When an application is officially denied as 

deficient – as Mrs. Litchult‘s appears to have been, see infra 
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Statement of Facts - the applicant must submit a new application 

with a new three-month retroactive payment window.  N.J. Admin. 

Code § 10:71-2.16.  For those applicants who experience 

significant delays on their first application, the new three-

month retroactive window may not cover all of the time spent 

unsuccessfully pursuing the first application.  Thus, applicants 

may end up with bills that Medicaid will not pay, regardless of 

whether they were in fact eligible during the entire process.   

These complexities and challenges in the Medicaid 

application process make third-party financial liability for 

nursing home care especially troubling.  Families will often 

find themselves in the position of Ms. Campagna in this case – 

threatened in the end with significant personal liability after 

assisting aging relatives to find appropriate care and trying in 

good faith, but not always successfully, to obtain the necessary 

coverage when the resident‘s resources run out. 

 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Facts 

On June 16, 2003, Ethel and Theodore Litchult entered 

Llanfair House Nursing Home as residents.  (Campagna Certif. ¶ 3 
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(Da5).
4
)  In connection with their admission, Mr. and Mrs.  

Litchult entered into an Admission Agreement with Llanfair 

House, and their daughter, Janis Campagna, signed the Agreement 

as the ―Resident‘s Representative.‖  (Id.; Admission Agreement 

(Pa13).)  Despite having developed Alzheimer‘s disease, Mr. 

Litchult handled the couple‘s finances until he died on April 

10, 2004.  (Campagna Certif. ¶¶ 8, 9 (Da6).)  Within a year of 

Mr. Litchult‘s death, Ms. Campagna informed Llanfair House that 

her mother, Mrs. Litchult, had exhausted her resources.  

(Campagna Certif. ¶ 11 (Da6-7).)  The Litchults paid Llanfair 

House more than $225,000 before they ran out of money.  (Id. ¶ 

14 (Da7).) 

In mid-2005, Ms. Campagna and her attorney assisted Mrs. 

Litchult in applying for Medicaid through the Passaic County 

Board of Social Services.  (Campagna Certif. ¶¶ 11, 13 (Da6-7); 

Corres. between Joseph Hallock, Esq., and Passaic County Bd. 

Soc. Servs. (May-Oct. 2005) (Da27, Da29-34).)  Because Mr. 

Litchult had kept disorganized financial records during his 

lifetime, however, Ms. Campagna was unable to find some of the 

documents requested by the County Board.  (Campagna Certif. ¶ 9 

                     
4
 Citations to the appendix of the Defendants-Appellants are 

Da__, to the appendix of Plaintiff-Respondent are Pa__, to the 

reply appendix of Defendants-Appellants are Dra__, and to the 

appendix of Amicus Public Advocate are Aa__.  
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(Da6).)  The County Board reported to her attorney in October 

2005 that it had denied Mrs. Litchult‘s Medicaid application on 

August 1 for failing to include all requested documents.  

(Memorandum from Passaic County Bd. Soc. Servs. to Joseph 

Hallock, Esq. (Oct. 7, 2005) (Da27).
5
)  This memorandum recites 

that, although Ms. Campagna had provided some of the requested 

documentation to the County Board in the interim, Mrs. 

Litchult‘s Medicaid application remained deficient and could no 

longer be reactivated.  (Id.)  On October 24, 2005, Ethel 

Litchult died.  (Campagna Certif. ¶ 12 (Da7).)  The $48,882.77 

bill for nursing home care rendered to her between April and 

October 2005 remains unpaid.  (Kowalchuk Aff. ¶ 4 (Pa17); 

Llanfair House Billing Statement (Pa18).)  

Procedural History 

On May 22, 2006, Plaintiff Llanfair House filed an action 

in the Law Division against Defendants Estate of Ethel Litchult 

by its executrix, Janis Campagna, and Janis Campagna 

individually, to recover the unpaid cost of Mrs. Litchult‘s 

nursing home care.  (Compl. (Pa22-27).)  Llanfair House claimed 

breach of obligations in a private Admission Agreement and of 

                     
5
 The record does not contain a copy of a denial notice dated 

August 1, 2005.  
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alleged verbal representations by Ms. Campagna, on unspecified 

dates, that she would help her mother apply for Medicaid.  (Id.) 

The Summons and Complaint were served on Defendants on June 

12, 2006.  (Sheriff‘s Return of Process (Pa7).)  On July 10, 

2006, Defendants‘ attorney requested and was granted a thirty-

day extension of time to file an answer.  (Pl.‘s Ltr. Br. (Aug. 

29, 2007) at 2 (Da53).)  Defendants‘ attorney did not file an 

answer within that time but, on August 17, 2006, requested and 

was granted another thirty-day extension.  (Id.)  Again, 

Defendants‘ attorney did not file an answer within thirty days.  

(Id.)  On September 15, Defendants‘ attorney requested and was 

granted a third extension of time, to file an answer by October 

2, 2006.  (Id.)  Defendants‘ attorney did not file an answer 

within that time.  (Id.) 

On October 23, 2006, Llanfair House requested the entry of 

a default and final judgment by default against Defendants.  

(Pl.‘s Ltr. to Clerk (Dra1-3).)  The Clerk received that request 

on October 26, 2006, and entered it on the docket the same day.  

(Id.)  

On October 31, 2006, Defendants‘ attorney requested another 

extension of time to file an answer, said that he would submit a 

copy of Mrs. Litchult‘s Medicaid application documentation to 

Plaintiff for its review, and requested that during its review 

Plaintiff take no further action in the litigation.  (Pl.‘s Ltr. 
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Br. (Aug. 29, 2007) at 2 (Da53).)  During that call, Plaintiff 

informed Defendants‘ attorney that it had filed a request to 

enter a default and final default judgment.  (Id.; see Db7; 

Pl.‘s Ltr. Br. (Sept. 4, 2007) (Da63-64).)   

On November 6, 2006, Defendants‘ attorney submitted a copy 

of Mrs. Litchult‘s Medicaid application documentation to 

Plaintiff.  (Letter from Kenneth Rosellini, Esq., to Madelyn 

Iulo, Esq. (Nov. 6, 2006) (Da20-22); Rosellini Certif. ¶ 12 

(Da17); Corres. between Joseph Hallock, Esq. and Passaic County 

Bd. Soc. Servs. (May-Oct. 2005) (Da27-37).)  The record does not 

indicate any affirmative action by Plaintiff to withdraw its 

request for entry of default and final default judgment.  The 

clerk entered the final judgment by default against Defendants 

on November 13, 2006.  (Final J. by Default (Da57).)   

On December 15, 2006, Defendants‘ attorney forwarded a 

consent order to Plaintiff to vacate the default and default 

judgment and to allow Defendants to file an answer within 

fourteen days.  (Letter from Kenneth Rosellini, Esq., to Madelyn 

Iulo, Esq. (Dec. 15, 2006) (Da24-25).)  Although the Appellate 

Division found that ―Plaintiff returned the executed consent 

order to defendants‘ attorney on December 21,‖ Llanfair House 

Nursing Home v. Estate of Litchult, No. A-932-07T1, slip op. at 

4 (Dec. 22, 2008), the parties dispute whether Plaintiff in fact 

returned the consent order.  In July 2007, Defendants‘ attorney 
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requested that Plaintiff provide an executed copy of the consent 

order.  (Rosellini Certif. ¶ 19 (Da17-18).)  Plaintiff at this 

point refused its consent to vacate the default judgment.  (Id.; 

Pl.‘s Ltr. Br. (Aug. 29, 2007) at 2 (Da53).)  

In August 2007, Defendants‘ attorney moved to vacate the 

default judgment (Defs.‘ Notice Mot. To Vacate Default J. (Da2-

4)), seeking relief under Rules 4:43-3 and 4:50-1 (Rosellini 

Certif. ¶ 20 (Da18).)  On September 7, 2007, the trial court 

entered an order denying Defendants‘ motion, holding that 

Defendants had not demonstrated that their neglect in failing to 

answer the Complaint was excusable.  (Order (Da70-71).)  

On October 22, 2007, Defendants filed a notice of appeal 

and challenged the trial court order as inconsistent with Rule 

4:50-1(a), (c), and (f).  (See Letter from Kenneth Rosellini, 

Esq., to Super. Ct. App. Div. (Oct. 22, 2007) (Da72); Db16-32).)   

In a per curiam opinion on December 22, 2008, the Appellate 

Division affirmed.  Llanfair House, No. A-932-07T1.  Appellant 

moved for reconsideration on January 2, 2009, and the Appellate 

Division denied that motion on January 16, 2009.  Defendants 

filed a petition for certification on February 9, 2009, which 

this Court granted on March 20, 2009.  
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ARGUMENT 

I. THE TRIAL COURT ABUSED ITS DISCRETION IN DECLINING TO 

VACATE THE DEFAULT JUDGMENT UNDER RULE 4:50-1(f) TO AVOID 

THE MANIFEST INJUSTICE THAT WOULD RESULT FROM ITS 

ENFORCEMENT. 

 

In challenging the default judgment entered against her, 

Ms. Campagna faces a lower hurdle than if she were contesting a 

final judgment on the merits.  ―A court should view ‗the opening 

of default judgments . . . with great liberality,‘ and should 

tolerate ‗every reasonable ground for indulgence . . . to the 

end that a just result is reached.‘ . . . All doubts . . . 

should be resolved in favor of the parties seeking relief.‖  

Mancini v. EDS ex rel. N.J. Auto. Full Ins. Underwriting Ass‘n, 

132 N.J. 330, 334 (1993) (quoting Marder v. Realty Constr. Co., 

84 N.J. Super. 313, 319 (App. Div.), aff‘d, 43 N.J. 508 (1964)).  

Default judgments are especially vulnerable because they are 

―based on only one side‘s presentation of the evidence without 

due consideration to any countervailing evidence or point of 

view, and, thus, may not be a fair resolution of the dispute.‖  

Nowosleska v. Steele, 400 N.J. Super. 297, 303 (App. Div. 2008); 

see also F.B. v. A.L.G., 176 N.J. 201, 209-10 (2003) 

(distinguishing default judgment, which deprives a defendant of 

―his opportunity to be heard,‖ from more robust judgment based 

on the defendant‘s affirmative admission of paternity). 
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Ms. Campagna asks the Court to vacate the default judgment 

on three grounds:  excusable neglect under Rule 4:50-1(a), 

misrepresentation under Rule 4:50-1(c), and exceptional 

circumstances under Rule 4:50-1(f).  Amicus leaves to the 

parties the arguments based on excusable neglect and 

misrepresentation, but notes that indulgence is called for under 

these, as under all subsections of Rule 4:50-1, when a party 

challenges a default judgment.   

Guided by this rule of lenity, the trial court exercises 

discretion concerning whether to reopen a default judgment, and 

a reviewing court will disturb its decision only for abuse of 

discretion.  F.B., 176 N.J. at 207; Court Inv. Co. v. Perillo, 

48 N.J. 334, 341 (1966).  The trial court abused its discretion 

in this case by denying Ms. Campagna‘s motion to vacate the 

judgment, and the Appellate Division erred in affirming that 

decision. 

Basing its decision primarily on the ―excusable neglect‖ 

prong of Rule 4:50-1(a), and finding none, the Appellate 

Division gave short shrift to Ms. Campagna‘s alternative 

argument that extraordinary circumstances warrant the reopening 

and ultimate reversal of the default judgment in the interests 

of justice.  Finding neither ―exceptional circumstances‖ nor 

―overarching equities‖ under subsection (f), Llanfair House, No. 

A-932-07T1, slip op. at 9, the Appellate Division characterized 



 22 

the dispute as ―simply a case where, for reasons not fully 

explained, an answer was not filed when plaintiff‘s counsel 

willingly indulged opportunities to respond,‖ id.  The Appellate 

Division thus reduced its inquiry into ―exceptional 

circumstances‖ to a brief reference back to its earlier 

rejection of any grounds for excusable neglect.
6
   

This was an error of law.  The two relevant subsections of 

Rule 4:50-1, (a) and (f), are distinct and independent.  The 

Appellate Division‘s conclusion that there was no excusable 

neglect under subsection (a) cannot dispose of Ms. Campagna‘s 

challenge to the default judgment as fundamentally inequitable 

under subsection (f).  See Mancini, 132 N.J. at 335-38 (finding 

no excusable neglect under subsection (a) but nevertheless 

vacating judgment under subsection (f)); Siwiec v. Fin. Res., 

Inc., 375 N.J. Super. 212, 218-19 (App. Div. 2005) (same).  In 

conflating subsections (a) and (f), the Appellate Division 

misapplied the law, and its ―interpretation of the law . . . 

                     
6
 Insofar as the handwritten notes on the trial court‘s order of 

September 7, 2007, reveal, that court did not even consider 

whether to vacate the judgment under Rule 4:50-1(f) but relied 

solely on a finding of lack of excusable neglect under 

subsection (a).  (Order (Da70-71).)  
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[is] not entitled to any special deference.‖  Manalapan Realty 

v. Manalapan Twp. Comm., 140 N.J. 366, 378 (1995).
7
  

The independent analysis called for under Rule 4:50-1(f), 

but missing in the trial court and Appellate Division decisions, 

leads to the conclusion that the default judgment should be 

vacated, because its execution would result in the kind of 

injustice that subsection (f) is meant to avoid.   

We have repeatedly noted the broad parameters of a 

court‘s discretion under subsection (f), and that a 

court should have authority under it to reopen a 

judgment where such relief is necessary to achieve a 

fair and just result. . . .  ―[T]he very essence of 

(f) is its capacity for relief in exceptional 

situations.  And in such exceptional cases its 

boundaries are as expansive as the need to achieve 

equity and justice.‖   

 

Manning Eng‘g, Inc. v. Hudson County Park Comm‘n, 74 N.J. 113, 

122 (1977) (quoting Court Inv. Co., 48 N.J. at 341).   

In the interest of reaching ―a fair and just result,‖ id., 

this Court has repeatedly relied on subsection (f) to avoid the 

enforcement of judgments that would contravene the law or 

undermine the public policy of the State.  In Manning 

Engineering, 74 N.J. 113, for example, the Court vacated a final 

judgment on the merits – which enjoys a stronger presumption of 

                     
7
 See also State v. Drury, 190 N.J. 197, 209 (2007) (―[The matter 

before the Court] is a question of law.  We therefore owe no 

deference to the interpretation of the trial court or the 

appellate panel and apply instead a de novo standard of 

review.‖) (citation omitted).  
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finality than a default judgment – based on evidence that the 

plaintiff engineering firm had obtained a public contract in 

part by serving as a conduit for kickbacks to corrupt local 

officials.  The Court reopened the judgment under subsection (f) 

―because of the public policy to prevent recovery of damages for 

breach of an illegal public contract executed by plaintiff as 

part of a fraudulent scheme.‖  Id. at 125.
8
  Even in the absence 

of so extreme a ground as the prevention of public fraud, this 

Court has vacated a judgment based on an otherwise inexcusable 

default because the injured plaintiff in an automobile accident 

case had failed to follow the legally required arbitration 

procedures, resulting in a potentially excessive award against 

an insurer funded in part by the public.  Mancini, 132 N.J. at 

336-38.
9
   

                     
8
 See also Good Luck Nursing Home, Inc. v. Harris, 636 F.2d 572 

(D.C. Cir. 1980) (affirming vacatur of judgment under Fed. R. 

Civ. P. 60(b)(6) based on evidence that nursing home that had 

earlier won claim for Medicare reimbursement was in fact 

defrauding the government to recover litigation costs incurred 

in unsuccessfully defending against fraud charges arising out of 

its participation in the program); Hous. Auth. v. Little, 135 

N.J. 274, 285 (1994) (noting that federal cases can provide 

guidance for interpretation of Rule 4:50-1, which is modeled on 

Fed. R. Civ. P. 60(b)).  

9
 See also Cho Hung Bank v. Kim, 361 N.J. Super. 331 (App. Div. 

2003) (vacating default judgment of foreclosure because of 

conflict with bankruptcy stay and Fair Foreclosure Act, among 

other reasons). 
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In this case, too, enforcement of the judgment would 

conflict with the law.  As explained in Part II.A. infra, the 

Federal Nursing Home Reform Act and its state analog forbid 

guarantor agreements through which third parties assume personal 

liability for the debts of residents as a condition of their 

admission to or continued stay in the facility.  42 U.S.C. §§ 

1395i-3(c)(5)(A)(ii), 1396r(c)(5)(A)(ii); 42 C.F.R. 

483.12(d)(2); N.J. Stat. Ann. § 30:13-3.1(a).  These laws 

preclude the enforcement of a money judgment against Ms. 

Campagna individually for her mother‘s debts to Llanfair House 

under the Admission Agreement.  Likewise, these laws prevent the 

nursing home from seeking to recover from Ms. Campagna 

personally for her alleged failure to complete her mother‘s 

Medicaid application.  Infra Point II.B. 

Moreover, the Admission Agreement itself contains clauses 

shielding Ms. Campagna from personal financial liability, and 

these clauses should be construed strictly against Llanfair 

House as the author of the contract.  Infra Point II.C.  No less 

than the enforcement of the contract obtained by fraud in 

Manning or the judgment based on an unlawful arbitration process 

in Mancini, the enforcement of the money judgment against Ms. 

Campagna as an individual would subvert the overriding goal of 

resolving this dispute in a manner that comports with the law.  

See, e.g., Goldfarb v. Roeger, 54 N.J. Super. 85, 92 (App. Div. 
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1959) (reversing trial court and reopening default judgment 

under subsection (f) on the ground that the defendant‘s 

―asserted defense to the effect that he as a mere employee was 

not liable for the firm‘s debts is not technical or frivolous‖). 

A default judgment of doubtful legality is subject to 

reopening under Rule 4:50-1(f) on that ground alone, but it is 

all the more vulnerable when it threatens significant hardship 

to the defendant.  In Housing Authority v. Little, 135 N.J. 274 

(1994), this Court set aside a default judgment of possession to 

allow a low-income tenant and her five minor children to remain 

in their home.  Observing that alternative ―suitable housing was 

not readily available at the same monthly rental‖ and that the 

public housing project where the family lived was ―subject to 

public-policy responsibilities not generally imposed on private 

landlords,‖ id. at 291, the Court concluded that ―the State‘s 

homelessness-prevention policies would be disserved by the 

eviction of a tenant in public housing who had demonstrated 

satisfactorily her ability to fulfill her rental obligations,‖ 

id. at 293.
10
   

                     
10
 See also Nowosleska, 400 N.J. Super. 297 (App. Div. 2008) 

(reversing trial court‘s refusal to set aside default judgment 

of possession under subsection (f) and remanding for trial on 

question whether defendant could be ejected from her home 

because of her defaults on a series of loans subject to 

challenge as fraudulent, unconscionable, and barred by federal 

 

(footnote continued . . . ) 
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In a similar vein, the Appellate Division has acted to 

protect a family from a potentially ruinous default judgment for 

a medical bill they did not properly owe.  The judgment was 

entered against a mother who failed to answer a hospital‘s suit 

to collect a bill for emergency heart surgery performed on her 

Medicaid-eligible newborn son.  New York Hosp. v. Robinson, No. 

A-5219-97T3, 1999 WL 34876247 (N.J. App. Div. May 28, 1999).  

Medicaid had refused coverage because of a technical error.  Ms. 

Robinson moved to vacate the default judgment, and the trial 

court denied her motion.  The Appellate Division reversed, 

noting that ―the trial court did not take into account the 

prevailing equities, i.e., that defendant presented a 

meritorious defense to plaintiff‘s claim.‖  Id. at *9.  The 

basis of that defense was a provision in the Medicaid 

regulations forbidding providers who participate in the program 

from billing eligible patients directly for services.  Id. at *5 

(citing 42 C.F.R. § 447.15).  The Appellate Division emphasized 

that, under this regulation, the hospital ―was legally barred 

from ever having brought suit against defendant,‖ id., and 

                                                                  

and state statutes); City of East Orange v. Kynor, 383 N.J. 

Super. 639 (App. Div. 2006) (reversing trial court‘s refusal to 

vacate judgment of foreclosure because of potential due process 

violation in denying defendant‘s right of redemption based on a 

possibly misleading complaint and public notice about the amount 

necessary to redeem her house). 
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allowing the judgment to stand would ―circumvent the purpose 

behind the [Medicaid] program,‖ id. at *6.   

Likewise here, Ms. Campagna faces potentially overwhelming 

personal liability of more than $48,000 for nursing home care 

for her mother which Medicaid has declined to cover.  Yet the 

applicable law shields Ms. Campagna from such liability.  The 

purpose of that law is to ensure that families can assist their 

aging relatives in finding appropriate care without the risk of 

being saddled with bills they cannot afford.  Enforcement of the 

default judgment against Ms. Campagna would undermine this 

public purpose just as surely as the improper eviction of Ms. 

Little would have frustrated the goal of homelessness-prevention 

and the collection of the hospital bill from Ms. Robinson would 

have thwarted the intent of the Medicaid program.  

Amicus respectfully asks the Court to set aside the default 

judgment in this case because its enforcement would violate the 

law and undermine the important public policy of protecting 

third parties from individual liability for the costs of nursing 

home care for their aging relatives.  
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II. THE LLANFAIR HOUSE PRIVATE ADMISSION AGREEMENT CANNOT BE 

READ TO IMPOSE PERSONAL LIABILITY ON MS. CAMPAGNA FOR HER 

MOTHER’S DEBTS TO THE NURSING FACILITY. 

  

A. The Admission Agreement and Its Enforcement by Llanfair 

House Against Janice Campagna Individually Create a 

Third-Party Guarantee of Payment That Is Void as a Matter 

of Federal and State Law. 

 

Amicus Public Advocate bases its argument regarding the 

validity of the Llanfair House Private Admission Agreement on 

four premises:   

(1) a contract term that violates legislatively 

established public policy is void and unenforceable;  

(2) federal and state statutes establish a public 

policy that forbids a third-party guarantee of payment 

as a condition of admission or continued residency;  

(3) Plaintiff asserts and is attempting to 

enforce the Admission Agreement as a third-party 

guarantee of payment; and  

(4) the third-party guarantee of payment by Ms. 

Campagna was a condition of admission and continued 

residency of her mother, Ethel Litchult.  

The syllogisms formed by these premises lead to the conclusion 

that any judgment of personal liability upon Janice Campagna is 

void as a matter of law and must be struck down.   
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First, basic principles of contract law forbid the 

enforcement of provisions that violate law or public policy.  

See Vasquez v. Glassboro Serv. Ass‘n, 83 N.J. 86, 98-99 (1980) 

(―[C]ourts in New Jersey have refused to enforce contracts that 

violate the public policy of the State.  No contract can be 

sustained if it is inconsistent with the public interest or 

detrimental to the common good.  Contracts have been declared 

invalid because they violate statutes . . . .‖) (citations 

omitted).  Thus, ―no court, be it equity or law, will enforce or 

entertain construction of a contract in a manner incompatible 

with the laws or public policies of the state.‖  Sheridan v. 

Sheridan, 247 N.J. Super. 552, 559 (Ch. Div. 1990) (citing In re 

Baby M., 109 N.J. 396, 434-41 (1988); Sewerage Auth. v. Util. 

Auth., 117 N.J. 239, 246 (1989)).   

Here, the relevant public policy is derived directly from 

federal and state statutes.
11
  The Federal Nursing Home Reform 

Act provides, in pertinent part: 

                     
11
 See Restatement (Second) of Contracts § 178(1) (1981) (―A 

promise or other term of an agreement is unenforceable on 

grounds of public policy if legislation provides that it is 

unenforceable or the interest in its enforcement is clearly 

outweighed in the circumstances by a public policy against the 

enforcement of such terms‖); id. § 179(a) (―A public policy 

against the enforcement of promises or other terms may be 

derived by the court from (a) legislation relevant to such a 

policy‖). 
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(A) Admissions.  With respect to admissions 

practices, a nursing facility must— 

. . . 

(ii) not require a third party guarantee of payment 

to the facility as a condition of admission (or 

expedited admission) to, or continued stay in, the 

facility 

. . . 

(B) Construction.  

(i) Contracts with legal representatives.   

Subparagraph (A)(ii) shall not be construed as 

preventing a facility from requiring an individual, 

who has legal access to a resident‘s income or 

resources available to pay for care in the facility, 

to sign a contract (without incurring personal 

financial liability) to provide payment from the 

resident‘s income or resources for such care.
12
  

 

42 U.S.C. §§ 1396r(c)(5)(A)(ii), (B)(ii)(Medicaid); 42 U.S.C. §§ 

1395i-3(c)(5)(A)(ii), (B)(ii)(Medicare).   

Moreover, in 1997, New Jersey amended the Nursing Home 

Responsibilities and Rights of Residents Act (―Nursing Home Bill 

of Rights‖) in light of the federal law.
 
  N.J. Stat. Ann. §§ 

30:13-1 to -17.  With respect to third-party guarantees of 

payment, the New Jersey law provides: 

                     
12
 The federal law applies to all nursing facilities that 

participate in Medicare or Medicaid, 42 C.F.R. § 483.5 (―For 

Medicare and Medicaid purposes . . . the ‗facility‘ is always 

the entity that participates in the program . . . .‖), as well 

as all applicants and residents of these nursing facilities 

regardless of payment source, 56 Fed. Reg. 48,826 (Sept. 26, 

1991) (―[T]he prohibition against third party guarantees applies 

to all residents and prospective residents regardless of the 

payment source . . . .‖).  It is undisputed that Llanfair House 

is a certified Medicaid provider. 
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A nursing home shall not, with respect to an 

application for admission or resident of the facility 

. . . (2) require a third party guarantee of payment 

to the facility as a condition of admission or 

expedited admission to, or continued residence in, 

that facility; except that when an individual has 

legal access to a resident‘s income or resources 

available to pay for facility care pursuant to a 

durable power of attorney, order of guardianship or 

other valid document, the facility may require the 

individual to sign a contract to provide payment to 

the facility from the resident‘s income or resources 

without incurring personal financial liability.   

 

N.J. Stat. Ann. § 30:13-3.1(a)(2).  While this provision 

prohibiting third-party guarantees of payment mirrors federal 

law, New Jersey has gone further under other provisions of the 

Nursing Home Bill of Rights to provide additional protections 

for residents and their families from unfair admissions 

practices.
13
 

Next, Llanfair alleges and seeks to enforce a personal 

obligation against Ms. Campagna as a third-party guarantor of 

her mother‘s debts.  Ms. Campagna signed the Llanfair House 

                     
13
 For example, residents and alleged third-party guarantors of 

payment who prevail against nursing facilities to enforce the 

provisions of N.J. Stat. Ann. § 30:13-3.1 may be awarded treble 

damages, attorney‘s fees and costs pursuant to N.J. Stat. Ann. § 

30:13-8(b).  In addition, nursing homes must disclose to 

prospective residents and their families the protections 

contained in N.J. Stat. Ann. § 30:13-3.1, including the 

prohibition against third-party guarantees of payment.  N.J. 

Stat. Ann. § 30:13-10.1.   
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Admission Agreement as the ―Resident‘s Representative.‖
14
  

(Admission Agreement (Pa13); Campagna Certif. ¶ 3 (Da5).)  The 

Admission Agreement states that the ―Resident‘s Representative‖ 

signs agreeing ―to be jointly and severally responsible for the 

charges due the Home.‖ (Admission Agreement (Pa14).)  This 

status makes Ms. Campagna the functional equivalent of a third-

party guarantor.  See Podolsky v. First Healthcare Corp., 58 

Cal. Rptr. 2d 89, 97 (Ct. App. 1996) (―[W]e hold that a 

‗responsible party‘ under California law is no different than a 

third party guarantor under federal Medicare and 

Medicaid law.‖).   

Other provisions throughout the Admission Agreement (albeit 

contradicted by other provisions in the Agreement, see infra 

Point II.C.) also purport to hold the resident‘s representative 

personally liable for the cost of the resident‘s nursing 

facility care:  the ―resident and resident‘s representative 

agree jointly and severally . . . [to] [p]ay timely all charges 

of the Home as set forth herein‖ (Admission Agreement (Pa10)); 

―[R]esident‘s representative and resident agree to pay all 

charges incurred at the time of discharge as well as any other 

                     
14
 The Complaint does not allege, nor is there anything else in 

the record to suggest, that Ms. Campagna was her mother‘s legal 

agent pursuant to an instrument such as a durable power of 

attorney. 
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charges due that are not available at the time of discharge‖ 

(Admission Agreement (Pa11)); and the ―[r]esident and/or 

resident‘s representative accept full financial responsibility 

for and agree to pay the full amount claimed by the Home in the 

event that any third party payor shall deny coverage of or 

responsibility for resident‘s claim, or any part thereof‖ 

(Admission Agreement (Pa12)). 

Moreover, the first count of the Complaint makes clear that 

Llanfair House is seeking to enforce a breach of contract claim 

against Ms. Campagna, personally, based on these provisions.  

(Compl. ¶¶ 1-13 (Pa22-24).)  The remedy Llanfair House seeks for 

the alleged breach is the full measure of unpaid charges, 

$48,882.77, which the facility claims is due for the care it 

provided to Mrs. Litchult up to the point she died.  (Id.)  The 

Complaint alleges that Llanfair House ―relied on the Admission 

Agreement entered into by the Defendants and the rights and 

responsibilities thereunder in rendering the aforementioned 

goods and services.‖  (Compl. ¶ 11 (Pa24).)   

Regardless of the precise terminology used, Congress‘s 

intent was to prevent a nursing facility ―from requiring a 

person, such as a relative, to accept responsibility for the 

charges incurred by a resident, unless that person is authorized 

by law to disburse the income or assets of the resident.‖  56 

Fed. Reg. 48,826 (Sept. 26, 1991).  This prohibited result is 
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what has occurred here.  Thus, the provisions of the Admission 

Agreement that purport to hold Ms. Campagna personally liable 

for the nursing home debt of her mother constitute a ―third 

party guarantee of payment‖ under federal and state law.  See 42 

U.S.C. § 1396r(c)(5)(A)(ii); 42 U.S.C. § 1395i-3(c)(5)(A)(ii); 

N.J. Stat. Ann. § 30:13-3.1(a)(2).   

The next premise to be proved is that Ms. Campagna signed 

the Agreement, including the third-party guarantor provisions, 

as a condition of her mother‘s admission to, and continued stay 

at, Llanfair House.  This principle is established by the common 

definition of the word ―condition‖ and by basic principles of 

contract law.   

A ―condition,‖ generally understood, is ―a premise on which 

the fulfillment of an agreement depends.‖  Merriam-Webster‘s 

Collegiate Dictionary 259 (11
th
 ed. 2005).  Here, Llanfair House 

made an ―agreement‖ to ―fulfill[]‖ its obligation to care for 

Mrs. Litchult that ―depend[ed]‖ on Ms. Campagna‘s guarantee.  

Because of this inter-dependence, Ms. Campagna‘s guarantee was a 

―condition‖ of her mother‘s admission.  Such a guarantor 

agreement flatly contradicts both the federal and state statutes 

forbidding a nursing home from requiring a resident‘s family 

member to execute a guarantee ―as a condition of‖ the resident‘s 
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admission to or continued stay in a facility.  It is therefore 

unenforceable against Ms. Campagna.
15
 

The conclusion that the parties intended mutuality of 

obligation is reinforced by the black-letter law that a promise 

of performance by one party is a condition of performance by the 

other.  See Restatement (Second) of Contracts § 232 (1981) 

(―Where the consideration given by each party to a contract 

consists in whole or in part of promises, all the performances 

to be rendered by each party taken collectively are treated as 

performances to be exchanged‖); Id. § 237 (―[I]t is a condition 

of each party‘s remaining duties to render performances to be 

exchanged under an exchange of promises that there be no uncured 

material failure by the other party to render any such 

performance due at an earlier time.‖).
16
   

                     
15
 See Carroll v. Butterfield Health Care, Inc., No. 02-C-4903, 

2003 U.S. Dist. LEXIS 19287 (N.D. Ill. Oct. 28, 2003)(holding 

that federal law prohibits a nursing facility from requiring a 

personal guarantee of payment by a third party as a condition of 

admission); Amsterdam Nursing Home Corp. v. Lang, No. 601821-05, 

2007 N.Y. Misc. LEXIS 6255 (N.Y. Sup. Ct. Sept. 13, 2007) 

(denying nursing facility‘s motion for entry of default 

judgment, finding that grandson had not signed third-party 

guarantee requiring him to be personally liable for 

grandmother‘s unpaid nursing facility bill, and stating that 

facility could not legally require such a guarantee as condition 

of grandmother‘s admission). 

16
 For New Jersey cases applying this doctrine, see Nolan v. Lee 

Ho, 120 N.J. 465, 472 (1990)(―When there is a breach of a 

material term of an agreement, the non-breaching party is 

relieved of its obligations under the agreement.‖); Magnet Res., 

 

(footnote continued . . . ) 
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Indeed, as most first year law students are taught, the 

ancient and arcane proposition
17
 that promises exchanged in the 

context of a bargain are merely independent covenants, and not  

mutual conditions of each other, was decisively rejected more 

than 250 years ago by Lord Mansfield in Kingston v. Preston, 2 

Doug. 689, 99 Eng. Rep. 437 (K.B. 1773).  The ensuing doctrine 

of ―constructive conditions of exchange,‖ in which (absent 

unequivocal contrary evidence) the promises exchanged by 

contracting parties are presumed to be mutual conditions of each 

other, has been hornbook law ever since.  See E. Allan 

Farnsworth, Contracts 539 (4
th
 ed. 2004) (―[O]nly by the clearest 

language can the parties make a promise to which the concept of 

constructive conditions does not apply.‖).  Thus, ―the judicial 

preference for constructive conditions of exchange . . . is 

overwhelming.‖  Id. (emphasis added).
18
 

                                                                  

Inc. v. Summit MRI, Inc., 318 N.J. Super. 275, 285 (App. Div. 

1998) (―It is black letter contract law that material breach by 

either party to a bilateral contract excuses the other party 

from rendering any further contractual performance.‖).   

17
 For a well known example of this now obsolete doctrine, see 

Nichols v. Raynbred, 80 Eng. Rep. 238 (K.B. 1615) (in bilateral 

contract for sale of cow, plaintiff seller need not plead 

delivery of cow to sue buyer for purchase price, since promises 

were independent of each other). 

18
 It is of no moment that the Admission Agreement does not 

expressly use the word ―condition.‖  ―The law has outgrown its 

primitive stage of formalism when the precise word was the 

sovereign talisman, and every slip was fatal.‖  Palisades 

 

(footnote continued . . . ) 
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The principle that contractual promises are mutually 

dependent conditions is so entrenched that courts reviewing 

nursing home contracts that purport to include ―voluntary‖ 

third-party guarantees demand extensive indicia that such 

guarantees are not made in exchange for the facility‘s admission 

or continued care of the resident.  In Podolsky, 58 Cal. Rptr. 

2d 89, for example, the California Court of Appeals concluded 

that the ―execution of the guarantee [was] not required‖ in the 

admission agreement under review.  Id. at 97.  In reaching this 

conclusion, the court relied on conspicuous language in the 

agreement – twice and in capital letters – disclosing the 

federal and state prohibitions against third-party guarantees as 

a condition of admission or continued residence, and giving the 

guarantor a right to terminate the agreement unilaterally at any 

time.  Id. at 94-95.
19
  The contract also purported to provide 

                                                                  

Props., Inc. v. Brunetti, 44 N.J. 117, 130 (1965).  In place of 

this formalism, courts instead can infer such terms as the 

―parties must have intended‖ or that are required in light of 

―fairness and justice.‖  Id.  Indeed, even in an earlier time 

when formalism held sway, New Jersey courts observed, ―According 

to the settled rules for the construction of covenants, their 

nature and precedency depend on the meaning and intention of the 

parties, rather than upon particular phrases or forms of words.‖  

Ackley v. Richman, 10 N.J.L. 304, 307-308 (Sup. Ct. 1829) 

(citation omitted) (finding that ―[t]he dependence or 

independence of covenants was to be collected from the evident 

sense of meaning of the parties.‖). 

19
 Compare Extendicare Health Servs. v. Henderson, No. A06-734, 

2007 Minn. App. Unpub. LEXIS 285 at *12 (Minn. Ct. App. Apr. 3, 

 

(footnote continued . . . ) 
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alternative consideration for the guarantee, independent of the 

nursing home‘s promise to admit and care for the resident.  

Podolsky, 58 Cal. Rptr. 2d at 94-95.  During the pendency of the 

action, the nursing facility even removed the third-party 

guarantee agreement from the admission contract and placed it in 

a separate document.  Id. at 94.  The court found these many 

steps sufficient to negate the otherwise obvious assumption that 

the nursing home had extracted the guarantee as a condition of 

its services in violation of federal and state law. Id. at 97.
20
 

 The Llanfair House Admission Agreement contains no such 

indications that the guarantee has been severed from the nursing 

home‘s promise to offer and provide care.  The Agreement does 

not disclose the federal and state prohibition against third-

party guarantees of payment as conditions of admission or 

                                                                  

2007) (holding that, where nursing home contract fails to 

disclose that ―it could not require [her son] to assume any 

financial responsibility for his mother‘s care,‖ it may 

―violat[e] the [Minnesota] statute governing nursing-home 

contracts‖). 

20
 Nevertheless, the court declined to enforce the third-party 

guarantee.  Reviewing the rushed and emotional nature of the 

nursing home admission process, the court remanded for 

consideration of whether the guarantee was procured in violation 

of state law banning deceptive business practices.  Id. at 101-

104.  Indeed, the court went so far as to suggest that coercive 

admissions procedures (as distinct from the language of the 

contract itself) could ―in effect require the signature of a 

third party guarantor as a condition of admission,‖ potentially 

reviving the claim under ―the federal Reform Act.‖  Id. at 102. 
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continued stay.  Nor does it even pretend to offer consideration 

beyond the mutual promises exchanged:  Llanfair‘s promise to 

admit and continue to care for Mrs. Litchult, and Ms. Campagna‘s 

purported promise to pay for that care.  Any suggestion that the 

admission and continued residence of her mother was not part of 

the ―bargained for consideration‖ for Ms. Campagna‘s guarantee 

of payment flies in the face of common sense.  It implies that a 

resident‘s representative is motivated by feelings of altruism 

toward the nursing facility in making such a promise and wishes 

to make the facility a gift, rather than being prompted by the 

normal motivations of quid pro quo that animate arm‘s length 

contract transactions.  This Court should reject such a counter-

intuitive interpretation of the parties‘ intent. 

Indeed, Llanfair House apparently knows that this is an 

unlawful third-party guarantor agreement.  In its Appellate 

Division brief, it states that it is not attempting to hold Ms. 

Campagna liable as a guarantor, but rather pursuant to her 

alleged promise to ―access her mother‘s resources to pay her 

bills.‖  (Pb17).      

This argument is not persuasive. Llanfair House does not 

allege in its complaint that Ms. Campagna signed a contract 

agreeing to provide payment to the facility from her mother‘s 

funds.  (See Compl. (Pa22-27).)  Nothing in the record indicates 

that Ms. Campagna had legal access to her mother‘s income and 
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resources to pay Llanfair House pursuant to a durable power of 

attorney, order of guardianship, or other valid instrument.  

Absent such legal authority, Ms. Campagna cannot enter into a 

contract with Llanfair House to pay for care from her mother‘s 

funds, nor could Ms. Campagna be held personally liable for 

breach of such a promise even assuming she had made one.  N.J. 

Stat. Ann. § 30:13-3.1(a)(2); see also 42 U.S.C. §§ 

1396r(c)(5)(B)(ii), 1395i-3(c)(5)(B)(ii).  And nothing in the 

Complaint alleges that Ms. Campagna ever misapplied her mother‘s 

funds.  (See Compl. (Pa22-27).) 

B. Public Policy Prevents Llanfair House from Enforcing 

the Admission Agreement by Holding Ms. Campagna 

Personally Liable for any Alleged Failure To Complete 

Her Mother’s Medicaid Application. 

 

The Court should also reject the argument that Ms. 

Campagna, even if not personally liable under the guarantor 

provisions discussed above, may be held liable under the 

alternative theory that she breached her promise to apply for 

Medicaid on her mother‘s behalf.  This argument conflicts with 

persuasive precedents in other states, constitutes an 

impermissible end-run around the prohibition on guarantor 

agreements, and would violate public policy by discouraging 

family members from assisting their aging relatives in the 

daunting process of applying for Medicaid. 
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The Admission Agreement imposes on Ms. Campagna some 

obligation to apply for Medicaid on behalf of her mother.  

(Admission Agreement (Pa9).)  In its complaint, Llanfair House 

relies on these provisions to support both its contractual and 

equitable causes of action, and seeks damages equal to the full 

measure of private-pay liability. (Compl. ¶¶ 7-11 (Pa24).)   

As an initial matter, the record in this case suggests that 

Ms. Campagna complied with the Medicaid provisions in the 

Agreement by filing a Medicaid application on her mother‘s 

behalf in May 2005 and following up during subsequent months in 

an effort to complete the application.  (Campagna Certif. ¶¶ 12, 

13 (Da7); Rosellini Certif. ¶ 5 & Ex. C (Da16, Da27-Da37).)  The 

Agreement requires her to ―make timely application‖ and to 

cooperate with Llanfair House ―to start the . . . application 

process‖ (Admission Agreement (Pa9)); it does not require her to 

complete the application successfully.   

Even if Ms. Campagna had breached these promises, however, 

the remedy could not be personal financial liability.  Other 

state cases addressing third parties‘ alleged failures to apply 

for Medicaid conclude, for a variety of reasons, that they are 

not personally liable for any balance allegedly due to a nursing 

home as a result.  In Walton v. Mariner Health of Maryland, 894 

A.2d 584, 586-87 (Md. 2006), for example, Maryland‘s high court 

held that a daughter who signed an admission agreement as her 
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mother‘s agent was not ―personally liable for the outstanding 

nursing home bill even though the agent failed to seek Medicare 

or Medical Assistance for the resident.‖  The court relied in 

part on basic principles of agency law:  ―As an agent, [the 

daughter] entered into the contract only for the benefit of [her 

mother] and is personally insulated from liability by virtue of 

her station as an agent.‖  Id. at 591.  A Minnesota appellate 

court reasoned instead that the nursing home had failed to show 

that a son, who had signed his mother‘s admission agreement as a 

―responsible party,‖ actually had access to his mother‘s income 

and assets, although such access was a component of the 

definition of ―responsible party‖ under Minnesota law.  

Extendicare Health Servs. v. Henderson, No. A06-734, 2007 Minn. 

App. Unpub. LEXIS 285, at *5-*6, *10 (Minn. Ct. App. Apr. 3, 

2007).
21
   

Similar arguments counsel against personal liability in 

this case.  Llanfair House has made no allegation that Ms. 

Campagna is her mother‘s formal agent.  Yet New Jersey law 

permits a person ―to sign a contract to provide payment to the 

                     
21
 See also Alzheimer‘s Res. Ctr. of Conn. v. Carlstrom, No. CV 

44002045S, 2005 Conn. Super. LEXIS 2752 (Conn. Super. Ct. Sept. 

30, 2005) (relying on technical discrepancy between language in 

complaint and in admission agreement to absolve son of personal 

liability for failure to file a proper Medicaid application as 

―responsible party‖ for his mother). 
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facility from the resident‘s income or resources‖ only if that 

person ―has legal access to a resident‘s income or resources‖ 

through ―a durable power of attorney, order of guardianship or 

other valid document.‖  N.J. Stat. Ann. § 30:13-3.1(a)(2).  

Having failed even to allege such a formal agency relationship 

between mother and daughter, Llanfair House cannot hold Ms. 

Campagna responsible for accessing her mother‘s funds to pay the 

bills.  See Extendicare, 2007 Minn. App. Unpub. LEXIS 285, at 

*10.   

Even if Ms. Campagna were her mother‘s formal agent, 

however, both the New Jersey statute and general principles of 

agency law would forbid Llanfair House to resort to the 

alternative of collecting from her personally.  N.J. Stat. Ann. 

§ 30:13-3.1(a)(2) (a person who is otherwise qualified to agree 

to pay nursing home costs out of a resident‘s income or assets 

does so ―without incurring personal financial liability‖); see 

also Walton, 894 A.2d at 586-87.   

The courts‘ reluctance to assign personal liability for a 

family member‘s failure to pursue Medicaid coverage reflects an 

underlying tension with the governing law:  such liability would 

defeat the federal and state prohibitions on third-party 

guarantor agreements.  It is the purpose of those prohibitions 

to protect a family member from ―accept[ing] responsibility for 

the charges incurred by a resident, unless that person is 
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authorized by law to disburse the income or assets of the 

resident.‖  56 Fed. Reg. 48,826 (Sept. 26, 1991).  Whether the 

resident‘s debts to the nursing home result from lapses in a 

private-pay arrangement or a denial of Medicaid coverage, the 

result is the same – a  family member cannot be held personally 

liable to pay those debts as a condition of the home‘s 

acceptance of or continuing care for the resident.  See supra 

Point II.A. 

Public policy also cautions against holding family members 

liable when Medicaid does not pay.  In Methodist Manor Health 

Center v. Py, 746 N.W.2d 824 (Wis. Ct. App. 2008), the court 

affirmed summary judgment in favor of a granddaughter who, while 

holding a power of attorney for her institutionalized 

grandmother, disbursed her funds in accordance with her 

instructions.  The court rejected the nursing home‘s claims in 

part because they ―would impose huge potential personal 

liability on unknowing and, in many cases, unsophisticated 

agents who were doing nothing more than attempting to assist an 

elderly parent or grandparent with their finances.‖  Id. at 832.  

In a similar context, a New York court remarked that public 

policy should not discourage ―the relatives and friends of the 

elderly and infirm . . . from participating in their care by 

fear of potentially crippling personal financial 
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responsibility.‖  Prospect Park Nursing Home, 2006 N.Y. Misc. 

LEXIS 2130, at *5. 

While law and public policy thus foreclose a nursing home 

from imposing personal liability on a family member for failing 

to obtain Medicaid coverage for a resident, the facility retains 

alternative remedies.  Nursing homes can act in the moment to 

avoid periods of non-payment like the one that unfolded here.  

Where the resident has capacity, the nursing home can designate 

a staff member to initiate the application and assist the 

resident in completing it.  N.J. Admin. Code § 10:71-2.5(c)(iv).  

If the resident lacks capacity, the nursing home can petition 

the court to appoint a guardian who can initiate and pursue the 

application.  N.J. Stat. Ann. §§ 3B:12-24.1(c), 3B:12-25; N.J. 

Ct. R. 4:86-1; In re Bennett, 180 N.J. Super. 406, 413 (Law Div. 

1981) (―any person may petition this court for the appointment 

of a guardian in the declaration of incompetency‖).  

Importantly, a guardian will have the documented formal 

authority necessary to succeed in completing a Medicaid 

application.  N.J. Stat. Ann. § 3B:12-56 (powers of guardians).  

Under certain circumstances, the nursing home also has the 

option of transferring or discharging the resident for his or 

her failure to pay for services.  See 42 C.F.R. § 
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483.12(a)(2)(v); N.J. Admin. Code §§ 8:39-4.1(a)(31)(iv), 8:85-

1.10(e)(3).
22
     

Thus, Llanfair House had remedies available to secure 

payment from Medicaid or to cease providing unpaid services.  

Having not pursued these legally authorized alternatives, it 

cannot now seek to recover from Ms. Campagna personally in 

violation of both law and public policy. 

C. The Language of the Admission Agreement Relieves Ms. 

Campagna of Individual Liability. 

 

Where a contract, especially a contract of adhesion, 

contains ambiguous or contradictory terms, as a matter of law 

those terms are construed against the drafter.  On the one hand, 

the Admission Agreement contains provisions that purport to hold 

Ms. Campagna liable as a ―resident representative‖ for all of 

                     
22
 The majority of nursing homes in New Jersey contact the Office 

of the Ombudsman for the Institutionalized Elderly when there is 

a potential involuntary discharge because of nonpayment.  

Pursuant to N.J. Stat. Ann. § 52:27G-7(g), the Ombudsman assists 

nursing homes and families in the Medicaid application process 

in an effort to prevent an involuntary discharge or transfer 

that might adversely affect the resident.  The Ombudsman 

intervenes with the county welfare agency to help obtain the 

resident‘s financial information, and may instruct a facility to 

defer involuntary discharge until the conclusion of the 

investigation.  Families are advised that during the Medicaid 

application process, the resident‘s income should be paid over 

to the nursing home.  When needed, the Ombudsman‘s Office uses 

its subpoena power to obtain the necessary documents to complete 

the Medicaid application.  As a result, a resident‘s application 

for Medicaid is often approved and the facility begins to 

receive payments for the care provided. 
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her mother‘s charges.  On the other hand, a directly 

contradictory clause shields her from personal financial 

exposure.  In light of this ambiguity, the Agreement should be 

read to absolve Ms. Campagna of personal liability.  

―Generally, the terms of an agreement are to be given their 

plain and ordinary meaning.‖  M.J. Paquet, Inc. v. N.J. Dep‘t of 

Transp., 171 N.J. 378, 396 (2002).  But ―if the terms of the 

contract are susceptible to at least two reasonable alternative 

interpretations,‖ the language is ambiguous.  Id. (internal 

quotation and citation omitted).  This Court has recognized that 

―[w]here an ambiguity appears in a written agreement, the 

writing is to be strictly construed against the draftsman.‖  In 

re Estate of Miller, 90 N.J. 210, 221 (1982) (citing Terminal 

Constr. Corp. v. Bergen County Hackensack River Sanitary Sewer 

Dist. Auth., 18 N.J. 294, 302 (1955)); see also Restatement 

(Second) of Contracts § 206 (1981) (―In choosing among the 

reasonable meanings of a promise or agreement or term thereof, 

that meaning is generally preferred which operates against the 

party who supplies the words or from whom a writing otherwise 

proceeds.‖).  

That principle has special force where the parties to the 

contract do not have the same bargaining power.  This Court has 

therefore been careful to vindicate the rights of the less 

powerful party when interpreting contracts of adhesion.  ―[T]he 
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essential nature of a contract of adhesion is that it is 

presented on a take-it-or-leave-it basis, commonly in a 

standardized printed form, without opportunity for the 

‗adhering‘ party to negotiate except perhaps on a few 

particulars.‖  Rudbart v. N. Jersey Dist. Water Supply Comm‘n, 

127 N.J. 344, 353 (1992).  When such a contract is ambiguous, 

the Court reads it ―to effectuate the reasonable expectations of 

the [adhering party].‖  Bd. of Educ. v. Utica Mut. Ins. Co., 172 

N.J. 300, 307 (2002) (holding that insurance contract, as a 

contract of adhesion, must be read in favor of the insured). 

The Admission Agreement at issue here creates profound 

ambiguity.  Scattered throughout its five pages are provisions 

that purport to subject the ―resident‘s representative‖ to 

personal liability.  See supra Point II.A.  At the same time, 

the Agreement contains a clause that purports to absolve the 

resident‘s representative from any and all personal financial 

obligation under the contract.  Section I(b) begins:  ―Whenever 

this agreement refers to resident and/or residents‘ [sic] 

representative with regards to monies this solely relates to the 

residents‘ [sic] funds.‖  Id. (Pa9).
23
   

                     
23
 The Appellate Division mentioned this clause in a footnote and 

remarked that ―[t]he applicability of this provision to the 

resident‘s representative responsibility for the outstanding 

 

(footnote continued . . . ) 
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In the face of such contradictory provisions, axioms of 

contract interpretation dictate that the Agreement be read to 

favor Ms. Campagna and her parents.
24
  Families seeking 

appropriate care for elderly relatives are not often in a 

position to negotiate or shop around.  The decision to enter a 

nursing home, or to assist one‘s elderly parent in entering a 

nursing home, is emotionally fraught and, depending on geography 

and financial capacity, the alternatives may be few.  See 

Podolsky, 58 Cal. Rptr. 2d at 101 (―We again note that admission 

of a close family member to a nursing home – usually by the 

child of a parent in declining mental or physical health – is 

often an emotionally-charged, stress-laden event.‖ (citing D. M. 

Ambrogi, Legal Issues in Nursing Home Admissions, 18 Law Med. & 

Health Care 254, 255, 258 (1990))); Pearson, supra, 37 U. Mich. 

J.L. Reform at 770 (―Most admissions agreements are signed by 

family members in practical - if not legally recognized - 

duress.‖).  As appears to have been the case here, families 

typically sign the agreement that the facility presents without 

                                                                  

obligations is not clear.‖  Llanfair House, No. A-932-07T1, slip 

op. at 2 n.1. 

24
 Cf. Five Star Quality Care—MO, L.L.C. v. Lawson, No. WD69712, 

2009 Mo. App. LEXIS 418, at *10-*11 (Mo. Ct. App. Apr. 7, 2009) 

(holding that clause in admission agreement limiting guardian‘s 

liability for ―any and all unpaid charges‖ to amounts payable 

from ―the Resident‘s assets‖ overrode any contradictory 

provisions of the agreement) (emphasis omitted). 
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negotiation or alteration.  These circumstances reinforce the 

rule that the contract is read in the manner that favors the 

―adhering party‖ and disfavors the draftsman.  In line with 

these principles, this contract should be construed to give 

effect to the provision that absolves Ms. Campagna of all 

personal liability.  

To the extent that Llanfair House seeks to hold Ms. 

Campagna personally liable for her purported agreement to apply 

for Medicaid on behalf of her mother, the contract itself limits 

the remedy Plaintiff may seek.  After imposing on the resident‘s 

representative a duty to apply for Medicaid (Admission Agreement 

(Pa9)), the Agreement states:  ―[F]ailure to [cooperate in 

initiating the Medicaid application process] will lead to the 

facility sending a 30 day discharge notice‖ (id.).  This remedy 

of involuntary discharge comports with the provision in the same 

section of the Agreement absolving Ms. Campagna of all personal 

financial liability, id., and supports a construction of the 

contract that a breach of the Medicaid application provisions, 

if there were such a breach, is not punishable by charging the 

resident‘s representative personally for the cost of continuing 

care.   

Plaintiff cannot have it both ways – it cannot write a 

contract that purports both to hold Ms. Campagna personally 

liable for the cost of her mother‘s nursing home services and 
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also to absolve her of that responsibility.  Because the terms 

of the Admission Agreement limit reference to ―monies‖ to the 

resident‘s funds and provide the remedy of discharge for failure 

to cooperate in the Medicaid application process, the Agreement 

does not impose on Ms. Campagna any personal liability for any 

debt of her mother to Plaintiff.  
















































































