THE RISE, HEYDAY, AND DECLINE OF REPRODUC-
TION COST AS THE RATE BASE IN PUBLIC
UTILITY VALUATION

The technical procedure by which questions come before
the courts for adjudication and the professional air which
permeates judicial opinions have contributed to build up the
tradition of the courts as institutions quite disassociated from
the vicissitudes of political activity. Since the very beginning,
however, “private litigation” has been supplemented by dis-
putes which, while appearing in the form of ordinary lawsuits,
have served to determine great social and economic issues for
which precious little guidance can be found in the provisions
of the Constitution. Nowhere is this self-assumed function of
the courts more clearly shown than in the various and curious
history of public utility rate regulation cases.

The courts, at first, adopted a hands-off policy in rate-
making, basing their inaction on the ground that fixing public
utility rates was a legislative matter which should remain
unhampered by judicial interference.® A short while later they
decided to recognize that this power of the legislature was not
without limit and that utility rates must yield a fair return
upon a fair valuation of the property devoted to such a public
service.? By 1890 judicial review was rendered definitely appli-
cable in public utility rate cases, it being held that due process
of law® requires a reasonable rate and that the judiciary is the

1. Munn v. Illinois, 94 U.S. 113, 24 L. Ed. 77 (1876).

2. Stone v. Farmer’s Loan & Trust Co., 116 U.S. 307, 331, 6 S. Ct. 334, 29
L. Ed. 636 (1886).

3. “Interpretations of ‘due process of law’, ‘just compensation’, ‘deprivation
of liberty and property’ are susceptible of flexibility, to say the least. By these
the Supreme Court can give in large measure its own definitions of social and
economic relationship. What is there, for instance, in the phrase ‘due process’
. . . that sheds light on whether utilities should be valued for rate-making pur-
poses at original cost, or at reproduction cost new? . .. Without enjoying rate-
making power as such, the courts have come to exercise power of tremendous

’



300 NEWARK LAW REVIEW

final judge of what is reasonable.*

Not until 1898, in the famous case of Smyth v. Ames,® did
the Supreme Court set forth its measure of reasonableness. In
ascertaining value, said the Court, three theories of valuation
should be “given such weight as may be just and right in each
case”— (1) historical cost of tangible property plus the cost of
permanent improvements; (2) capitalization and commercial
valuation of the business as determined by current market
prices; and (3) cost of reproduction new less depreciation.’

Undoubtedly the utility magnates breathed a sigh of relief,
for the Ames Case was definitely a victory for them, because,
during the years immediately prior to the Supreme Court’s
decision, there had been a tendency to hold that cost of repro-
duction constituted the measure of fair value. In 1896 a federal
judge determined the reasonableness of gas rates upon the basis
of the hypothetical cost of an equally efficient plant.” In 1897
the Supreme Court of Minnesota, in the case of Steenerson v.
Great Northern Railway Company? considered the reasonable-
ness of a rate reduction made by the Minnesota Railroad Com-
mission and held that the material question was “not what the
railroad eost originally, but what it would now cost to repro-

importance in rate-making.” MaAsoN, BRANDEIs AND THE MopERN STATE (1933)
189, See also FrankrurTer, MRr. Justice HoLmEs aND THE SupreEME COURT
(1938) 6-7.

4. Chicago, Milwaukee & St. Paul Ry Co. v. Minnesota, 134 U.S. 418, 10
S. Ct. 462, 33 L. Ed. 970 (1890).

5. 169 U.S. 466, 18 S. Ct. 418, 42 L, Ed. 819 (1898).

6. Ibid., 527-28. See MasoN, Branpers AND THE MobErN State (1933) 190.

7. Capital City Gaslight Co. v. City of Des Moines, 72 Fed. 829 (1896).

8. 69 Minn. 353, 72 NW. 713 (1897). “Modern improvements and other
causes have continued to reduce the cost of construction of all kinds of new
plants, and to reduce the value of old plants, or render them wholly worthless,
and the state did not guaranty that those causes should not in like manner affect
the capital invested in railroads. Then the material question is not what the rail-
road cost originally, but what it would cost to reproduce it.” Ibid., 374. See also
San Diego Water Co. v. City of San Diego, 118 Cal. 556, 568, 50 Pac. 633, 38
LR.A. 460, 62 Am.St.Rep, 261 (1897).



REPRODUCTION COST IN PUBLIC UTILITY VALUATION  30%

duce it”. In Smyth v. Ames® William Jennings Bryan appeared
and argued for reproduction cost as protection to the com-
munity against inflated claims based on previous high prices.
He brought to light the fact that, under conditions existing in
1898, the lines of the Union Pacific could have been built across
the State of Nebraska for about $20,000 a mile, whereas, because
of rascality on the part of those engaged in its construction and
management, it was originally built at a cost to security holders
of approximately $100,000 a mile. The utility, accordingly, con-
tended for a valuation based on the securities issued and bit-
terly opposed the argument of the state for a base measured by
the cost of reproducing the properties.

In brief, reproduction cost was founded in the over-zealous
efforts of attorneys for the state. It was foreced upon the courts
as a protest against “watered stock, reckless finance, and rack-
eteering contracts”'® and in an effort to bring utility valuations
into line with the low prices existing during the depression
following the Panic of 1893.

At the very moment that Smyth v. Ames was decided prices
were on an upward trend. As the graph lines approached each
other, reducing the difference between the original cost of pro-
duction and the cost of reproduction, there was little occasion
to quibble. But the trend of prices continued so constantly up-
ward that the utilities soon recognized in hypothetical cost an
opportunity not only to press extravagant claims but also to
bring in skilled advocates to testify as to intangible values.!
Thus, cost of reproduction new became the lodestone of the
utilities in all cases of valuation for rate-making.

The reproduction cost test of fair value of a public utility

9. 169 U.S. 466, 18 S. Ct. 418, 42 L. Ed. 819 (1898).

10. See Mason, BranDers AND THE 'MobERN StaTE (1933) 191,

11. Smith, A Constitutional Rate Base, 6 Univ. or Curic. L. Rev. 170 (Feb-
ruary 1939); Goddard, The Ewvolution of Cost of Reproduction as the Rate Base,.
41 Harv. L. Rev. 564 (March 1928).
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reveals the amount of money that would be expended in the
construction or acquisition new of its property at the time the
valuation is made. This amount is usually determined by ap-
praisals made by experts and based on an inventory of the vari-
ous items of property. Since the test provides an estimate of
present cost, accrued depreciation is usually deducted from the
cost of reproduction new in order to reckon the cost of repro-
ducing the property in its current condition.'®

The proponents of the reproduction cost basis of valuation
ground their theory upon the principle of justice that the own-
ers of regulated enterprises should fare on the same plane as
the investors in unregulated competitive industries. They urge
that the value of a property at any given time tends to tally
with the cost of reproducing it at that time. Thus, when the
cost of reproducing a property in an unregulated industry
rises, its owners receive an unearned increment, and when the
cost goes down, they suffer an undeserved decrement. Justice,
so it is said, requires that utility owners enjoy the same oppor-
tunities for gain and risk the same chances of loss as owners of
other property.'®

Certain fallacies in the use of cost of reproduction in
determining fair value have been revealed. Economists'* point

12, WiLson, HERrING AND Eutsier, PusLic UriLiry Reguration (1938)
125-26. As to methods of ascertaining cost of reproduction, see JoNES AND Bic-
HAM, PrincreLes oF Pusric Urinities (1931) 209-19. “From reproduction cost
must be deducted observed depreciation, to arrive at the present fair value. Repro-
duction cost represents the present cost of the property in new and sound condi-
tion. In order to reconcile the new cost to the cost of the property in its existing
condition, deterioration and other losses and depreciation found from actual
observation to exist must be accounted for and deducted from the new cost.
Observed depreciation is an indispensable factor in the accuracy of reproduction
cost valuation,” West Palm Beach Water Co. v. City of West Palm Beach,
P.U.R. 1930A 177, 202 (Fed. 1929); Pacific Gas & Electric Co. v. City of San
Francisco, 265 U.S. 403, 44 S. Ct. 537, 68 L. Ed. 1075, P.U.R. 1924D 817 (1924).

13. SricHTER, Mopern Ecowomic Sociery (1931) 399-400; WiLson, Her-
RING AND Eutsier, PusLic UtiLiry ReGuraTion (1938) 126.

14, Baurr aND Gorp, PusrLic UriLity VALUATION FOR PURPOSES OF RATE
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out that the true value of a plant is determined by the cost of
producing the commodity in a new plant having the most mod-
ern equipment, and not by the cost of reproducing the identical
plant, for no one would care to invest in an obsolete plant if a
new one could be built for nearly the same cost and operated
at greatly decreased unit costs. The identical plant assumption
eliminates competition but results in a hybrid valuation which
is neither bird nor mammal. It is not investment, because cost
of reproduction of the identical plant imputes a value based
upon changes in unit prices. It is not an estimated competitive
cost, because a utility is not free to build a new going plant
taking advantage of current improvements.’® In other words,
it is the cost of constructing a modern plant of similar capacity
that regulates the value of a plant in an unregulated competi-
tive industry, rather than the cost of producing a similar plant.
But this is true only if new property, purchased at current
prices, is free to compete with the old property. The relation
between income and the value of the property producing it is
always primary and determinative; while the relation between
the cost of reproducing the property and its value is secondary
and dependent upon competitive conditions. When competition
is eliminated, the relationship between reproduction costs and
value is also eliminated. Further, because of technological de-
velopments, the value of the old plant probably would never
exceed the cost of reproduction and no doubt would be consid-
erably less.® Consequently, reproduction cost, at best, is a
measure of maximum value and tends to lessen the incentive to

ControL (1934) 23; WiLson, HerrinGg aND Eutsier, Pusric UtiLity ReGULA-
tioN (1938) 126-27; Sricuter, Mopern Economric Sociery (1931) 400-01; Smith
A Constitutional Rate Base, 6 Univ, or Cuic. L. Rev. 170, 184-85 (February
1939) ; Bonbright, The Economic Merits of Original Cost and Reproduction Cost,
41 Harv. L. Rev. 593 (March 1928).

15. Graeser, OutLINE oF PubrLic UriLiry Economics (1927) 471.

16. Ibid., 470.
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build new and more efficient plants which have higher first
costs but lower unit producing costs.!”

The cost of reproduction, too, appears to fluctuate more
widely than any other suggested rate base. Its proponents claim
that this fact makeg it more equitable in that the fluctuations
tend to coincide with the fluctuations in the general price level.
This line of reasoning is partly fallacious. The general price
level includes the prices of many items or services that are not
included in reproduction estimates, and reproduction costs in-
clude a larger percentage of certain items than exists in the
general price level. In a period of falling prices the earnings of
a utility are likely to drop below its fixed costs in the form of
interest and preferred stock dividends; in a period of rising
prices the earnings of common stocks are apt to be unreason-
ably high.'® The owners of public utility properties, therefore,
are often heard to argue strenuously for the reproduction cost
theory when prices are high and to denounce it vigorously when
prices are low.

In addition to the inherent dangers due to dependency on
current costs of production, reproduction cost is extremely
conjectural and hazy. Accordingly, it gives both utilities and
consumers opportunities to press extravagant claims. The ma-
chinery in the plant may be obsolete, streets may have been
paved since mains were laid, and numerous other factors may
have contributed to change the conditions so as to make repro-
duction cost an arbitrary concept, because courts and commis-
sions have set forth no general rule as to whether original or
present conditions are to be assumed.'® Such problems make the

17. Sruicurer, Movern Economic Sociery (1931) 400.

18. Jones Anp BicmAM, PriNcipiEs oF Pusiic Urinities (1931) 219-25;
SticHTER, MopERN Ecowomic Sociery (1931) 400; WiLson, HErriNG aAND Evut-
sLER, PuBLic UriLity ReEcuLaTion (1938) 127-28; Smith, 4 Constitutional Rate
Base, 6 Unwv. or Cuic, L. Rev. 170, 185-86 (February 1939).

19. In determining a gas utility’s rate base according to the reproduction
new less depreciation method, cost of cutting and replacing pavement, which was
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cost of reproduction theory exceedingly uncertain and create
many opportunities for public utilities to obtain inflated valua-
tions.® o

The courts and commissions, unfortunately, have not looked
upon reproduction cost in the light of economie science. Judges
and commissioners have tended to shut their eyes to the fallacies
underlying the doctrine. Although they have seldom applied the
theory as the measure of value, they have steadfastly considered
it as a more or less important bit of evidence to be used in
determining value. In the ensuing pages the opinions of the
courts and commissions have been examined and classified with
the objectives of determining the attitude of the courts toward
the cost of reproduction rule, of indicating general trends, and
of pointing out reasons for the various holdings.

As previously mentioned® there was a marked 1ull in valua-
tion following the case of Smyth v. Ames. When the reproduc-
tion theory reentered the valuation arena in 1909,% it came full
grown, not the illy defined infant suggested by Mr. Justice Har-
lan in 1898. Nevertheless, it was not then deemed a necessary
element of value. It was said to be merely an element admissible
as present value. During the same term, however, the Supreme
Court found occasion to restate the test of reasonableness.?

cut at the time of the original installation, was included, The court, however,
refused to allow the cost of cutting and replacing all pavement which would be
necessary to actual reproduction at the time of the appraisement. Columbus Gas
& Fuel Co. v. City of Columbus, 17 Fed. (2d) 630 (1927). See SiicHTER, MODERN
EconvoMmic Sociery (1931) 401; Wirson, HErrING AND Eursier, PusLic UriLity
Recuration (1938) 128,

20. Jones anp Bicmam, Princreres or Pusnic Urities (1931) 228-39;
Smith, A Constitutional Rate Base, 6 UNwv, or Cuic. L. Rev. 170, 186 (February
1939) ; Bauer anp Gorp, Pusric UtiLrry VALUATION FOR PURPOSES OF RATE
Contror (1934) 171-72.

21. Supra, notes 3-4.

22. Knoxville v. Knoxville Water Co., 212 U.S. 1, 29 S. Ct. 149, 53 L. Ed.
371 (1909).

23. Willeox v. Consolidated Gas Co., 212 U.S. 19, 29 S. Ct. 192, 53 L. Ed.
382 (1909).
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Fixing the fair present value as the criterion the Court said:
“If the property which legally enters into the consideration of
the question of rates has increased in value since it was ac-
quired, the company is entitled to the benefit of such increase.”**
Accordingly, private property in regulated business was assured
greater protection than it would have enjoyed in the absence
of regulation, for it was guaranteed a return on productive
elements of value.

In the years immediately prior to America’s entrance into
the World War rising prices made the utilities especially anxi-
ous to secure the adoption by the courts of reproduction cost as
the rate base or as the dominant element therein. Some com-
missions were persuaded to espouse the theory as the measure
of present value,® the California Commission holding that “the
reproduction cost method of valuation may be adopted in a rate
case where no complete or accurate record of either the original
cost or actual investment in the property of a public service
company exists”.?® The Idaho Commission, after stating its
opinion that cost of reproduction less depreciation was the cor-
rect general rule to be applied, added that “in ascertaining
values in this way the worth of a new plant of equal capacity,
efficiency, and durability, with proper discount for defects in
the old, and the actual depreciation for use should be the meas-
ure of value, rather than the cost of exact duplication”.?” Most
commissions, however, maintained that reproduction cost less
depreciation was not the sole test of fair value of utility prop-
erties,?® but merely an evidence of value, its probity depending

24, Ibid., 42.

25. Murray v. Public Utilities Commission, 27 Ida. 603, 150 Pac. 47, P.U.R.
1915F 436 (1915); In re San José Water Co., P.U.R. 1915E 706 (Cal. 1915).

26. In re San José Water Co.,, P.U.R. 1915E 706, 713 (Cal, 1915).

27. Murray v. Public Utilities Commission, 27 Ida. 603, 150 Pac. 47, P.U.R.
1915F 436, 441 (1915).

28. Commercial Club of Terre Haute v. Terra Haute Waterworks Co.,
P.U.R. 1916B 180 (Ind. 1915); Peck v. Indianapolis Light & Heat Co., P.U.R.
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very largely upon the particular case in question.?® “A price,”
said one commission,* “ig to be held confiscatory, if at all, be-
cause it may fairly be expected in its effect upon future busi-
ness to operate to deprive the company of the reasonable earn-
ing power of its property”. While the Commission pointed out
the folly of capitalizing “earning power as a test of value when
the basis of earning power, the rate or price, was itself in ques-
tion, it insisted that it was “equally fallacious to assert broadly
that cost of reproduction is the sole controlling test of earning
power, especially when the price yields all that the capital em-
ployed under the restrictions and limitations . . . has ever re-
quired”. These commissions, however, insisted that “consider-
able weight” should be given to reproduction cost.?! It is inter-
esting to note that the Illinois Commission was almost alone
in its ruling that failure to recognize the appreciation of a
utility’s property in a rate valuation did not necessarily con-
stitute confiscation®*—a position which the United States Su-
preme Court refused to adopt in a case coming before it in the
early twenties.®®

The war and post-war period witnessed the widespread
refusal of the commissions to give great weight to the cost of

1916B 445 (Ind. 1915); In re Northampton Light Petition, P.U.R, 1915A 618
(Mass. 1915); Re Colorado Springs Light, Heat & Power Co., P.U.R. 1916C
464 (Colo, 1916) ; City of Springfield v. Springfield Gas & Electric Co., P.UR.
1916C 281 (Ill. 1916) ; Re Grafton County Electric Light & Power Co., P.U.R.
1916E 879 (N.H. 1916).

29. Re Clarksburg Light & Heat Co., P.U.R. 1917A 577, 591 (W.Va. 1916).

30. In ve Northampton Gas Petition, P.UR 1915A 618, 627-28 (Mass.
1915).

31, In re Janesville Water Co.,, P.U.R. 1915A 178 (Wis. 1915); Re (Clarks-
burg Light & Heat 'Co.,, P.U.R. 1917A 577 (W.Va 1916); Re Mountain States
Telephone & Telegraph Co., P.U.R. 1917B 198 (Colo. 1917); Grafton County
Electric Light & Power Co. v. State, 78 N.H. 330, 100 Atl. 668, P.U.R. 1917E
345 (1917).

32. City of Lincoln v. Lincoln Water & Light Co.,, 4 Ill. P.U.CR. 113,
P.UR. 1917B 1 (IIl. 1916).

33. Infra, note 44.
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reproduction theory on the ground that it was too uncertain.®
They did not deny it consideration in the rate base, but, because
of inflated and abnormal prices, they refused to give it con-
trolling weight.®®> Many, indeed, gave it lip-service by admitting
the evidence in obedience to Smyth v. Ames but failed to pay
heed to it in fixing the rate base. In 1921 the problem was well
stated by the Illinois Supreme Court. The Court said :*

It would be equally as unfair to the consumer to fix
the rate at a figure which would produce a reasonable in-
come on a value determined by the cost of reproduction
new at a time when cost of construction was abnormally

34. Re Laporte Gas & Electric Co., P.U.R. 1921A 824 (Ind. 1920).

35, Re Moore Park Water, Light & Power Co, P.U.R. 1919B 679 (Cal
1918) ; Re Guilford Water Co.,, P.U.R. 1918C 916 (Me. 1918); Re Omaha &
Council Bluffs Street Ry. Co., P.U.R. 1919A 845 (Neb. 1918); Re Southern
Illinois Light & Power Co., P.U.R. 1919D 489 (Iil. 1919); Re Illinois Northern
Utilities Co., P.U.R. 1919E 932 (Ill. 1919) ; Re Garden Home Waterworks, P.U.R.
1919D 121 (Ore. 1919); Re Utah Gas & Coke Co., P.UR. 1919D 645 (Utah
1919) ; Re Georgia Ry. & Power Co., P.U.R. 1921A 165 (Ga. 1920) ; Re Public
Service Co. of Northern Illinois, P.U.R. 1921B 438 (Ill. 1920) ; New York Inter-
urban Water Co. v. City of Mt. Vernon, 110 Misc. Rep. 281, 180 N.Y.S. 304,
PUR. 1920D 515 (1920); Re West Virginia Water & Electric Co.,, P.U.R.
1920D 409 (W.Va. 1920); City of Winona v. Wisconsin-Minnesota Light &
Power Co., 278 Fed. 996, P.U.R. 1922C 461 (1921); Re Southern California Tel-
ephone Co.,, P.U.R, 1922C 97 (Cal. 1921); Re Southern California Edison Co.,
P.U.R. 1921D 65 (Cal. 1921) (except in so far as it applied to those portions of
the properties that were, of necessity, constructed during the period of high prices) ;
City of Stamford v. Stamford Gas & Electric Co, P U.R. 1922A 303 (Conn.
1921) ; City of Danbury v. Danbury & Bethel Gas & Electric Light Co., P.U.R.
1921D 193 (Conn. 1921); Re City of Sault Ste. Marie, P.UR. 1922B 149 (Mich.
1921) ; Re Concord Gas Light Co., P.U.R. 1921C 169 (N.H. 1921); Public Serv-
ice 'Commission of Washington v. Spokane Falls Gas Light Co., P.U.R. 1921C
519 (Wash. 1921); Re Public Service Gas Co.,, P.U.R. 1922C 493 (N.]. 1922);
Plymouth Electric Light Co. v. State, 81 N.H. 1, 120 Atl. 689; P.U.R. 1923E 83
(1923).

36. State Public Utilities Commission ex rel. City of Springfield v. Spring-
field Gas & Electric Co,, 291 Ili. 209, 222, 125 N.E. 891, P.U.R. 1920C 640 (1919),
See Telluride Power Co., P.U.R. 1922B 168 (Utah 1921).
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inflated, as it would be unfair to the public utility to com-
pel it to serve the public for a rate that would produce a
reasonable income on a value determined by cost reproduc-
tion new at a time when cost of construction was abnorm-
ally low . ..

The weight of authority is that every element having
any bearing on the situation must be considered in the
investigation, and then sound business judgment applied
to the determination of a valuation that is fair and just to
the consumer and the utility. Each case must be considered
on its own merits, and such result of value arrived at as
may be just and right in each case.

The New York Commission agreed that cost to reproduce at
war figures should not be controlling, but qualified its agree-
ment by admitting that there might be cases wherein it would
appear that such property would be “planned and constructed
at the present time under present circumstances and at present
prices by a reasonably prudent investor”.?” Most commission
considered cost of reproduction as to additions and betterments
made during the period, resorting to the so-called “split-inven-
tory” method which consisted in applying to the elements of
property existing prior to the war a pre-war average cost and,
to the elements installed or acquired later, an estimate of the
actual cost.?® A few commissions utilized the reproduction
theory as the true fair value in spite of the extraordinary eco-
nomic conditions.?® Finally, in 1922, the Virginia Supreme

37. Brooklyn Borough Gas Co. v. Public Service Commission, P.U.R. 1918F
335 (N.Y. 1918); Re Long Island Lighting Co., P.U.R. 1922B 1 (N.Y, 1921);
Re Telluride Power Co., P.U.R. 1922B 168 (Utah 1921); Morris v. Northwestern
Bell Telephone Co, P.U.R. 1922D 769 (S.D. 1922),

38. City of La Crosse v. Wisconsin-Minnesota Light & Power Co., P.U.R.
1922B 113 (Wis. 1921).

39. Re Baltimore County Water & Electric Co. ,P.U.R. 1918F 522 (Md.
1918) ; Mayor and City Council of Salisbury v. Salisbury Light, Heat & Power
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Court pointed to the fundamental error in taking the pre-war
unit of prices as practically the sole basis for ascertaining repro-
duction value and proclaimed that “three years have elapsed
since the close of the war, and neither labor nor materials have
declined to anything like prewar prices. When, if ever, they
will, no one can foretell”.** The court then proceeded to an-
nounce that “time enough had elapsed to furnish a basis for
calculating reproduction costs”.

With the return to “normalcy,” the cost of reproduction
theory came to be looked upon with considerable favor by the
courts and commissions. Indeed, during the middle twenties it
was frequently applied as the sole measure of value.** Many
cases, however, continued to hold that it was merely an im-
portant element entitled to be considered and accorded reason-
able weight.*? In one of these instances the commission rejected

Co., P.U.R. 1918E 331 (Md. 1918); Re New York Transfer Co., P.U.R. 1919B
590 (N.Y. 1918); Re Great Falls Gas Co, P.U.R. 1922D 385 (Mont, 1922);

Petersburg Gas ICo. v. City of Petersburg, 132 Va. 82, 110 S.E. 533, P.U.R. 1922C
172 (1922).

40. Petersburg Gas Co. v. City of Petersburg, 132 Va. 82, 110 S.E. 533, 538,
P.U.R. 1922C 172 (1922).

41. Arkansas Water Co. v. City of Little Rock, P.UR. 1924C 73 (Fed.
1923) ; Re Raymond Telephone Co., P.U.R. 1927E 588 (Cal. 1927); Follett v.
Waterworks Co. of Seneca Falls, 123 Misc. Rep. 825, 206 N.Y.S. 464, P.U.R.

1927D 761 (1927); MacThwaite Oil & Gas Co. v. City of Ada, P.UR. 1927D
833 (Okla. 1927).

42. Reno Power, Light & Water Co. v. Public Service Commission of Nevada,
298 Fed. 790, P.U.R. 1923E 485 (1923); Re Shreveport Ry. Co, P.U.R. 1923E
609 (La. 1923) ; Re City of Pontiac, P.U.R, 1923D 193 (Mich. 1923) ; Re Detroit
United Ry. Co., P.U.R. 1923E 282 (Mich. 1923); Re Peoples Gas & Electric
Co., P.U.R. 1923E 127 (Mo. 1923); Re United Ry. Co. of St. Louis, P.UR.
1923D 759 (Mo. 1923); City of Philadelphia v. Philadelphia Rapid Transit Co.,
P.UR. 1923E 190 (Penn. 1923); Re Duluth Street Ry. ‘Co., P.U.R. 1923D 705
(Wis. 1923) ; Waukesha Gas & Electric Co. v. Wisconsin Railroad Commission,
181 Wis. 281, 194 N.W., 846, P.U.R. 1923E 634 (1923); Re Capital Water Co.,
P.U.R. 1924D 292 (Ida. 1924); City of Freeport v. Freeport Gas Co, P.UR.
1924E 99 (Il 1924); Re City of Monroe, P.U.R. 1924C 808 (Mich, 1924);
Public Service Commission v, Mountain States Telephone & Telegraph Co.,
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the contention that evidence of cost of reproduction should be
given dominant weight and held that “the weight to be given
the different elements that enter into the determination of fair
value may vary widely in different cases, and each case must
be decided on the basis of the facts as developed in that partic-
ular case”.*® NT'he three cases decided by the United State Su-
preme Court in 1923* were widely interpreted as requiring
that cost of reproduction be considered as the “dominant ele-
ment” in rate valuations. Doubtlessly the cases were only in-
tended to stand for the fact that actual allowance for cost of
reproduction at present prices had to be made in arriving at a
final fair value of the utility’s property, and that the failure of
a commission to make such an allowance would violate the due
process clause of the Fourteenth Amendment. Following the
uncertain lead of the Supreme Court most commissions and
lower courts during this period held that reproduction cost
should be considered as the dominating or controlling element
in fixing value.*® Generally, however, it was held not to be con-

P.U.R. 1924C 545 (Mont. 1924); Re Carson Water Co,, P.U.R. 1925A 340 (Nev.
1924) ; Re New York Telephone Co., P.U.R. 1925C 767 (N.J. 1924); Re Pacific
Telephone & Telegraph Co., P.U.R. 1924D 39 (Ore. 1924); Re New England
Telephone & Telegraph Co., P.U.R. 1926B 247 (Me 1925) ; Buck v. International
Ry. Co.,, P.U.R. 1925D 782 (N.Y. 1925); Re Southern Pacific Co., P.U.R. 1926A
2908 (Ore. 1925); Re Boise Water Co., P.U.R. 1926D 321 (Ida. 1926); Re New
York Telephone Co, P.U.R. 1926E 1 (N.Y. 1926); Re Bluefield Water Works
& Improvement ICo., P.U.R. 1927B 275 (W.Va. 1926); Re City of Milwaukee,
P.U.R. 1927B 229 (Wis. 1926).

43. Public Service Commission v. Cheseapeake & Potomac Telephone Co.,
P.U.R. 1925 B 545, 550 (Md. 1924).

44, State of Missouri ex rel. Southwestern Bell Telephone Co. v. Public
Service Commission of Missouri, 262 U.S. 276, 43 S. Ct. 544, 67 L. Ed. 981,
P.U.R. 1923C 193 (1923) ; Georgia Ry. & Power Co. v. Railroad Commission of
Georgia, 262 U.S. 625, 43 S. Ct. 680, 67 L. Ed. 1144, P.U.R. 1923D 1 (1923);
Bluefield Water Works & Improvement Co. v. Public Service Commission of
West Virginia, 262 U.S. 679, 43 S. Ct. 679, 67 L. Ed. 1176, P.U.R, 1923D 11
(1923).

45, Monroe Gas Light & Fuel Co. v. Michigan Public Utilities Commission,
292 Fed. 139, P.U.R. 1923E 661 (1923) ; Okmulgee Gas Co. v. Corporation Com-
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clusive evidence of value.*® Thus, where other elements of value
totalled much less than submitted under the spot reproduction
theory and where they were indisputably apparent as elements
bearing upon the rates that the people should be forced to pay,
the commissions were duty bound to give consideration to those
elements of value.*” One commission went so far as to refuse te
apply the theory to an inefficient and uneconomical plant. In
determining the relative efficiency of the plant the commission
looked to other plants more or less similarly situated and

mission, 95 Okla. 213, 220 Pac. 28, P.U.R. 1924B 249 (1923); Georgia Ry. &
Power Co. v. Railroad Commission of Georgia, 298 Fed. 242, P.U.R. 1925A 546
(1924) ; Westinghouse Electric & Mfg. Co. v. Denver Tramway Co., 3 Fed.
(2d) 285, P.U.R. 1925B 156 (1924); Public Service Commission v. Cheseapeake
& Potomac Telephone Co, P.U.R. 1925B 545 (Md. 1924); Consolidated Gas
Co. v. Prendergast, 6 Fed. (2d) 243, P.U.R. 1925B 773 (1925); Ashland Water
Co. v. Railroad Commission of Wisconsin, 7 Fed. (2d) 924, P.U.R. 1926B 293
(1925); New York & Richmond Gas Co. v. Prendergast, 10 Fed. (2d) 187,
P.UR. 1925E 19 (1925); Re Cheseapeake & Potomac Telephone Co., P.U.R.
1925D 282 (D.C. 1925) ; People ex rel. Pennsylvania Gas Co. v. New York Pub-
lic Service Commission, 211 App. Div. 253, 207 N.Y.S. 599, P.U.R. 1925C 608
(1925) ; People ex rel. Peoples Gas & Electric Co. of Oswego v. Public Service
Commission of New York, 214 App. Div. 108, 211 N.Y.S. 662, P.U.R. 1926A
229 (1925) (even when prices are abnormally high); Pacific Telephone & Tele-
graph Co. v. Whitcomb, 12 Fed. (2d) 279, P.U.R. 1926D 815 (1926); United
Fuel Gas Co. v. Public Service Commission of West Virginia, 14 Fed. (2d) 209,
P.U.R. 1927A 707 (1926) ; Monroe Gaslight & Fuel Co. v. Michigan Public
Utilities Commission, 11 Fed. (2d) 619, P.U.R. 1926D 12 (1926) ; Public Service
Commission of Montana v, Flathead Valley Electric Co., P.U.R. 1926C 822
(Mont. 1926) ; Mullendore Gas 'Co. v. City of Stillwater, 120 Okla. 140, 250 Pac.
895, P.U.R. 1927C 49 (1926) ; Re Big Spring Electric Co., P.U.R. 1927A 655
(Utah 1926); Columbus Gas & Fuel Co. v. City of Columbus, 17 Fed. (2d)
630, P.U.R. 1927C 639 (1927); Idaho Power Co. v. Thompson, 19 Fed. (2d)
547, P.UR. 1927D 388 (1927); Re Hope Independent Telephone Co., P.U.R.
1927C 449 (Ind. 1927); Public Utilities Commission v. East Providence Water
Co., 136 Atl. 447, P.U.R. 1927C 417 (R.1. 1927); Ex parte Lexington Telegraph
Co., P.U.R. 1927C 730 (Va. 1927).

46. Hillsdale Light & Fuel Co. v. Public Utilities Commission, 220 Mich.
101, 189 N.W. 893, P.U.R. 1923A 632 (1922); Petersburg Gas Co. v. City of
Petersburg, P.U.R. 1923B 259 (Va. 1922); Re Havre Natural Gas Co., P.U.R.
1927D 811 (Mont. 1927).

47. Re Hope Independent Telephone Co., P.U.R. 1927C 449, 451 (Ind. 1927).
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ignored the utility’s objections, saying that if the utility had
conducted its operations in an efficient and economical manner,
it should welcome comparisons with other plants where such a
comparison could be fairly made.*s

Following Justice Brandeis’s vigorous dissent in the South-
western Bell Telephone Company Case,* in which he reviewed
the history of reproduction cost, gave strong arguments in
opposition to it, and urged the adoption of his theory of “pru-
dent investment,” there was considerable dissatisfaction among
the commissiong and lower courts over the application of repro-
duction cost in determining value. These bodies were obedient
to the Supreme Court’s will, but occasionally a sour note on
reproduction cost crept into their opinions. Thus, the West
Virginia Commission pointed out that, due to prevailing high
prices, it constituted “about the highest possible measure of
value”.’® The Nevada Commission deplored the necessity of
applying the theory to a plant that was obviously inefficient and
uneconomical.’* The California Commission found no joy in
basing value on “assumptions of conditions which have not in
practice occurred and probably never will occur’’.*? A New York
court suggested that the rule gave the utility more than a rea-
sonable return on its property and subjected the public to an
excessive rate.5

The reproduction cost theory began its actual decline dur-
ing the Hoover Administration. In the first part of this period,

48. Jurich v. Ely Light & Power Co., P.U.R. 1925A 348, 350 (Mo. 1924).

49. State of Missouri ex rel. Southwestern Bell Telepione Co. v. Public
Service Commission of Missouri, 262 U.S. 276, 289, 43 S. Ct. 544, 67 L. Ed.
981, P,U.R. 1923C 193 (1923).

50. Re Bluefield Water Works & Improvement Co, P.U.R. 1927B 275
(W.Va, 1926).

51. Jurich v. Ely Light & Power Co., P.U.R. 1925A 348 (Nev. 1924).

52. Re Southern California Telephone Co., P.UR, 1925C 627, 640 (Cal. 1924).

53. City of Rochester v. New York State Ry., 127 Misc. Rep. 766, 217
N.Y.S. 452, P.U.R, 1927A 282 (1926).
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courts still insisted that it should be considered the dominant
element of fair value®® In some quarters the janus-like O’Fallon
Case™ was interpreted to mean that the reproduction theory of
valuation was the most reliable and accurate factor to be ap-
plied and followed.*® Most courts and commissions, however,
came around to the view that reproduction cost was merely an
element to be considered together with all the other facts and
circumstances which would have a bearing upon the value of
the property.’” This change in trend seems to have been pro-
moted by the same O’Fallon Case which contained language to
the effect that cost of reproduction was merely one of the ele-
ments of value to be considered, and that this expenditure
should be determined in reasonable judgment, weighing all rel-
evant facts. The Ohio Commission appears thus to have been
influenced when it announced :%

To accurately determine the theoretical cost of recon-
structing the property as it now exists is difficult. The
property after reconstruction would not be the same prop-
erty. No one would actually reconstruct this particular

54. Worcester Electric Light Co. v. Attwill, 23 Fed. (2d) 891, P.UR.
1929B 1 (1929); West Palm Beach Water Co. v. City of West Palm Beach,
P.U.R. 1930A 177 (Fed. 1929); Re TriCity Telephone 'Co., 1930A 348 (Mich.
1929) ; State ex rel. City of St. Louis v. Public Service Commission, 326 Mo.
751, 34 S.W. (2d) 507, P.U.R. 1931B 448 (1930).

55. St. Louis & O’Fallon R.R. Co. v. United States, 279 U.S. 461, 49 S. Ct.
384, 73 L. Ed. 798, P.U.R. 1929C 161 (1929).

56. West Palm Beach Water Co. v. City of West Palm Beach, P.U.R.
1930A 177 (Fed. 1929).

57. Re Guilford-Chester Water ‘Co.,, P.UR. 1928C 545 (Conn. 1928); Re
United Ry. Co. of St. Louis, P.UR. 1928E 419 (Mo. 1928) ; Hominy Light &
Gas Co. v. State, 130 Okla. 258, 267 Pac. 235, P.U.R. 1928D 743 (1928); New
York Telephone Co. v. Prendergast, 36 Fed. (2d) 54, P.U.R. 1930 B 33 (1929);
Re Cambridge Home Telephone Co., P.UR. 1930E 65 (Ohio 1930); City of
Elko v. Elko Lamoille Power Co.,, P.U.R. 1931C 14 (Nev. 1931); City of Charles-
ton v. Public Service Commission, 110 W.Va. 245, 159 S.E, 38, P.U.R. 1931E 74
(1931).

58. Re Cambridge Home Telephone Co., P.U.R. 1930E 65, 72 (Ohio 1930).
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plant so as to have it present the same features or perform
its functions as the same are performed by the present
plant.

Engineers of equal skill and experience have arrived
at totally different reconstruction costs and do so hon-
estly.

It is the duty of the Commission to determine the true
value in the light of all evidence.

Indeed, in 1932, some commissions began to ignore the repro-
duction theory altogether on the ground that utilities con-
structed late in the booming twenties should not be valued at
the cost of reproduction new prevailing in the depressing thir-
ties. The fair value, said one commission, should be “somewhat
higher than the estimated cost of reproduction new as of 1932
in view of the lower price levels prevailing” during that year.*®

In the course of the first five years of the Roosevelt Ad-
ministration the courts and commissions bave tended to minim-
ize the element of reproduction cost in arriving at fair value
in public utility rate controversies. Some commissions, of
course, took advantage of low reproduction cost and applied
the theory as their judgment of fair value.®® A few commissions
still maintained that cost of reproduction should be considered
as the “primary factor” in rate making.®® Others said that it
was entitled to great weight but not to controlling weight.®

59. Re Cheseapeake & Potomac Telephone Co., P.U.R. 1932E 195 196
(D.C. 1932). See Re Western Light & Power Corp, P.U.R. 1932C 188 (Mo.
1931).

60. Re Monhegan Water Co., P.UR. 1933B 1 (Me. 1933); Re Home Gas
& Electric Co, 5 P.UR. (N.S.) 107 (Colo. 1934); Fredericton v. Maritime
Electric Co., Ltd, 6 P.UR. (N.S.) 157 (N.B. 1934); Himes v. Pennsylvania
Power & Light Co., 16 P.U.R. (N.S.) 65 (Penn. 1936).

61. Pacific Telephone & Telegraph Co. v. Thomas, 13 P,U.R. (N.S.) 337
(Ore. 1936) ; Florida Power & Light Co. v. City of Miami, 98 Fed. (2d) 180,
25 P.U.R. (N.S.) 321 (1938).

62. Re Patrons of Clinton Electric Light & Power Co., P.U.R. 1933A 467
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The great bulk of cases, however, followed the lead of the United
States Supreme Court which, in Los Angeles Gas and Hlectric
Oorporation v. Californie Railroad Commission,”® held that
reproduction cost of utility property is a relevant but not an
exclusive measure of fair value in determining the constitu-
tional rights of a utility as affected by a rate-fixing order of a
state commigsion.® This decision represents the apparent status
of reproduction cost today. The refusal of a commission to give
any consideration to evidence of cost of reproduction in determ-
ining the rate base is a denial of due process, and rates fixed
in that manner are illegal and void as violative of the Fifth and
Fourteenth Amendments to the United States Constitution ®

The period of the Roosevelt Administration has witnessed

(Conn, 1932); Re Peoples Gas Light & Coke Co., 19 P.U.R. (N.S.) 177 (Il
1937) ; Re Brooklyn Borough Gas Co., 21 P.U.R. (N.S.) 353 (N.Y. 1937) ; Pub-
lic Utilities Commission of Utah v. Utah Power & Light Co., 22 P.U.R. (N.S.)
49 (Utah 1937).

63. 289 U.S. 287, 53 S. Ct. 637, 77 L. Ed. 1180, P.U.R. 1933C 229 (1933).

64. Elko Lamoille Power Co. v. Nevada Public Service Commission, 1 Fed.
Supp. 790, P.U.R. 1933B 191 (1933); Re Potomac Edison Co., P.U.R. 1933B
6 (Md. 1933) (notwithstanding the Commission’s own belief in the matter) ; Re
Lone Star Gas Co.,, P.UR, 1933C 1 (Okla. 1933); Dayton Power & Light Co.
v. Ohio Public Utilities Commission, 292 U.S. 290, 54 S. Ct. 647, 78 L. Ed. 1267,
3 P.UR. (N.S.) 279 (1934); Chescapeake & Potomac Telephone Co. v. West,
7 Fed. Supp. 214, 3 P.U.R. (N.S.) 241 (1934); Re Reedsburg Telephone Co..
7 P.U.R. (N.S.) 389 (Wis. 1934); Indianapolis Water Co. v. McCart, 13 Fed
Supp. 110, 12 P.U.R. (N.S.) 478 (1935); City of San Diego v. San Diego Con-
solidated Gas & Electric Co.,, 7 P.UR. (N.S.) 443 (Cal. 1935); City of Grand
Forks v. Red River Power Co.,, 12 P.UR. (N.S.) 353 (N.D. 1936); Pacific
Telephone & Telegraph Co. v. Thomas, 13 P.UR. (N.S.) 337 (Ore. 1936);
Department of Public Service v. Grays Harbor Ry. & Light Co., 12 P.U.R.
(N.S.) 178 (Wash. 1936) ; Presque Isle Water Co. v. Itself, 18 P.U.R. (N.S.)
385 (Me. 1937); Railroad Commission of California v. Pacific Gas & Electric
Co., 302 U.S. 388, 58 S. Ct. 334, 82 L. Ed. 319, 21 P.U.R. (N.S.) 480 (1938).

65. Department of Public Service v. Puget Sound Power & Light Co., 11
P.UR. (N.S.) 75 (Wash. 1935); Pacific 'Gas & Electric Co. v. California Rail-
road Commission, 13 Fed. Supp. 931, 13 P.U.R. (N.S.) 520 (1936); California
Water & Telephone Co. v. California Railroad Commission, 19 Fed. Supp. 11,
18 P.U.R. (N.S.) 442 (1937).



REPRODUCTION COST IN PUBLIC UTILITY VALUATION 317

congiderable criticism of the reproduction theory. Some courts
have been frank in their refusal to apply it.°® Thus, where evi-
dence of reproduction cost has not been presented by the utility,
the court is not duty bound to consider it, even where it appar-
ently would be in excess of original cost.”” Likewise, it was
decided that reproduction cost should not be considered in fix-
ing the rates of municipally owned plants, for “municipal rates
should be fixed on actual and not upon theoretical costs”.%®
The Wisconsin commission refused outright to apply the rule
in a case coming before it in 1934 “in view of the present con-
fusion relative to governmental policy on monetary and credit
inflation and artificial price fixing”.®® It refused to hazard a
guess as to the course of prices in the future on the ground that
such would require “too much conjecture,” and then bitterly
criticized the theory.

The record amply illustrates the difficulties of finding
present value by matching the guesswork of various ex-
perts, each seeking to prove what it would cost hypotheti-
cally to reproduce the property. A reproduction cost is
nothing but an estimate subject to the whims and caprices
of the experts making the estimate. Furthermore, such an
estimale of cost to reproduce is decidedly unreal because
no one in his right mind would reproduce an' identical
property of this kind. To take but two illustrations: What

66. Re Huachuca Water Co., 9 P.U.R. (N.S.) 317 (Ariz. 1934) (too high) ;
Citizens of Bryson City v. Smoky Mountain Power Co., 18 P.UR. (N.S.) 344
(N.C. 1937) ; (too high); Southern Bell Telephone & Telegraph Co. v. Louisiana
Public Service Commission, 187 La. 137, 174 So. 180, 18 P.U.R. (N.S) 1 (1937)
(too low).

67. Re Jamaica Water Supply Co., 13 P.U.R. (N.S.) 405 (N.Y. 1930).

68. Certain Consumers of Electricity v. Village of Boonviille, 8 P.U.R.
(N.S.) 493, 496 (N.Y. 1935).

69. City of Marinette v. City Water Co.,, 9 P.U.R. (N.S.) 308, 312 (Wis.
1934).
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responsible engineer would recommend installing new in
marrinette at the present time steam-power pumping
equipment such as the 35-year old equipment now in
place? Again, the filtration tubs included in the inventory
are no longer manufactured as units and the estimate of
cost to reproduce these units had to be built up by esti-
mates of the cost of separate parts. The whole process
reminds one of a group of engineers, each seeking what it
would cost to reproduce a 1917 Ford automobile. The val-
idity of these estimates is further impaired by the tradi-
tional method of adding overhead allowances as percent-
ages of the estimates before overhead. When going value
is also taken into calculation, the whole estimate accumu-
lates like a snowball going down hill.™

The Michigan Commission in 1935 substantially agreed with
this point of view when it termed the dectrine “wrong in theory
. . . impractical of accomplishment, and . . . not a legal require-
ment”.™

More and more, commissions are tending to concur in the
view that cost of reproduction is nothing but a remote estimate
subject to the whims and caprices of the experts making it and
that such estimates are decidedly unreal where no one in his
right mind would reproduce an identicall plant of the kind
being considered.™

70. Ibid., 316.

71. Re Michigan Bell Telephone Co., 10 P.U.R. (N.S.) 149 (Mich. 1935).
See Public Utility Commission v, Solar Electric Co., 24 P.UR. (N.S.) 337
(Penn. 1938).

72. City of Marinette v. City Water Co., 9 P.UR. (N.S.) 308 (Wis.
1934) ; City of National City v. Sweet Water Corp., 3 P.U.R. (N.S.) 405 (Cal.
1933). However, it is not one of the functions of a commission to determine
whether or not the property would be or would not be reproduced, its function
being to determine whether the company is receiving a fair rate of return upon
the property devoted to public use. Yonkers R.R. Co. v. Public Service Commis-
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Beyond the mere investory, indeed, every step in the
determination of reproduction cost involves assumptions as to
which there may be great divarications of opinion between indi-
vidual appraisers. Further, there is legal uncertainty as to what
the real rights of the utility or the public are. The emergence of
a conflict of interest between the utility and the public is inevit-
able and complicates the valuation procedure. Two sides are
created, the one benefitted by a maximum valuation, and the
other by a minimum. Because of this constant conflict of inter-
est, experts are likely to be selected solely as their past per-
formance qualifies them to fit the claims of the one side or the
other. If they have proved to be capable witnesses in support
of high valuations, they are sought by the utilities and become
definitely company appraisers. Likewise, those who have sup-
ported low valuations become identified with the public side as
municipal and consumer appraisers. This fact tends to produce
and perpetuate conflict of interest in rate making and to lead to
perversion of the valuation procedure. While it may be admitted
that individual experts are competent and honest, they are none-
theless human. The final defermination thus rests upon the
testimony of experts who are biagsed in favor of their employers.

Mr. Justice Black, dissenting in the recent case of McCart
v. Indianapolis Water Company,™ aptly described the result of

sion of New York, 242 App. Div. 319, 274 N.Y.S. 535, 6 P.U.R. (N.S.) 1 (1934);
City of Torrington v. Torrington Electric Light Co.,, 13 P.U.R. (N.S.) 24 (Conn.
1936); City of Blytheville v. Blytheville Water Co., 15 P.U.R. (N.S.) 177
(Ark, 1936) (but the reproduction cost of brick and gunite lining of a reser-
voir was excluded where such lining was made necessary because of porous or
improperly mixed concrete used in reservoir construction).

73. For example, in Duluth Street Ry. Co. v. Railroad Commission of
Wisconsin, 161 Wis. 245, 152 N.W. 887, P.U.R. 1915D 211 (1915), the valua-
tions of two experts, both employed by the state, were $600,000 and $1,100,000.
In City of '‘Springfield v. Springfield Gas & Electric Co., P.U.R. 1916C 281 (Il
1916), the valuations of five experts were: $547,488, $588,262, $806,404, $898,785,
and $940,988.

74. 302 U.S. 419, 424, 58 S. (Ct. 324, 82 L. Ed. 336, 21 P.U.R. (N.S.) 465
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this silly game. He said ™

Wherever the question of utility valuation arises today
it is exceedingly difficult to discern the truth through the
maze of formulas and the jungle of metophysical concepts
sometimes conceived, and often fostered by the ingenuity
of those who seek inflated valuations to support excessive
rates. Even the testimony of engineers, with wide experi-
ence in developing this theory and expounding it to courts,
is not in agreement as to the meaning of the vague and
uncertain terms created to add invisible and intangible
values to actual physical property. Completely lost in the
confusion of language—too frequently invented for the
purpose of confusing—ecommissions and courts passing
upon rates for public utilities are driven to listen to con-
jectures, speculations, estimates, and guesses, all under
the name of “reproduction costs’.

The day may not be far off when the courts will discard the
element of reproduction cost in rate valuation cases as being
“legally and economically unsound”.”® The theory is too uncer-
tain ,too expensive, and too greatly subject to the frailties of
human beings. Of course, before a more stable and more easily
ascertainable basis of value can be adopted, the case of Smyth
v. Ames must be overruled. That the Supreme Court may soon
end its traditional floundering in the bog of metaphysics is a
prophecy that may soon become a reality. The recent tendency
of the courts and commissions to minimize the element of repro-

(1938).

75. Ibid., 428-29.

76. Mr. Justice Brandeis thus referred to the reproduction theory in his
vigorous dissenting opinion in State of Missouri ex rel. Southwestern Bell Tele-
phone Co. v. Public Service Commission of Missouri, 262 U.S. 276, 289 43 S. Ct.
544, 67 L. Ed. 981, P.U.R. 1923C 193 (1923).
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duction cost, after having considered it for a time as dominant
and the infusion of liberal justices on the Supreme Court bench
who recognize the weaknesses of existing standards would seem
to indicate that the much criticized Ames Case is on its way to
the fate that befell Swift v. Tyson.”™ When the Ames Case is
overruled, the popularly termed “trance method of public utility
valuation”™ will accompany it to the judicial scrap heap.

WESTERN RESERVE UNIVERSITY GEORGE A. WARP.
May 1, 1939.

77. 16 Pet. 1, 10 L. Ed. 865 (1842). This case and the doctrine for which it
stood was overruled after nearly a century of continued application in Erie R.R.
v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A.L.R. 1487 (1938).

78. Scientific Flash, 74 NEw Rerusric 298 (1933).



