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This is a matrimonial action wherein
plaintiff seeks to enforce a previously en-
tered court order by means of a wage exe-
cution.. N.J.SA 2A:17-50 et seq. Al
though the defendant has resisted this ap-
plication on the basis that such relief is
unavailable prior to the entry of a judg-
ment, Norwood v. Norwood, 153 N.J.Super.
248, 379 A.2d 484 (App.Div.1977), both N.J.
S.A.2A:17-56.11 and the recently amended
R. 4:59-1(b) make it clear that such relief is
now available in advance of a judgment to
enforce a court order for the support of
dependents. ~ Since the order upon which
this application is based compels the de-
fendant to pay the mortgage payments?
the question still remains as to whether
such payments constitute “support” under
the statute and the Rule.

[1,2] Although there are no reported
cases interpreting either the statute or the
rule, it appears well settled that an obliga-
tion to pay mortgage payments comes with-
in the broad definition of “support.” Bar-
tok v. Bartok, 52 N.J.Super. 266, 269-270,
145 A.2d 487 (App.Div.1958); see also, Isser-
lis v. Isserlis, 99 N.J.Super. 203, 207, 239
A2d 82 (Ch.Div.1968). The word “support”
encompasses the providing of the necessar-
ies of life and means of livelihood, including
food, shelter and clothing. Ricei v. Ricei, 96
N.J.Super. 214, 222, 232 A2d 709 (J. &
D.R.Ct.1967). '

In view of the arrearage that has ‘accu-
mulated on the previous order pendente lite
and since plaintiff is clearly a dependent
under R. 4:59-1(b), this court is satisfied
that & wage execution is justified.

w .
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1. This statute went into effect on December 12,
1977.
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GLENVIEW DEVELOPMENT CO., a
New Jersey Corporation, Plaintiff,

V.

FRANKLIN TOWNSHIP, Planning Board
and Environmental Commission of
Franklin Township, Defendants.

Superior Court of New Jersey,
Law Division.
Dec. 18, 1978.

Land developer brought action chal-
lenging township's zoning ordinance. - The
Superior Court, Law Division, D’Annunzio,
J. S. C., held that: (1) township was not at
this time a developing municipality but,
rather, was a rural municipality that was
therefore not required to rezone to accom-
modate variety of housing alternatives cur-
rently precluded by zoning ordinance, and
(2) developer failed to prove that ordinance,
as applied to its property, deprived it of
economie utility of its property.

Judgment for defendant.

1. Zoning and Planning <171

Decision which requires developing mu-
nicipality to rezone to accommodate variety
of housing alternatives does not apply to all
New Jersey municipalities, and specifically
does not apply to developed municipalities
or to rural municipalities which are not
developing municipalities.
2. Zoning and Planning =171

A developing municipality which must
rezone to accommodate variety of housing
alternatives is one that has a sizeable land
area, lies outside central cities and older
built-up suburbs, has substantially shed ru-
ral characteristics, has undergone great
population increase since World War II or is
now in process of doing so, is not completely
developed and is in path of inevitable fu-
ture residential, commercial and industrial
demand and growth.

2. The actual order includes not only the mort-
gage payments but also direct support to the
wife. There is no arrearage, however, with
respect to the laiter portion of the order.
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3. Zoning and Planning =171

Although having some characteristics
of a developing municipality, township was
not at this time a developing municipality
but, rather, was a rural municipality and
thus had no obligation to provide cross sec-
tion of housing opportunities; in any event,
developer’s proposal for economically feasi-
ble development of its land in county would
no more meet need for low-income housing
in township than would development under
township's current three and five-acre resi-
dential zones.

4. Zoning and Planning =68, 609

Whether, how and to what extent the
purposes of the Municipal Land Use Law
are effectuated is decision reserved to each
municipality, subject to judicial review at
which time municipality’s decision must be
upheld unless found to be arbitrary or un-
reasonable. N.J.S.A. 40:55D-1 et seq., 2,
subds. a, d, e.

5. Zoning and Planning =681

Where there was existing effective de-
mand for lots and houses in price range at
which developer would have to sell them
under township’s current three and five-
acre zoning limitations, and developer failed
to show that its lands were so situated,
physically and geographically, that person
willing and able to pay $30,000 for lot or
$100,000 for home would not make such
investment in lot or home on its township
lands, developer failed to carry its heavy
burden of proving that township ordinance,
as applied to its property, deprived it of
economic utility of its property.

Robert J. Benbrook, Clinton, for plaintiff
Glenview Development Co. (Morrow & Ben-
brook, Clinton, attorneys).

Richard G. O’Brien, Somerville, for de-
fendants Franklin Tp., Franklin Township
Planning Bd. and Environmental Com’n of
Franklin Tp. (Bowers, Rinehart, Murphy &
O'Brien, Somerville, attorneys).
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D’ANNUNZIO, J. 8. C. - .

Plaintiff corporation, a land developer,
owns approximately 240 acres in the Town-
ship of Franklin, Hunterdon County, cur-
rently zoned for three-acre, single-family
residential lots. It would like to develop its
lands at a much higher density (see section
IIT of this opinion) and attacks Franklin's
zoning ordinance on :three grounds. Its
first attack is based on South Burlington
Cty. NAACP v. Mt. Laurel Tp., 67 N.J. 151,
836 A2d 713 (1975), app. dism. and eert.
den. 423 U.S. 808, 96 5.Ct. 18, 46 L.Ed.2d 28
(1978), and Ozkwood at Madison, T2 N.J.
481, 371 A.2d 1192 (1977). It contends that
Franklin Township is a developing munici-
pality within the meaning of those deci-

-sions, and therefore it must rezone to 'ac-

commodate a variety of housing alterna-
tives which its zoning ordinance currently
precludes. Its second attack appears to be
a variation of the Mt Laurel approach
without relying on Mt. Laurel. The corner-
stone of this attack is the Municipal Land
Use Law, N.J.S.A. 40:55D-1 et seq., plain-
tiff contending that Franklin's current zon-
ing violates the purposes of this act and
therefore must fall.: Plaintiff Glenview's
third attack is more traditional: it contends
that the Franklin zoning ordinance, as ap-
plied to its particular property, precludes
any reasonable economic use of that proper-
ty and therefore its lands must be rezoned.

I. Applicability of Mt. Laurel

[1] The principles of Mt Laurel do not
apply to all New Jersey municipalities.
They do not apply to developed municipali-
ties, Pascack Ass'n, Limited v. Washington
Tp., T4 N.J. 470, 879 A.2d 6 (1977), or to
rural municipalities which are not develop-
ing municipalities, Mt. Laurel, 67 N.J. at
160, 336 A.2d T18. Mt Laurel established
certain express criteria and some implied
criteria for determining whether a munici-
pality is or is not developing. A significant
part of the testimony and evidence intro-
duced by each side focused on how Franklin
Township did or did not meet the criteria.
Most of the material facts bearing on this
issue are not in dispute, although each side
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differs in the emphasis to ‘be given, the
inferences to be drawn and the character-
izations to be made. The undisputed mate-
rial faets create the following picture.

Franklin Township is situate approxi-
mately 45 miles west of Newark, 17 miles
west of Somerville and 35 miles north of
Trenton. It is 18 miles east of Pennsylva-
nia. Its 22 square miles contain a popula-
.tion estimated to be approximately 2,300 in
1976. In 1950 its population was 1,255 and
in 1970, 2,154, Its population density of 100
per square mile is the 55th lowest out of 567
municipalities and, in absolute numbers, it
is the 100th lowest. Mt. Laurel Township’s
density in 1970 was 665 per square mile
based on a population of 11,221, and Madi-
son Township’s population of 48,630 in 1975
yielded a density of 1,269 per square mile.

Franklin’s population is typical of the
Hunterdon County municipalities which ad-
join it. Those municipalities and their 1975
estimated populations are: Alexandria
Township, 2,200; the Town of Clinton,
2,050; the Township of Clinton, 6,200; Un-
ion Township, 2,570; Raritan Township,
8,350; Kingwood Township, 2480. Hunter-
don County's estimated 1975 population is
75,000, contained in an area of 437 square
miles.

Approximately 72% of Franklin Town-
ship’s land is devoted to agriculture. This
‘is the highest percentage of any municipali-
ty in Hunterdon County. The township
ranks 20th in the State in land devoted to
agricultural use. Only 1% of the land is
devoted to industrial use and 1.7% to com-
mercial uses.

Franklin’s zoning ordinance allows for
two residential zones—a three-acre zone
and a five-acre zone. The three-acre zone
constitutes about 80% of the residentially
zoned land. At the time of trial there was
no industrial zone in the township, and the
ordinance provided for only limited eom-
mercial and business zones. Defendant’s
expert, Professor Rose, testified that total
industrial employment in Franklin consti-
tutes 22 jobs.

There are approximately 700 residences
in Franklin, 200 of which were characteriz-
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ed as farm homesteads by Professor Rose.
The township has two food markets, one a
large supermarket, the other a smaller
neighborhood type outlet. There are two
garages, five churches and one tavern. The
township’s road system is limited, consisting
of 2.58 linear miles per square mile as com-
pared to the state mean of 10.24 linear
miles and median of 9.18 linear miles. Mt.
Laurel had 4.65 and Madison 4.33. There is
neither a public sewer nor public water
system within the township, though both
utilities exist in the neighboring Town of
Clinton. There is one public elementary
school and one volunteer fire department
within the township.

Defendant introduced testimony and evi-
dence to establish the geological character-
istics of the township. Seever, a ground
water geologist, established by his testimo-
ny that the township’s geology results in
severe limitations in terms of water yield
for domestic use and in terms of sewage
disposal by individual septic systems.
Plaintiff did not contest Seever’s testimony
or findings. Its position is that any high
density development will require central-
ized public water and sewerage systems and
that such systems are available to its prop-
erty by a potential hook-up with the utili-
ties located in the Town of Clinton to which
plaintiff’s lands are contiguous.

[2] Early in its Mt. Laurel opinion the
Supreme Court described the type of munie-
ipality to which its decision was directed.
In so doing it articulated what commenta-
tors have described as the six criteria of a
developing municipality. A developing mu-
nicipality (1) has a sizeable land area, (2)
lies outside the central cities and older
built-up suburbs, (8) has substantialiy shed
rural characteristics, (4) has undergone
great population increase since World War
II or is now in the process of doing so, (5) is
not completely developed and (6) is in the
path of inevitable future residential, com-
mercial and industrial demand and growth.
67 N.J. 160, 336 A.2d 713.

In the same paragraph which contains
these criteria the court also said that its
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_decision was not concerned with “central
cities or older built-up suburbs or areas still
rural and ]ikely to continue to be for some
time yet.’ : -

The parties’ experts have seized upon
these criteria for their presentations, which
were designed to show how Franklin met,
or did not meet, the Mt Laurel tests.

[3] Certain facts are obvious. Franklin
Township has a sizeable land area and is not
completely developed. It has not under-
gone great population increase since World
War II and is not now in the process of
doing so. With regard to the population
-increase, plaintiff argued that the reason
Franklin has not undergone great popula-
tion increase is because of the restrictive
zoning. There is some merit to plaintiff’s
argument; however, Franklin’s population
growth is not out of line with most of its
adjoining municipalities and is not out of
line with the population density of the
county as a whole. The county's overall
density is approximately 171 persons per
square mile; Franklin's density is approxi-
mately 100 per square mile.

Furthermore, its low population is not at
odds with what one would expect from a
community in which 72% of its land is de-
voted to agriculture. Loecation may also
have been a factor in limiting population
growth. The court notes that other munici-
palities situated east of Franklin and closer
to the heavﬂy populated areas of the State
have | grown ‘somhewhat faster than Franklin
despite large lot zoning, e g., Tewksbury,
Clinton and Readington Townships in Hun-
terdon ‘County - ‘and Bernards Township in
Somerset County. The court finds that
Franklin's limited :population and .growth
cannot be explained exclusively as a fune-
tion pf large lot zoning. - See the diseussion
infra regarding the criteria of mev:table
growth. .

With regard to whet.her Frankhn has sub-
stantially :shed its rural characteristics,
plaintiff does not contend that the entire
township has shed its rural characteristics.
Plaintiff’s expert, Moskowitz, conceded that
a substantial part of Franklin must be con-
sidered rural but that the area in which his

client’s property is located has shed its rural
characteristics because it is near the “ap-
purtenances of urban development.” Mos-
kowitz bases his conclusion on the fact that
the Town of Clinton, which adjoins plain-
tiff's property, has public sewers and public
water, as well as on the fact that the prop-
erty is near an interchange of Interstate
Route 78, According to Moskowitz, other
appurtenances of urban development are
the Laneco Shopping Center, which is in
Franklin and adjoins plaintiff’s property,
and the existence of two large employment
centers, to wit, the Hunterdon State School
and the Clinton Correctional Institute for
Women, both of which are located in adjoin-
ing Union Township. The court does not
find Moskowitz’s testimony on this score

very persuasive. Faced with Franklin's low

population density, vast amounts of open
land, most of which is devoted to agricul-
ture, Moskowitz focused on the characteris-
tics of adjoining municipalities to conclude
that only a portion of Franklin, and, indeed,
the portion in which his client’s property is
located, has shed its rural characteristics.
The only factor upon which the witness'
conclusion rests and which is physically lo-
cated in Franklin is the Laneco Shopping
Center, which contains a general merchan-
dise and grocery discount operation, plus a
handful of satellite stores.

" This court findy as fact, based upon its
population, land use and lack of an ade-
guate capital infrastructure, i, €., roads, and
other public facilities and services, that
Franklin Township has not shed its rural
characteristics,

Criterion number two is that the munici-

pality be “outside the central cities and
older built-up suburbs of cur North and

~South Jersey Metropolitan areas (and sur-

rounding some of the smaller cities outside
those areas, as well) * * *” The plain-
tiff's view is that since Franklin is not a
central city or older built-up suburb, it is
“outside” those described municipalities,
and, therefore, the second criterion is met.
Defendant’s view is more limited; it takes
the position that by using the term “out-
side,” the Supreme Court meant municipali-
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ties which were neither central cities nor
older built-up suburbs but were in close
proximity thereto. The court neither whol-
ly agrees nor wholly disagrees with either
position. Obviously, the Mt. Laurel princi-
ples are not applicable to the central cities
or older built-up suburbs. However, that is
not to say that all municipalities which are
not central cities or older suburbs meet
criterion number two, as contended by
plaintiff. The court also rejects defend-
ant’s contention that this criterion requires
close proximity to central cities. What is
required is some reasonable geographic re-
lationship between the alleged developing
municipality and those areas which, because
of their loeation, population or substantial
economic activity generate a need or a de-
mand for housing; such areas are not nec-
essarily limited to central cities or older
suburbs.

The court finds that Franklin bears a
reasonable geographic relationship to areas
of substantial economie activity which gen-
erate employment and demand for housing.
It is within reasonable commuting distance
of Trenton, Somerville, New Brunswick,
Piscataway and the Plainfields. Criterion
number two, therefore, is also met.

The remaining express criterion is wheth-
er Franklin is in the path of inevitable
future growth. Defendant’s witness con-
tends that it is not. Historically, he con-
tends, growth in New Jersey has been along
a northeast to southwest corridor between
New York City and Philadelphia. Franklin
lies outside that corridor. Furthermore, de-
fendant contends, growth in New Jersey is
not necessarily inevitable. The testimony
of plaintiff’s witness, Moskowitz, tends to
support the last point. He conceded on
cross-examination that there has been a
slowdown of growth in the Hunterdon
County area which he attributed to general
economic conditions, the energy situation
and “smart municipalities.” However, he
also agreed that New Jersey, along with the
rest of northeast, was losing manufacturing
employment and that the most recent fig-
ures indicated that New Jersey’s popula-
tion, as a whole, had stopped growing,
Nevertheless, the evidence, particularly the
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various housing statistics introduced into
evidence, compel a conclusion that the
North Hunterdon area, particularly along
the I-78 corridor, and including Franklin
Township, would experience substantial res-
idential growth and residential develop-
ment, assuming availability of financing,
and zoning and planning controls which
would be attractive to developers. How-
ever, the same evidence compels the infer-
ence that much of this growth would be
relocation growth from within other areas
of the State. To that limited extent, there-
fore, the criterion of inevitable growth
would seem to have been met.

Accordingly, the criteria score is four to
two; that is, four of the Mt. Laurel criteria
have been met, resulting in an apparent
victory for plaintiff. However, 1 do not
believe the Supreme Court intended that its
criteria were to be used as so much litmus
paper. Application of Mt. Laurel requires
the exercise of judgment, not merely a cal-
culation. The express criteria found in that
opinion provide an analytical framework;
they are factors to be considered and, in a
given situation, one of these factors may be
much more significant than the others.

By any definition, Franklin is a rural
community of low population with no major
employment centers, no industry, no capital
infrastructure, but with 2 dedication of
most of its lands to agriculture. To be sure,
it is on the threshold of change, and what
applies to it now may not be applicable in
ten or even five years. But while it is on
the threshold, it has not yet crossed that
threshold.

One of the evils which Mt. Laurel sought
to remedy was so-called fiscal zoning, i. e,
zoning for and attracting industrial and
commercial ratables, while at the same time
excluding from residence within the com-
munity all but a few of the persons em-
ployed in these facilities. Franklin has not
been guilty of this practice. It currently
has no industrial zone, and its total industri-
al employment is 22. Its commercial zone is
minimal, and its largest commercial project
is a small semi-regional shopping center.
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Franklin’s zoning is consistent with the
general area in which it is located, which is
one of generally low density population.
The special character of this area is illus-
trated by reference to Exhibits D-6 and
D-8, which physically present the popula-
tion distribution and population density of

"the State by superimposing on a map of
New Jersey and its municipalities the popu-
lation characteristics of each municipality
expressed in terms of white for low popula-
tion, gray for moderate and black for high.
These exhibits dramatically reinforce the
impression of even the most casual observer
of New Jersey’s geographic, demographie
and economic characteristics: that the
greatest activity lies on an axis which runs
from New York City to Philadelphia on a
northeast to southwest bearing. The exhib-
its also reveal that two distinet areas in the
State exist which continue to be character-
ized as low population areas—the so-called
Pine Barrens of Ocean, Burlington and At-
lantic Counties (to which can be added the
agricultural lands of Gloucester and Salem
Counties), and the northwest quadrant of
the State consisting of Hunterdon, Warren
and Sussex Counties. In a State which has
been characterized as the most urbanized in
the nation, these two readily identifiable
areas are truly unique in that they continue
to be low in population, rich in natural
beauty, significant ecologically and agricul-
turally and rural in atmosphere and out-
look. It is not likely that the Mt. Laurel
principles were intended by the Supreme
Court to apply to municipalities located in
the northwest quadrant, such as Franklin
Township, and which continue to be rural,
absent some special circumstances. (See 67
N.J. at 160, 336 A2d 713, and footnote T of
Justice Pashman’s concurring opinion at 67
N.J. 200, 336 A.2d at 739, where he charac-
terized certain municipalities as being “dis-
tant from the path of development and
rural in character.” Of the six municipali-
ties so characterized by Justice Pashman,
four are in, or on the fringes of, the South
Jersey Pine Barrens and two are in the
northwest quadrant. The four southern
municipalities had 1975 populations ranging
from 4,540 to 17,106, with a density range

of 111 to 372. The two northwest town-
ships of Montague {Sussex) and Allamuchy
(Warren) had populations of 1,800 and 1,284
in 1975, with densities of 39 and 63. Exhib-
it D-11.)

The inappropriateness of applying the
Mt. Laurel principle to rural northwest qua-
drant municipalities, abhsent some special
circumstances, and to Franklin Township in
particular, is supported by the State Devel-
opment Guide Plan, Preliminary Draft
(September 1977). The plan, drafted by the
Division of State and Regional Planning of
the New Jersey Department of Community
Affairs, was admitted into evidence as a
joint exhibit, JE-1. It makes several points
which are relevant to the case at hand.

The Plan recognizes the need to protect
the State’s natural resources and places spe-
cial emphasis on the preservation of agricul-
ture and agricultural lands. It states:

Since 1950, the quantity of agricultural
land has deceased from 1.7 million acres
to 1.1 million acres. The gentle topogra-
phy of farmlands is well suited to resi-
dential development; and scenic areas,
particularly along water courses, provide
attractive settings for houses. Even very
low density development terds to intrude,
interfering with adjacent agricuitural ac-
tivities and with the sense of openness.

The challenge in future years will be to
protect key natural resources including
agricultural lands which provide benefits
to all New Jerseyans, regardless of loca-
tion. As the State expands in population
and economic activity, the possibility of
irreversible environmental damage and
the loss of irretrievable resources increas-
es. Land used for housing and shopping
centers cannot later be used for reser-
voirs and wildlife preserves. Land used
for factories and highways cannot also be
used for parks and agriculture. We need
to protect and use such resources wisely
as the State’s population continues to

grow. [at 25]

The Plan proposed to implement this poli-
ey with regard to agriculture by identifying
those areas of the State particularly suited
to agriculture due to the existence of favor-
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able soils and the large units of undevel-
oped land necessary for the application of
modern farming techniques. The map pro-
duced at page 40 of the Plan identifies
“Prime Open Agricultural Lands.” A very
significant proportion of such lands are in
the northwest quadrant and most of those
lands are in Hunterdon County. All of
Franklin Township is so classified.

The Plan also identifies {at 42) steep slope
areas where, in its opinion, development
should be discouraged. The map at 43
shows a significant concentration of steep
slope areas in the northwest quadrant
reaching into northern Hunterdon County.

The Plan recommends that the undevel-
oped areas of the State be divided into four
groups: (1) growth areas, (2) limited
growth areas, (8) agricultural areas and (4)
open space. One of the Plan’s conclusions is
that there is enough land in the growth
areas to accommodate most of the State's
development into the next century. (The
Plan, at 25, states that New Jersey's 7.3
million people oecupy only 30% of its land
area.}

The Concept Map, which is a visual illus-
tration of the Plan’s development recom-
mendations, very clearly and unequivocally
places the great proportion of northwest
quadrant lands in with the agrieultural area
or the limited growth area. Franklin
Township is quite definitely entirely placed
in the agricultural area, evidently due to its
favorable soils and current agricultural use.

An implied but significant conclusion of
the Plan is that the limited growth areas
and the areas proposed to be preserved for
agriculture, such as Franklin Township, are
not necessary to accommodate future resi-
dential growth or development, at least to
the end of this century; therefore, preser-
vation of those areas will not preclude the
attainment of legitimate housing goals or
the economic and social health of the State.

Indeed, it can be cogently argued that
high density development of the northwest
quadrant would adversely affect the social
health of the State by interfering with at-
tempts to revitalize our urban areas, which
is one of the goals of the Plan. (See text at
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pages 18 and 34 of the Plan) Significantly,
urban revitalization is the primary goal of
the second Byrne administration. Governor
Byrne made that goal the keynote of his
1978 inaugural address wherein he stated:

While we can never recapture the cities
of our youth, we can build on each of the
unique characteristics of our urban cen-
ters today. We can begin with the help
of business and industry to remake the
cities in a new image.

Why can't we actively encourage popu-
lation growth and investment in the cities
and deliberately discourage growth of un-
spoiled lands?

To this end, my second administration
will invest its capital and structure its
policies to make urban living more attrac-
tive. We can do this by deciding where
and where not to build sewage systems,
roads and public works and regional facil-
ities; where and when not to direct hous-
ing investment, economic development
projects, revenue sharing and tax incen-
tives; where and when not to invest the
time and talent of our state officials.

[The New York Times, Wednesday,
January 18, 1978. Section B, page 3]

If the hypothesis that low-income housing
cannot be built without government subsidy
18 accepted, high density development of the
northwest counties will be in the form of
housing for moderate, middle and upper
middle-income families. (Plaintiff’s ex-
pert's proposal for the development of its
Franklin tract would include some low and
moderate-income units if governmental as-
sistance were available. Moskowitz conced-
ed that the majority of the units in his
proposals would not be low or moderate-in-
come units.) Although hard statistics were
not introduced and perhaps are not availa-
ble, it ean be argued that a substantial
number of the occupants of such units will
have relocated from either the urban areas
of the State or from the inner suburbs
which ring those urban areas. In short, the
lowering of barriers to high-density devel-
opment in the rural and semi-rural areas of
the State would probably promote and en-
courage movement of the white middle
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class from the traditional urban centers and
their surrounding suburbs. A eontinuation
and aggravation of that movement would
tend to exacerbate currently existing social
and economic divisions and would probably
severely hamper an urban renaissance.

The Plan is not law. But it is the product
of objective analysis on a statewide basis.
The fact that Franklin’s land use policy is
consistent with the Plan is a very strong
indicia of the reasonableness of that policy
as expressed in its zoning ordinance. The
Plan also provides an express state policy
which supports the Supreme Court’s exemp-
tion of rural areas from the dictates of Mt
Laurel.

For the reasons set forth above, this court
concludes that Franklin Township is not, at
this time, a developing municipality, but
rather, is a rural municipality to which the
principles of Mt. Laurel are not presently
applicable.

Since this court has found that Franklin
is not a developing municipality, the obliga-
tion to provide a cross-section of housing
opportunities imposed by Mt. Laure! is not
applicable. Nevertheless, some comment
regarding the housing need within Franklin
is appropriate. Plaintiff contends that
there exists in Franklin a need for 85 low
income housing units, Exhibit JE-8, Hun-
terdon County Planning Board Master Plan
Report No. Z2 supports this contention.
That document also defines the need. It
does not constitute a finding that 85 Frank-
lin families lack shelter. Rather, it is a
statistical guess based on the existence of a
certain number of families with incomes
below a given level, combined with a find-
ing that there are a certain number of
substandard dwelling wunits (as defined
therein) in Franklin, as well as certain other
assumptions. See appendix 10 of JE-3,
which describes the statistical formula.
For the purposes of this opinion, this eourt
will assume the existence of this need.
This court, however, fails to see any real
relationship between that need and this hiti-
gation.

Plaintiff’s expert testified that low-in-
come housing could not be built without

government subsidy. He also outlined two
proposals for the development of his client’s
lands which, in his opinion, were economi-
cally feasible. (See part III of this opinien).
His proposals would no more meet the need
for low-income housing in Franklin than
would development under the current zon-
ing. Mt Laurel was designed to open the
door to housing for those in the lower por-
tions of the economic spectrum. Unfortu-
nately, its principles are being utilized as
leverage to -break down impediments to
high density developments which do not
serve, and probably cannot. serve, the inter-
ests promoted by that landmark decision.
See Pascack Ass’n, Ltd. v. Washington Tp.,
74 N.J, 470,379 A.2d 6 (1977). Accordingly,
a decision in favor of plaintiff in this case
would result in judicial override of a local
legislative decision, in & context which could
lead to the rapid and ultimately irreversible
intense development of a community which
is currently rural and predominantly agri-
cultural, without, however, acecomplishing
Mt. Laurel’s ends.

This court is also aware that continued
development .of Franklin into three-acre
residential lots may, in the long run, de-
stroy its rural flavor and its agriculture as
effectively as high-density development.
Solution of that dilemma is beyond the

power of this or any other court and will

require imagination and creativity at the
loeal level and probably new approaches to
land use control and planning from State
Government,

Il Alieged Violation of the Eﬂab]ir;g_Aét

[4] Glenview ‘contends that Franklin’s
ordinance is invalid because it does not
serve the purposes of zoning as set forth in
the Municipal . Land Use .Law, NJSA.
40:556D-1 et seq. Plaintiff specifically re-
fers to NJ.S.A. 40:55D-2(a), (d) and (e)
They provide as follows:

a. To encourage municipal . action to

guide the appropriate use or development

of all lands in this State, in 2 manner
which will promote the.public health,

safety, morals, and general welfare; .
. . % * . .
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d. To ensure that the. development of
individual municipalities does not conflict
with the development and general wel-
fare of neighboring munieipalities, the
county and the State as a whole;

e. To promote the establishment of ap-
propriate population densities and con-
centrations that will contribute to the
well-being - of persons, neighborhoods,
communities and regions and preserva-
tion of the environment.

Citation of these sections adds nothing to
plaintiff’s case. Whether, how and to what
extent the purposes of the act, as expressed
in subsections (2), (d) and (e), are effectuat-
ed is & decision reserved to each municipali-
ty, subject to judicial review at which time
the municipality’s decision must be upheld
unless it is found to be arbitrary or unrea-
sonable. Pascack Ass’n, Ltd. v. Washington
Tp., 74 N.J. 470, 379 A.2d 6 (1977); Swiss
Village Assocs. v. Wayne Tp., 162 N.J.Su-
per. 188, 892 A.2d 596 {App.Div.1978).

Reliance on the cited sections really begs
the question and appears to be an attempt
to reassert the principles of Mt Laurel
without relying on Mt. Laure]l and its limi-
tations. As such, and for the reasons ex-
pressed in Part I of this opinion, the plain-
tiff’s argument is rejected. :

III. Economic Utility of Plaintiff's Lands

[51 Plaintiff contends that the three-
acre residential zone renders his lands eco-
nomically useless, and therefore the ordi-
nance as applied to his property is invalid.
Plaintiff purchased the tract in question,
including lands in the neighboring Town of
Clinton, in 1967. It was zoned three-acre
residential at that time. The total area was
301 acres.

Robert McEldowney, a professional engi-
neer, testified on behalf of plaintiff. A
map prepared by his firm was introduced
into evidence as P—4. It showed plaintiff’s
lands, including the Town of Clinton piece
as well as some other adjoining properties
and features. McEldowney testified that
54 acres are located in the Town of Clinton
in an industrial zone located to the north of,
and contiguous with, plaintiff’s Franklin
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properties. The Franklin property consists
of 242 acres, which is bisected by a railroad
track. The land east of the railroad, con-
sisting of 68 acres, has severe developmen-
tal limitations. It lies between the railroad
track and the South Branch of the Raritan
River. It has access problems and a sub-
stantial part of it, but not all of it, is in a
flood hazard area. The bhalance of the
Franklin property consists of approximately
174 developable acres west of the railroad.
It is bounded on the west by the Clinton-
Sidney Road, with a frontage on that road
of approximately 1,500 feet.

McEldowney testified that he was con-
sulted by plaintiff for the purpose of testi-
fying in this matter. As part of his respon-
sibility he prepared the map referred to as
P—4, which contains thereon a proposed sub-
division of the 174 developable acres in
Franklin Township. According to McElL-
downey, the proposed subdivision is, in his
opinion, the optimum subdivision plan for
this particular property under the existing
zoning ordinance. The plan resulted in the
creation of 49 lots, all of which conformed
to the minimum requirements of the zoning
ordinance. Some of the lots are, in fact, in
excess of the minimum three-acre require-
ment. The subdivision prepared by McEl-
downey contained 10,300 lineal feet of new
streets. Access to the subdivision iz from
the Clinton-Sidney Road frontage and also
from a road located in the Town of Clinton.
The 10,300 feet of roads includes 2,000 feet
in the Clinton industrial zone, which con-
tains none of the 49 residential lots.

McEldowney testified that the improve-
ments required by the subdivision ordinance
of Franklin Township, including the new
streets, would cost $72 a lineal foot of road,
or $742,000 for 10,300 feet of road. The
estimated cost of improvements would cal-
culate to $15,000 a lot. However, if the
2,000 feet of road in Clinton are eliminated,
then the cost of the improvements per lot
would be $12,000., One-hundred thousand
dollars of McEldowney’s figures included
miscellaneous and contingencies. He also
conceded that his estimate might change if
plaintiff did its own work rather than con-
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tracting out the constructlon of the im-
provements.

Defendant introduced no evidence to con-
‘tradict McEldowney's testimony. However,
the court is not convinced that the 2,000
feet of road in the Town of Clinton is really
necessary to develop plaintiff's Franklin
lands. While McEldowney testified that
from a planning point of view it was pre-
ferable to have the second aceess, this court
finds as a fact that plaintiff has not proved
that the second aceess is necessary, or that
the expense of the 2,000 feet of roadway in
its industrial zone should be considered as a
legitimate expense of the preparation of its
Franklin lands for the sale of residential
lots. Accordingly, the court accepts McEl-
downey’s amount of $12,000 as an improve-
ment cost per lot rather than the $15,000.
The court knows that in so doing plaintiff is
being given the benefit of the doubt with
regard to the $100,000 of miscellaneous
items and contingencies, although the testi-
mony with regard to those two items was
somewhat weak.

McEldowney’s proposal did not include
development of the area east of the rail-
road, and the court finds as a fact based
upon his testimony that development of
that area would be impractical because of
its access problems and because of the limi-
tations imposed by its proximity to the Rar-
itan River flood plain.

Plaintiff also introduced the testimony of
Clarence Blazure, a local realtor, who had
prepared a marketing analysis consisting of
sales in Franklin Township and other neigh-
boring Hunterdon eommunities in 1976 and
1977. Exhibit P-6. Mr. Blazure concluded
that there is a strong demand for housing
in the Clinton-Franklin Township area, par-
ticularly in the $50-60,000 category. In his
opinion, housing in that price range cannot
be built in Franklin Township because of
the limitations of its zoning and subdivision
ordinances. Blazure analyzed the various
factors which go into the pricing of a sin-
gle-family home on newly developed three-
acre residential lots and concluded that such
a project, to be economically viable, would
require a price per house and lot ranging

from $90,000 to 103,000. He testified that
plaintiff would ‘be unable to sell houses at
that price on that particular property be-
cause it was next to (a) an industrial zone,
(b} a noisy interstate highway, (¢) a eorrec-
tional institution, (d) a state hospital for
mentally retarded children, (e) a large shop-
ping center, and {f) a railroad.

The court notes that plaintiff does not
contend that there is a lack of effective
demand for homes in the $100,000 category,
nor could plaintiff make such a contention.
Blazure’s marketing analysis indicates that,
in 1976 and 1977, 24% of the homes sold in
Franklin Township sold for over $100,000
and that 40% of them sold for over $80,000.
Furthermere, Franklin Township Tax As-
sessor Schmid testified and introduced into
evidence as D-5, a statistical study of lot
sales in Franklin Township during 1977 and
1978. These lots were vacant lots without
houses, Of the 12 lots sold in 1977, ten sold
for $25,000 or more, with one selling for
$45,000. Of the 15 lots sold in 1978, six, or
40% sold for $30,000 or more, and seven sold
for between $25,000 and $30,000. Accord-
ingly, the court finds as a fact that there is
an existing effective demand for lots and
houses in the price range at which plaintiff
would have to sell lots and houses under
current zoning limitations.

The isolated issue, therefore, is whether
plaintiff’s lands are so situated, physically
and geographically, that a person willing
and able to pay $30,000 for a lot or $100,000
for a home would not make such an invest-
ment in a lot or home on plaintiff’s Frank-
lin Township lands.

With regard to the proximity of the
Franklin lands to Interstate Route 78, P4
clearly establishes that the highway is at
least 2,000 feet from the closest perimeter
of those lands. Furthermore, plaintiff in-
troduced no evidence, other than Blazure's
characterization of the highway as noisy,
with regard to any measure of noise pro-
duced by traffic on that particular road and
which would be heard by residents on plain-

1iff’s Franklin lands.

There is a railway track in the easterly
portion of the tract, and aceording to McEl-
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downey's design, this railroad track forms
the boundary between the developable
lands on the west and the nondevelopable
lands on the east. Pursuant to his design as
shown on P4, the track will adjoin the rear
of eight of the proposed lots. As such, the
track is at least 500 feet from the road upon
which each of the eight lots will front. No
evidence was introduced as to whether, in
fact, this particular track is ever used and,
if so, the frequency or infrequency of such
use. Furthermore, as a countervailing fae-
tor, purchasers of those particular lots,
while running the risk of the noise of a
possible passing train, would also enjoy the
probability that the lands east of the rail-
road track would never be developed but
would remain in their natural state.

Plaintiff introduced into evidence as P-7
an aerial photograph of its lands and sur-
rounding vicinity. That photograph shows
the Clinton Reformatory for Women and
the State Hospital for Retarded Children.
Those institutions are located in neighbor-
ing Union Township and from the photo
appear to be approximately a half-mile
from the northwesterly corner of the
Franklin lands. McEldowney's map, P4,
corroborates those approximate distances.

P-4 also graphically portrays the topog-
raphy of plaintiff’s lands by way of contour
lines. Those lines indicate that the develo-
pable lands in Franklin, when viewed from
the northwest corner—that is, from the in-
tersection of the northern perimeter with
Clinton-Sidney Road—are almost bowl-
shaped. The frontage along the Clinton-
Sidney Road, the westerly perimeter, is
much higher than the developable lands ad-
jacent to the railroad track. Specifically,
the lands along the frontage have an eleva-
tion of 280 to 340 feet. From there the
lands slope down until the elevation at or
about the railroad track is approximately
180 feet. The elevation of the northern
perimeter ranges from 340 feet at the Clin-
ton-Sidney Road to a low of 220 feet.
From that northern perimeter the land then
drops off into the valley to a low of approx-
imately 180 feet at the railroad track. In
effect, the northern perimeter and the
western perimeter are ridges which isolate
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plaintiff’s lands from the small commercial
area which adjoins it on the north and
which includes the Laneco Shopping Center,
and also isolates it from Route 78 and the
development north of Route 78 in the Town
of Clinton, including the Correctional Insti-
tution and the State Hospital. The lands to
the west of the Clinton-Sidney Road and to
the south of plaintiff’s proposed develop-
ment are rolling, open farmland.

Plaintiff also complains about the exist-
ing industrial zone in the Town of Clinton
contiguous to its developable Franklin
lands. This industrial zone is also owned by
plaintiff. It is vacant land and has re-
mained vacant for a long period of time,
despite the fact that it has been zoned
industrial for at least a decade. Indeed,
plaintiff’s president testified that it had
made several attempts to develop that in-
dustrial property, but none was successful.
To the extent that the existing industrial
zone may present a marketing problem
with regard to some of the developable
Franklin land, plaintiff is in a premier posi-
tion to provide a buffer between the indus-
trial rezoned land in Clinton and his pro-
posed residential development.

Certain of the plaintiff’s other evidence
appears to be inconsistent with its claim
that the property is currently zoned into
economic uselessness. Blazure testified
that he valued the plaintiff’s lands at $3,000
an acre. Plaintiff's purchase price was ap-
proximately $1,100 an acre. It is hard to
believe that lands which could eommand
$3,000 an acre on the open market are eco-
nomically useless. Furthermore, as part of
its presentation plaintiff’s planner, Mos-
kowitz, presented some general ideas as to
how his client’s property could be developed
if the current zoning were invalidated.
Those proposals are graphically illustrated
in Exhibits P-10 and P-11. These propos-
als involved a mix of townhouses, condo-
miniums and single-family units. One pro-
posal would also include an intermingling of
commercial nses. Moskowitz candidly con-
ceded that the majority of these units
would not be low or moderate-income units.
In fact, as the court recalls his testimony,
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he also conceded that low and moderate-in-
come units could not be built without some
form of governmental subsidy or assistance.
He anticipated the price of many of the
units as being from $55,000 te 60,000.
There was no testimony as to the anticipa-
ted price of the single-family homes. The
court does note, however, that Moskowitz's
proposals place some condominium units
and a cluster of single-family homes as
close to the railroad track as some single-
family homes would be under McEldow-
ney’s conventional subdivision plan.

At the termination of the testimony both
parties invited the court to make a physical
inspection of plaintiff’s lands. The court
did so to better understand the evidence but
not for the purpose of making independent
findings based on the inspection. Morris
Cty. Land v. Parsippany-Troy Hills Tp., 40
N.J. 539, 193 A24 232 (1963). After the
physical inspection the attorney for plain-
tiff asked the court to take judieial notice
of certain characteristics of the property
and its environs. The court will refrain
from so doing and will limit the physical
inspection to the establishment of a better
understanding of the evidence. In that
vein, the court notes that its physical in-
spection of the property confirmed the top-
ographical characteristics revealed in P-4—
that is, that the property is high and ridge-
like on its northern perimeter and slong the
Clinton-Sidney Road frontage, and from
there slopes down to the railroad tracks,
The inspection also confirmed the fact as
demonstrated by P-4 and P-T that those
two ridges serve to isolate the property
from the commercial area and shopping
center immediately to the north. The in-
spection also confirmed the distance of the
Correctional Institution and the State Hos-
pital and further confirmed the inference to
be drawn from the aerial map, P-7, that
those institutions were so situated physieal-
ly as not to constitute a visually disturbing
image. Of course, the court has no way of
measuring or gauging what psychologieal
impact the existence of those institutions
may have on a prospective purchaser of a
home. It is likely that some prospective
purchasers will be disturbed. It is also

equally likely that some prospective pur-
chasers won't care.

The standards of judicial review of a
zoning ordinance were cogently expressed
in Bow & Arrow Manor v. West Orange, 63
N.J. 335, 307 A.:2d 563 (1973):

It is fundamental that zoning is a mu-
nicipal legislative function, beyond the
purview of interference by the courts un-

. less an ordinance is seen in whole or in
application to any particular property to
be clearly arbitrary, capricious or unrea-
sonable, or plainly contrary to fundamen-
tal principles of zoning or the statute.

N.J.8.A. 40:55-81, 32. It is commonplace

in municipal planning and zoning that

there is frequently, and certainly here, a

variety of possible zoning plans, districts,

beundaries, and use restriction classifica-

tions, any of which would represent a

defensible exercise of the municipal legis-

lative judgment. It is not the function of
the court to rewrite or annul a particular
zoning scheme duly adopted by a govern-
ing body merely because the court would
have done it differently or because the
preponderance of the weight of the ex-
pert testimony adduced at a trial is at
variance with the local legislative judg-
ment. If the latter is at least debatable
it is to be sustained. [at 343, 307 A.2d at

567]

In that case several landowners mounted
an attack on the zoning of their land which
was very similar to the approach taken by
plaintiff Glenview. The Supreme Court,
applying the principles expressed above, re-
versed the trial court and the Appellate
Division decisions sustaining the attack,
The erux of the court’s decision appears at
page 345, 307 A.2d at 568:

We are satisfied, without here detailing
all of the extensive proofs, that the basic
determination under appeal was in error
because not giving due deference to the
local legislative judgment in the matter.
The situation presented does not mandate
that all the Prospect Avenue frontage
(much less the Riding Club) be zoned for
general commercial uses or that residen-
tial zoning for that segment thereof
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north of Kruvant be proscribed. What
we have here is a fairly disputable area
where commercial influences converge
with residential ones. The legislative
judgment could reasonably go either way.
It is for the governing body to decide the
boundary lines for adjoining districts of
discordant character.

In the case at bar plaintiff has not
carried its heavy burden of proving that
Franklin Township’s ordinance, as applied
to its property, deprives it of economic utili-
ty of its property. Plaintiff’s contention
that the ordinance is, therefore, arbitrary
and unreasonable is rejected. What has
been presented is a debatable guestion as to
the appropriateness of the zoning as it af-
fects plaintiff’s tract. Being a debatable
question, the local legislative judgment
shall prevail.

Plaintiff’s reliance on Schere v. Freehold
Tp., 119 N.J.Super. 433, 202 A.2d 35 (App.
Div.1972) is misplaced. One basis for that
decision was a complete lack of any proof to
show a demand for the type of housing
zoned. The court’s view on this point was
buttressed by the fact that little or no de-
velopment on 40,000 square foot lots had
occurred since that restriction was first
adopted in 1965. The court also based its
decision on an express finding that the spe-
cific purpose of that particular zoning re-
striction was to prevent utilization of the
property for municipal fiscal reasons.

Plaintiff’s reliance on the testimony of
Tublitz, who had been a planning consult-
ant for Franklin Township, is also mis-
placed. Looking at his testimony in a light
most favorable to plaintiff, it was his opin-
ion that plaintiff’s tract was very appropri-
ate for high-density development because of
its location and proximity to the Town of
Clinton’s sewerage and water systems.
What the plaintiff’s arguments ignore is
the fact that planners have no legislative
authority. Zoning decisions are made by
local legislative bodies and not by their
consultants.

Judgment for defendant is to be entered
in accordance with this opinion.

.397 ATLANTIC REPORTER, 2d SERIES

' 164 N.J.Super. 587

BALDYGA CONSTRUCTION COMPA-
NY, INC., a New Jersey
Corporation, Plaintiff,

V.

Donald A. HURFF, Sr., Diane F. Hurff, his
wife, the Behm Corporation, Atlantic
City Electric Company, Dee Wood In-
dustries, Inc., t/a Dee Wood Lumber
Co., the First National Bank of Tucka-
hoe, and Edwin W, Falls, Defendants.

Superior Court of New Jersey,
Law Division (Civil).

Dec, 22, 1978,

Masonry subcontractor brought action
against homeowners to enforce mechanic’s
lien. Homeowners made motion for sum-
mary judgment. The Superior Court, Law
Divigion, Staller, J. 8. C., held that: (1)
where building contract requires work to be
performed at various stages at different
times during construction process, work and
materials cannot be considered as furnished:
for purposes of mechanic’s liens statute un-
til whole contract is completed, and (2)
question of material fact as to whether
subcontractor had actual knowledge of
work abandonment by general contractor
existed, precluding summary judgment.

Motion denied.

1. Mechanics’ Liens ¢=132(10)

Where building contract requires work
to be performed at various stages at differ-
ent times during construction process, work
and materials cannot be considered as fur-
nished for purposes of four-month period
for filing mechanic’s lien claims until whole
contract is completed. N.J.8.A. 2A:44-91.

-2. Mechanics’ Liens &==132(9)

It would be unreasonable and contrary
to remedial spirit of Mechanic's Lien Law



