1322 N.J.

170 N.J.Super. 461

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, a nonprofit corporation
of the State of New Jersey, Cleveland
Benson, Fannie Botts, Judith Champion,
Lydia Cruz, Barbara Tippett, Kenneth
Tuskey and Jean White, On their own
behalf and on behalf of all others simi-
larly situated, Plaintiffs-Respondents
and Cross-Appellants,

Y.

The MAYOR AND COUNCIL OF the
BOROUGH OF CARTERET, Township
Committee of the Township of Cran-
bury, Mayor and Council of the Borough
of Dunellen, Township Committee of the
Township of East Brunswick, Township
Committee of the Township of Edison,
Mayor and Council of the Borough of
Helmetta, Mayor and Council of the
Borough of Highland Park, Mayor and
Council of the Borough of Jamesburg,
Township. Committee of the Township
of Madison, Mayor and Council of the
Borough of Metuchen, Mayor and Coun-
cil of the Borough of Middlesex, Mayor
and Council of the Borough of Milltown,
Township Committee of the Township
of Monroe, Township Committee of the
Township of North Brunswick, Town-
ghip Committee of the Township of Pis-
cataway, Township Committee of the
Township of Plainsboro, Mayor and
Council of the Borough of Sayreville,
Mayor and Council of the City of South
Amboy, Township Committee of the
Township of South Brunswick, Mayor
and Council of the Borough of South
Plainfield, Mayor and Council of the
Borough of South River, Mayor and
Council of the Borough of Spotswood,
Township Committee of the Township
of Woodbridge, Defendants-Appellants
and Cross-Respondents.

Superior Court of New Jersey,
Appellate Division.

Argued May 1, 1979.

Decided Sept. 11, 1979.
Action was brought against municipali-
ties to invalidate their zoning ordinances
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for failure to make adequate provisions for
fair shares of low and moderate income
regional housing needs and to require them
to rezone in accordance with specified allo-
cations. The Superior Court, Chancery Di-
vision, 142 N.J.Super. 11, 359 A 2d 526, en-
tered judgment for plaintiffs and the mu-
nicipalities appealed and piaintiffs cross-ap-
pealed. The Superior Court, Appellate Di-
vision, Antell, J. A. D., held that where
plaintiffs failed to prove an appropriate re-
gion for which the municipalities had an
obligation to provide their fair share of
opportunity for construction of low and
moderate income housing, plaintiffs’ proofs
were insufficient to support their claim of
exclusionary zoning.

Reversed.

1. Action =13

Test to determine whether plaintiffs
have standing to sue is whether plaintiffs
have sufficient stake in outcome of proceed-
ings and whether their position is truly
adverse to that of defendants.

2. Municipal Corporations ¢=121
Individual plaintiffs had standing to
urge state constitutional infirmities in mu-
nicipalities’ zoning ordinances in action
against municipalities to invalidate their
zoning ordinances for failure to make ade-
quate provision for fair shares of low and
moderate income regional housing needs
and to require them to rezone in accordance
with specified allocations, even though they
did not reside in defendant municipalities
and had not actively sought housing there.

3. Municipal Corporations 121
Individual plaintiffs had standing to
argue violations of Thirteenth and Four-
teenth Amendments of United States Con-
stitution and violations of Fair Housing Act
in action in state court against municipali-
ties to invalidate their zoning ordinances
for failure to make adequate provisions for
fair shares of low and moderate income
regional housing needs and to require them
to rezone in accordance with specified allo-
cations, even though plaintiffs did not re-
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side in defendant municipalities and had not
actively sought housing there.. Civil Rights
Act of 1968, §§ 801 et seq., 812(a), 42 U.S.
C.A. §§ 3601 et seq., 3612(a); US.CA.
Const. Amends. 13, 4.

4. Action +==13 S
New Jersey courts are not bound by
foederal rules of standing.

5. Civil Rights =115

Proof of discriminatory:intent was not
required under Fair Housing Act in action
challenging allegedly exclusionary zoning
ordinances, Civil Rights : Act of 1968,
§§ 801 et seq, B812(a), 42 USCA
§§ 3601 et seq., 3612(a).

6. Courts &97(h)

In the interpretation of federal stat-
utes, courts of New Jersey are bound by
decisions of federal courts. -

7. Municipal Corporations =63.1(5)

Program to make adequate provision in
municipalities for fair shares of low and
moderate income regional housing needs is
more appropriate for legislative, rather
than judicial, implementation, but where
other branches of government do not act,
courts have no choice but to deal with the
issue as effectively as is consistent with the
limitations of judicial process.

8. Zoning and Planning =638

Mere physical boundaries of State’s po-
litical subdivisions in no way respond to
criteria for selection of app:"opria'oe region
as to which low and moderatlz income hous-
ing needs are to be determined, in challenge
to allegedly exclusionary zor:;ing; such cri-

teria are that region be large enough to-

reflect full needs of housing market area of
which subject municipality forms a part and
that such area be that from 'which, in view
of available employment ahd transporta-
tion, population of municipality would be
drawn absent exclusionary zoning.

9, Zoning and Planning =68
Appropriateness of geographical area
as to which it is sought to determine low

and moderate income housing needs, for
purposes of challenge to allegedly exclu-
sionary zoning, is not related to number of
municipalities in such area which have been
made parties to the action.
10. Zoning and:Plar:ming &=68

Reasons given by trial court in conclud-
ing that county constituted an appropriate
region for determination of low and moder-
ate income housing needs, including that
county was & standard metropolitan statis-
tical area, that 20 of 25 municipalities in
county joined an application for a communi-
ty development block grant as an “urban
county,” and that entire county was within
sweep of suburbia, did not supply critical
determination that area of region be large
enough to insure that it is one from which
prospective population of muniecipality
would be substantially drawn in absence of
exclusionary zoning.
11. Zoning and Planning =647

In action against municipalities to in-
validate their zoning ordinances for failure
to make adequate provision for fair shares
of low and moderate income regional hous-
ing needs and to require them to rezone in
accordance with specified allocations, evi-
dence could nof. support a realistic expecta-
tion that prospective population of such mu-
nicipalities would be substantially drawn
from confines of county in view of fact that
such municipalities Jay within either of two
large metropolitan pegions.
12. Municipal Corporations =63.1(5)

Once triall coubt determined that mu-
nicipalities’ ordinances were deficient for
failure to make adequate provision for fair
shares of low and moderate income regional
housing needs, tria] court should not have
undertaken to make a formulaic allocation
of region’s uﬁlmét housing needs among
such municip'a‘itiéi:?f,J municipality should be
given full opi)ori,qnity to act as regards
such needs wi”iho? judicial supervision.
13. Zoning and Planning =647

Where plaintiffs failed to prove appro-
priate region for which municipalities had
an obligation to provide their fair share of
opportunity for construction of low and
moderate income housing, plaintiff’s proofs
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were insufficient to support claim of exclu-
sionary zoning,

14. Zoning and Planning =681

In action against municipalities to in-'

validate their zoning ordinances for failure
to make adequate provisions for fair shares
of low and moderate income regional hous-
ing needs and to require them to rezone in
accordance with specified allocations, it was
essential that plaintiffs prove that munici-
palities excluded such housing through their
choice of zoning policies and that such
choice was arbitrary.

15. Appez] and Error ¢=1177(1)

Matter would not be remanded for new
trial, where to do so would merely serve
purpose of allowing plaintiffs to pursue a
theory which they eschewed in the earlier
trial on an issue as to which they had the
burden of proof.

William C, Moran, Jr., Cranbury, for de-
fendant-appellant Tp. of Cranbury (Huff &
Moran, Cranbury, attorneys).

Bertram E. Busch, New Brunswick, for
defendant-appellant Tp. Council of Tp. of
East Brunswick (Busch & Busch, New
Brunswick, attorneys; Mare Morley Kane
on the brief).

Thomas R, Farino, Jr., Cranbury, for de-
fendant-appellant Tp. of Monroe,

Joseph H. Burns, Newark, for defendant-
appellant Tp. of North Brunswick.

Daniel 8. Bernstein, Plainfield, for de-
fendant-appellant Tp. of Piscataway (Sach-
ar, Bernstein, Rothberg, Sikora & Mongel-
lo, Plainfield, attorneys).

Joseph L. Stonaker, Princeton, for de-
fendant-appellant Tp. Committee of Tp. of
Plainsboro.

Barry C. Brechman, Kendall Park, for
defendant-appellant Tp. Committee of Tp.
of South Brunswick.

Sanford E. Chernin, Somerset, for de-
fendant-appellant Mayor and Council of the
Borough of South Plainfield (Chernin &
Freeman, Somerset, attorneys).
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Marilyn J. Morheuser, Newark, and Mar-
tin E. Sloane, Washington, D. C. (pro hac
vice) argued the cause for all plaintiffs-re-
spondents (Baumgart & Ben-Asher, East
Orange, attorneys). ' C

Before Judges HALPERN, ARD and AN-
TELL.

The opinion of the court was delivered by

ANTELL, J. A. D.

Defendants appeal from a judgment of
the Chancery Division invalidating their
zoning ordinances to the extent that they
make inadequate provision for fair shares
of low and moderate-income regional hous-
ing needs and requiring them to rezone in
accordance with specified allocations.

Plaintiff Urban League is a nonprofit
corporation which works to improve the
economic conditions of racial and ethnic mi-
nority groups and alleges a special interest
in the need for low and moderate-income
housing. The individual plaintiffs are low
and moderate-income persons residing in
Northeastern New Jersey. They seek hous-
ing and employment opportunities for
themselves and educational opportunities
for their children in defendant municipali-
ties, but claim these are foreclosed by de-
fendants’ allegedly exclusicnary land use
regulations. Plaintiffs bring this action on
their own behalf and on behalf of others
similarly situated, pursuant to R. 4:32.

The 23 defendants originally sued com-
pose all the municipalities in Middlesex
County except for Perth Amboy and New
Brunswick. During the proceedings below
the complaint was unconditionally dismissed
with respect to defendant Dunellen, and
consent judgments of conditional dismissal
were entered with respect to 11 other de-
fendants. Of the remainder only Ol
Bridge (formerly known as Madison Town-
ship} did not appeal. Appeals are now be-
ing pursued only by Cranbury, East Bruns-
wick, Monroe, Piscataway, Plainshoro,
Sayreville, South Brunswick and South
Plainfield. Also before us is plaintiffs’
cross-appeal from the court’s denial of relief
requested beyond what was granted,
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Defendants first contend that the trial
judge erred in ruling: that the individual
plaintiffs had standmg to urge state consti-
tutional infirmities in defendants’ zoning
ordinances. In raising this issue defendants
éssentially contend that criteria for stand-
ing in these cases should be confined to
those specifically applied in South Burling-
ton Cty. N. A. A. C. P. v. Mt. Laurel Tp,, 67
N.J, 151, 336 A.2d 718 (1975) (hereinafter
Mt. Laurel). They, argue that because
these plaintiffs, except for one, neither re-
side in defendant municipalities nor have
actively sought housing there they fail to
qualify.

[1,2] But New Jersey rules of standing
are characterized by great liberality. The
test is whether plaintiffs have a sufficient
stake in the outcome of the proceedings and
whether their position is truly adverse to
that of defendants. Crescent Park Tenants
Ass'n v. Realty Eq. Corp. of N. Y., 68 N.J.
98, 107-108, 275 A2d 433 (1971). As
recently explained by our Supreme Court in
Home Builders League of South Jersey Inc.
v. Berlin Tp, 81 NJ. 127, 405 A2d 381
(1979):

These prerequisites are inherently fluid

and “in cases involving substantial public

interest * * * ‘but slight private in-
terest, added to and harmonizing with the
public interest’ is sufficient to give stand-
. ing.” Elizabeth Federal Savings & Loan

Ass'n v, Howell, 24 N.J. 488, 499, 132 A.2d

779, 788 (1957). See also In re Quinian,

70 N.J. 10, 84-85, 335 A.2d 647, cert. den.

429 U.S, 922, 97 S.Ct. 319, 50 L.Ed.2d 289

(1976). (at 182, 4056 A.2d at 384).

It added that the Legislature has expressed
the publie interest in cases such as these by
defining an “interested party” in the Mu-
nicipal Land Use Law as “any person,
whether residing within or without the mu-
nicipality, whose right to use, acquire, or
enjoy property is or may be affected by any
action taken under thisact * * *” NJ
S.A. 40:55D-4. Also see, Urban League of
Essex Cty. v. Mahwah Tp,, 147 N.J.Super.
28, 870 A.2d 521 (App.Div.1977) certif. den.
74 N.J. 278, 377 A.2d 682 (1977).

The trial judge correctly resolved the is-
sue of standing with respect to state consti-
tutional issues in plaintiffs’ favor.

[3,4] On the ¢ross-appeal the individual
plaintiffs assert that the trial judge erred
in denying them standmg to argue viola-
tions of the 13th’ 'and 14th Amendments of
the United States Constitution and viola-
tions of the Civil Rights Act of 1968, also
known as the Fair Housing Act, 42 U.5.C.A.
§ 3601 et seq. In ruling as he did the trial
judge applied principles formulated in
Warth v. Seldin, 422 U.S. 490, 85 S.Ct. 2197,
45 L.Ed2d 343 (1975). For reasons ‘which
we explained in Urban League of Essex
Cty. v. Mahwah Tp., supra, 147 N.J.Super.
at 33-34, 370 A.2d 521, this was error. New
Jersey courts are not bound by federal rules
of standing. The rights asserted by the
individual plaintiffs could only have arisen
under 42 U.S.CA. § 3612(a) and, by the
language of that statute, are enforceable
“in appropriate State or local courts of gen-
eral jurisdiction.” : See Urban Lesgue of
Essex Cty. v. Mahwah Tp., supra.

[5,6] Plaintiffs further claim that the
trial judge erred in dismissing the corporate
plaintiff’s complaint for racial discrimina-
tion under the foregoing federal statute.
The reason given was that “no credible
evidence of deliberate or systematic exclu-
gion of minorities was before the court.”
Urban League of (Greater New Brunswick

‘v. Carteret, 142 N.J.Super. 11, 19, 359 A.2d
526 (Ch.Div.1976), certif. den. 74 N.J. 262,

877 A2d 682 (1977).! Without deciding
whether the evidence presented actually
suffices to prove a violation, we conclude
that the trial judge erred in requiring proof
of a discriminatory intent since this ruling
is in conflict with controlling authorities.
It is settled thatiin the interpretation of
federal statutes ¢ourts of this state are
bound by decisions of the federal courts.
Southern Pacific Co. v. Wheaton Brass
Works, 5 N.J. 594, 598, 76 A.2d 89¢ (1950},
cert. den. 341 U.S. 904, T1 S.CL 614, 95
L.Ed. 1343 (1951); Penbrook Hauling Co. v.
Sovereign Constr. Co., 128 N.J.Super. 179,

1. An application was made to the Supreme Court for direct certification to the trial court.
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185, 819 A.2d 277 (Law Div.1974), aff'd 186
N.J.Super. 395, 346 A.2d 433 (App.Div.1975).

The pertinent principles are contained in
Metropolitan, ete. v. Arlington Heights, 558
F2d 1283 (7 Cir. 1977), cert. den. 434 U.S.
1025, 98 S8.Ct. 752, 54 L.Ed.2d 772 (1978).
There a landowner sued the defendant mu-
nicipality to compel rezoning of plaintiff's
property in order to permit construction of
a federally financed low-cost housing
project. The suit was brought under the
Fair Housing Act, 42 U.S.C.A. 3601 et seq.
Section 3604(a) thereof prohibits discrimina-
tion “because of race,” and the Circuit
Court of Appeals rejected the “narrow
view” that this language requires a showing
of a discriminatory purpose. Instead, it
took the “broad view” that “a party com-
mits an act ‘because of race’ whenever the
natural and foreseeable consequence of that
act is to discriminate between races, regard-
less of his intent.” At 1288. The court
could not agree that “Congress in enacting
the Fair Housing Act intended to permit
municipalities to systematically deprive mi-
norities of housing opportunities simply be-
cause those municipalities act discreetly.”
Id. at 1290, The holding of that decision,
which we deem applicable hereto, was stat-
ed in the following language:

We therefore hold that at least under
some circumstances a violation of Section
3604(a) can be established by a showing
of discriminatory effect without a show-
ing of discriminatory intent. [At 1290]
The court then directed that in determin-

ing whether the particular cireumstances of
each case merit relief the following “four
critical factors” be considered:

* * * (1) how strong is plaintiff's

showing of discriminatory effect; (2) is

there some evidence of discriminatory in-
tent, though not enough to satisfy the

constitutional standard of Washington v.

Davis, [426 U.S. 299, 96 S.Ct. 2040, 48

L.Ed2d 597 (1976)]; (3) what is the de-

fendant’s interest in taking the action

complained of; and (4) does the plaintiff
seek to compel the defendant to affirma-
tively provide housing for members of
minority groups or merely to restrain the
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defendant from interfering with individu-
al property owners who wish to provide
such housing. [At 1290]

Accord, United States v. Mitchell, 580 F.2d
788, 791 (5 Cir. 1978); Resident Advisory
Bd. v. Rizzo, 564 F.2d 126, 146148 (3 Cir.
1977), cert. den. 435 U.S. 908, 98 S.Ct. 1457,
55 L.Ed2d 499 (1978); Smith v. Anchor
Bldg. Corp., 536 F.2d 231, 233 (8 Cir. 1976);
United States v. Black Jack, Missouri, 508
F.2a 1179 (8 Cir. 1974), cert. den. 422 U.S.
1042, 95 S.Ct. 2656, 45 L.Ed2d 694 (1975),
reh. den. 423 U.S. 884, 96 S.Ct. 158, 46 L.Ed.
2d 115 (1975); United States v. Milwaukee,
441 F.Supp. 1377, 1382 (E.D.Wis.1977).

We turn to the substantive issues of the
appeal. The action was brought upon the
Mt Laurel principles that each developing
municipality must “by its land use regula-
tions, make realistically possible the oppor-
tunity for an appropriate variety and choice
of housing for all categories of people who
may desire to live there, of course including
those of low and moderate income,” and
that its obligation “to afford the opportuni-
ty for decent and adequate low and moder-
ate income housing extends at least to
‘¢ * * the municipalities’ fair share of
the present and prospective regional need
therefor.”” 67 N.J. at 174, 187-188, 336 A.
2d at 731-32.

In formulating a standard by which to
decide whether defendants had met their
Mt. Laurel obligations, the trial judge des-
ignated Middlesex County as the regional
area for which present and prospective
housing needs had to be determined. This
finding rested upon acceptance of plaintiffs’
proofs. He then found that the projected
need for low and moderate-income housing
in that region by the year 1985 which would
have to be met by the 11 appealing muniei-
palities, after deducting for subsidized re-
placement of existing substandard housing
and the “filtering through” process as occu-
pants moved to higher income housing, was
18,697 new units, The judge then distribut-
ed among the 11 munieipalities the number
of units necessary to bring each up to the
county-wide proportion of 15% low and 19%
moderate-income population. The total
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number of units so assigned was 4,030.
This figure was deducted from 18,697, leav-
ing 14,667 units. Finding that there was
“no basis not to apportion the [remaining]
units equally,” he divided 14,667 by 11, re-
sulting in & further allocation per munici-
pality of 1,333 units, in addition to. those
already assigned. Urban League of Great-
er New Brunswick, supra, 142 N.J.Super. at
36-37, 859 A2d 526. The judge further
ruled that the number of units assigned to
each of the 11 municipalities should be allo-
cated 45% low and 56% moderate-income.
He added that each municipality must re-
zone sufficient land to provide for the allo-
cated number of units, which, for 8 of the
11, meant rezoning all remaining vacant
acreage suitable for housing. Id. at 88, 859
A.2d 526,

In resolving a claim of exclusionary zon-
ing under Mt. Laurel, the court’s determi-
nation of what the applicable housing re-
glon shall be is of considerable moment,
obviously since each municipality’s responsi-
bility must be measured in terms of the
housing needs and resources of the region
whose needs must be met. The paramount
jssue on this appeal, therefore, is the cor-
rectness of the trial judge’s determination
that Middlesex County constituted the ap-
propriate housing region.

i} That the program envisioned by Mt.
Laurel is far more appropriate for legisla-
tive, rather than judicial, implementation is
a proposition which no longer needs elabo-
ration. Oakwood at Madison, Inc. v. Madi-
son Tp., T2 N.J. 481, 531, 534, 541542, 371
A2d 1192 (1977) (hereinafter Oakwood at
Madison); Mytelka and Mytelka, “Exclu-
sionary Zoning: A Consideration of Reme-
dies,” 7 Seton Hall L.Rev. 1, §-6 (1975).
Nevertheless, where the other branches of
government do not act, the courts have no
choice but to deal with the issue “as effec-

‘2, Madison Township is also a nonappealing de-
fendant in this case. Here its fair share obliga-
tion has been measured in terms of present and
prospective low and moderate-income housing
needs within the very region the Supreme
Court held inapplicable to this defendant in
Oakwood at Madison, supra. As we note
above, the court there proceeded on the basis

tively as is consistent with the limitations
of the judicial process.” Oakwood at Madi-
son, supra at 536, 371 A.2d at 1219.

Eatly guidance for the selection of a re-
gion is found in Mt Laurel, supra, 67 N.J.
at 186-190, 836 A2d at 733. There the
court said:

The composition of the applicable “re-

gion” will necessarily vary from situation

to situation and probably no hard and
fast rule will serve to furnish the answer
in every case. Confinement to or within

a certain county appears not to be realis-

tic, but restriction within the boundaries

of the State seems practical and advisa-
ble.

In that case the court described as the
appropriate region “the outer ring of the
South Jersey metropolitan area, which area
we define as those portions of Camden,
Burlington and Gloucester Counties within
a semicircle having a radius of 20 miles or
so from the heart of Camden City.” 67 N.J.
at 162, 190, 336 A.2d at T18.

The question took more specific form in
Oakwood at Madison, supra, decided subse-
quent to the judgment of the trial court
herein. In approaching the issue the eourt
there emphasized that “the gross regional
goal shared by the constituent municipali-
ties be large enough fairly to reflect the
full needs of the housing market area of
which the subject municipality forms a
part.” Id. 72 N.J. at 636, 3T1 A24 at 1219,
We regard as particularly significant that
defendant municipality in that case urged
the Supreme Court to find that the appro-
priate housing region consisted of the same
area utilized by the trial judge herein, i. e,
that embraced by the boundaries of Middle-
sex County. But its contention was reject-
ed, and the Supreme Court affirmed instead
the trial court’s conclusion that the appro-
priate region for Madison Township? was

of & much larger area. The question suggested,
which we are not calied upon to answer, is
whether an ordinance, once invalidated for ex-
clusionary zoning and then amended to meet
Mt. Laurel criteria, may nevertheless be re-

. peatedly challenged on the same grounds but

by different parties in successive suits involv-
ing distinctive proofs and theories as to the
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that defined as the area from which, in
view of available employment and transpor-
tation, the population of the township
would be drawn, absent invalidly exclusion-
ary zoning.” Id. at 537, 371 A.2d at 1219.
This formulation has been characterized as
one which “clearly points in the right di-
rection.” 8 Williams, American Land Plan-
ning Law, § 66,12 at 32 (1975). The court
repeated its admonition made in Mt. Laurel
that the concept of a county “per se” as the
appropriate housing region is not “realis-
tic,” and stressed that consideration should
be given to “the areas from which the lower
income population of the municipality
would substantially be drawn absent exclu-
sionary zoning.” (Emphasis in original).
72 N.J. at 539, 548, 371 A.2d at 1221.

-[8] Obviously, the mere physical bound-
aries of the State's political subdivisions in
no way respond to these criteria. Indeed,
in illustrating its requirements the court
furnished “examples of regions  large
enough and sufficiently integrated economi-
cally to form legitimately functional hous-
ing market areas” which were created un-
der fair share allocation plans in other
states. These were described thus:

* * * The Miami Valley (Dayton,
Ohio) Regional Planning Commission in-
cludes five counties and 31 municipalities
as far as 60 miles from the center of
Dayton. The Metropolitan Washington
GOG (see supra p. 529) covers 15 counties
and local governmental jurisdictions, in-
cluding the District of Columbia, San
Bernardine County, California, although
a county, occupies 20,000 square miles.
The Metropolitan Council of the Twin
Cities (Minneapolis-St. Paul}) covers 7
counties, including almost 300 jurisdic-
tions, with a total population of 1.9 mil-

relevant housing region, its need for low and
moderate income housing, and the extent of
each municipality’s fair share thereof.

The uncertainty could be resolved, of course,
by statutory or administrative standards and
definitions which maintain their stability as a
matter of law from case to case. See Oakwood
at Madison, supra, 72 N.J. at 531, 371 A.2d
1192; id. at 623 et seq., 371 A.2d 1192 (Moun-
tain, J., concurring and dissenting opinion). In
default thereof the Mt Laurel form of relief
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lion. The DVRPC, as already shown,
comprises nine counties in Pennsylvania
and New Jersey. The present signifi-
cance of the cited plans is that their
regions are of such size that it is difficult
to conceive of a substantial demand for
housing therein coming from any one
locality outside the jurisdictional region,
even absent exclusionary zoning. The es-
sence of the cited plans is “to provide
families in those economic categories [low
and moderate] a choice of location.” 16
Trends on Housing, No. 2 p. 2 (1972). [72
N.J. 539, 371 A.2d 1220-21]

[9] Not overlooked is the fact that in
Oakwood at Madison the court was dealing
with but a single municipality, whereas
here virtually all the municipalities in the
county have been joined as defendants. We
cannot conceive, however, in what way the
appropriateness of a geographical area by
which to determine low and moderate-in-
come regional housing needs i3 related to
the number of municipalities in the project-
ed area which have been made parties de-
fendant.

[10,11] In support of his conclusion that
Middlesex County constituted a housing re-
gion for purposes of this action, the trial
judge gave the following reasons:

* * * Middlesex County is & Standard

Metropolitan Statistical Area as fixed by

the United States Office of Management

and Budget. Such an area is specified as
an integrated economic and social unit
with a large population nucleus. Twenty
of the 25 municipalities joined in a Com-
munity Development Block Grant appli-
cation as an “urban county” under the
regulations of the Housing and Communi-
ty Development Act of 1974, 42 U.S.C.A.

must be applied on the basis of judicially
defined regions and judicial determinations as
to each municipality’s fair share. If these
amount to nothing more than factual findings,
governed by proofs which vary from case to
case, and which are without precedential sig-
nificance, one is left to speculate about the
confusion which may arise from conflicting ad-
judications and the impact this may have upon
any well ordered program of land use regula-
tion.
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§ 5301 et seq. A county master plan and
a wealth of applicable statistics are avail-
able through the county planning board.
Someone employed in any municipality of
the county may seek housing in any other
municipality, and someone residing in any
municipality may seek employment in
any other municipality. Residence within
walking distance of one place of employ-
ment, or within the same municipality, is
no longer a desideratum. Nor is the
availability of public transportation a ma-
jor factor. The county is criss-crossed by
arterial highways, including the New Jer-
sey Turnpike and Garden State Parkway.
Mobility by automobile is the rule. A
large portion of even low-income wage
earners within the county own automo-
biles and many of those travel regularly
20 miles or more to their places of em-
ployment. The entire county is within
the sweep of suburbia. Its designation as
a region for the purpose of this litigation,
within larger metropolitan regions, is sus-
tained. [142 N.J.Super. at 21-22, 869 A.
2d at 532]

These do not supply what was deemed to
be eritical in Oakwood at Madison, namely,
that the area of the region be large enough
to ensure that it is one from which the
prospective population of the munieipality
would be substantially drawn in the absence
of exclusionary zoning. Many of the de-
fendants are located within only a few
miles of the county line. They are accessi-
ble to major highways and, as the trial
judge found, lie within either the New York
or the Philadelphia metropolitan regions.
142 N.J.Super. at 21, 859 A.2d 626. In the
face of these circumstances nothing in the
findings or the recorded evidence could sup-
port & realistic expectation that the pro-
spective population of these municipalities
would be substantially drawn from within
the confines of the county.

3. Even if the action lay within its authority, we
could not approve the manner in which the
trial judge arbitrarily distributed the duty to
meet the county’s unmet needs equally among
the 11 municipalities without taking into
account their “variety of circumstances and

We conclude that the Supreme Court’s
determination in Oaskwood at Madison, that
Middlesex Gounty is mot appropriate as a
housing region, governs the facts hereof.

[12]" We "agree "also with defendants’
contention that the trial judge, having de-
termined that the ordinances were deficient
under: Mt. Laurel standards, should not
have undertaken to make a formulaic allo-
cation of the region’s unmet housing needs
among defendant municipalities® As the
court pointed out in Mt. Laurel, “The mu-
nicipality should first have full opportunity
to itself act without judicial supervision,”
noting that if the municipality should “not
perform ‘as we expect, further judicial ac-
tion may be sought by supplemental plead-
ing in' this cause.” 67 N.J. at'192, 836 A.2d
at 784, And in Oakwood &t Madison, supra,
72 N.J. at 539, 871 A.2d at 1221, it further
stated that “it would not generally be ser-
vieeable to employ a formulaic approach to
determination of & partlcular municipality’s
fair share"—a pomt of view frequently reit-
erated in that opinion. See at 499, 525, 541,
543544, 871 A.2d 1192. Additionally, the
court recently gave expression to an even
more restrictive attitude concerning the al-
lowable judicial remedy when it wrote the
following in Pascack Ass’n, Ltd. v. Wash-
ington Tp., 14 N.J. 470, 879 A.2d 6 (1977):

But lnsofar as review of th? validity of a

zoning ordinance is concerned, the judi-

mal}fv n¢h is not suited ‘}he role of an
oc super zoning legislature, particu-

larlj En e arca of adjustl ng claims for
sahsfaction by individual |municipalities
of regxonal needs, whether |as to housing
or any other important socigl need affect-
ed by}: mg The elosely contested ex-
pert planmng proofs befure the trial
eoutTt‘ wﬁh respect to the [utility of the
subject tract for various h:mds of housing,
offi and research uses, hoapitals and
nursmg homes, banks’ and public recrea-
tlonal facllltlea, is ﬂ]ustrative of the rea-

conditions" and considering what effect the al-
location would have upon the “advisability and
suitability” of each zoning plan thereby affect-
ed. See Pascack Ass'n, Ltd. v. Washington
Tp., 74 N.J. 470, 482, 379 A.2d 6 (1977).
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sonable differences of opinion in this
area. We went as far in that general
- direction as comports with the limitations
of the judicial function, in our determina-
tions in Mount Laurel, supra, and Oak-
wood at Madison, supra. The sociological
problems presented by this and similar
cases, and of concern not only to our
dissenting brother, but ourselves, call for
legislation vesting appropriate develop-
mental control in State or regional ad-
ministrative agencies. [Citations omit-
"ted]. The problem is not an appropriate
subject of judicial superintendence,
Clearly the legislature, and the executive
within proper delegation, have the power
to impose zoning housing regulations on a
regional basis which would ignore munici-
pal boundary lines and provide recourse
to all developable land wherever situated,
Oakwood at Madison, ubj cit. supra. [At
487488, 379 A.2d at 15]

[13,14] As we stated earlier, plaintiffs
have failed to prove the appropriate region
for which defendants have an obligation to
provide their fair share of opportunity for
construction of low and moderate-income
housing. Since the definition of such a
region is essential to prove that defendants
exclude such housing through their choice
of zoning policies (a choice, we add, which
must be proved “arbitrary,” Paseack Ass'n,
Ltd. v. Washington Tp., supra at 484, 379 A.
24 6), it follows that the proofs were insuf-
ficient to support the claim of exclusionary
zoning.

[15] We have considered, but decided
against, remanding the matter for a new
trial. To do so would merely serve the
purpose of allowing plaintiffs to pursue a
theory which they eschewed in the earlier
trial on an issue as to which tﬁey had the
burden of proof. See Budget Corp. of
America v. De Felice, 46 N.J.Super. 489,
494, 135 A.2d 31 (App.Div.1957). Accord-
ingly, the judgment is reversed.
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BY THE COURT.

The Bergen County District Court or-
dered possession of the premises to the
landlord because the tenant refused to sign
a renewal lease repeating the “no pet”
clause contained in the prior leases. The
problem arises because the tenant had kept
a dog in the premises for several years
without objection from the landlord despite
the “no pet” clause. Hence -argues, the
tenant, equitable estoppel.

We affirm the judgment of the Bergen
County District Court for the reasons stated
in Judge Huot's opinion reported at 163
N.J.Super. 218, 394 A2d 416. See N.J.S.A.
2A:18-61.1(1).
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