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AMG REALTY COMPANY, a Partner-
ship organized under the laws of the
State of New Jersey and Skytop Land
Corp., a New Jersey Corporation, Plain-
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Kraus, Mary Helen Tuchen, Mykola
Bojczuk and Mae Bojczuk, his wife,
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In a Mount Laurel case, the Superior
Court for the Counties of Somerset and
Ocean, Serpentelli, J.S.C., set forth a meth-
od of fair-share allocation with regard to
low and moderate-income housing and ap-
plied it to a township.

Order accordingly.

1. Zoning and Planning =721

Method of fair-share allocation of low
and moderate-income housing set forth and
explained, including subissues of region,
regional present and perspective need, and
allocation factors.
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2. Zoning and Planning =721

Method of fair-share allocation of mod-
erate and low-income housing was applied
to township, resulting in total fair share of
946 lower income units.

3. Zoning and Planning <=681

Finding that land use ordinances are
compliant with Mount Laurel obligation to
provide low and moderate-income housing
units required showing that township had
removed all excess restrictions and exac-
tions which would preclude actual construc-
tion of fair share of such housing.

4. Zoning and Planning =721

If removal of all excess restrictions
and exactions which would preclude actual
construction of township’s fair share of
moderate and low-income housing failed to
generate compliance with Mount Laurel
obligation to provide such housing, town-
ship had to employ affirmative defenses,
such as subsidies and inclusionary zoning.

5. Zoning and Planning ¢=62

Township’s zoning ordinance did not
comply with its determined Mount Laurel
obligation to provide 946 low-income hous-
ing units, where amendment to ordinance
might result, at best, in 324 units of low-in-
come housing.

6. Zoning and Planning 62

Excessive restrictions or exactions
with regard to zone plan and zoning ordi-
nance of township which would prevent
actual construction of lower income hous-
ing, which construction was required to
comply with Mount Laurel were noted,
without passing upon validity of any such
sections, including large lot zoning, efforts
at high density rezoning, requirement that
all townhouses have private garage, re-
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quirement of different design for town-
houses in close proximity, and excessive
setback provisions.

7. Zoning and Planning =30

Site plan provisions allowing broad dis-
cretion to deny application if use is not
deemed to be in public interest are inher-
ently suspect as matter of law since pur-
pose of site plan ordinance is not to coun-
termand zoning provisions.

8. Zoning and Planning ¢=30

Function of site plan ordinance is not
whether use should be allowed at all; site
plan ordinance should address planning
standards.

9. Zoning and Planning =86

Requirement in ordinance that appli-
cant for construction permit provide state-
ment of alternative uses in event that pro-
posed use is not acceptable, including alter-
native of no project at all, was patently
unreasonable.

10. Zoning and Planning 721

Mount Laurel, regarding obligation to
provide moderate and low-income housing,
places heavy burden on defendant raising
defense to builder’s remedy of suitability of
properties from environmental standpoint,
to prove that danger is substantial and
very real.

11. Zoning and Planning =36.5

While studies of waste water facility
plans affecting township, and water quality
management plans pertaining to township,
were useful long-range planning tools with
regard to zoning, they were subject to mod-
ification upon proper application.

12. Zoning and Planning €721
Fair-share methodology in connection
with provision of moderate and low-income

housing should seek to determine objective-
ly the precise purpose to which municipali-
ty must open its doors to the poor; how-
ever, once need is identified and obligation
imposed, provision of low-income housing is
not function of court, only role of which is
to see that zoning does not prevent provi-
sion of such housing, and economy, private
enterprise and other branches of govern-
ment will decide whether need will be satis-
fied.

13. Zoning and Planning =721

Pivotal question in determining fair-
share methodology in connection with pro-
vision of moderate and low-income housing
is not whether numbers are too high or too
low, but whether methodology that pro-
duces numbers is reasonable; any reason-
able methodology must have as its key-
stone three ingredients, including reliable
data, as few assumptions as possible, and
internal system of checks and balances,
and must be sufficiently structured to pro-
duce consistent results and must be suffi-
ciently flexible to deal with extreme cases
of both ends of spectrum.
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SERPENTELLI, J.S.C.

This Mount Laurel case, the first to be
fully tried since the decision of the New
Jersey Supreme Court in Southern Bur-
lington Cty. N.A.A.C.P. v. Mt. Laurel Tp.,
92 N.J. 158, 456 4.2d 390 (1983) (herein-
after Mount Lawurel II') presents the court
with the opportunity to start the process of
developing a method of fair share alloca-
tion and eliminating the confusion sur-
rounding the issue. The process is critical
to the implementation of the Mount Laurel
principle because as long as uncertainty
regarding the fair share obligation pre-
vails, “the weakness of the constitutional
doctrine will continue”. Id. at 253, 456 A.
2d 390. The development of a fair share
methodology constitutes a primary step in
achieving the ultimate goal of Mount Lau-
rel II—the actual construction of low and
moderate income housing. Id. at 352, 456
A.2d 390. Only after the court quantifies
the fair share obligation can it determine
whether the municipal ordinance fully com-
plies with Mount Laurel and thereafter
whether the plaintiff is entitled to a build-
er's remedy.

Therefore, this opinion will address three
issues in the following order:

I. Fair Share—What number of low
and moderate income units of the
regional need must Warren provide
for through its land use regula-
tions?

II. Compliance—Has Warren,
through its present land use regu-
lations, provided a realistic opportu-
nity for the construction of its fair
share and thereby satisfied its
Mount Lourel obligation?

1. Builder’s Remedy—Have plaintiffs
demonstrated noncompliance, pro-
posed a substantial lower income
component for the project and can
their plans be implemented without
significant negative environmental
or planning impact?

Based upon my analysis of the evidence,

71 T hold that Warren Township has a fair
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share obligation of 946 dwelling units, for
the decade of 1980-1990, that the town-
ship’s land use ordinances do not comply
with Mount Laurel II and that plaintiffs
are entitled to a builder’s remedy.

The opinion has the following structure.
With respect to fair share, I will initially
detail the methodology adopted before
demonstrating how it produces Warren’s
obligation. This explanation and applica-
tion should enable any municipality affect-
ed by the methodology to understand the
mechanics of it so that it can precisely
identify its own obligation. Next, the opin-
ion will elaborate on the justifications for
the approach, the criticisms which have
been voiced by others and any shortcom-
ings the court perceives. This should facil-
itate refinement of the methodology. With
respect to the compliance issue, the court
will examine Warren's land use regulations
to explain why they fail to make realistical-
ly possible the satisfaction of the town-
ship’s fair share and identify some of the
areas which should be addressed in the
revision process. With respect to the build-
er's remedy, the court shall review the
evidence which demonstrates that plaintiffs
are entitled to the builder’s remedy. Final-
ly, the conclusion will explore the broader
ramifications of this opinion.

Before proceeding to a discussion of each
of these three issues, some background
information is necessary. The trial began
on January 3, 1984. Shortly after testimo-
ny commenced, the parties engaged in set-
tlement negotiations. It appeared that the
matter could be resolved if the township
obtained a determination of its fair share
and a declaration of compliance of its ordi-
nances, which would provide it with repose
from Mount Laurel litigation for a period
of six years. Id. at 291-292, 456 A.2d 390.
The court emphasized that it would only
grant repose in a nonadversarial setting if
defendant demonstrated to a court appoint-
ed master and then to the court, that the
method used to calculate the fair share was
reasonable.

As a first step, counsel authorized their
planning experts to discuss an appropriate
methodology for identifying Warren’s fair
share. Each of the experts had filed a
report with the court setting forth their
respective fair share analysis. Each of the
experts possessed copies of expert reports
filed by other court appointed experts in
other pending Mount Laurel litigation.
The consultants and the court had received
the recently issued report of the Center for
Urban Policy Research of Rutgers Univer-
sity, (hereinafter CUPR), entitled “Mount
Laurel II—Challenge and Delivery of Low-
Cost Housing.” During the process of dis-
cussions the consultants were given per-
mission to confer freely with other recog-
nized authorities in the field and individuals
who have been involved in Mount Laurel
litigation.

There evolved from the efforts of the
experts a document which has become
known as the “Warren Report.” The plan-
ners developed a fair share allocation meth-
od applicable not only to the Warren Town-
ship case, but also, in their view, to munici-
palities throughout the State. Based upon
the agreement of the planners, the parties
were able to arrive at a fair share number
for Warren and to resolve the other issues
involved in the case including builder’s
remedies. Of course, the settlement was
conditioned upon formal approval by War-
ren’s governing body. The matter was ad-
journed for that purpose.

While the court awaited word as to the
approval of the proposed settlement, it also
received many inquiries concerning this
first unified approach to fair share analy-
sis. The Warren Report quickly became a
topic of discussion in many case manage-
ment conferences conducted by the court.
One of those conferences took place in the
matter of Urban League of Greater New
Brunswick v. Borough of Carteret, one of
the six consolidated cases in Mount Laurel
II remanded to this court. Counsel in that
case requested the opportunity to have all
of the planners involved in that litigation
attempt a consensus approach toward reso-
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lution of that case. Since there were eight
plaintiffs and seven defendants joined in
the suit, there was naturally some doubt as
to whether the same sort of harmony was
attainable. Nonetheless, the court agreed
to the request made by counsel, and all of
the planners were authorized by their re-
spective attorneys to engage in a discus-
sion toward the end of arriving at a fair
share allocation approach which could be
applied to that case.

The planning group was chaired by Carla
L. Lerman, the court appointed expert in
the Urban League case. It initially con-
sisted of all of the retained planners in that
case and was expanded to include some of
the court appointed experts functioning in
other matters. In addition, the advisory
group was addressed by Dr. Robert Bure-
hell and Dr. David Listokin who partici-
pated in the preparation of the CUPR Re-
port. The group also received the input of
the Office of the Public Advocate. After
several day long meetings, continuous pri-
vate consultation among various planners,
delegation of various data collection duties
to individual members of the group and the
formation of a subcommittee to deal with a
specific factor in the fair share allocation,
out of a series of preliminary drafts a final
report evolved. That report, dated April 2,
1984, (hereinafter Urban League Report or
ULR) established a method of fair share
allocation not only applicable to the seven
defendants in the Urban League litigation,
but also, in the view of the planners, to any
other municipality in the State.

While the Urban League advisory group
was in the process of developing its report,
the court was informed by counsel in the
Warren case that the tentative settlement
could not be consummated. Therefore,
that case was brought to trial on March 15,
1984. The intervenors, who had not sought
Mount Laurel relief, chose not to partic-
ipate. The three remaining planners in the
Warren matter had participated in the Ur-
ban League advisory group. When the
trial in the Warren case recommenced,
plaintiff’s planners modified their original
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approach and espoused the methodology
developed in the Urban League -case.
More specifically, Timber Properties’ ex-
pert completely embraced the Urban
League plan and AMG Realty’s expert did
80 with one minor reservation. Defendants
(hereinafter referred to collectively as de-
fendant) used two experts who accepted
some of the fundamental assumptions of
the Urban League blueprint, but disagreed
with others. Therefore, the court was able
to test, in a truly adversarial setting, the
value of the accord reached in Urban
League. In fact, the case was tried as a
test of that approach since defendant
sought to modify it, rather than setting
forth a separate analysis of its own.

L

FAIR SHARE

Before addressing the sub-issues of re-
gion, regional need, and allocation, the
larger issue of fair share, which embodies
these three issues, must be placed in its
proper perspective. In an effort to provide
this perspective, it would be helpful to de-
fine exclusionary zoning, to list the goals
the Supreme Court felt it had to achieve
through Mount Laurel II to eliminate ex-
clusionary zoning, and to explain how the
fair share methodology established in this
opinion promotes the Court’s goals.

Justice Pashman defined exclusionary
zoning as involving two distinct, but in-
terrelated practices:

(1) the use of the zoning power by mu-
nicipalities to take advantage of the ben-
efits of regional development without
having to bear the burdens of such devel-
opment; and (2) the use of the zoning
power by municipalities to maintain
themselves as enclaves of affluence or of
social homogeneity. [So. Burl Cty.
NAACP. v. Mt. Laurel Tp., 67 NJ.
151, 195, 336 A.2d 713 (1975) (Pushman,
J., concurring) (hereinafter Mount Laurel

Dl
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In Mount Laurel II, Chief Justice Wilentz

similarly expressed the two dimensional na-

ture of exclusionary zoning:
But if sound planning of an area allows
the rich and middle class to live there it
must also realistically and practically al-
low the poor. And if the area will ac-
commodate factories, it must also find
space for workers. [92 N.J. at 211, 456
A.2d 390]

The Mount Lawurel II Court determined
that to eliminate exclusionary zoning, vol-
untary compliance with the constitutional
obligation must be encouraged, litigation to
enforce the obligation must be simplified
and judicial remedies must be made more
effective. Id. at 214, 456 A4.2d 390. The
development of a reasonable fair share
methodology is, perhaps, the most impor-
tant step in fulfilling these three purposes.
First, the fair share methodology adopted
in this opinion will promote voluntary com-
pliance because each municipality now has
the ability to calculate its fair share and
thereafter design its land use regulations
to satisfy its responsibility. Second, the
methodology will simplify litigation be-
cause the fair share number can be identi-
fied with ease, thereby limiting the remain-
ing issues primarily to compliance and
builder’s remedy. Third, the methodology
promotes the effectiveness of the judicial
remedies which consist of three aspects:
the grant of a builder’s remedy, the ap-
pointment of a master, and the court im-
posed rezoning if the municipality fails in
its effort to create a compliant ordinance.
See generally Mount Laurel IT at 278-292,
456 A.2d 390. The fair share methodology
adopted here will render builder’s remedies
more effective because it will virtually
eliminate the fair share issue which is the
most time consuming and expensive compo-
nent of the litigation. Experience has dem-
onstrated that once the fair share is set,
the other segments of the litigation require
comparatively little time. The use of a
master will be facilitated because just as
demonstrating that the zoning ordinance is
exclusionary is an element of the builder’s
remedy, it is also a prerequisite to the

appointment of a master. Lastly, once the
fair share number is established, the court
is in a position to invoke its own remedies
for noncompliance in the event that the
municipality fails to satisfactorily revise its
ordinance on its own.

A. The Fair Share Methodology

1. Region

[11 The numerous expert reports re-
ceived by the court in this and in other
litigation generally demonstrate two differ-
ent conceptual approaches to region, a
fixed line approach and a commutershed
approach. A fixed line approach defines a
region through rigid lines derived by ana-
lyzing the standards for an appropriate re-
gion as articulated in Mount Laurel II
Id. at 256, 456 A.2d 390. In contrast, a
commutershed approach defines a region
by starting with the functional center of
the municipality and identifying all points
that could be reached during a reasonable
commuting time by travelling outward in
all directions on existing roadways. Thus,
a commutershed approach requires an indi-
vidual analysis for each municipality to de-
termine the points reached after a reason-
able commute, whereas a fixed region ap-
proach merely requires an inquiry into
which predetermined region the municipali-
ty falls.

I find that it is necessary to meld both
concepts in order to arrive at the most
equitable and accurate fair share number.
Each municipality should have a present
need region and a prospective need region.
The present need region will be based on a
large fixed area defined by county lines,
intended to balance the high levels of need
in the older urban core municipalities of
that region and the resources to meet that
need in the less dense and newer suburban
areas of the region. The prospective need
region shall be a modified commutershed
area which reflects a predetermined com-
muting time from the functional center of
any given municipality but it is intended to
be large enough to account for special com-
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muting patterns or employment concentra-
tions ULR at 7.

The Urban League experts felt compelled
to develop present need regions for the
entire State so as to be sure that the
present need region selected for the munici-
palities engaged in the Urban League liti-
gation was compatible with the division of
the balance of the State into fixed present
need regions. The group divided the State
into four present need regions as follows:

Region I—Bergen, Essex, Hudson, Hun-

terdon, Middlesex, Morris,
Passaic, Somerset, Sussex,
Union and Warren coun-
ties.

Region II—Monmouth and Ocean coun-

ties.

Region ITI—Burlington, Camden, Glou-

cester and Mercer counties.

Region IV—Atlantic, Cape May, Cumber-
land and Salem counties.

See Appendix A for a map depicting the
regions. Regions II, IIT and IV are identi-
cal to CUPR’s regions 4, 5, and 6.

I recognize it is not my prerogative to
define regional configurations for counties
not within my jurisdiction. However, I
also recognize that to determine regions
within my jurisdiction without evaluating
their consistency with other potential re-
gional configurations could promote the in-
consistency which the Supreme Court
sought to avoid through the use of the
three judge system. Mount Laurel II at
253-255, 456 A.2d 390. Given this disclaim-
er and based on the testimony given in the
Warren case and the compatibility of Re-
gions II, III and IV with the CUPR report,
I believe that the recommendations of the
consensus group are reasonable, Of
course, my fellow Mount Laurel judges
will address these regional configuration
issues in their jurisdictions.

The prospective need region for any mu-
nicipality shall be a commutershed mea-
sured in all directions from the functional
center of a municipality based on a 30-min-
ute drive time. The definition of functional
center is three-tiered. The functional cen-
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ter shall be the generally recognized com-
mercial-residential core of the community.
Commonly referred to as the “downtown
area,” this center typically contains a com-
mercial hub surrounded by residential de-
velopment. In the absence of a commer-
cial-residential core, the functional center
shall be the municipal building. Absent
either a recognized commercial-residential
core or a municipal building, the functional
center shall be the major crossroads within
the municipality.

The 30-minute drive will be measured by
the following speeds:
1. 80 miles per hour on local and county
roads,

2. 40 miles per hour on state and feder-
al highways,

8. 50 miles per hour on interstates, the
Garden State Parkway and the New
Jersey Turnpike.

The entire area of a county is to be con-
sidered included within the commutershed
if the 30-minute drive time enters into that
county at any point. Thus, the commu-
tershed utilized here is a “modified” com-
mutershed rather than a pure 30-minute
commutershed because a pure commu-
tershed would terminate wherever the 30-
minute commute ended.

2. Regional Need

There shall be two separate methods for
calculating present and prospective need.

a. Present Need

Present need consists of the indigenous
need of a municipality and the fair share of
the reallocated excess need of the munici-
pality’s present need region. Indigenous
need is defined as substandard housing
currently existing in any municipality. Ev-
ery municipality, regardless of its charac-
terization in the State Development Guide
Plan (hereinafter SDGP) is responsible for
meeting its own indigenous need. How-
ever, certain municipalities, even though
Jocated in areas characterized as growth in
the SDGP, have an indigenous need which
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far exceeds their fair share. They should
not be expected to provide decent housing
for a disproportionate share of the need.
Id. at 243, 456 A.2d 890. Therefore, when
the total regional housing stock is deter-
mined and the percentage of that stock
which is substandard is identified, any mu-
nicipality whose indigenous need in rela-
tionship to its housing stock is in excess of
that regional percentage, will have its ex-
cess assigned to a reallocation pool. This
pool will be distributed to all municipalities
which contain any area designated as
growth in the SDGP, excluding selected
urban aid municipalities as hereafter identi-
fied.

A housing unit will be considered to fall
into the indigenous need category if it has
any one of the following characteristics:

1. Overcrowded units—defined as

dwelling units occupied by more than

1.01 persons per room.

2. Units lacking complete plumbing fa-

cilities for the exclusive use of the occu-

pants.

3. Units lacking adequate heating.

The number of such units can be obtained
in an unduplicated count from the 1980
census figures in schedules STF-1 and
STF-3. The identification of units lacking
adequate heating requires a mathematical
computation which need not be set forth
here. An example of the process of deriv-
ing the total indigenous obligation is set
forth in Appendix B. A total of the undu-
plicated count for these three categories
will result in the total number of units
hereinafter referred to as ‘“‘substandard.”
To obtain the number of substandard units
occupied by lower income households, one
additional adjustment is necessary. A
study by the Tri-State Regional Planning
Commission in 1978 reported that 18% of
those people occupying substandard hous-
ing were not of low and moderate income.
Therefore, to accurately compute the indig-
enous need, the gross number of substand-
ard units must be multiplied times 82%.

As noted, the extent to which any munici-
pality contributes to the present need pool

depends on the relationship of its substand-
ard housing percentage to that of its
present need region. In order to arrive at
that relationship and to establish the re-
gional reallocation pool, the following steps
must be taken. First, the total number of
substandard units in the present need re-
gion must be identified and expressed as a
percentage of the total housing stock of
the region. For ease in discussion, this
percentage will hereafter be referred to as
the regional substandard housing percent-
age. Second, the total number of sub-
standard units for each municipality in the
present need region must be identified and
expressed as a percentage of each munici-
pality’s housing stock. For ease in discus-
sion, this percentage will hereafter be re-
ferred to as the municipal substandard
housing percentage. Third, any municipali-
ty whose percentage of substandard hous-
ing exceeds the regional percentage shall
have its number of substandard housing
units reduced until it conforms to the re-
gional percentage. The units subtracted
from such a municipality shall form the
pool of present need which will be reallo-
cated to those towns containing any
growth area, except for selected urban aid
towns, through the use of the present need
allocation factors discussed below. An ap-
pendix showing the surplus present need
calculation by county, region and for each
municipality in the State is annexed as Ap-
pendix C. It is included for the purposes
of showing the derivation of Warren’s
present regional need discussed later and,
as to all other municipalities not presump-
tively bound by this opinion, id. at 254, 456
A.2d 390, for informational purposes only.

b. Prospective Need

The term prospective need refers to
household formation expected to occur be-
tween 1980 and 1990. Any need generated
prior to 1980 and still existing constitutes
present need. In order to project house-
hold formation, utilize two methods of pop-
ulation projection prepared by the New Jer-
sey Department of Labor, Office of Demo-
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graphic and Economic Analysis (hereinafter
ODEA). The first method is known as the
ODEA Economic/Demographic Model 1
(Economic Model) and the second method is
known as the ODEA Demographic Cohort
Model 2 (Demographic Model). These mod-
els divide expected population growth into
age groups known as cohorts. The CUPR
report provides data which predicts the ex-
pected percentage of household formation
in each age cohort. That data is known as
a headship rate.

To determine the prospective regional
need, project the total population by age
cohort for 1990 by averaging the two mod-
els. Next, multiply each age cohort by the
projected 1990 headship rate for that co-
hort, and total all the cohorts to produce
the number of households expected to exist
in 1990. Then, subtract the number of
households existing in the region as pub-
lished in the 1980 census in order to derive
the net increase or decrease in households
during the ten year projection period. Fi-
nally, obtain the number of low and moder-
ate households within the total projected
household increase or decrease by multiply-
ing that total times 39.4%. That figure has
been recognized in Mount Laurel 11, at 221
n. 8, 456 A.2d 390, and by most experts as
the proportion of units which will be occu-
pied by lower income households. An ap-
pendix showing the prospective need calcu-
lation for each county in the State is an-
nexed as Appendix D. It is included for
the purposes of showing the derivation of
Warren’s prospective regional need dis-
cussed later, and as to all other municipali-
ties not presumptively bound by this opin-
ion, 7d. at 254, 456 A.2d 390, for informa-
tional purposes only.

3. Allocation Factors

Having defined the present and prospec-
tive need regions and having identified a
method for calculating the housing needs
within those regions, I now turn to the
appropriate formula to allocate the regional
need among those municipalities having an
obligation to assume a fair share. The
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present need allocation method uses three
factors and the prospective need allocation
method uses four factors.

a. Present Need

As noted above, all municipalities have
the obligation to provide for at least some
portion of their indigenous need and certain
municipalities must provide for more than
the indigenous need generated within the
municipality. The surplus present need of
certain municipalities forms the excess pool
which is reallocated. The three factors
used to reallocate are:

1. Growth Area: The percentage cre-
ated by dividing the number of growth
area acres within the municipality by the
number of growth area acres within the
present need region.

2. Present Employment: The percent-
age created by dividing the total number of
private sector jobs as of 1982 covered by
unemployment compensation within the
municipality by the total number of cover-
ed jobs within the present need region.

3. Median Income: The ratio of munici-
pal median income to the present need re-
gion median income.

In computing all three factors, exclude
from the regional computation any data
from any selected urban aid municipality as
identified below or from any non-growth
municipality.

Since the first two factors are expressed
in terms of a percentage and the third
factor in terms of a ratio, the third factor
has to be expressed as a percentage so that
the three factors can be averaged. This is
accomplished by averaging the first two
factors to create one percentage which is
then multiplied by the median income ratio.
The resulting percentage should then be
averaged along with the first two percent-
ages by dividing factors one, two and the
converted third factor, by three to create a
single percentage. The resulting number
should be multiplied times the total reallo-
cation pool for the region to determine the
municipality’s fair share of that pool.



AMG REALTY CO. v. WARREN TP.

N.J. 701

Cite as 504 A.2d 692 (N.J.Super.L. 1984)

This method of calculation of] the present
need is illustrated in section [I-B of this
opinion which applies the entirg fair share
methodology to Warren Township.

b. Prospective Need

The projected lower income|households
to be formed during the decade of 1980 to
1990 should be allocated through the use of
the following four factors:

1. Growth Area: The percentage cre-
ated by dividing the number |of growth
area acres within the municipglity by the
number of growth area acres|within the
prospective need region.

2. Present Employment: The percent-
age created by dividing the total number of
private sector jobs as of 1982 rovered by
unemployment compensation within the
municipality by the number of cgvered jobs
within the prospective need region.

3. Employment Growth: The percent-
age created by dividing the covered em-
ployment growth from 1972 to 1982 within
the municipality by the covered employ-
ment growth within the prospective need
region for the same period.

4. Median Income: The ratid of munici-
pal median income to the prospective need
region median income.

In computing all four factors, exelude from
the regional computation any data from any
selected urban aid municipality as identified
below or from any non-growth municipality.

Again, to express the median income
factor as a percentage, average the first
three factors to obtain one percentage and
multiply that percentage against| the medi-
an income ratio to create a percentage,
Thereafter, average the first thrpe factors
and the new resulting fourth factor by
dividing by four to create a single percent-
age. Multiply that percentage by the pro-
spective regional need to obtain the munici-
pality’s prospective need obligation. This
method of calculation of the present need is
illustrated in section I-B of this opinion
which applies the entire metho ology to
Warren Township.

To fully understand the application of
the present and prospective need factors,
further clarifications are necessary. With
respect to the growth area factor, exclude
from the regional acreage computation
those municipalities designated as urban
aid by the State for the funding year 1984
85, only if they have one of the following
characteristics:

1. The municipal substandard housing

percentage exceeds the regional sub-
standard housing percentage; or

2. The population density of the munici-
pality exceeds 10,000 people per
square mile; or

3. The population density of the munici-
pality falls between 6,000 and 10,000
people per square mile, and the “Re-
vised Statewide Housing Allocation
Report for New Jersey,” dated May
1978 assigns a value of zero to the
municipality’s vacant developable
land.

The Urban League Report states that the
application of these criteria to the munici-
palities designated as urban aid in the eley-
en county present need region results in
the following list:

COUNTY MUNICIPALITY

Garfield
Lodi

Belleville
Bloomfield
East Orange
Irvington
Montelair
Newark
Orange

Bergen

Essex

Hudson Bayonne
Hoboken
Jersey City
North Bergen
Union City
Weehawken
West New York

New Brunswick
Perth Amboy

Passaic
Paterson

Elizabeth

Hillside
Plainfield

Middlesex

Passaic

Union
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These municipalities represent the tradi-
tional urban core aread, as well as other
towns also not likely to attract high density
Mount Laurel type hoysing. Appendix E
contains a listing of all yrban aid municipal-
ities in the State meeting the criteria. It is
provided for informatignal purposes only
with respect to the counties not located in
Warren's regions.

With respect to the ¢mployment factors
in both present and prospective need re-
gions, four clarifications must be made.
First, exclude from the| computation of re-
gional employment figures the covered em-
ployment in any non-growth municipality
and in the selected urban aid municipalities.
Second, in calculating | the total regional
employment growth figure, subtract from
the total positive employment growth any
negative employment growth because what
is being measured is the net growth of the
municipality to the net growth of the re-
gion. Third, in calculating the employment
growth for the municipality and the region,
use a linear regression|approach instead of
a straight arithmetical measurement of em-
ployment growth. Finally, it should be not-
ed that the job figures|used in the employ-
ment factors are obtained through what is
designated as covered employment data
that is produced by the| New Jersey Depart-
ment of Labor and Industry. “Covered
employment” refers to all those private
sector jobs qualifying for unemployment
compensation.

With respect to the median income
factor, the 1980 census reports both the
median household incgme and the number
of households by county and municipality.
The municipal median income ratio is ob-
tained as follows:

(1) Identify the mpunicipal median in-

come.

(2) Identify the megian income of each

county in the region. Multiply the medi-

an income for each county times the
number of househplds in that county
thereby producing a gross county in-
come, excluding the gross income of any
urban aid or non-growth municipality in
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the process. Aggregate all of the gross
county incomes and divide that figure by
the total number of households in the
region to obtain the regional median in-
come.

(8) Derive the municipal median income
ratio by dividing the municipal median
income by the regional median income.

Through the proper application of the
factors, the fair share of the municipality
can be obtained by totaling the indigenous,
the surplus present and the prospective
need figures. However, once those figures
are obtained, adjustment must be made to
the surplus present and the prospective
need figures to reflect inadequate vacant
developable land and needed vacancy rates.

To provide for those municipalities which
have inadequate vacant developable land to
absorb their full fair share, increase the
surplus present and prospective need of
every municipality by 20%. As will be
more fully explained, any municipality lack-
ing adequate vacant developable land to
satisfy its full fair share shall have the
right to seek an adjustment downward of
its fair share. By increasing by 20% the
obligation of every municipality having a
fair share responsibility, the units which
will be lost to the vacant developable land
defense will be offset.

The surplus present need and prospective
need, as increased by 20%, should be fur-
ther increased by 3%. That increase will
provide for sufficient vacancies, so as to
facilitate mobility in housing choice.

In order to round out the explanation of
the fair share methodology, it is necessary
to tie up some loose ends. First, the meth-
odology which I have described assumes
that all selected urban aid municipalities
shall be exempt from any fair share obli-
gation other than the portion of their indig-
enous need which represents the regional
substandard housing percentage.

Second, Mount Laurel II requires the
trial court to decide the proportion between
low and moderate income housing in the
process of determining fair share unless
there are substantial reasons not to do so.
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Id. at 256-57, 456 4.2d 390. The evidence
presented in this case justifies an equal
division of Warren’s fair share between low
and moderate income housing,| that is, 473
low and 473 moderate. Stdtewide, the
Mount Laurel households are distributed
approximately two-thirds low and one-third
moderate. ULR at 29. However, expert
testimony reveals that such 4 division is
generally attainable only through the use
of significant external subsidies in addition
to the subsidies which the municipality may
be called upon to provide. Cf.

Third, Mount Laurel Il gives the trial
judge the discretion to phase |in the fair

at 219, 456 A.2d 390.
that phasing should be used
spection, Warren’s fair share of the reallo-
cated pool should be reduced from now to
1990 by approximately two-thirds. I do not
address here phasing as it relates to the
issue of when the lower income| units must
be completed in the construction schedule
in a project consisting of lower and market
value homes. Id. at 270, 281, 456 A4.2d 390.
Nor am I discussing the phaging which
may be necessary to ameliorate|the impact
on the municipality which may occur be-
cause of the granting of a builder’s reme-
dy. Id. at 331-332, 456 A.2d 390. Those
aspects of phasing do not relate |to develop-
ment of a fair share methodology.

Growth Area
Present Employment
Median Income Ratio

1780 + .179 = .9795% X 1.45
2

B. Application of the Fair Share
Methodology to Warren Township

[2]1 Warren Township is located entirely
within a growth area and must provide for
both indigenous and regional need. Conse-
quently, all aspects of the fair share meth-
odology described above apply to it.

1. Region

The present need region for Warren (Re-
gion I) consists of eleven counties: Bergen,
Essex, Hudson, Hunterdon, Middlesex,
Morris, Passaic, Somerset, Sussex, Union
and Warren. Appendix A. The prospec-
tive need region for Warren consists of the
following six counties: Essex, Hunterdon,
Morris, Middlesex, Somerset and Union.
Appendix F. Although the evidence cre-
ated a dispute concerning whether the com-
mutershed should also have included Hud-
son County, the court appointed an expert
who, through the use of large scale maps,
determined unequivoeally that Hudson was
not touched by the 30-minute commute.

2. Regional Need

The indigenous need of Warren is 52.
The 11-county reallocated present need pool
is 35,014, Appendix C, and the six-county
prospective need is 49,004. Appendix D.

3. Allocation Factors

a. Present Need

Using the 11-county present need region,
Warren’s fair share of the reallocation pool
of 85,014 is 162 for the decade of 1980-
1990 based on the following calculation.

Warren’s present need percentage of the
present regional need is 1.126%. That fig-
ure is arrived at as follows:

1.780%

.179%

1.45

1.420% (represents the percent-
age modified by the ra-
tio)

LI
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1.780 +|.179 + 1.420 = 1.126%
3
Reallocation Excess Pool = 35,014
% 1.126 (Fair Share %)

Municipal Share = 394
Phased in by one third (394/3) = 131
Additional 20% reallocation (131 x 1.2) = 157
Vacancy allowance (157 X 1.03) = 162
Total Present Need is:
Indigenous 52
Reallocated Present 162

214

b. Prospective Need

Warren’s fair share
regional need of 49,004
decade of 1980-1990.

of the prospective
is 732 units for the

Growth Area
Present Employment
Employment Growith
Median Income Ratio
2.556 + 304 + 428 =
3

1.096% x 1.41

2.556 + 304 + .428 + 1.545
4
Prospective Regio

nal Need

Municipal Share
Additional 20%
Reallocation (592 [x 1.2)
Vacancy Allowance (710 x 1.03)

Summary
Total Present| Need

Total Prospedtive Need
Total Fair Share

C. Justification of|Methodology

1. Region

Mount Laurel II recognized the para-
mount importance of delineating regions in
the development of a| fair share method-
ology. Thus, referring to its opinion in
Oakwood at Madison,| Inc. v. Township of

Warren’s prospective need percentage of
the prospective regional need is 1.208%.
That figure is arrived at as follows:

2.556%
.3047%
428%
141
1.545% (represents
the percentage
modifed by
the ratio)
1.208%

I

49,004
x 1.208 (Fair Share %)
592

710
732

214
732
946

i

Madison, 72 N.J. 481, 371 A.2d 1192 (1977),

the Mount Laurel II Court said that:
We also noted that the determination of
region was more important in achieving
the goals of Mount Laurel than the fair
share allocation itself (“harm to the ob-
jective of securing adequate opportunity
for lower income housing is less likely
from imperfect allocation models than
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from undue restriction of the pertinent
region ...”) [92 N.J. at 253, 456 A4.2d
390]

However, to keep the importance of the
regional definition in perspectiye, this lan-
guage of the Court should also be noted:
Clearly, however, the method adopted
was simply a judicial remedy|of a consti-
tutional injury. Achievement of the con-
stitutional goal, rather than [the method
of relief selected to achieve |it, was the
constitutional requirement. [at 237, 456
A4.2d 390]

Consequently, while the defining of regions
is of paramount importance in designing a
method to distribute fair share,|it is only a
vehicle towards accomplishing the ultimate
goal—satisfaction of the constithitional obli-
gation.

The Mount Laurel II Court provided
some guidance towards the prdcess of re-
gional delineation. In its most direct state-
ment, the Court reaffirmed its general ap-
proval of Judge Furman’s definiition of re-
gion as “that general area which consti-
tutes, more or less, the housing market
area of which, the subject muni ipality is a
part, and from which the prospective popu-
lation of the municipality would substan-
tially be drawn, in the absence of exclusion-
ary zoning.” Jd. at 256, 456|A4.2d 390.
Yet, the Court also recognized tHat the trial
judge could consider other factors and par-
ticularly those mentioned in Justice Pash-
man’s concurring opinion in Mount Lawurel
I, 67 NJ. at 151, 336 4.2d 718. Justice
Pashman cited the following relevant con-
siderations which must be evhluated in
fashioning regions:

1. the area included in the

dent residential housing

2. the area encompassed by

patterns of commutation;

3. the area served by major public ser-

vices and facilities, and

4. the area in which the housing prob-

lem can be solved. [1d. at P15, n. 16,
336 4.2d 713]

The definitions provided by the Court

highlight the conflicting goals which any

methodology must accommodate. On the
one hand, the Court stressed the strong
connection between the housing market
and commuting patterns by its reliance on
Judge Furman’s definition. That language
provides support for a commutershed con-
cept. On the other hand, the Court noted
the importance of linking areas of signifi-
cant need with the areas of significant re-
sources to meet that need by its reference
to Justice Pashman’s concurring opinion.
A needs-resources approach supports a
large, fixed region concept.

This dichotomy reflects itself in an analy-
sis of housing needs. The present housing
needs arise out of substandard units which
must be replaced or rehabilitated, and the
shortage of decent housing units for lower
income people. In contrast, the prospec-
tive housing needs arise out of a different
aspect of the housing problem. The signif-
icant factors affecting future housing con-
struction are location, availability and
costs. Consequently, the problems are,
where will housing be built for lower in-
come people in relation to where they work,
will supply meet the demand, and will the
housing be affordable.

In light of the conflicting goals to be
accommodated by the definition of region
and given the difference between present
and prospective housing needs, there is
practical difficulty in formulating one re-
gion which would achieve all the stated
objectives. A region which focuses on en-
abling people to live in proximity to their
work may satisfy prospective housing de-
mands, but it may be too small to provide
the resources necessary to absorb the ex-
cess present need generated by the urban
areas. Conversdly, a region which focuses
on providing the resources necessary to
absorb the excess present need of the ur-
ban areas may be too large to accurately
address the prospective housing demand.

The answer to the problem is a dual
region concept. A large region is needed
to properly measure and allocate present
housing needs. A smaller region, centered
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on the specific munjeipality involved,
should be utilized to predict and allocate
the future lower income housing demand
generated by relationship of jobs to the
place of residence. Thig will result in each
municipality being part of fixed present
need region and being pt the heart of its

own modified commute

While one cannot find
for this dual region ¢
Mount Laurel II prec
proach. In fact, the (

shed.

any literal support
oncept, nothing in
ludes such an ap-
ourt provides sup-

port for both a commutershed and fixed
region approach. Jud‘if! Furman’s defini-
tion implicitly sanctions a commutershed
theory. Since people would generally tend
to live in proximity to where they work, the
prospective population| of a municipality
would be drawn from the commutershed in
the absence of exclusionary zoning. How-
ever, the Court also implicitly sanctions a
fixed region concept:

Except for municipalities on the outer

edges of a region, the regional determi-

nations are not likely to be significantly

varied by the judges.... [Mount Lau-

rel II, 92 N.J. at 254-255, 456 A.2d 390]
Because a municipality is always at the
center of its own region in a commutershed
approach and thus ngver “on its other
edges,” this language strongly supports a
fixed region concept.

I note parenthetically that since the dual
region concept was first introduced in the
Warren case and thereafter carried over
into the Urban Leagud Report, it has been
widely embraced by members of the plan-
ning community as being much more re-
flective of the goals expressed in Mount
Laurel II than any single region concept.

Aside from the value of the dual region
concept as it relates tq the goals of Mount
Laurel, the development of large metropol-
itan regions, the limitation of the number
of present need regiops in the State, and
the marriage of the|fixed present need
regions with the commutershed prospective
need regions should sharply reduce the po-
tential for conflict as|compared to the re-
gional configurations which have been pre-
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viously suggested to this court. Regarding
the present need regions, the creation of a
few large configurations minimizes the pos-
sible number of conflicts. Regarding the
prospective need regions, the creation of
the configuration is merely a component of
developing the fair share allocation of that
municipality. Once the allocation is devel-
oped, the prospective need region disap-
pears and any conflict with another munici-
pality’s region disappears with it. Finally,
since the prospective need region typically
represents the largest portion of the munic-
ipality’s fair share, the extent of any re-
gional conflict is even further reduced.

Now I will move from the general justifi-
cation for a dual region concept to the
specific justifications for an 1l-county
present need region (Region I) and the
modified commutershed explained above.
The evidence reveals that Region I contains
over 60% of the State’s population, over
50% of the State’s land area, over 50% of
the State’s growth area, and approximately
70% of the selected urban aid municipali-
ties. These statistics demonstrate that the
vast majority of the State’s housing need
exists in Region I, as well as the majority
of the growth area necessary to accommo-
date that need.

The expansiveness of the region is dictat-
ed by the large concentration of lower in-
come housing located within it. This bot-
tled up need is the product of many years
of exclusionary practices. It requires large
land areas to release it. Counties like Som-
erset, in which Warren is located, can con-
tribute their resources to the need. But,
because of the magnitude of the need,
many other counties must be called upon to
assist. Further support for the use of
large regions is found in Oakwood at Mad-
isom, Inc. v. Township of Madison, supra.
There the Court appeared to approve a
region of at least seven counties. T2 N.J.
at 528, n. 35, 371 4.2d 1192

The question remains is it necessary to
create a region of the configuration of Re-
gion 1? Should it be larger or smaller?
Should it involve different counties?
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Region I is part of the greater New York
metropolitan area. It represents a classic
core, suburb, exurb and rural cqnfiguration
radiating outward from the urban core in
concentric rings. It is tied together by a
network of major highways, rajl links and
growth corridors. Approximately 90% of
the surplus present need of Region I ema-
nates from the core in Hudson, Essex, Pas-
saic, and southern Bergen cdunties and
seeks the resources lying in| the outer
rings.

Any reduction of Region I wquld require
either a shrinkage of the radius of the
region or a slicing of the pie into smaller
pieces. Shrinking the radius, in this case,
could cause the excluded counties to be-
come out of balance in terms of the needs-
resources goals which underlie the satisfac-
tion of the present need within their own
newly created regions. Conversely, the re-
duced Region I would be robbed of the
resources it needs to satisfy its large exist-
ing demand. Specifically, the most likely
reduction in the radius would exclude such
counties as Sussex, Warren, and Hunter-
don. While it is true that there i presently
not a large amount of growth area in those
counties, there is even less demdnd. Given
the major highway links of Routes 80 and
78, the radiating of growth corridors from
east to west and the magnitude of the need
which must be satisfied, there is no reason
to exclude these counties. Furthermore,
examination of the 1980 census data con-
cerning county commutation patterns re-
veals a substantial relationship of these
three counties to the remaining tounties in
Region I. Lastly, notwithstanding the lim-
ited growth acreage in these counties, one
cannot ignore the rapid growth oceurring
there.

Slicing Region I in a manner which does
not follow county lines creates
problems in terms of reliable da
trast, slicing Region I along county lines
disrupts the needs-resources balance both
in the new region created and the leftover
pieces of the excluded counties. |This view
is best illustrated by an evaluation of the

region proposed for Somerset County by
the CUPR. That area, designated as Re-
gion III, consists of Middlesex, Hunterdon,
Warren and Somerset. Simply stated, it
has significant resources but fails to cap-
ture a significant portion of the present
need.

Any expansion of Region I to include
either Mercer or Monmouth would also be
inappropriate. While it may be conceded
that either Mercer or Monmouth have sub-
stantial relationships with the counties bor-
dering them on the north and beyond, their
orientation makes them the logical division
line between Region I and other regions.
Monmouth County is linked to Ocean Coun-
ty by geography, transportation, and the
sharing of the seashore corridor. The most
vivid demonstration of Ocean’s link to Mon-
mouth is that approximately 44% of
Ocean’s residents travelling out of the
county commute to Monmouth. Clearly,
Ocean would not stand alone as a region.
The CUPR designation of Region IV, con-
sisting of Monmouth and Ocean further
supports this conclusion.

Mercer County uniquely has its strong-
est commutation pattern internally. Near-
ly 90% of its residents commute within the
county. Mercer and Burlington have a sig-
nificant commutation relationship and, in
the larger perspective, they can be viewed
as part of the Philadelphia consolidated
metropolitan area. The CUPR Region V
supports this southern orientation of Mer-
cer by including it in a region with Burling-
ton, Camden and Cloucester. Thus while
the outer lines of a region tend to be tenu-
ous, I believe that Region I is properly
balanced to meet its needs and resources
and that the division line between counties
included and excluded is amply justified.

As is more fully discussed above, the
modified commutershed used to delineate
the prospective need region includes all
counties touched by a 80-minute commute
as measured from the functional center of
the municipality. Various aspects of that
somewhat novel concept deserve more de-
tailed comment.
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The three-tiered definjtion of functional
center is designed to promote certainty.
This certainty overcomes any objection of
arbitrariness. While in physically small
towns the distinction will make no differ-
ence, in physically large towns, the dis-
tance between the geographic center and
the functional center could make the differ-
ence in whether a county is included in or
excluded from the commutershed.

In designing an appropriate commu-
tershed, the following factors must be con-
sidered:

1. It must be big enough to adequately

reflect the large percentage of commuta-

tion occurring to and from the municipal-
ity.

2. It must have

boundaries, and

3. Reliable data for the fair share anal-

ysis must be available.

The evidence reveals that in Warren Town-

easily ascertained

ship, as in most other

proximately 59% of the

municipalities, ap-
population travels

to work in 30 minutes or less, and that 84%

of the population trav
minutes or less.
half of the population
than 30 minutes and th

els to work in 45

That means that close to

is travelling more
at a commutershed

based on 45 minutes wquld be entirely rea-
sonable. Indeed, it has been suggested in

testimony before this
litigation elsewhere tha
ute commute is a comm
it for commutation. Cf]
ison, Inc. v. Township
at 528, 371 A.2d 1192.

court and in prior
t even a sixty min-
only acceptable lim-
Oakwood at Mad-
of Madison, supra
The difficulty with

using a pure 45-minute commutershed is
that the configuration created will split mu-

nicipal or county boy
turn, creates two other|

ndaries. That, in
difficulties. First,

when a political subdivision is split, is it
included or excluded and should that deci-
sion be based on the amount of land area

touched, the amount of

population involved,

or other factors? Second, even if this prob-
lem can be resolved, |a more significant
obstacle cannot be overcome. Specifically,
most experts agree that municipally based
data is not as reliable as that compiled for

counties or other political subdivisions.
Most federal and state data is gathered
utilizing county lines. Therefore, the deci-
sion to use only a 30-minute commutershed,
but to include the entire county if touched
by that commute generates a region that
has definite boundaries, has a reliable data
base and generally reflects established pat-
terns of commutation. Thus, the three in-
gredients of a sound commutershed are
present.

I recognize that including the entirety of
a county touched could create a travel time
exceeding 45 minutes. As noted, a travel
time beyond 45 minutes is not inherently
unreascnable. For example, a significant
employment center might be located a
short distance beyond the 45-minute com-
mute which would nonetheless attract job
seekers. Also, the evidence before the
court indicates that seldom will the travel
time significantly exceed 45 minutes. Fi-
nally and most importantly, the reliability
of the county data justifies any arbitrari-
ness that may arise from the touch-the-
county standard.

Two final details concerning the commu-
tershed concept warrant attention. First,
the use of specific speeds for various types
of roads is based on accepted planning
standards. That approach seems far more
reliable than to depend upon the vagaries
inherent in measuring the commute by ac-
tual driving experience. Today’s commute
may differ drastically from yesterday’s
based on the difference in weather, road
conditions, the driving habits of the other
people on the road or indeed, of the driver
measuring the commute. Second, when
the modified commutershed was first intro-
duced, some suggested that this approach
would create a multitude of overlapping
regions. No overlap exists. Establishing
a prospective need region is merely a step
in the process of reaching a fair share
number for a municipality. One planner
has described the creation of the prospec-
tive need region as analagous to the con-
struction of scaffolding for a building.
The scaffolding is constructed merely for
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the purposes of putting the building in
place and thereafter removed |to another
location so that another building might be
constructed. Similarly, the formulation of
a commutershed is done solely for the pur-
pose of permitting the computdtion of the
fair share number. Once that has been
accomplished the individual mynicipality’s
commutershed no longer has| any rele-
vance.

2. Regional Need

The determination of regional need has
the potential, statewide, to impdct on each
municipality’s fair share number more sig-
nificantly than any reasonable |fair share
factor which has been considered by this
court. Therefore, the subject feserves a
detailed analysis. I will first address is-
sues directly related to present [need, then
prospective need. Thereafter, [I will ad-
dress issues that concern both.

a. Present Need

As noted, the present need of a munici-
pality consists of two components. The
indigenous need within the municipality
must be added to that municipaljty’s share
of the reallocated excess regional need.
Both the indigenous and reallocated excess
need represents units lacking| complete
plumbing, or adequate heating or units that
are overcrowded. The reallocated excess
pool for Region I consists of 85/014 units.

The three categories used here to deter-
mine substandard units grow out of a rec-
ommendation contained in thHe Urban
League Report. These categoriies repre-
sent readily identifiable -claskifications
which can be obtained in an unfluplicated
count from the 1980 census. Moreover,
few would argue that a unit lag king ade-
quate plumbing or heating or whigh is over-
crowded is not “substandard” as that word
is commonly understood. The CUPR ex-
pands upon these categories. CUPR at
100-118. It establishes a two-level analysis
depending on whether the unit was built
before 1940 or after. If the unit|was built
before 1940, it will be considered substand-

ard if it has any one of six deficiencies. If
built after 1940, the unit is substandard if
it has any two of the same six deficiencies.
These six deficiencies include the three cat-
egories used in the Urban League Report
as well as lack of exclusive access, lack of
complete kitchen facilities and lack of an
elevator in a structure of four stories or
more,

The CUPR acknowledges that there is no
unambiguous way of testing the validity of
these categories. CUPR at 111. It also
recounts, at some length, the difficulties
inherent in properly measuring the need.
CUPR at 100 et seq. Unfortunately, it
does not address the apparent anomaly
that a unit which is substandard in 1939
may become standard in 1940. I find that
the Urban League approach is less ambigu-
ous, more accurately reflects substandard-
ness and is easier to work with. Finally,
an examination of the statistics contained
in the CUPR reveals that the resulting pool
of substandard units is substantially equiv-
alent to that derived from the Urban
League method.

Defendant’s experts have not challenged
the mathematical accuracy of the count in
any of the three categories, they have not
suggested utilizing any other categories,
nor have they challenged the propriety of
including overcrowded units in the present
housing need. Defendant’s experts argue
against the inclusion of units lacking ade-
quate heating or plumbing because they
have been or can be rehabilitated or demol-
ished. Depending on which of defendant’s
experts was relied upon, the present need
pool would be reduced by 25% to 50%, to as
low as 17,875 units.

One of defendant’s experts cited figures
as to the extent of rehabilitation or demoli-
tion which has occurred in Newark or Jer-
sey City since 1980. However, he made no
effort to ascertain whether that activity
was offset since 1980 by further deteriora-
tion elsewhere in the urban core or in the
ring of municipalities surrounding the core.
It could as easily be assumed that the pool
number has increased since 1980 due to the
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continuing decay of the dities and the evap-

oration of subsidies.

Furthermore, the
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include unoccupied units.
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to repair the physically deficient units.
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those municipali-
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Sec-
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unfair because it
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Some argue that to i
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make that number unattainable.

mony in this case indic

The testi-
tes that Warren's

fair share could increase as much as 380
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units if a financial need category was in-
cluded. The sheer size of the numbers
does not justify their exclusion from the
formula. However, other more specific
reasons support their exelusion. In the
first instance, it must be recognized that
many people do not fully report their in-
come. Second, there are many people who
by choice are willing to pay a disproportion-
ate amount of their income for housing.
Third, there is a considerable housing “mis-
match.” On the one hand, some rental
units which meet the affordability stan-
dards are occupied by families not in a
lower income category. On the other hand,
lower income families are occupying units
which they cannot afford. If the families
and units could be matched up, more af-
fordable units, particularly for moderate
income households, could be occupied by
needy families. Fourth, it must be recog-
nized that many people of retirement age
have developed substantial assets which al-
lows them to acquire homes. However,
based upon their reported income, they
could nonetheless fall into the category of
financial need at least within the Mouni
Laurel II definition. At 221, n. 8, 456 4.2d
390. Fifth, some argue that the needs of
lower income households can be met more
appropriately through income maintenance
programs or other extended rent supple-
ment programs rather than the construc-
tion of new housing. Sixth, many families
in financial need are occupying substand-
ard units thereby creating a duplication in
the count of present need. For all of these
reasons, it is most difficult to develop a
trustworthy count of financial need which
should be satisfied through Mount Laurel
solutions. In summary, notwithstanding
that there is some unmet need, the untrust-
worthiness of the data and the desire to
avoid questionable assumptions compels
me to not incorporate this category.

Assuming that all the reasons to exclude
a financial component could be overcome,
Mount Laurel Il is not entirely clear as to
whether the inclusion of a financial need
category is expected. The Supreme Court
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mentioned the inclusion of a financial com-
ponent in Mount Laurel’s fair Share num-
ber. Id. at 299-300, 456 4.2d 890, How-
ever, the Court made no mentjon of that
category when it directly discussed present
need:
As noted before, all municipglities’ land
use regulations will be required to pro-
vide a realistic opportunity for the con-
struction of their fair share |of the re-
gion’s present lower income housing
need generated by present dilapidated
or overcrowded lower income units, in-
cluding their own. Municipalities located
in “growth areas” may, of course, have
an obligation to meet the present need of
the region that goes far beyond that
generated in the municipality| itself. . . .
[at 243, 456 4.2d 390; emphasis in origi-
nal as to “all”; emphasis supplied as to
“dilapidated or overcrowded” ]
Nothing that has been said here roncerning
exclusion of a financial component should
countenance a municipality’s failure to un-
dertake an aggressive program of pursuing
any available rent supplement programs
which may be available to assist those who
are in financial need.

I now shift from a consideration of what
constitutes the present need to a determi-
nation of what triggers the creation of the
excess pool. As discussed earlidr, the ex-
cess of deficient units in any m nicipality
over the region’s percentage of |substand-
ard units will be placed in the pgol, which
will be allocated to growth area unicipali-
ties at or below the regional percentage.
In this case, I have found that the regional
percentage of substandard housing in Re-
gion 1 is 6.4%. Thus, a contribution to the
pool is triggered when a municipality’s per-
centage of substandard housing stock ex-
ceeds 6.4%.

It should be kept in mind that the 6.4% is
not a ceiling. The percentage is developed
to create the pool and to exclude the select-
ed urban aid municipalities from any obli-
gation beyond that percentage. (The per-
centage was not intended to exglude the
possibility that a growth area mupicipality
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which was reduced to the 6.4% level in the
process of forming the excess pool, but
was not an a selected urban aid municipali-
ty, would still receive a reallocation taking
it over 6.4%, Nor was the figure intended
to preclude the possibility that a municipali-
ty which was under the 6.4% of substand-
ard units would exceed that percentage by
virtue of reallocation. No effort was made
to make all municipalities a mirror image
of each other. Cf. Mount Laurel IT at 350,
456 A.2d 390. The point is that the identifi-
cation of the excess pool is merely a step in
the process of determining a municipality’s
obligation. The final step is to make a fair
distribution of the pool in a manner which
reflects the Supreme Court’s decision.

One final aspect of the caleulation of the
present need requires attention. The com-
putation of Warren’s fair share number
allows for its reallocated excess obligation
of 394 units to be phased in over 18 years
in three almost equal portions of 131. That
represents a reduction of the fair share to
1990 of 263. The concept of automatically
phasing present need was developed by the
Urban League Report, despite the Court’s
warning that the power should be exercised
sparingly. Id. at 218-219, 456 A4.2d 390.
As noted above, I have allowed Warren
Township’s present need to be phased in
over three, six-year periods. However, 1
do not support the concept of the automatic
phasing of present need. The circumstane-
es of each case should dictate the result.
For example, it would seem questionable to
phase a small present need number over a
long period of time. In this case, however,
the phasing is warranted. The present
need pool has been accumulating over
many decades. It should be our goal to
empty that pool as rapidly as possible. I
could not justify the automatic phasing of
prospective need in this case or any other
case based on the size of the number alone.
There would have to be other circumstane-
es to warrant it. Jbid. The prospective
need number should be met, if it can be
met, S0 as to prevent it from becoming part
of the 1990 present need pool. It seems
reasonable therefore, given the size of the
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present need number, to|allow the township

to satisfy its obligation
od of time.

over a longer peri-

That shonld further ensure

Warren’s ability to meet its prospective

need, and start toward

$ the goal of elimi-

nating its present obligation.

b. Prospective Need

As explained earlie

r, the prospective

need is calculated by projecting population

increases by age cohort
aging of two projection

through the aver-
models, applying a

headship rate to obtain the number of

households expected to

multiplying that numbe
of the population which
er income. Defendant

be formed and by
r by the percentage
is classified as low-
vigorously attacks

the propriety of this method.

The two models used to project popula-
tion are the Economic/IDemographic (Model
1) and Demographic Cohort (Model 2). The

central difference betw
is the manner in which

een the two models
migration is project-

ed. Model 1 projects migration of the pop-

ulation in response to
tions.

abor market condi-

If the labor demand is higher than

the supply then in-migration is projected to

match the demand. If

the labor demand is

lower than the supply, out-migration oc-

curs. Model 2 projects
historical patterns of t|
assumes that the rate
crease of migration in {
be duplicated in the pr

Exclusive use of eit]
Model 2 predicts based

migration based on
he prior decade. It
of increase or de-
he prior decade will
psent decade.

her model is risky.
on past trends. We

do not know that what happened in the

past will happen in the
mony suggested that|
from the northeastern

future. Some testi-
the out-migration
states to the sun

belt is diminishing. M

odel 1 predicts the

future based on economic and demographic

analysis.
without reference to
cult.

Projections ¢f what will happen

istory is also diffi-

Some testimony|suggested that the

anticipated labor demand is overly opti-
mistic. One of defendant’s experts assert-
ed that the Model 1 projections were so
overstated that the 1980 projection devel-
oped during the 1970s was 238% higher
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than actual growth for the 1970 decade. It
was his position that at most, New Jersey
will grow at a pace equal to the 1970-1980
rate during the 1980’s and in all likelihood,
the rate would be even slower. Conse-
quently, he suggested the use of historical
growth rates similar to Model 2. Though
he insisted that the growth rate of the
1970’s was not likely to be duplicated dur-
ing the 1980’s, he agreed to assume the
same rate of growth as a concession to
those who would argue that he was under-
estimating. The approach suggested by
this expert flies in the face of Mount Lau-
rel II. In addition to the inherent weak-
nesses of a purely historical approach out-
lined above, it is unknown to what extent
the lack of household formation in the
1970’s reflects exclusion.

The purpose of utilizing two population
projection methods is to even out the possi-
ble wide fluctuations in those projections.
The Urban League Report, through the
averaging of the two models projected an
increase in our State’s population by 1990
to approximately 7,735,000. The accuracy
of the result achieved by averaging is dem-
onstrated by an analysis of census data.
According to a publication of the bureau of
census entitled “Estimates of Populations
of States, by Age: July, 1981,” the popula-
tion of New Jersey as of April 1, 1980 was
approximately 7,365,000. That same doc-
ument projected a 1990 population of
7,513,000. The census estimates are peri-
odically updated by provisional projections
during the decade. The most recent esti-
mates published in 1984, entitled “Esti-
mates of Populations of States: July 1,
1981 to 1983” (advanced report) contain
population estimates as of July 1, 1983, as
well as information concerning the average
annual percentage of change. Those fig-
ures show that the New Jersey population
is estimated at 7,468,000 as of July 1, 1982.
That represents an average annual growth
of .464%—nearly %% a year. That com-
pares to the earlier projection of an aver-
age annual growth of .20%. If one accepts
the census bureau estimate of New Jer-
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sey’s population in 1980 as the most reli-
able data available and projects growth for
the decade of the 1980’s :jt the rate
of .464% on a straight-line cumulative ba-
sis, the projected 1990 population would be
7,714,000—a figure virtually jdentical to
the 7,735,000 projected by averaging the
two models.

The only other criticism of the prospec-
tive regional need calculation which defend-
ant vigorously pursued was the argument
that defendant’s prospective obligation
should be reduced by 40% befause it is
being assessed in 1984 for the ten-year
period from 1980 to 1990. As| defendant
concedes, its prospective need obligation
did start in 1980. Any reduction| of the fair
share based on the elimination df responsi-
bility for the first four years would cause
40% of the decade’s need to be lost. It
would also encourage towns to| hide from
their obligation as long as they dould, since
the number would continue to |reduce as
long as it is based on a |1980-1990
projection. To the extent that défendant is
arguing that the township canndt satisfy a
need developed over ten years in six years,
the issue is compliance. If, when the de-
fendant submits revised land uEe regula-
tions, it can demonstrate that|it cannot
satisfy its obligation by 1990, despite its
best efforts, the court will have fto fashion
an appropriate schedule. To the extent
that defendant suggests that the compli-
ance period should be from 198411994, the
argument fails for two reasons. First, as
already explained, it will leave four years
of need unaccounted for. Seco d, it will
require projection of prospective need into
the 1990’s. That will force reliance upon a
1980 data base for projection | into the
1990’s. For example, a municipality sued
in 1988 would have its prospective need
projected to 1998 thereby creating an 18-
year projection. It is obviously preferable
to maintain as current a data basd as possi-
ble by taking advantage of the 1990 Cen-
sus. That is the reason why Warben’s pro-
spective need has been calculated to 1990,

¢. Present and Prospective Need

Certain criticisms raised by defendant re-
late to both the present and prospective
need methodology. Specifically, the de-
fendant objects to the 20% adjustment for
vacant developable land and the three per-
cent adjustment for vacancies.

As discussed above, the methodology in-
creases the surplus present and prospective
need number of each municipality by 20%
across the board. Underlying the concept
of this adjustment is the desire to avoid the
loss of housing units which occurs by vir-
tue of the reduction of fair share obli-
gations due to the absence of adequate
land or credits given for prior Mount Lau-
rel compliance. If the fair share method-
ology generates a number which a town
cannot accommodate because it has inade-
quate land or if the town is entitled to a
credit against that number because it has
already built some lower income housing,
the obligation of the town must be reduced.
However, the regional need remains. That
need is not a theoretical number. It repre-
sents housing required for lower income
households. Unless that responsibility is
transferred elsewhere, it is lost.

This concept is not new. A similar ap-
proach was embodied in “A Revised State-
wide Housing Allocation Report for New
Jersey,” dated May, 1978. In that report,
the New Jersey Division of State and Re-
gional Planning evaluated all municipalities
to determine whether they had adequate
vacant land to absorb the housing obli-
gation which the report assigned to them.
If a municipality lacked adequate land, that
portion of its allocation which could not be
absorbed was reallocated to the remaining
municipalities. To prevent the possibility
that reallocation brought borderline munici-
palities over their ability to absorb their
allocation, a second evaluation was under-
taken. This process was repeated until the
entire need was satisfied without exceeding
the capacity of any municipality. The judi-
ciary cannot utilize this administrative tech-
nique because it does not have the opportu-
nity to determine the fair share of all of the
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municipalities in the state in a single case.
However, through the 20% readjustment a
similar result can be acgomplished.

The housing allocation report estimates
that it was necessary t¢ reallocate 23% of
all presently needed housing units. Virtu-
ally all experts agree that there is no reli-
able statewide data concerning vacant de-
velopable land today. However, a reason-
able assumption can be made that the need
for reallocation is of |approximately the
same magnitude today |as it was in 1978.
Therefore, the Urban Ileague Report rec-
ommended the use of ja 20% reallocation

across the board ULR

recommendation to be s[:und.

One of defendant’s e
some reallocation proce

at 12, I find the

perts agreed that
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large. It is not
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]l merely because it
that the resulting
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alone.
presented to me to just

The reallocation proc
several goals. It enab
engage in statewide
though it is setting fai
on a case-by-case basis.
of needed housing uni

casonable standing

Objective reasgdns have not been

fy its modification.

edure accomplishes
es the judiciary to
reallocation even
r share obligations
It avoids the loss
ts. It permits the

court to give repose to & municipality with-

out concern that aften

repose the court

might be required to reallocate additional
housing to that municipality based on the
inability of other towns in the region to

absorb their fair share.

Note that the reallo¢ation procedure is

made necessary becaus

reliable vacant land data.

verifiable data becomes

e of the absence of
At such time as
available, the real-

location procedure might be revised.

In addition to the 20% adjustment, the
methodology increases the fair share by 8%
to allow for mobility in the housing market.

If fair share numbers

were designed to

match evenly the need and the fair share
numbers were satisfied, any family desir-
ing to move could not do so unless another
family also moved to make room for them.
Therefore, there must be a reserve of unoc-
cupied units to permit mobility. The plan-
ning community generally recognizes the
need for a vacancy allowance of 1.5% in
sales housing and 5% in rental housing.
However, the Urban League Report, ULR
at 25, and plaintiffs’ experts noted the like-
lihood that presently, most Mount Laurel
housing will be satisfied through sales
Therefore, it recommended the use
of 3%. Again, defendant’s experts do not
challenge the theory of the adjustment, but
rather its result. Again, they contend it
makes the fair share number too large.
The answer is the same. The question is
whether the adjustment is reasonable
standing alone.

units.

3. Allocation Factors

The last step in this analysis of the fair
share methodology is to examine the ratio-
nale for each of the factors selected.

a. Present Need Factors

(1) Growth Area

This factor measures the amount of
growth area acres in a municipality as com-
pared to the growth area acres in the re-
gion. Any reasonable methodology must
account for a municipality’s physical capac-
ity to provide space for new construction.
The growth area factor is designed to re-
flect that capacity. It identifies that area
within the municipality which has been ear-
marked by the SDGP as an appropriate
place for development. Moreover, the Su-
preme Court strongly supported the use of
this factor when, in referring to circum-
stances in which exceptions would be made
to SDGP classifications, it said:

The foregoing exceptions will allow a

party to have the court impose a Mount

Laurel obligation on a municipality that

has no growth area as shown on the

concept map, or to impose a greater
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Mount Laurel obligation by, in effect,
proving that the growth area should be
enlarged, or, conversely, to relieve a mu-
nicipality from any Mount Lawurel obli-
gation even though the cqncept map
shows it as including a “growth area,” or
to diminish the obligation by proving that
the “growth area” shown on the concept
map should be cut down. [Mount Lau-
rel I at 241, 456 A.2d 390]

Also, the strong implications pf the Su-
preme Court’s instruction in two of its
Mount Laurel remands was that the ex-
tent of the growth area should| affect the
extent of the fair share. In Round Valley
v. Township of Clinton, the Court directed
that:
On remand the trial court shall deter-
mine whether the fair share can be ac-
commodated completely in the growth
area consistent with sensibld planning.
If it can, then the fair share [determina-
tion below shall stand; if not,|it shall be
revised appropriately. [Mount Laurel II
at 329, 456 A4.2d 390]

In Urban League of Greater New Bruns-

wick v. Borough of Carteret, [the Court
instructed:
In determining fair share, the trial

court shall review the SDGP’s|character-
ization of each of the municipalities be-
fore it.... As previously stated, deter-
mination of fair share must |take into
consideration, where it is a fact, the in-
clusion within particular munic palities of
non-growth areas where, acdording to
the plan, growth is to be “disqouraged.”
[Mount Laurel II at 351; cf| 225, 227,
456 A.2d 390.]

It should be recognized that a municipali-
ty’s capacity to accept lower income hous-
ing would be better measured by a factor
which identifies the amount of vabant deve-
lopable land within the growth area. Not
all growth area land is vacant of suitable
for development. Some towns esignated
as growth are fully developed. Other va-
cant land is either physically constrained
due to slopes, watercourses or other condi-
tions or is inappropriate for Mount Laurel

high density development because of other
planning or environmental concerns. The
decision not to use vacant developable land
is dictated by the inherent unreliability of
that data. The last effort to compile such
data was undertaken in the early 1970’s.
An aerial survey was made of the State.
There is virtual agreement in the planning
community that these photos are so outdat-
ed that they are unusable for allocation
purposes. Therefore, despite the desirabili-
ty of using only vacant developable land in
a growth area as a land factor, I cannot
utilize that alternative. To the extent that
land within a growth area is developed or
constrained, the vacant developable land
defense can be raised to reduce the town’s
fair share.

A second alternative would be to use
vacant developable land as a factor in lieu
of growth area. Aside from the unreliabili-
ty problem, the language of the Court just
cited emphasizes the importance of linking
the land factor to growth area considera-
tions.

The last alternative is to eliminate any
land factor on the theory that it cannot be
assumed that a growth area designation
assures that the land in the growth area is
either vacant or developable for high densi-
ty construction and on the theory that no
other land factor is suitable. This would
leave the allocation of fair share heavily
dependent upon employment factors.
That, in turn, would shift the obligation to
the already developed, industrialized munic-
ipalities—those municipalities least able to
handle the responsibility. Conversely,
those towns with substantial vacant land
but little employment would have their fair
share reduced. Finally, the fact of the
matter is, no fair share methodology would
be complete without a factor which assess-
es the physical capacity of a municipality to
accommodate development in that area into
which the Supreme Court sought to chan-
nel Mount Laurel growth.

(2) Present Employment

This factor measures the number of ex-
isting jobs in a municipality as compared to
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existing jobs in the region. The Supreme
Court has singled out |the importance of
employment as an allocation factor, id. at
256, 456 A.2d 390, as|have all planning
experts before this court. A major goal of
Mount Laurel is to enaple people to live in
decent housing near thegir place of employ-
ment. Id. at 210-211, n. 5, 456 A.2d 390.
This factor represents |a present housing
demand since the existgnce of jobs creates
the need for shelter. It may also reflect a
policy of exclusion which has existed for
many years because some towns have invit-
ed factories but excluded the workers. It
is just as exclusionary [to prevent workers
from living near their workplace as it is to
prevent the poor from living in more afflu-
ent communities. Id. at 211, 456 A.2d 390.
Finally, to the extent that jobs create rata-
bles, it affects the municipality’s fiscal ca-
pacity.

Defendant’s experts pmbrace the use of
employment as a factoy but assert that it
should be more heavily|weighted and ques-
tion the adequacy of the data upon which it
is based. While acrepting the three
present need factors, pne of the experts
contended that present|employment should
represent 50% of the eguation rather than
33%%. Regrettably, he provided no justifi-
cation for weighting. | In the absence of
some clear reason to dg so, it should not be
done. There is a built-jn relationship of all
of the factors in the methodology, a bal-
ance, which is erucial [to its overall struc-
ture. As just discussed, overemphasizing
employment tends to move the fair share
back to the more industrialized towns
which are usually developed. It would
move it away from the suburban bedroom
communities which haye less employment
but more land.

Defendant challenggs the reliability of
the data for this factgr. The factor uses
“covered employment”| information provid-
ed by the New Jersey Department of Labor
and Industry. Covered employment repre-
sents all private sectEr jobs covered by
unemployment compensation. Consequent-
ly, the figures do not |include military em-
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ployment, state employees and some other
smaller categories. Also, the data reports
jobs based on a post-office address rather
than actual location. Therefore, if a job is
located in a town which uses another
town’s post office or if the place of employ-
ment crosses municipal boundaries but
uses only one post office address, the fig-
ures can be misleading with respect to a
municipality. From a regional standpoint,
in most cases, the figures would not be
misleading because they would be counted
only once in the regional total. Despite the
isolated problems with municipal data, the
figures are the most reliable data available.
They represent the vast majority of people
in the work force and constitute a valid
figure in most cases. In special circum-
stances, adjustments can be made on a
case-by-case basis. No such circumstances
exist in Warren. The eritical importance of
including a job factor mandates referral to
some statistical base. No one has even
suggested a better source.

(8) Median Income

This factor measures the relative position
of a municipality’s median income as com-
pared to the regional median income. Itis
intended to account for the town’s ability to
defray the infrastructure costs of high den-
sity building, to identify prior exclusionary
policies or to reward prior inclusionary ef-
forts. This factor, like the other factors,
has its roots in Mount Laurel II. As to
the ability to absorb infrastructure, the
Court recognized that satisfaction of the
Mount Laurel obligation may impose sub-
stantial financial burdens on a municipality.
Id. at 265, 456 A.2d 390. The factor seeks
to equitably distribute those burdens. As
to exclusion, the Supreme Court empha-
sized that towns must plan for all income
levels. Id. at 211, 456 A.2d 390. As to
inclusionary efforts, fairness requires that
prior inclusionary construction, even if it
does not qualify for credit toward the fair
share, should be rewarded.

The criticism leveled at this factor cen-
ters on the wisdom of using any economic
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factor and on its manner of implementa-
tion, if it is to be used at all. |Those who
would eliminate the median indome factor
argue that the mere existence pf a higher
median income does not support|the conclu-
sion that the municipality can alisorb great-
er infrastructure costs, nor the| conclusion
that the municipality can absdrb greater
infrastructure costs, nor the | conclusion
that the municipality has been exclusionary
in the past. The proponents of|the use of
the factor stress that insofar |as Mount
Laurel is an economic decision, |the use of
an income factor is entirely appropriate.
They also contend that a municipality
which has inclusionary zoning or assisted
housing will probably have a lower median
income than a municipality which has been
more exclusionary. For example, a munici-
pality that has permitted substantial multi-
ple dwelling construction will likely have a
lower median income than one |which has
restricted development to single family
homes on large lots. Warren |illustrates
this proposition. It has no multiple dwell-
ing developments. Most single-family zon-
ing is large lot and its median |income is
over 140% of its regions.

While I have some reservatipns as to
whether further experience will demon-
strate that this factor will accomplish its
objectives, those concerns are ¢verridden
by the importance of having an| economic
indicator which mirrors fiscal capacity, pri-
or exclusion, and most importantly, past
inclusion. Eventually, the planners and
statisticians may develop data which will
verify whether there is a conngction be-
tween median income and these objectives.
At such time, the assumptions made here
can be retested and the factor dan be re-
evaluated.

Those who find the manner pf imple-
menting an economic factor troublesome

argue that the median income should be
computed in a different manner or that a
different economic factor should be used.

The argument that the median income
should be computed in a different manner
arises out of the fact that, in the present
formula, median income is initially ex-
pressed as a ratio whereas all other factors
are expressed as a percentage. That is,
the other factors represent the municipali-
ty’s proportion of the regional growth
area or employment while median income
represents the position of the municipality
in relationship to the regional median.
Thus, factors expressed as percentages of
a region will total 100% when the percent-
ages for each municipality in the region are
added. The same is not true with a ratio
which, for example, in Warren’s case is
expressed as approximately 140% of its re-
gions median income.

The methodology in this opinion uses the
ratio as a modifier by multiplying it by the
average percentage of the other factors.
Two alternative means of caleulation have
been suggested. First, the ratio could be
maintained as a ratio and multiplied times
the fair share number produced by the
other percentages. Second, the ratio could
be converted to a percentage and multiplied
directly times the fair share number rather
than being incorporated into the formula
and divided equally as in the methodology
adopted in this opinion. The difference is
most graphically illustrated using Warren'’s
prospective need calculation. For ease of
comparison, the examples shall not include
the 20% vacant land or 3% vacancy adjust-
ments.

1. The methodology used in this opin-
ion

2.556 (Growth Area) + .304 (Present Emp.) + .428 (Emp. Growth) = 1,096

1.096 (sum of 3 factors divided by 3) x 1.41 (141% median income)

1.545%
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The fourth factor of 1/545%, which repre- With the median income as a modifier of
sents the three-factor percentage modified the three-factor percentage, the number in-
by the median income ratio, is then added creases by approximately 10% to 592. The
to the equation and a final percentage ob- median income used as a ratio multiplier

tained as follows: causes an increase of approximately 41% to
] .. 157. The median income ratio expressed as
2.556_+ 304 Z 428 § 15456 = 1208% . orcentage and used as a multiplier

causes an increase of approximately 55% to
The new percentage |of 1.208% is multi- 830,

plied times the regional] need to obtain the

fair share as follows: As has been repeatedly emphasized

throughout this opinion, the touchstone of

Prospective Need |= 49,004 a well-designed methodology is that it re-
) X 1.208 lies on sound data and that no aspect of it
Fair Share 592 overpowers the formula. It should be a

system of checks and balances. The math-
ematical analysis set forth above demon-
strates that the use of alternative means of

As noted in 1 above, the three factors caleulating median income can have a dis-
divided by three generpte a percentage of  proportionate effect upon the overall fair
1.096. When multiplied times the regional ghare analysis. Furthermore, the mere
need of 49,004 they prdduce a fair share of  fa¢t that the median income factor is initial-
537. If the median income ratio is multi- ly stated as a ratio and then used as a
plied by that number, jnstead of being av-  mpodifier of a percentage does not detract
(.eraged as a fourth percentage, the follow-  from jts validity. The purpose of the use
ing results: of a ratio is to reflect the position of a
municipality in relation to other municipali-

2. As a ratio multiplied times the fair
share produced by three factors

3 Factor Fair Share = N 1531 Ratio ties and to do it in a manner which does not
New Fair Share _ 7—__37_ skew the results.

Another alternative suggested by one of
defendant’s experts was to avoid express-
ing median income as a ratio altogether
and instead create what he saw as a “true

As noted in 1 above, the three factors Percentage.” This expert would derive
produce a percentage af 1.096 and the ratio what he has labelled the municipal median
modifies this percentage to 1.545. The income percentage by multiplying munici-
three factors multipliefl times the regional ~Pal median income times the number of
need produced a fair share of 537. If the households in the town to produce a gross
median income ratio expressed as a per- municipal income. He would then follow
centage is multiplied times 537, instead of the same procedure for all other municipali-

being averaged as a fourth percentage, the f.ies in the region a’}d aggregate thf’- mun.ic-
following results: ipal totals to obtain a gross regional in-

come. By dividing the municipal gross in-

537 come by the regional gross income, a mu-

X 1.545 (modified %) pjcipal median income percentage could be
New Fair Share = 830 arrived at without ever using a ratio.

To summarize, the fair share number This method produces some obviously un-
without an income factor would be 537. satisfactory results. An example will illus-

3. As a fourth pencentage multiplied
times the fair share produced by
three factors

3 Factor Fair Share
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trate. Assume a region having a total
gross median income of 60 million dollars.
Assume next that Town A has a median
income of $30,000 and 100 households.
The gross median income of|that town
would be three million dollars. Assume
that Town B has a median income of $20,-
000, but 1,000 households. The lgross medi-
an income of that town would be 20 million
dollars. Therefore, Town A’s r gional per-
centage of median income wolld be 5%,
and Town B’s would be 33!:%. Yet, by
virtue of its substantial growth, Town B
might very well have been less exclusion-
ary than Town A. This expert] approach
would, in all likelihood, decrease the fair
share number of those smalley, affluent
towns having large vacant developable land
and fewer households. In fact) if applied
to Warren, the prospective fair share (with-
out including the 20% vacant land or 8%
vacancy adjustments) would be Ffeduced by
approximately 25%.

Having completed the analysis|of the me-
dian income factor, two alternative econom-
ic factors should be considered.| One rec-
ommendation is to use tax ratables as an
economic factor. Another is tb use the
change in the proportion of lower income
households in the municipality in relation-
ship to all municipal households.

The use of a ratable factor tends to du-
plicate the employment growth factor, but
less accurately, because of unavdidable de-
viations in assessment and equalization
practices throughout the State. Empirical
testing of the ratable factor by the Urban
League group demonstrated its disparate
results.

The use of a factor based on the change
of the proportion of lower income house-
holds emanates from an analysis of foot-
. at 297,
456 A.2d 390. This factor appears to iden-
tify exclusion. However, not only does it
have a tenuous connection to fisca capacity
but also there is a data problem. |Footnote
49 refers to statistics for familips. This
information is now.accumulated fbr house-
holds instead of families. Since this factor

504 A.2d—17

is intended to measure a trend over many
years, insufficient comparable data is avail-
able. Alternatively, it would be necessary
to convert the family figures to households
and that conversion requires assumptions
that would render the data base unreliable,
The family to household ratio is a figure
which is subject to much debate and fre-
quent change.

b. Prospective Need Factors

() Applicability of the Three Present
Need Factors

The methodology allocates the prospec-
tive regional need through the use of the
three present need factors analyzed above,
as well as a fourth factor—employment
growth. Before discussing the fourth
factor, it should be noted that the rationale
supporting the use of the three factors for
allocation of present need apply equally to
their use in the prospective need formula.
The allocation of future housing, as with
the distribution of present housing, is di-
rectly related to the availability of land, the
financial capacity to absorb infrastructure
costs and the extent of the municipality’s
past exclusionary practices. Thus, the
growth area and median income factors are
as appropriate for allocating prospective
need as for present need. The present
employment factor is intended to show the
current job status of the municipality. It
represents a present need for housing be-
cause the existence of jobs also dictates the
need for housing. It also reflects prior
employment history and to the extent that
jobs create ratables, it reflects upon a mu-
nicipality’s financial capacity. The reasons
supporting the present employment factor
have equal applicablity to the prospective
need and, as will be seen, the factor also
serves as a balancing mechanism to the
employment growth factor.

(2) Employment Growth

The employment growth factor is intend-
ed as a predictor of future job growth. It
measures employment trends and mirrors
the land use policies promoted by the mu-
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nicipality. It is tied together with the cur-
rent employment factor by the fact that

people are attracted to
which they are employed.

live in the area in
As noted,

Mount Laurel II specifically favors the use

of employment factors

tion. Id. at 256, 456 A

n fair share alloca-
2d 390. The pres-

ence of the two employment factors in the
prospective need formula tends to avoid the
unfair results which cpuld occur if only
employment growth were considered. For
example, a municipality which historically

had little employment,

cent, sudden and possib

employment could be a
number which might
high. Again, the two
balance each other.

Three criticisms of

growth factor should

but has had a re-
y aberrant burst of
gsessed a fair share
be unrealistically
factors check and

the employment
now be considered.

Defendant suggests weighting the employ-

ment factors and also a

rgues with the relia-

bility of the employment data. Those argu-

ments have been fully

addressed above in

the discussion of the present employment

factors.

The last argument raised by defendant

concerns the mathematical

method by

which employment growth is projected.
Defendant contends that a straight arith-
metic measurement is preferable to the lin-

ear regression method
The straight arithmeti

identifying the job basg¢

the period to be measu

used in this opinion.
¢ approach involves
in the first year of
red and the job base

in the last year of the period to be mea-
sured. Assuming there has been any job
growth, the number of jobs in the first
year would be subtracted from the number

of jobs in the last year.

duced would be divide
years spanned and wou

The number pro-
d by the number of
1ld represent the av-

erage job growth over that period. The

linear regression meth
more sophisticated stat
complexities of which

dressed in this opinion.

od involves a much
istical approach, the
need not be ad-
Suffice it to say

that the purpose of using linear regression

analysis is to establish
truly reflective of the

a trend line which is
employment growth
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picture. It does so by evening out sharp
increases and decreases which occur over
the trend period and by reducing the im-
pact of a sharp increase or decrease occur-
ring in the last year of the trend period.

The value of the linear regression meth-
od over the straight line method is amply
demonstrated in this case and, indeed, to
Warren’s benefit. The testimony discloses
that for the decade 1972-1973 to 1983-
1984, Warren had an employment growth
of 539 jobs or roughly 54 jobs per year.
Plaintiff’s rebuttal testimony, utilizing em-
ployment statistics which became available
towards the close of the case, revealed that
Warren had experienced a growth in the
1983-1984 period of 1786 jobs. If the
projection decade is moved forward one
year to include the new data, the average
employment growth on a straight line for
the new decade would be 242 jobs per
year—almost a 350% increase. If the full
11-year period for which covered employ-
ment figures are available was utilized on a
straight line, the average growth would be
211 jobs per year or almost a 300% in-
crease. The result of applying linear re-
gression would be to soften the impact of
the tremendous growth in 1983-1984.
Again, the desire to avoid extreme results
controls the selection of the proper method.

Before completing the discussion of the
allocation factors, it is again necessary to
tie up some loose ends. As to the calcula-
tion of all four factors, the regional figure,
which is the denominator used to obtain the
percentage, excludes data from all selected
urban aid and non-growth municipalities.
There is a common theme which justifies
this exclusion as well as specific reasons
pertinent to each factor.

The common theme evolves from the fact
that non-growth municipalities have no re-
sponsibility to the regional need. Similar-
ly, selected urban aid municipalities do not
have an obligation to handle more than the
regional average of substandard housing
and, therefore, they have no regional obli-
gation, because realism requires a recogni-
tion that their present circumstances ren-
der it impossible for them to absorb more



AMG REALTY CO. v. WARREN TP.

N.J. 721

Cite as 504 A.2d 692 (N.J.Super.L. 1984)

than the regional average. Id.|at 243, 456
A.2d 390. Since the fair shdre method-
ology seeks to distribute 100% |of the obli-
gation among those municipalities who
have it, it is unreasonable to |include the
data of those municipalities which have no
regional obligation. That is so| because in
dividing up the regional pie eqpitably, the
primary consideration is the rel tionship of
every municipality having the opligation to
every other municipality having the obli-
gation. Inclusion of municipalities having
no obligation would distort that relation-
ship.

Specific reasons concerning ¢ach factor
also call for this exclusion. This formula
excludes selected urban towns from the
growth area calculation becaus they are
the traditional core areas or similar towns
not likely to attract Mount Laurel type
housing and because they generally lack
significant vacant land. Non-growth mu-
nicipalities obviously cannot contribute to a
count of growth acreage. This formula
excludes selected urban aid m nicipalities
from both employment figures |because it
would unreasonably diminish th responsi-
bility of towns having a fair share obli-
gation. If the high concentration of em-
ployment, albeit declining, in tHe selected
urban aid municipalities was inclided in the
regional total it would decreasé the per-
centage of all. municipalities ha ing a re-
gional obligation. The formula excludes
selected urban aid municipalities [in the cal-
culation of the regional median |income in
order to make it more likely that towns
which have made inclusionary efforts will
be rewarded. If the median incame of the
selected urban aid municipalitie({ were in-
cluded, it would probably depress the re-
gional median income so low that virtually
no town having a fair share obligation
would fall below the median. Therefore,
even the most commendable efforts would
g0 unrewarded.

II.

COMPLIANCE

[3,4] Having determined that Warren
Township’s fair share is 946, it is now

necessary to evaluate Warren’s ordinances
to ascertain whether they meet the Mount
Laurel obligation. A finding that the land
use ordinances are compliant requires a
showing that Warren has removed all ex-
cessive restrictions and exactions which
would preclude actual construction of its
fair share. Id. at 258-259, 456 4.2d 390.
If the removal fails to generate compliance,
then Warren must employ affirmative de-
vices such as, subsidies and inclusionary
zoning. Id. at 260-274, 456 A.2d 390.

With this legal framework in mind the
township’s response should be reviewed.
On December 2, 1982, the township
adopted ordinance 82-19 which amended its
existing zoning ordinance. That amend-
ment purports to establish two high density
zones (R-20th and R-20tha) consisting of
three parcels. The ordinance provides for
density bonuses which, in one district,
would allow a density level up to seven
units per acre and, in the other, up to eight
units per acre. The amendment also re-
zoned three other parcels, only one of
which was offered by defendant for Mount
Laurel compliance purposes. That parcel
was rezoned R-10 to allow 10,000-square
foot lots which could be varied in size down
to a minimum of 7,500 square feet if suffi-
cient lots are increased in size to maintain
an average lot size of 10,000 square feet.
On December 1, 1983, ordinance 83-20 was
adopted providing for the mandatory con-
struction of 30% lower income homes in
any developments constructed in R-20th
and R-20tha zones created by ordinance
82-19 but not for R-10 zones. Ordinance
83-20 also provided for the submission of a
pro forma statement concerning low and
moderate income housing, mechanisms to
guarantee the maintenance of housing at
lower income levels, provision for a waiver
or reduction of the 30% mandatory set
aside and allowance for least cost housing,
in lieu of lower income units.

(5] By defendant’s own admission these
modifications would result, at best, in 324
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units of lower income housing. In light of

defendant’s additional
fair share obligation is

admission that the
at least 419 units,

there is no question that the zoning ordi-
nance does not comply with Mount Laurel.

The conclusion is evern

buttressed by the court
ren’s fair share if 946
that the modifications t
not generate even the

more powerfully
’s finding that War-
and by the finding
the ordinance will
324 units that de-

fendant claims it will produce.

Given defendant’s afdmissions that its
modifications are inadequate to reach its
fair share number, it is not necessary to
spend a substantial amqunt of time analyz-

ing Warren's land use

regulations. How-

ever, to provide some ghidance to the mas-

ter and the township in
certain aspects of the
comment.

Removal of Excessive

Exactions

(6] The removal of

tions or exactions refe
plan and those provis
ordinance which would
struction of lower inco
258-259, 456 A.2d 390
plan allows for suffici

its revision efforts,
ordinance warrant

Restrictions and

excessive restric-
rs to both the zone
ons of the zoning
prevent actual con-
me housing. Id. at
Even if the zone
ent density, it may

also be necessary to remove other provi-

sions of the ordinance ¢
struction. The vast m
dential zoning in the t

0 insure actual con-
ajority of the resi-
bwn is restricted to

1%-acre lots. Such lar

e lot zoning will not

produce Mount Laurel housing. Further-
more, even the ‘“smaller” lot zoning re-
quires a minimum average of 10,000 square
feet (approximately Yi| acre) and imposes
other conditions which render it useless for
Mount Laurel compliance. Cf Mount
Laurel I, 67 N.J. at 183, 336 A.2d 713. The
township’s efforts at high density rezoning
are also suspect. Ordinance 82-19 does not

contain any density boy

us for lower income

housing. Rather, the bonuses are for such

things as energy cons
zen housing, voluntary
tation and open space.
ple housing and densit;
in the high density zo

ervation, senior citi-
square footage limi-

Finally, the multi-
y bonuses permitted
nes are only permit-
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ted on a conditional use basis, thus requir-
ing anyone seeking to construct lower in-
come housing to undertake a possibly
lengthy approval process.

[7-9] Other excessive restrictions and
exactions will merely be noted. As to
chapter XVI of the township codification
dealing with zoning, see the following:

1. § 16-4.5(b) requires all townhouses

to have a private garage.

2. § 16-5.18 requires every townhouse

to have a significantly different design

from every other townhouse within 150

feet of the lot upon which the structure

is erected.

3. § 16-10.3(b)(2) appears to require ex-

cessive setback provisions, which could

be either cost generating or severely con-
strain the site layout thereby affecting
densities.

As to chapter XV, see the following:

1. § 15-18(d¥8) requires parking and
traffic problems to be “resolved”. This
vague language could inhibit the approv-
al process.
2. § 15-13(d)(5), dealing with screening
requirements, would appear to apply to
high density development and apparently
requires screening in the front yard of
such developments.
3. § 15-13(d)X7) appears to give the
broad discretion to deny an application if
the use were not deemed to be in the
public interest. Such site plan provisions
are inherently suspect as a matter of law
since the purpose of the site plan ordi-
nance is not to countermand zoning pro-
visions. Furthermore, that vague lan-
guage could be used as a method of
inhibiting the approval process.
4. § 15-19, dealing with design stan-
dards of roads, appears to have inade-
quate flexibility concerning road widths
and other requirements as it relates to
multiple dwellings for Mount Laurel
purposes. Mount Laurel construction
frequently necessitates waiver or modifi-
cations of requirements for curbs, road
construction standards and other design
standards.
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5. The provisions of § 15-20 dealing
with environmental assessment should be
reviewed. Some of the requjrements ap-
parently go beyond issues |of environ-
mental concern and speak to the question
of whether the use should be allowed at
all. Again, that is not the finction of a
site plan ordinance. There is also some
very subjective and vague language in-
cluding such terms as “disruption of de-
sirable community and regional growth”
in § 15-20(c)(5), evaluation of “social im-
pact” in § 15-20(c)(7) and similar phrases
which could disrupt the expeditious han-
dling of applications. Note, dditionally,
§ 15-20(cX7) which requires the applicant
to provide a statement of | alternative
uses in the event that the proposed use is
not acceptable, including an| alternative
of no project at all. Such a provision is
patently unreasonable and the require-
ment that the applicant must substanti-
ate numerous alternatives |is without
bounds. A site plan ordinance should
address planning standards gnd not the
issue of whether the use shauld be per-
mitted. It should address those stan-
dards in clear, concise lang
avoids cost generation.

Using Affirmative Devices

With respect to the municipal ty’s use of
affirmative devices, ordinance |83—20 pro-
vides for a 30% mandatory set aside for
lower income housing. Plaintiffs argue
that a mandatory set aside of 80% is not
feasible and that, in the absence of subsi-
dies, not more than 20% of the ousing can
be devoted to lower income hous ng. Fora
mandatory set aside to be effect ve, the set
aside must be reasonable and the unit den-
sity must be reasonable. If the $et aside is
reasonable and the density is reasonable,
actual construction will result. |If the set
aside is too high or the density too low, no
construction will occur because the project
must be profitable. Cf, id. at 268, 279, n.
37, 336 A.2d 713. If plaintiff’s argument in
this case is correct, an issue not passed
upon at this time, the 30% mangatory set
aside could actually frustrate the construe-

tion of lower income housing. The town-
ship must reexamine its position. The pro-
vision in ordinance 83-20, which allows the
waiver of the 30% requirement, may be an
inadequate answer to this concern. As not-
ed, the waiver is part of a conditional use
procedure, which may be cost generating
and the existence of the waiver provision
could be abused so as to result in no lower
income housing at all.

The foregoing comments are not intend-
ed to pass upon the validity of any of the
sections noted, nor are they intended to
catalogue completely the potential inade-
quacies of the existing ordinance. The re-
vision of the ordinance should not be done
by court review or fiat at this time. Rath-
er the governing body, planning board, the
master and all those interested in the pro-
cess should have the opportunity to submit
a compliant ordinance to the court.

111

BUILDER’S REMEDY

Mount Laurel II requires that a build-
er's remedy be granted if the builder has
succeeded in the litigation and proposes to
construct a substantial amount of lower
income housing, and if the municipality has
failed to prove that the proposed project
would either substantially harm the envi-
ronment or be otherwise clearly contrary to
sound land use planning. Id. 92 N.J. at
279-280, 456 A.2d 390.

[10] It is evident from what I have said
that plaintiffs have succeeded in demon-
strating that Warren’s ordinances fail to
comply with Mount Laurel guidelines.
Furthermore, plaintiffs have demonstrated
their intention to construct a minimum of
20% lower income housing units through
concept plans and the testimony of their
principals. The only defense raised to the
builder’s remedy concerns the suitability of
the properties from an environmental
standpoint. In that regard, Mount Laurel
places a heavy burden on the defendant
raising this defense to prove that the dan-
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ger is substantial and very real.

Mount

Laurel 1, 67 N.J. at 186-187, 336 A.2d 713;
Mount Laurel II at 331, n. 68, 456 A.2d

390.

Defendants
through the testimony

attemptad to

establish,
of an expert in

waste water management, that the pro-
posed projects would have a negative effect
upon the Dead River and also that there
was inadequate sewer capacity within the
township to accommodate the projects.
Plaintiffs sought to counter that testimony

through their own waste

water expert who

took the position that Aadequate existing

capacity could be foun
treatment could be deve

or a method of
oped which would

not degrade the water quality in the Dead

River.

Most of the testimony centered

around the issues of whether governmental

approval could be obtain
the use or expansion of
cilities and the right to

ume of effluent involved

ed by plaintiffs for
existing sewer fa-
discharge the vol-
Warren's expert

pointed to the Wastewgter Facility Plans
affecting Warren (commonly known as the

201

studies) and the

Water Quality

Management Plans pertaining to Warren

(commonly known as
Both studies are plannin

the 208 studies).
e tools designed to

establish a blueprint well into the twenty-
first century for avoiding water pollution.

The plans are developed
water flow which, in tu

_ from population projection.

based on expected
n, is extrapolated
The projec-

tions are made by the State predicated

upon existing land use
municipality. Once tl
aggregated, a total wast
is obtained by using s
population to wastewate
expected flows are dis
counties and ultimately
ties. The municipalities

gulations in each
projections are
ewater flow figure
tandard ratios of
r. Thereafter, the
aggregated to the
to the municipali-
or regional author-

ities, then develop w

stewater manage-

ment treatment plans utilizing their alloca-

tion of anticipated flow.

Based on this

allocation, Warren constructed its treat-
ment plants through a subscription proce-
dure which required landowners who de-

sired sewer capacity to
the cost of the facility.

ay for a portion of
In exchange, the
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property owner received a subscription con-
tract which entitled the owner to a gallon-
age reserve. As a result, defendant ar-
gues that the growth of the township is
necessarily limited by the wastewater allo-
cation to Warren and the commitment War-
ren has made to its prospective users.

{111 The reasoning is fallacious. The
state population projections embody exist-
ing zoning patterns. In Warren's case and
others, that zoning is exclusionary. To
permit Warren to hide behind a state policy
which incorporates exclusionary zoning, is
to permit Warren to do indirectly what it
cannot do directly. Furthermore, testimo-
ny revealed that while these studies are
useful long range planning tools, they are
subject to modification upon proper applica-
tion. As our Supreme Court has empha-
sized, without the assistance of the munici-
palities, the prospect of lower income hous-
ing is practically impossible. Id. at 263,
456 A.2d 390. The court expects that War-
ren will do whatever is necessary to help
plaintiffs obtain modification of existing
limitations.

At this posture the court will invite the
master’s opinion as to whether, notwith-
standing the township’s best efforts, the
builders’ projects are precluded by the una-
vailability of sewer capacity or the likeli-
hood that no means are available to handle
their effluent in the foreseeable future.
Certainly, the court does not want to award
a builder’s remedy which cannot be ful-
filled. The master should carefully scruti-
nize this issue so that the court can be
assured that the builder’s remedy received
by plaintiffs is likely to be implemented
within a reasonable time frame. If the
court cannot be so assured, Warren will be
called upon to satisfy its obligation else-
where.

The court does not pass upon the densi-
ties requested by the builders or other spe-
cific aspects of the concept plans sub-
mitted. The governing body, planning
board, plaintiffs, the master and other in-
terested parties should all confer with re-
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c
spect to plaintiffs’ proposed project for the
purposes of attempting to agree upon ap-
propriate development plans. Jd. at 280,
456 4.2d 390. To the extent thdt the inter-
est of the municipality and the parties can
be accommodated within the |bounds of
Mount Laurel II requirements) the court
should defer to those judgments. Of
course, in the event that the ppsitions of
the parties cannot be reconciled, the master
should recommend to the court|a solution
to the problem for the court’s Subsequent
review.

In light of the court’s finding that the
land development ordinances of Warren vi-
olate Mount Laurel II, Warren Township
is hereby directed to revise its prdinances
within a period of 90 days of the filing of
this opinion. Warren shall eliminate from
its ordinances all cost generating provi-
sions which would stand in the way of the
construction of lower income hausing. If
hecessary it shall also incorporate in its
revised ordinances all affirmative devices
necessary to lead to the construction of its
fair share of lower income hou ing. See
generally Mount Laurel II at 258-278, 456
A.2d 390.

I shall appoint by separate or er, a spe-
cial master to assist the municipal officials
in developing constitutional zo ing and
land use regulations in confor ity with
Mount Laurel II.

Iv.

CONCLUSION

The authoring of this opinion has
strained my literary capacity to make the
subject matter easily intelligible| while at
the same time not sacrificing accyracy and
thoroughness. No doubt the opinion has
also strained the reader’s patience. How-
ever, the tedium is now over, for|this con-
clusion will address the broader issues un-
derlying the technical concepts discussed
above.

Notwithstanding the importance| of a fair
share methodology in fulfilling the stated
purposes of Mount Laurel II, the bottom
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line to all those involved in the litigation is
the number generated. Despite the impre-
cision of the tools used for calculating the
number, the Supreme Court requires me to
fix a precise number because it believes
that requirement is most likely to achieve
the goals of Mount Laurel. Id. at 257, 456
A.2d 390. As in other areas of the law, a
plaintiffs’ and defendants’ bar has devel-
oped in Mount Laurei litigation. Plain-
tiffs complain that the numbers produced
by most of the formulas suggested are too
low because they will not meet the need,
because they are too low in areas most
suited for lower income construction and
because they are too low to attract builders
to sue. Plaintiffs’ first complaint assumes
that, in the absence of governmental subsi-
dies, not more than 20% of any project will
consist of lower income units. Based on
that assumption and the statement that
407 of the state’s families qualify as lower
income, id. at 221-222, ». 8, 456 A4.2d 390,
one-half of the need will not be met in each
project. Plaintiffs’ second complaint, that
the allocation methods do not give the most
suitable municipalities 2 larger burden,
rests on their assertion that the method-
ology adopted emphasizes employment.
They theorize that this emphasis shifts the
obligation to the more industrialized and
developed communities. Plaintiffs’ third
contention, that the numbers are too low to
attract builders, rests on principles of eco-
nomics. Where fair share numbers are
low, the builders are not likely to be at-
tracted to those communities. The low
numbers mean that few parcels are avail-
able. This, in turn, can inflate the market
price, cause the availability of the tracts to
depend on the individual predilections of
the owners, subject those owners to politi-
cal pressures and otherwise depress the
activity of the real estate market for
Mount Laurel housing. Id. at 261-262, n.
26, 456 A.2d 390. In short, there must be a
climate created that fosters Mount Laurel
construction.

Defendant argues that the numbers are
too high because it will be necessary to
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build more market units

than are needed to

satisfy the lower income¢ demand, because
the size of the obligatipn will discourage
voluntary compliance and because the mag-
nitude of the construction is bound to dam-
age the environment. The first argument
presupposes that, in order to build one low-

er income unit without

external subsidies,

it is necessary to construct an additional
four market units. Hypothetically, if there
is a total regional need for 100,000 housing
units and 40,000 (40%—the approximate

state average) of thosg
income units, it would be
200,000 units to satisfy

need.
40,000 Mount Laurel h
100,000 market value ho

are to be lower
necessary to build
the lower income

In the process of constructing the

omes, a surplus of
mes would be built.

A corollary argument is that historically,

building rates in New
reached a level which
volume of construction
ant’s second argument,

Jersey have never
could satisfy this
by 1990. Defend-
that the numbers

discourage voluntary cgmpliance, rests on

the hypothesis that if

the numbers were

lower, the towns would be less prone to

fight them. If they 3
must fight because the
tainable without degrad
life in the municipality.
mental argument is rela
that defendant equates
with irreparable environ

re too high, they
numbers are unat-
ling the quality of
The third environ-
ted to the second in
large construction
mental damage.

[12] While all of pl

intiffs’ and defend-

ant’s arguments concerning the numbers
game have varying degrees of merit, it is
not necessary to address them individually.
Depending on one’s philosophical bent, de-
gree of concurrence with Mount Laurel’s
objectives and propensity for subjective
analysis, one could easily join plaintiffs’ or
defendants’ bar. However, while others
may be entitled to such perspectives, I am
not. The Supreme Court has charged the
three Mount Laurel judges with the re-
sponsibility of formulating a methodology
which identifies the housing needs of lower

income people and ther
utes the needs.
it cannot be ignored to

after fairly distrib-

Once the need is identified,

satisfy defendants
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or inflated to satisfy plaintiffs. The an-
swer to the numbers game is squarely ad-
dressed by the Supreme Court:

The provision of decent housing for the
poor is not a function of this Court. Our
only role is to see to it that zoning does
not prevent it, but rather provides a real-
istic opportunity for its construction as
required by New Jersey’s Constitution.
The actual construction of that housing
will continue to depend, in a much larger
degree, on the economy, on private enter-
prise, and on the actions of the other
branches of government at the national,
state and local level. We intend here
only to make sure that if the poor remain
locked into urban slums, it will not be
because we failed to enforce the Consti-
tution. [/d. at 352, 456 A.2d 390]

In designing a fair share methodology, sub-
jective preconceptions should not control.
Rather, the methodology should seek to
determine objectively the precise extent to
which a municipality must open its doors to
the poor. Once that need is identified and
the obligation imposed, the economy, pri-
vate enterprise and other branches of
government will decide whether the need
will be satisfied.

[13] The pivotal question is not whether
the numbers are too high or low, but
whether the methodology that produces the
numbers is reasonable. Any reasonable
methodology must have as its keystone
three ingredients: reliable data, as few as-
sumptions as possible, and an internal sys-
tem of checks and balances. Reliable data
refers to the best source available for the
information needed and the rejection of
data which is suspect. The need to make
as few assumptions as possible refers to
the desirability of avoiding subjectivity and
avoiding any data which requires excessive
mathematical extrapolation. An internal
system of checks and balances refers to the
effort to include all important concepts
while not allowing any concept to have a
disproportionate impact.

The emphasis on these three ingredients
is the continuous thread weaving itself
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throughout the fabric of the justification of
the methodology. For example, with re-
gard to reliability, the method logy relies
heavily on census data wherevier possible
since all concede it is generally the most
trustworthy source. A primary|reason for
adopting a prospective need region based
on county lines was to obtain the benefit of
county data which is more reliable than
municipal data. Cf Mount Laurel II at
258, 456 A.2d 390. In choosi g a land
allocation factor, the formula utilized only
growth area because it is si nificantly
more reliable than the data on vacant deve-
lopable land. Finally, the e ployment
factors used covered employment data, by
all accounts, the most accurate statistics
available,

With regard to the effort to| avoid as-
sumptions, several examples will illustrate.
The methodology avoids subjectivity by fo-
cusing the definition of substandard hous-
ing only on three factors becaus they are
the clearest indicators of deficient housing.
The inclusion of other categorids of defi-
ciencies are less certain indica
standardness. The methodology [avoids ex-
cessive mathematical extrapolation by re-
jecting an economic factor devised from
Mount Laurel II. Id. at 297, n. 49, 456 A.
2d 390. That factor would evaldate exclu-
sionary or inclusionary efforts premised
upon the changes in the percentage of low-
er income families residing in the town.
One reason for dismissing it was that it
involved a conversion of family |data into
household data since reporting| methods
have changed. That conversion requires
assumptions which, if even slightly incor-
rect, can create a large margin|of error.

With regard to internal checks and bal-
ances, two examples will suffice. The
projection of population to determine pro-
spective regional need averages two popu-
lation models, one which is considered to be
conservative and the other more liberal.
The allocation factors contain numerous
checks and balances. The growth factor
tends to draw fair share to large| areas of
suitable land and thereby offsets the pull

of the employment factors to more urban
and developed areas. The two employment
factors in the prospective need formula
tend to check each other because one re-
flects past trends and the other, future
projections. The median income and
growth area factors tend to balance the
absence of significant employment in the
bedroom communities by their emphasis on
greater wealth and greater land capacity.

Not only must any reasonable method-
ology have as its keystone the three ingre-
dients just discussed, but also it must be
sufficiently structured to produce consist-
ent results and it must be sufficiently flexi-
ble to deal with extreme cases at both ends
of the spectrum. In the Mount Laurel
context, the need for a bright line standard
is paramount because “confusion, expense
and delay have been the primary enemies
of constitutional compliance in this area.”
Id. at 292, 456 A.2d 390. Our Supreme
Court has eloquently described the resuit:

The waste of judicial energy involved at
every level is substantial and is matched
only by the often needless expenditure of
talent on the part of lawyers and ex-
perts. The length and complexity of tri-
als is often outrageous, and the expense
of litigation is so high that a real ques-
tion develops whether the municipality
can afford to defend or the plaintiffs can
afford to sue. [/d. at 200, 456 4.2d 390]

Such results compelled the Court “to put
some steel,” ¢bid, into the Mount Laurel
doctrine by providing certainty in its imple-
mentation. The Court itself resorted to
bright line standards. Thus, the SDGP
replaced the developing standard. Id. at
225, 456 A.2d 390. The precise fair share
number standard replaced the numberless
approach. Jd. at 222, 456 A.2d 390. The
centralized management by three judges
replaced the county based management of
the cases. Id. at 253, 456 4.2d 390. Sim-
ilarly, the methodology set forth in this
opinion draws bright lines which should
eliminate confusion and strengthen the doc-
trine.
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Despite the imperative
methodology is not blind

50,

of certainty, the
y rigid. It recog-

nizes that some towns will lack the vacant
developable land to handle the fair share
the formula would assign—and so creates

the vacant developable

acknowledges that some
inclusionary efforts—and

land defense. It
towns have made
so rewards them

through the use of the median income

factor and by direct cred

its where appropri-

ate. It understands that the methodology

will not produce equitab
case—and so in extreme
shall have the opportuni

e results in every
cases the litigants
[y to persuade the

trial court that an adjustment is appropri-
ate. Cf. Mount Laurel II at 239-240, 456

A.2d 390.

This opinion would not be complete with-
out commenting upon the task which has

confronted this court

nd the challenge

that lies ahead. The Supreme Court aptly
characterized the assighment as follows:
The most troublesome issue in Mount
Laurel litigation is the determination of

fair share.

It takes the most time, pro-

duces the greatest variety of opinions,
and engenders doubt as to the meaning

and wisdom of Mount [Laurel ....

Each

of these issues (region| regional need and

allocation) produces
statistics, projections,

morass of facts,
theories and opin-

ions sufficient to discourage even the

staunchest supporters
The problem is capab

of Mount Laurel.
e of monopolizing

counsel’s time for years, overwhelming

trial courts and inu

ndating reviewing

courts with a record gn review of super-
human dimensions. [Id. at 248, 456 4.2d

390]

While the Supreme Cot
general guidance concer

urt provided some
ming fair share, it

envisioned that the specjalized trial court it

created would undertake
ing a comprehensive ap
ject. Id. at 253-255, 45

Over the year which
my assignment, I have
to examine innumerable

the task of devis-
proach to the sub-
5 A.2d 390.

has elapsed since
ad the opportunity
fair share reports,

to engage in many couft proceedings cen-

tering on fair share and

have presided over
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two full blown trials which focused on fair
share issues. This exposure has provided
me with exactly the background which the
Supreme Court foresaw as essential to re-
solving the difficult issues involved in fair
share allocation. In that process, the Ur-
ban League Report has evolved. It has
captured the attention of counsel in litiga-
tion and in conferences. I have become
fully familiar with it, examined it as well as
any other alternatives, in light of all of my
experience. The methodology, both in its
individual elements and as a whole, has
survived every test and remains as the
most carefully conceived approach present-
ed to me. To those who would say that
this opinion merely rubber stamps the Ur-
ban League approach, I invite them to ex-
amine the justifications for the method-
ology set forth in this opinion and, I urge
them to offer a better alternative.

Indeed, the methodology represents the
beginning of the refinement process. It is
not written in stone and it should therefore
provide the impetus for those in the legal
and planning community, as well as others,
to improve upon it or replace it with some-
thing better. However, in the interim, the
Mount Laurel doctrine which has too long
awaited a political consensus must not wait
as long for a judicial resolution. Id. at 212,
456 A.2d 390. A substantial segment of
the planning community has had its chance
to achieve agreement and it has now done
so. They could have debated for years
over equally reasonable alternatives. Over
the course of that debate, the uncertainty
which has plagued the doctrine would have
continued, the doctrine would have re-
mained weak and the day when housing
opportunities for lower income citizens be-
came realistic would have been delayed.
Instead, the planners have put aside their
academic differences and taken a signifi-
cant step towards the certainty contem-
plated by the Supreme Court, id. at 252-
253, 456 A.2d 390, until a clearly preferable
approach evolves. This decision is intended
to take another step toward the achieve-
ment of the goal of consistency, which is
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critical to the fulfillment of the constitu-
tional obligation. Jd, at 254, 456 A.2d 390.

This opinion has explored in depth the
most minute aspects of fair share alloca-
tion and the broadest implications of the
methodology espoused. Yet, it should not
be forgotten that all that hag been said
most directly affects the residents of War-
ren Township. This community| of approxi-
mately 20 square miles and 10,000 people is
nestled in the Watchung range jn a portion
of our State known for its rural character
and scenic beauty. It has significant unde-
veloped land, has relatively little commerce,
has had comparatively slow | population
growth and its housing includes many high
cost homes on spacious lots. In short, it is
a very desirable place to live. N onetheless,
Warren is in the process of change. The
construction of Route 78 and other factors
have caused the entire Clinton corridor, of
which Warren is a part, to burgeon. As a
result Warren and its neighbors have
drawn highly desirable commereci 1 develop-
Mment along with the executives eeking to
live in comfort near their place of employ-
ment. Absent Mount Laurel, Warren
would experience substantial attractive rat-
able growth and continued exclyisive resi-
dentia] development. With Mou t Laurel
change wil also occur, but of a| different

aracter.  Warren is also appealing for
Mount Layre development because it is

ted entirely within a growth |area, has
an excellent employment picture hnd has a
Much higher income base than i regions.

“h0ugh the exact affect of lower income

develol)ment cannot be gauged, there will

d_emands on the infrastructure and the

¢ services may require expansion.

alte, 1 complains that it must accept this

rmative and that it must do s without

‘ &e}‘rance that other municipalitids will do
eIl part,

The issye is one of equity—the |"“fair” in

Te. Warren's complaints are under-

standable. Naturally it cherishes its char-
acter and it has a right to expect others to
equally bear the burden of housing the
poor. Warren's equity argument is two-
fold. It is unfair to require Warren to
satisfy its fair share before other munici-
palities do their part. Secondly, it is unfair
to bring such change to Warren.

As to the equity amongst municipalities,
complete equity is not reachable, as the
Supreme Court clearly stated:

There may be inequities between and
among these municipalities located with-
in growth areas, as there undoubtedly
are between all of them and municipali-
ties outside of growth areas, for the tax
and other burdens caused by the location
of lower income housing will not be fair-
ly spread. [/d. at 239, ¢f. 304, n. 54, 456
4.2d 390)

As to the equity between those who live
in Warren and those who do not, candor
requires a recognition that when Warren
fulfills its Mount Laurel obligation there
will be significant change. However, this
decision represents only the first step in an
ongoing process. The real challenge lies
ahead in sensibly and sensitively planning
the change which must ocecur. Our Su-
preme Court emphasized that the change
caused by the satisfaction of the fair share
need not be destructive. All who are in-
volved in the process—the governing body,
the planning board, plaintiffs, the master
and the court must strive to devise a solu-
tion which will maximize the housing op-
portunity for the poor and minimize the
impact on Warren. In the final analysis, in
striking the appropriate balance between
the rights of the residents of Warren and
the rights of those who have been exclud-
ed, Warren must make the changes neces-
sary to receive our lower income citizens if
their constitutional rights are to be en-
forced.
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APPENDIX B—Continued

EXPLANATION OF
PRESENT NEED C

APPENDIX B
ALCULATION

A. To determine the number of substand-
ard units in Town X, use the table shown

on the previous page as

1. Identify the numb,

units by using column

follows:
r of overcrowded

2. Identify the number of units lacking
complete plumbing for the household’s ex-

clusive use, but which a
by using column C.

not overcrowded

3. Identify the number of units report-
ed in the 1980 census|which qualify as
substandard as a result| of having one of

three types of heatin

deficiencies:

1)

have room heaters with no flue; (2) are

heated by fireplaces,

toves or portable

room heaters; or (3) have no heating what-

soever. The census als

0 reports a fourth

type of heating deficiency—room heaters

with a flue. This four

considered substandard,

th category is not
To identify the

substandard heating unifs in an unduplicat-
ed count, utilize columfns D through H,

which represent the foll
Column D —Represe
crowded, with one of
deficiencies.
Column E —Represe

wing:
ts units not over-
the four types of

nts all units with

the fourth type of heating deficiency—

even if those units are
Column F —Represe
any of the first thre¢
deficiencies—even if t
overcrowded.
Column G —Represel
of units with the thre
deficiencies that qual
standard, in relation
number of units with
heating deficiencies.

also overcrowded.
nts all units with
> types of heating
hose units are also

nts the percentage
e types of heating
fy a unit as sub-
ship to the total
the four types of
This number is de-

rived by dividing column F by the total

of columns E and F.
Column H —Represe,

nts all units with

the three types of heating deficiencies

that render a unit s

are NOT overcrowded.

derived by multiplying
umn D.

tbstandard—which
This number is
r column G by col-
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Column D, E, and F represent data taken
directly from the 1980 census. Columns G
and H represent computations that must be
done with the census data to identify those
units, which have one of three heating defi-
ciencies that render them substandard, and
which also are not overcrowded.

There are two reasons why these compu-
tations are necessary:

First: Column D cannot be used alone
because it includes units having room heat-
ers with flues—that is units with heating
deficiencies which do not render them sub-
standard.

Second: Column E cannot be subtracted
from column D or, in the alternative, col-
umn F cannot be used alone to obtain a
clear count of unit with the three heating
deficiencies because columns E and F in-
clude units with heating deficiencies even if
they are also overcrowded. Since column
A already accounts for overcrowded units,
inclusion of any of the overcrowded units
in columns E and F would constitute double
counting.

The computations involved in deriving
columns G and H solve these two problems
by initially determining the percentage of
units with any of four deficiencies as com-
pared to those having the three deficiencies
considered substandard (column G). By
multiplying this percentage times the num-
ber representing the total of units which
have any of the four deficiencies and which
are not overcrowded, {column D) the result-
ing number represents those units which
have any of the three critical types of heat-
ing deficiencies and which are not over-
crowded. Thus, those units that are sub-
standard as a result of heating deficiencies
are provided in an unduplicated count.
However, there is implicit assumption in
this calculation that the ratio of room heat-
ers with flues (column E) as compared to
the other units lacking adequate heating
(column F) is the same in both overcrowded
and non-overcrowded units.

Warren Township’s data cannot be used
to illustrate the procedures discussed above
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APPENDIX B—Continued
because none of the units that [fall into any
of the four categories of heatinlg deficiency
in columns E and F are also gvercrowded.
Thus, it is not necessary to go through the
computations to determine the extent to
which column D represents units with one
of the three deficiencies which are not over-
crowded. Instead, the extent to which
heating deficient units contribute to War-
ren’s total count of substandard units
comes directly from column F.

4. Determine Town X’s total number of
substandard units by adding edlumns A C
and H. Note that column B plays no role
in the derivation of the munici ality’s obli-
gation. This column representd a category
of substandardness provided fbor informa-
tional purposes only. Note also that the
data for Atlantic, Cape May, Qumberland,
Monmouth, Ocean and Sale counties
omits column B. Therefore, rhen using
the Town X example for those counties
treat the second column as colliimn C, the
third column as D and so forth

B. Once the total number of substandard
units is ascertained, Town X’s |indigenous
need is determined by reducing that total
by 18% to reflect those households living in
substandard units that do not qualify as
lower income. Column J reports Town X’s
indigenous need.

C. To determine whether Town X contrib-
utes to the present need pool, compare the
municipal substandard housing percentage
to the regional substandard housing per-
centage. The municipal substandard hous-
ing percentage consists of the indigenous
need (reported in column J) divided by the
total number of occupied units within the
municipality (represented by column K).
The regional substandard housin g percent-
age is 6.4% for Region I of whi¢h Town X
is assumed to be a part. By multiplying
6.4% times the number of occupied dwell-
ing units within the municipality| the num-
ber of units that would have to be sub-
standard within the municipality for the
municipal substandard housing percentage
to equal the regional substandand housing

percentage can be ascertained. That num-
ber is reported in column L. Since column
L exceeds column J, that means Town X
has fewer substandard units than the num-
ber produced by the regional average.
That number is shown with a minus sign in
column M. Had column L been less than
column J, then Town X would have had a
higher number of substandard units than
its number produced by the regional per-
centage. In such a case, the difference
between columns L and J would have rep-
resented Town X’s contribution to the sur-
plus present pool and would be shown in
column M without a minus sign.

APPENDIX C

SURPLUS PRESENT NEED DATA

DISCLAIMER

This appendix is based on documents pre-
pared by a member of the Urban League
advisory group. It is provided Jor infor-
mational purposes only as to those munic-
ipalities not included in Warren Township’s
present need region.

PURPOSE OF APPENDIX C

The summary sheet on the following
page is designed to enable the reader to
understand the derivation of the surplus
present need for each present need region
set forth in Appendix A. The summary
sheet also permits the reader to identify
the surplus present need generated by any
other regional configurations, providing
those regions follow county lines and pro-
viding the same method for identifying sur-
plus present need is used.

The five pages, which follow the summa-
ry sheet, lists by county each municipality
having a present surplus need.

The remainder of Appendix C is the
source data for the surplus present region-
al need for each municipality listed by
county. With regard to Warren’s present
need region, no litigant has challenged the
mathematical accuracy of the data. With
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regard to the countie§ not in Warren’s not been the subject of adversarial litiga-
present need region, the source data has tion before this court.

SURPLUS PRESENT NEED TOTALS 13. Monmouth 1,827
14. Morris 89
BY COUNTY AND REGION ) 15. Ocean 735
16. Passaic 6,106
COUNTY 17. Salem 222
1. Atlantic 714 }g: gﬁiﬁfet 342
2. Bergen 229 20. Union 2,199
3. Burlington 832 21. Warren 177
4. Camden 2,313 »
5. Cape May 239
6. Cumberland 762 REGION
7. Essex 13,511
8. Gloucester 463 . .
9. Hudson 10,718 ;:egfon I'. 35,014
10. Hunterdon 174 egfon 1L 2,562
11. Mercer 1,284 Region I 4,892
12. Middlesex 1,463 Region 1V: 1,937
REGION 1
Bergen Coynty
Fairview 33
Garfield 188
Wallington _8
229
Essex County
East Orange 1,165
Irvington 425
Newark 11,406
Orange _ 615
13,511
Hudson County
Bayonne 352
East Newark 31
Guttenberg 68
Harrison 203
Ho