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Chief Justice Hornblower
of New Jersey and the
Fugitive Slave Law of 1793
Paul Finkelman

IN 1836, IN State v. The Sheriff of Burlington, Chief Justice Joseph C.
Hornblower of New Jersey ordered the release of Alexander Helmsley,
who was then being held as a fugitive slave in Burlington, New Jersey. In
deciding this case Hornblower wrote a strongly abolitionist opinion, im-
plying that the federal Fugitive Slave Law of 1793 was unconstitutional.
However, Hornblower did not declare the federal law void, because he
did not have to do so. Helmsley had been seized and incarcerated under
a state law. Thus, Hornblower was able to order his release when he de-
termined that the New Jersey law under which Helmsley was held vio-
lated the state constitution. Because neither the sheriff who held Helmsley
nor the slave owner who claimed him raised the federal law of 1793,
Hornblower did not have to explicitly address its constitutionality.
Hornblower did not read his elaborate opinion from the bench, although
he did he summarize his conclusions. Nor did Hornblower have the opin-
ion published, either in the official reports or as a pamphlet.1

Some newspapers, especially the antislavery press, communicated
Hornblower's decision. As far west as Ohio the antislavery attorney
Salmon P. Chase, a future chief justice of the United States Supreme
Court, cited it for authority in a fugitive slave case. But Chase's citation
was probably an exception. Hornblower's unreported decision and un-
published opinion were initially of little use to antislavery lawyers and
activists. Illustrative of the initial obscurity of Hornblower's decision is
the fact that in 1838 William Jay, the abolitionist attorney and antisla-
very constitutional theorist, was unaware of it. Jay lived in Westchester
County, New York, close to Hornblower, and Hornblower had been a
personal friend of Jay's late father, Chief Justice John Jay. Yet, Jay knew
nothing of the opinion.2
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In 1851 the New York Evening Post resurrected the Hornblower opin-
ion from obscurity, publishing it in pamphlet form.3 The new Fugitive
Slave Law of 1850 had revived interest in Hornblower's 1836 opinion
because its principles applied to this law as well as to the 1793 act. Anti-
slavery editors, activists, and politicians appreciated the applicability of
Hornblower's conclusions to the debate over the constitutionality of the
Fugitive Slave Law of 1850. In the 1850s some judges cited the previ-
ously unpublished opinion as a legal precedent;4 but more importantly
Hornblower's opinion emerged as an intellectual, moral, and political
argument against the Fugitive Slave Law. The very fact that Hornblower
had not published his opinion in 1836 made his arguments more valu-
able in the 1850s. Hornblower had not been an abolitionist when he
wrote the opinion, and he had written it before fugitive slave rendition
was a major political issue. Thus, his opinion was an example of a dispas-
sionate approach to fugitive slaves by a respected state chief justice, un-
tainted by abolitionism.

The Hornblower opinion illustrates the connection between court
cases, legal theory, and antislavery politics. An understanding of this case
begins with a short discussion of how New Jersey dealt with the problems
posed by fugitive slaves entering that state.

Fugitive Slaves and Ending Slavery in New Jersey

The problem of fugitive slaves in New Jersey cannot be divorced from
other aspects of slavery in the state. Because New Jersey was the last north-
ern state to abolish slavery, during much of the antebellum period New
Jersey was concerned about its own runaway slaves as well as those escap-
ing from Southern bondage. This is just one of the peculiar aspects of
New Jersey's relationship to the peculiar institution.5

In the colonial period, New Jersey was the home of one of America's
most important early antislavery activists, John Woolman. In 1786 Elias
Boudinot and Joseph Bloomfield organized New Jersey's first antislavery
society. These men were not idealists, isolated from the mainstream. On
the contrary, they were leaders in state and national politics. Boudinot
was twice president of the Continental Congress, a signatory to the peace
treaty with Great Britain in 1783, and a three-term congressman under
the new Constitution. Bloomfield was an Admiralty judge, state attorney
general, congressman, governor of New Jersey from 1801 to 1812, and a
general in the War of 1812.6

Despite this early antislavery leadership, New Jersey was, as mentioned
above, the last Northern state to take steps to abolish slavery. Not until
1804 did New Jersey enact a gradual emancipation statute. This was nearly
a quarter century after Pennsylvania adopted the nation's first gradual
emancipation act.7
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There is a striking contrast on statewide abolition between New Jer-
sey and New York. New York was also slow to join the "first emancipa-
tion," passing its Gradual Emancipation Act in 1799. But New York quickly
made up for lost time. In 1817 New York adopted a law freeing all its
slaves on July 4, 1827. Meanwhile, in New Jersey slavery lingered. As late
as 1845, the New Jersey Supreme Court held, in State v. Post, that the
"free and equal" clause of the state constitution of 1844 did not emanci-
pate the approximately seven hundred slaves remaining in the state. Only
the aged Chief Justice Hornblower supported the abolitionists who
brought this case.8

In 1846 New Jersey took a small step toward finally ending slavery. A
new law changed the status of the state's remaining slaves to "servants
for life."9 Although a "free state," New Jersey was home to some blacks
still in servitude when the Civil War began. These superannuated blacks
remained in a state of semibondage until the adoption of the Thirteenth
Amendment ended all involuntary servitude in the nation.

Although a "free state," New Jersey was not always considered a safe
haven for escaped slaves. Bondsmen from Delaware and Maryland who
came into New Jersey were well advised (if they could find someone to
give them such advice) to continue north. In 1846 the state's only anti-
slavery newspaper complained that New Jersey "still continues to be the
hunting ground of the kidnapper." On the other hand, in the 1830s
negrophobes in southern Cumberland County complained that they were
about to be overrun by fugitive slaves. One racist politician claimed these
"vicious intruders" threatened the stability of the entire county, if not
the state.10 The truth no doubt lay somewhere in between these some-
what self-serving assessments.

Nathan Helmsley, whom Chief Justice Hornblower released from
custody, illustrates the complexity of the treatment of fugitive slaves in
New Jersey. When he resolved to leave his bondage in Maryland, Helmsley
recalled, "I started for New Jersey, where, I had been told, people were
free, and nobody would disturb me."11 Once there Helmsley relocated a
few times to avoid capture, and he managed to live in the state for a
number of years before he was discovered and seized by a slave catcher.
As the Helmsley case suggests, New Jersey was neither entirely hostile to
fugitive slaves nor especially welcoming. New Jersey was no Vermont or
New Hampshire; but neither was it a Maryland or a Virginia. Ironically, it
was in this atmosphere that Chief Justice Hornblower would issue the
most radically antislavery state supreme court opinion before the 1850s.
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New Jersey, Slavery, and Early National Politics

Despite New Jersey's slow movement towards abolition, the state's repre-
sentatives in the new Congress often opposed slavery and supported the
rights of free blacks. In 1793 all four of New Jersey's congressmen—Elias
Boudinot, Abraham Clark, Jonathan Dayton, and Aaron Kitchell—voted
for the Fugitive Slave Law. None of these men were supporters of slavery;
Boudinot and Dayton were known to be strong opponents of slavery. But
probably they did not see this vote as proslavery. The history of the first
fugitive slave law suggests that its supporters thought the law was a fair
compromise between the needs of slaveowners to recover their fugitives
and the needs of the Northern states to protect their free inhabitants
from kidnapping. Within a few years it became clear that the Fugitive
Slave Law of 1793 in fact offered little protection to Northern free Blacks.
In 1797 New Jersey's Isaac Smith argued in favor of federal legislation to
protect free blacks from kidnapping. Congressman Smith argued that it
"was impossible" for the states to protect against kidnapping because when
the kidnapper reached a new jurisdiction, he was safe from arrest and
prosecution. Smith was particularly worried about those free Blacks who
might be kidnapped and taken to the West Indies. He wanted a federal
inspection law to help prevent this. Smith could see no reason why such
legislation would give "offence or cause of alarm to any gentleman."12

Later in this session, Congressman Kitchell spoke in favor of a peti-
tion from a group of African Americans in Philadelphia who claimed to
be free but who felt threatened by the Fugitive Slave Law of 1793. Dur-
ing this debate Southerners argued that these blacks were in fact fugitive
slaves and that their petition was unworthy of consideration by the House.
Kitchell believed that the status of the petitioners was irrelevant. He ar-
gued that Congress should accept a petition if there was merit to the
claim. The only question for him was "whether a committee shall be ap-
pointed to inquire on the improper force of law" used against blacks
living in the North.13

The House of Representatives ultimately refused to modify the fugi-
tive slave law or even to receive the petition of the Philadelphia blacks.
The votes were not entirely sectional: a number of congressmen from
New England and New York voted with Southerners on both issues. Firm
support for the rights of free blacks came from Pennsylvania, Delaware,
and New Jersey.14 This opposition to slavery continued through the 1790s.

This relationship of slavery to national politics changed with the
Jeffersonian Revolution of 1800. Aaron Kitchell, for example, was a leader
of thejeffersonians in New Jersey. He shared with Jefferson a negrophobia
typical of many Democrats of the era. Kitchell believed "the great evil of
slavery was the introducing a race of people of different colour from the
mass of the people. If they were the same colour, time might assimilate
them together." After 1801 he was likely to side with his proslavery South-
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ern allies.15 Thus, after 1800 New England Federalists led the opposition
to slavery, while New Jersey's congressional delegation receded into the
background on this issue. Opposition to fugitive slave rendition in New
Jersey would not reemerge until the 1830s. The key figure at this time
would be Chief Justice Hornblower, who viewed himself as a political
and intellectual descendant of the Federalist Party of the previous gen-
eration.

Regulating Slaves and Freemen

The history of New Jersey's statutory and judicial regulation of slavery
during and after the Revolution reveals the contradictions within the
state on the issue. In 1786 New Jersey virtually abolished the further
importation of slaves as merchandise from Africa or other states by es-
tablishing fines for bringing slaves into the state. However, illegally im-
ported slaves were not freed. Furthermore, this statute prohibited free
blacks from moving to New Jersey.16 Such a provision was common in the
laws of the slave states. These aspects of the law suggest a state more
interested in slowing the growth of its black population than in favoring
liberty. However, such an analysis may be mistaken, because the statute
also encouraged private manumission and the decent treatment of slaves
within New Jersey.

The 1786 statute also allowed for private manumission without re-
quiring either that the ex-slave leave the state or that the owner give a
bond to guarantee that the ex-slave would not become a public charge.
This was an important inducement for those masters who wanted to free
their slaves but could not afford to risk having to support them in the
future or who did not want to force their slaves to choose between gain-
ing freedom and having to abandon friends and family.

Finally, the law also subjected owners who kept their slaves to penal-
ties if they mistreated their bondsmen.17 This was both a step towards
humanizing slavery and discouraging slaveholding.

In 1788 the legislature strengthened the prohibition on the slave
trade and also attempted to prevent the kidnapping of free blacks. The
statute prohibited the removal of slaves from the state without their con-
sent. This law also removed some disabilities of free blacks while simulta-
neously requiring slaveowners to teach their young slaves to read and
write. This statute contrasts sharply with the laws of the antebellum South,
which generally made it a criminal offence to teach a slave to read. While
the literacy provision was certainly "a step in preparing them for free-
dom," the New Jersey legislature was not ready to take the final step of
adopting an emancipation scheme.18

These statutes made New Jersey moderately antislavery, but the
legislature's actions were consistent with Madison's claim that New Jer-
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sey was not a threat to slavery in the South. This assessment of New Jer-
sey was confirmed in 179o5 when the legislature refused to adopt a gradual
emancipation statute. The legislature concluded that private manumis-
sion would soon end slaveholding, and thus there was no need for a law
on the subject. Indeed, the legislature perversely argued that a gradual
emancipation bill would actually delay the end of slavery in the state and
would do more hurt than good, not only to the citizens of the State in
general, but the slaves themselves." There was, however, little evidence
to support this conclusion.19

In 1798 New Jersey adopted a new, comprehensive slave code as
part of a general revision of the state's laws. This new law did not lead to
an end to slavery, but it did contain some important modifications in
how blacks and slaves would be treated in New Jersey. One significant
change was to allow free Blacks from other states to enter New Jersey as
long as they could produce proof of their freedom. This made New Jer-
sey virtually unique among slave states in that it allowed the unrestricted
immigration of free blacks.20

The 1798 law also supplemented the federal Fugitive Slave Law of
1793 by Providing mandatory rewards for anyone seizing a runaway slave
and by holding liable for the full value of the slave anyone harboring a
fugitive slave or helping such a slave escape.21

In 1804 the state finally passed a gradual emancipation statute, giv-
ing freedom to the children of all slaves born in the state but requiring
that they serve as apprentices, the females until age twenty-one, the males
unti age twenty-five. In the next seven years, the legislature fine-tuned
thu law, but none of these amendments and changes significantly al-
tered the status of slaves in the state and or affected fugitives there »
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requiring the master or his agent to make sure that the proper docu-
mentation was available before a removal took place.

The laws of 1788, 1*798, 1804, and 1821 reflected the tension be-
tween the need to support the constitutional claims of Southerners and
the almost universal belief in the North that slave catching was a dirty
business, to be avoided by decent people. Indeed, throughout the North
individual fugitive slaves often gained the sympathy of people who op-
posed abolitionists, believed in supporting the Union at all costs, and
supported the South in politics. Thus, New Jersey's citizens were usually
not inclined to support the return of fugitive slaves. Moreover, as the
statute of 1798 indicates, they felt an obligation to protect both the lib-
erty of their free black neighbors and some basic rights of the slaves
living within their midst.

At the same time, however, unlike every other free state, as late as
the 1830s New Jersey had a substantial slave population. New Jersey's
legislators, and no doubt many of their constituents, were inclined to
protect the property rights of their slaveholding neighbors. Thus, in New
Jersey a tension existed between protecting local slaveowners whose hu-
man chattel might escape and protecting free blacks and fugitives from
other states who lived in New Jersey. This tension is seen in the early New
Jersey cases dealing with fugitive slaves.

In The State v. Heddon (1795), the New Jersey Supreme Court re-
leased Cork, a black who claimed he had gained his freedom during the
Revolution. At the time, Cork was imprisoned in Essex County as a run-
away slave, claimed by a man named Snowden. In a habeas corpus pro-
ceeding, the court ruled that Snowden's claim to Cork was insufficient
and released the alleged slave.24

Heddon illustrates that before 1804 New Jersey treated blacks the
way other slave states did. Officials presumed Cork was a slave, arresting
him when he appeared to be wandering about without a master. The
New Jersey court did not actually declare Cork to be free, but only deter-
mined that Snowden was not his owner, and since no one else claimed
him, Cork had to be released from jail.

The Gradual Emancipation Act of 1804 did not end New Jersey's
willingness to help in the return of fugitive slaves. In Nixon v. Story's Ad-
ministrators (1813), a trial court awarded judgment against a man who
had carried slaves from New Jersey to Pennsylvania. Although the Su-
preme Court reversed the verdict on technical grounds, the original judg-
ment reveals the state's willingness to aid slave owners seeking their run-
aways.25

In Gibbons v. Morse (1821) and again in Cutter v. Moore (1825), t n e

New Jersey court decided in favor of masters suing ship owners or cap-
tains who had allowed slaves to escape. New Jersey continued to enforce
the provisions of the 1798 law that punished those who helped slaves
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escape. In both cases the plaintiffs did not allege any intent to help the
slaves escape. These were not the actions of abolitionists trying to under-
mine slavery; rather, they were the acts of common carriers who negli-
gently allowed slaves to escape. In these civil suits motive was not an
issue. In both cases the owners recovered for the value of the lost slaves.26

For blacks in New Jersey—free people, local slaves, or fugitives—
these two cases set ominous precedents. In Gibbons the chief justice of
New Jersey "charged the jury, that the colour of this man was sufficient
evidence that he was a slave." In upholding the jury's verdict, the New
Jersey Court of Errors and Appeals also affirmed that "the law presumes
every man that is black to be a slave." The headnotes to the official re-
port of the case confirmed that "In New Jersey, all black men are pre-
sumed to be slaves until the contrary appears."

Cutter explicitly reaffirmed this analysis. Unlike all other northeast-
ern states, New Jersey accepted the Southern view that all blacks were
presumed to be slaves until they could prove otherwise.27

The New Jersey Personal Liberty Law 0/1826

In 1826 New Jersey fundamentally altered its approach to fugitive slave
rendition with the adoption of a new statute regulating fugitive slaves.
This law required a claimant to apply to a judge for a warrant ordering a
county sheriff to arrest the alleged fugitive slave. The judge would then
hold a hearing and, if convinced that the person before him was a fugi-
tive slave, would issue a certificate of removal. This law was designed to
provide more protection for blacks living in New Jersey than was afforded
by the federal Fugitive Slave Law of 1793. It was, as Chief Justice
Hornblower asserted, "more humane and better calculated to prevent
frauds and oppression" than the federal statute.28 But, as Hornblower
would also conclude, this law did not adequately protect against fraud
and oppression.

Shortly after Newjersey adopted its 1826 act, Pennsylvania and New
York passed similar laws. These laws "represent a voluntary effort to find
a workable balance between a duty to protect free blacks and the obliga-
tion to uphold the legitimate claims of slave owners." While balancing
interests, these laws also represented a direct challenge to federal su-
premacy on the subject of fugitive slave rendition. These statutes added
requirements to the rendition process that had been set out in the fed-
eiallaw of 1793. l n l 8 4 2 ; i n Prigg^ pennsyivaniaj t h e Supreme Court
would declare such extra requirements to be unconstitutional. But be-
tore Fngg these laws gave some protections to free blacks and fugitive
slaves m New York, Pennsylvania, and Newjersey. These laws also are
early examples of state legislatures finding independent and separate
state grounds for protecting the liberty of their citizens. Chief Justice
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Hornblower's decision in Statev. The Sheriff of Burlington similarly reflects
the nineteenth-century notion that the states, and not the federal gov-
ernment, were the primary guarantors of individual rights.29 The case
also underscores that in antebellum America the federal government,
predicated on a proslavery constitution and perpetually dominated by
slaveowners, posed greater dangers to individual rights than the North-
ern states.

The Hornblower Decision

State v. The Sheriff oj Burlington, an unreported case heard by the New
Jersey Supreme Court in 1836, determined the meaning of the 1826
law. The case involved Alexander Helmsley, a black living near Mount
Holley, New Jersey, his wife Nancy Helmsley, and their three children.
Sometime around 1820 Helmsley, then a Maryland slave called Nathan
Mead, escaped to New Jersey. There he married a woman who had been
free in Maryland "by word of mouth" but had no free papers. In New
Jersey the Helmsleys found work and raised a family of freeborn chil-
dren.30

In 1835 John Willoughby, a Maryland attorney, purchased Helmsley
"running" from the executor of Helmsley's deceased master. Another
Maryland attorney, R. D. Cooper, claimed Nancy and the children as his
own slaves.31 On October 24, 1835, Willoughby and Cooper secured the
arrest of the Helmsleys on a warrant issued by Burlington county judge
George Haywood and had them placed in the countyjail. Two days later
Judge Haywood issued a writ of habeas corpus, which brought the
Helmsleys into his courtroom. Following the habeas corpus hearing,
Haywood recommitted Helmsley to the jail but apparently released his
wife and children. At this point Helmsley's attorney applied to Chief
Justice Hornblower for a writ of habeas corpus to bring the case before
the New Jersey Supreme Court. While Hornblower would eventually is-
sue this writ, he did not do so immediately. Thus, Helmsley remained in
jail until November 24, when he was brought before Judge Haywood
under a second writ of habeas corpus. Once again Judge Haywood re-
turned Helmsley to the jail.

Throughout these proceedings friends of the Helmsleys provided
the unfortunate family with attorneys who were abolitionists. The hear-
ings before Judge Haywood raised numerous questions about the iden-
tity of the arrested blacks and if indeed they had been previously manu-
mitted. A trial on the status of Helmsley finally began on December 9.
After intermittent proceedings over a two week period, Haywood finally
declared Helmsley to be the slave of the claimants and ordered him held
in jail until he could be remanded to his owners.32

In early December, before Judge Haywood reached his decision on
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the merits of the case, Helmsley's attorneys filed for a writ of certiorari
to bring the case before the Newjersey Supreme Court. This writ was in
addition to the request for the writ of habeas corpus filed in November.
The extant court papers do not indicate the exact procedural develop-
ments in the case. The remaining record does show that in February
1836 Chief Justice Hornblower finally issued the writ of habeas corpus
that Helmsley's attorney had applied for in November.33

On March 3, 1836, Helmsley was brought to Trenton, where the
Newjersey Supreme Court determined his status. At this point Helmsleys'
abolitionist attorneys deferred to more prominent counsel, William
Halsted and Theodore Frelinghuysen. Halsted had previously been the
reporter for the Newjersey Supreme Court. Frelinghuysen, the mayor
of Newark, was a former United States senator, a leader of the American
Colonization Society, and a politician not disposed to abolition. Never-
theless, he vigorously supported the claims of this black family living in
Newjersey. This suggests the potency of claims to freedom by Blacks
living in the North.

Hornblower began his analysis of the case by noting that the New
Jersey law of 1826 was in conflict with, although not "in direct opposi-
tion to, the federal law of 1793. The two laws prescribed "different modes
of proceedings, and so, he concluded, "both cannot be pursued at one
and the same time, and one only . . . must be paramount."34

Hornblower concluded that the federal law provided a "summary
and dangerous proceeding" that afforded "little protection of security
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government in conflict with the state authorities, and the prejudices of
local communities." Hornblower also noted, in a reference to the emerg-
ing proslavery argument in the South, that in "a large portion of the
country, the right of Congress to legislate on the subject of slavery at all,
even in the district [of Columbia] and territories over which it has exclu-
sive jurisdiction, is denied. "Thus, Hornblower found that Congress surely
lacked the "right to prescribe the manner in which persons residing in
the free states, shall be arrested, imprisoned, delivered up, and trans-
ferred from one state to another, simply because they are claimed as
slaves." Hornblower warned that the "American people would not long
submit" to such an expansive view of Congressional power.38

This analysis seemed to lead to only one conclusion: that the federal
law of 1793 was unconstitutional. But Hornblower insisted that it was
not his "intention to express any definitive opinion on the validity of the
act of Congress." He thought he could avoid this grave responsibility
because the case before him had been brought "in pursuance of the law
of this state." However, Hornblower's position on the constitutionality
of the federal law was unambiguous. His opinion explicitly argued that
Congress lacked power to pass such a law.39 The rest of his opinion dealt
with the constitutionality of New Jersey's 1826 law. While not returning
to the federal law, Hornblower's discussion of the state law implied that
the federal law of 1793 was also unconstitutional because it did not guar-
antee a jury trial to putative slaves and thus violated the basic protec-
tions of due process found in the Constitution and the Bill of Rights.

Hornblower began his examination of New Jersey's 1826 law by
affirming "the right of state legislation on this subject." He did not de-
bate this question. He merely assumed the state had such a right. But the
right to regulate fugitive slave rendition did not automatically make such
a law constitutional. Hornblower complained that the 1826 law autho-
rized "the seizure, and transportation out of this state, of persons resid-
ing here, under the protection of our laws." Hornblower noted that these
blacks might be "free-born native inhabitants, the owners of property,
and the fathers of families." Yet "upon a summary hearing before a single
judge, without the intervention of ajury, and without appeal," they could
be removed from the state. Rhetorically he asked, "Can this be a consti-
tutional law?"40

Hornblower pointed out the possibilities for fraud and deception
under the 1826 law. Under this law any free black could "be falsely ac-
cused of escaping from his master, or he may be claimed by mistake for
one who has actually fled." These were issues of fact, which Hornblower
believed should be decided by ajury. Indeed, he believed that the New
Jersey constitution required that such a question come before ajury.41

Hornblower agreed that the Fugitive Slave clause of the Constitu-
tion had to "be executed fully, fairly, and with judicial firmness and in-
tegrity." But that did not require that "the person claimed shall be given
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up." It only required that a person who actually owed service or labor
"be given up" to his or her master. But the question of whether the per-
son before the court actually owed service or labor was a factual one that
only a jury could determine.42

Here Hornblower made a careful distinction between the Fugitives
from Justice and the Fugitive Slave clauses of article IV of the Constitu-
tion. Hornblower believed that the former required the surrender of an
alleged criminal "on demand of the EXECUTIVE authority of the state"
because the person delivered up was "charged with a crime." However,
being charged with a crime did not guarantee a conviction. An accused
person was "to be delivered up, not to be punished, not to be detained
for life, but to be tried, and if acquitted to be set at liberty."43

The case of fugitive slaves was different. They would not get a trial
when returned to the claimant. They would face a lifetime of bondage.
With unusually passionate language, Hornblower noted that the issue
was "whether he is to be separated forcibly, and for ever, from his wife
and children, or be permitted to enjoy with them the liberty he inher-
ited, and the property he has earned. Whether he is to be dragged in
chains to a distant land, and doomed to perpetual slavery, or continue
to breathe the air and enjoy the blessings of freedom." Hornblower had
no difficulty declaring the law of his own state to be "unconstitutional on
the ground that it deprives the accused of a trial by jury."44

Hornblower still had one more hurdle to overcome before he could
free the slaves before him. By 18 36 very few cases involving fugitive slaves
had come before American courts. Nevertheless, one of the few prece-
dents on this subject complicated Hornblower's decision. In 1819 the
prestigious chief justice of Pennsylvania, William Tilghman, had heard a
similar case, involving an alleged fugitive slave held in a Pennsylvania
jail. The incarcerated black had argued that under both the Pennsylva-
nia and the United States constitutions he was entitled to a jury trial.45

In rejecting this plea, Chief Justice Tilghman had asserted that "our
southern brethren would not have consented to become parties to a
constitution under which the United States have enjoyed so much pros-
perity, unless their property in slaves had been secured." This implica-
tion of the "original intent" of the framers of the Constitution, like so
much modern intentionalist analysis, had no basis in fact. This was of
little matter to Tilghman, who had concluded that "the whole scope and
tenor of the constitution and act of Congress" led to the conclusion "that
the fugitive was to be delivered up, on a summary proceeding, without
the delay of a formal trial in a court of common law." Tilghman had
naively believed, or disingenuously claimed to believe, that any slave who
"had really a right to freedom" could "prosecute his right in the state to
which he belonged."46 Thus, Tilghman would not release the alleged
slave before him or grant him a jury trial.

This decision was from a different state and thus was not binding on
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Hornblower. Nevertheless, Tilghman was a distinguished judge from an
important, neighboring state. Hornblower could not simply ignore the
decision. Instead, Hornblower boldly rejected it, reiterating his demand
for due process by attacking Tilghman's belief that an alleged fugitive
could "be transported" to another state because "he will there have a
fair trial." Hornblower declared, "So long as I sit upon this bench, I
never can, no I never will, yield to such a doctrine." Indignantly the New
Jerseyjustice asserted:

What, first transport a man out of the state, on a charge of his being a
slave, and try the truth of the allegation afterwards—separate him from
the place, it may be, of his nativity—the abode of his relatives, his
friends, and his witnesses—transport him in chains to Missouri or Ar-
kansas, with the cold comfort that if a freeman he may there assert and
establish his freedom! No, if a person comes into this state, and here
claims the servitude of a human being, whether white or black, here he
must prove his case, and here prove it according to law.47

With this opinion Hornblower established a right to a jury trial for
any person claimed as a slave in New Jersey. He also overturned any
vestiges of the notion that in New Jersey blacks were presumed to be
slaves. Finally, Hornblower established himself and his court as perhaps
the most antislaveryjustice and venue in the nation. Ironically, although
New Jersey was the Northern state with the largest number of slaves, its
supreme court had staked out the most progressive position on the rights
of blacks claimed as fugitive slaves.

The Hornblower Opinion and Personal Liberty
in the North

Hornblower's position was a remarkable response to the problem of fu-
gitive slaves. It was the first case where a state supreme court justice de-
manded due process protections and jury trials for alleged fugitive slaves.
Hornblower had rejected the reasoning and analysis of the Chief Justice
Tilghman and the Pennsylvania Supreme Court. Similarly, he had ig-
nored a recent New York case, even though it might have bolstered his
position that New Jersey need not follow the federal law of 1793.48

Hornblower's opinion was as radical as anything the new abolitionist
movement was demanding. Equally significant, Hornblower was ahead
of moderate antislavery politicians on this issue. A comparison with rul-
ings in other states illustrates the radical position of Hornblower.

In 1826 Pennsylvania had adopted a personal liberty law that re-
sembled the New Jersey law of the same year. Although the Pennsylvania
Abolition Society thought this law was "a manifest improvement upon
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the previously existing laws," the law hardly offered blacks due process.
A single magistrate in Pennsylvania, without the aid of a jury, would de-
cide the status of the alleged slave. Although the law has been correctly
characterized as "a compromise between what were considered the de-
mands of the fugitive slave clause, and the responsibility to protect the
personal liberty of free blacks," the 1826 act did not guarantee a jury
trial, or indeed a trial of any kind, on the issue of freedom. Unlike New
Jersey, Pennsylvania was unwilling to move from this position in the 1830s.
In 1837, a year after the Hornblower decision, the Pennsylvania legisla-
ture overwhelmingly defeated a bill to provide jury trials in fugitive slave
cases. In the Pennsylvania senate only ten of thirty-one senators present
voted in favor of the bill; the Pennsylvania house defeated the proposal
by a vote of seven for and ninety-three against.49

In 1835 Massachusetts had eliminated the common law remedy of
the writ of de homine replegiando. This writ had allowed alleged fugitives to
try their claim to freedom before a jury. With the writ gone, and no jury
trial law on the books, alleged fugitives in Massachusetts were at the mercy
of a single magistrate and the federal law of 1793.50

The situation in New York was more complicated. In 1828 New York
had adopted a procedure to allow the return of fugitive slaves after a
hearing before a judge. However, alleged fugitives were allowed under
another statute to apply for a writ de homine replegiando, which would bring
their status before a jury. But in Jack v. Martin the New York Supreme
Lourt concluded that the statute allowing a writ de homine replegiando in
higmve slave cases was unconstitutional. On appeal to the New York Court
or the Correction of Errors, Chancellor Reuben Walworth held in 1835

that the writ should apply to alleged slaves. However, Walworth, along
with the rest of that court, ruled that Jack was a fugitive slave, and he was
remanded to his owner. Thus, after 1835 it was impossible to know ex-
actly what the status of ajury trial was for alleged fugitives seized in New
York, m 1838, New York abolitionists questioned candidates for gover-
nor on whether they supported ajury trial in fugitive slave cases. The
Democratic candidate ignored the questions, while the victorious Will-
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slaves. It placed New Jersey in the forefront of the emerging movement
to protect free blacks and alleged fugitive slaves.52

In 1842, in Priggv. Pennsylvania, the United States Supreme Court
ruled that state laws which interfered with the rendition of fugitive slaves
were unconstitutional. Justice Joseph Story, who wrote the majority opin-
ion, upheld the constitutionality of the 1793 law; asserted, in what may
be one of the earliest uses of the "preemption doctrine" in federal con-
stitutional law, that the law preempted the entire question; and concluded
that no state could make additional regulations for the return of fugi-
tives. Story based some of his decision on the same sort of incorrect his-
tory that Judge Tilghman had used in Wright v. Deacon. This ruling of
course undermined Hornblower's opinion and the 1837 statute. Never-
theless, when New Jersey revised its statutes in 1846, the legislature in-
cluded the 1837 act.53

The Hornblower Opinion and
Antislavery Legal Theory

Although Hornblower's opinion had some impact on New Jersey law, it
had little immediate effect on the rest of the nation. The opinion was
never officially reported because, as Hornblower later explained, "it [was]
thought best on a conference between my associates and myself not to
agitate the public mind on the question of the constitutionality of the
Act of Congress of 1793, then in force." As we have seen, Hornblower's
opinion did not become a useful legal precedent for abolitionist attor-
neys. Only after it was published as a pamphlet in 1851 did the opinion
become important—and then mostly as a political precedent. Moreover,
Hornblower's failure to publish the opinion eventually undermined its
value in New Jersey. The opinion probably set the stage for the adoption
of New Jersey's Personal Liberty Law of 1837.54 But, as knowledge of the
unpublished opinion dwindled, its utility as a precedent disappeared.

The decision not to officially publish the opinion limited the public's
access to newspaper accounts of the case. That had two consequences.
First, it undermined the opinion as a precedent. Second, it led to
conflicting understandings of exactly what was in the opinion.

The first newspaper account of the case was in The Friend, published
by antislavery Quakers in Philadelphia. This report did not appear until
June, three months after the decision. A month later the nation's lead-
ing antislavery newspaper, the Liberator, reprinted this article under the
headline "Important Decision." The Liberator quoted favorably one of
Helmsley's original abolitionist attorneys, who declared "this day" was
"the brightest that has dawned upon this unfortunate race of beings since
the year 1804," the year New Jersey had passed its Gradual Emancipa-
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tion statute, "and the proudest which has occurred in our judicial his-
tory, since we became a state."55

At about the same time another abolitionist periodical, the Emanci-
pator, reprinted of the original article in TheFriend. The Emancipator added
a summary of the three major points of Hornblower's decision: that the
federal fugitive slave law of 1793 w a s unconstitutional; that all people in
New Jersey had a right to a jury trial; and that "the color of a person
should be no longer considered as presumptive evidence of slavery" in
New Jersey Meanwhile, the New York Evening Star also wrote about the
decision. The Evening Star, basing its assessment of the case on the story
m the Emancipator, editorialized that under this decision New Jersey had
become an asylum of fugitive slaves" where owners lacked "any hope of
recovering such property."56

Both newspaper reports were somewhat incorrect. Hornblower had
not actually declared that the federal law of 1793 was unconstitutional,
although his opinion certainly implied it was. The assertions in the Eman-
apatorthzt alleged fugitives were entitled to a jury trial and that blacks
were presumptively free did accurately reflect Hornblower's opinion,
but the Evening Star clearly exaggerated when it stated that New Jersey
had become an "asylum" for fugitive slaves. However, had the principles
of Hornblower s decision been vigorously adopted throughout the state,
slave catching would have become quite difficult.
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ported, few people learned of Hornblower's decision. Moreover, shortly
after the decision, abolitionists in New Jersey discovered that their vic-
tory was incomplete. In deciding the case Chief Justice Hornblower had
said New Jersey's act of 1826 was unconstitutional. Other judges in the
state apparently accepted this, but with ironic results.

While declaring the law violated New Jersey's constitution,
Hornblower did not rule on the constitutionality of the federal law, in
part because he did not have to and in part because he did not want to
directly confront the national government. The result left New Jersey's
free blacks and fugitives slaves in a worse position than before the
Helmsley case. The 1826 New Jersey law had offered fugitive slaves more
protection than the federal law, although not as much as Hornblower
demanded. But with the 1826 act no longer in force, slave catchers could
still use the federal law of 1793.

In August 1836 the arrest of Severn Martin, a black living in
Burlington, New Jersey, revealed the irony of Hornblower's opinion.
Martin had lived in the area for seventeen years, and there was little
evidence that he was a slave. Only the "energy and judgment displayed
by the Mayor" prevented a riot, as several hundred people "attempted to
rescue" Martin. When calm was restored, a county magistrate, applying
the loose evidentiary standards of the federal law of 1793, remanded
Martin to the man who claimed to be his owner. The claimant quickly
removed Martin. He was only freed when his New Jersey friends raised
eight hundred dollars to purchase him.59

Because this "atrocious case occurred in New Jersey," the Philadel-
phia paper Human Rights rhetorically asked, "What has become of the
decision of Chief Justice Hornblower?" The paper concluded the deci-
sion was "inoperative" because it had declared the state law, but not the
federal law, unconstitutional, even though the latter also denied a right
to trial by jury. The New Jersey legislature remedied this situation at its
next session, when it passed the 1837 law giving alleged fugitive slaves
greater legal protections than they had previously enjoyed, including
the right to demand a jury trial.60

The Resurrection of the Hornblower Opinion

Because Hornblower's opinion was never officially reported, it was not
generally cited by abolitionist lawyers in other fugitive slave cases. In
Boston the nation's most prominent abolitionist, William Lloyd Garri-
son, urged Ellis Gray Loring, the city's most prominent abolitionist attor-
ney, to

assume the ground maintained by Judge Hornblower of New Jersey—
viz.—that the law of Congress regulating the arrest of fugtive slaves, is
unconstitutional, because no power is given by the Constitution to
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Congress to legislate on the subject—that every person in the State
white or black, free or slave, is entitled to a trial by jury—and that the
color of a person should be no longer considered as presumptive evi-
dence of slavery.

However, there is no evidence that Loring in fact ever cited the case
The one lawyer who did use the opinion was Salmon P. Chase, the "attor-
ney general for fugitive slaves," who cited a newspaper account of
Hornblower's opinion in attempting to free the slave Matilda in 1837 fil

At the time, however, Chase had not seen a complete report of the opin-
ion. With the emergence of a new fugitive slave law in 1850, Hornblower
and his 1836 opinion gained new fame.

In April 1851 Chase, by this time a U.S. senator, sent Hornblower a
copy of his brief to the United States Supreme Court in the fugitive slave
case of Jones v. Van Zandt. Chase also sent Hornblower a copy of a speech
he had given on the new fugitive slave law. Chase did not know
Hornblower, but Chase often sent copies of his speeches and legal argu-
ments to strangers who might agree with his position. In this letter Chase
mentioned that he had cited the 1836 Helmsley opinion in Matilda's
case, and Chase asked Hornblower for a copy of that opinion 62

Hornblower immediately responded with a gracious and lengthy let-
ter thanking Chase for the material he had sent. He praised Chase for
the noble stand the Ohio Senator had "taken in behalf of right; in
behalf of W ; of justice; humanity, of the Constitution, of patriotism, of
philanthropy, of universal emancipation of the human race in body &
mind and of all that is calculated to elevate our fellow men, to the dig-
nity of manhood." Hornblower complained that the "sacred . . . soil of
New Jersey consecrated by the blood of our fathers, in their struggles
for human liberty is now desecrated by the feet of bloodhounds pursu-
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Hornblower's opinion and ordered it published.66 This convention could
have obtained the text of the opinion from Chase (who was from Ohio)
or some old newspaper account.

Meanwhile, portions of Hornblower's letter to Chase appeared in
newspapers and were "extensively disseminated by the press." The ex-
cerpts from the letter included references to the Helmsley case. These
newspaper accounts prompted William Jay, the abolitionist attorney and
son of former Chief Justice John Jay, to write Hornblower praising his
antislavery position. Jay was especially pleased to find a "gentleman mov-
ing in" Hornblower's "sphere"—that is to say, a fellow bona fide upper-
class American brahmin—who also opposed slavery. Hornblower then
offered to send a copy of his Helmsley opinion to Jay, and by the end of
July he had done so.67

Hornblower sent Jay the original manuscript opinion, which Jay ex-
citedly read and then sent to New York City to have it published. On 30
July 1851 the opinion appeared on the front page of the New York Evening
Post. In addition to publishing Hornblower's opinion in a newspaper, Jay
arranged for its publication and distribution in pamphlet form. Jay told
Hornblower he could have "as many copies of the pamphlet as you might
desire," which made sense, since the pamphlet had been published for
"gratuitous distribution."68

Printed with the opinion was a short unsigned commentary (actu-
ally written by Jay) quoting Massachusetts senator Daniel Webster's "Sev-
enth of March Speech" together with a short attack on Webster for his
support of the Fugitive Slave Law of 1850. Following this commentary
was an extract from a letter from Hornblower to Jay, also attacking Webster
and the Fugitive Slave Law of 1850.

The commentary and the quotations from Webster and Hornblower
supported the notion that fugitive slave rendition should be kept in the
hands of the states. The pamphlet quoted Webster's "Seventh of March"
speech where he declared:

I have always thought that the constitution addressed itself to the legis-
latures of the states themselves, or to the states themselves. It says that
those persons escaping into other states, shall be delivered up, and I
confess I have I always been of opinion that it was an injunction upon
the states themselves.69

Jay quoted Webster on this issue to make two points. First, if the "consti-
tution addressed . . . the states," then the federal laws of 1793 and 1850
were unconstitutional, as Hornblower had intimated in 1836, and the
states should accordingly protect black rights and black freedom through
appropriate legislation. Hornblower in effect held that "adequate and
independent state grounds"—to use a modern concept—existed to pro-
tect free blacks from kidnapping and to insure that alleged fugitive slaves
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received due process.70 Second, if this position was correct, then Webster,
who had become an anathema to many Northerners—a "monster," a
"fallen angel," "incredibly base and wicked"—was further exposed as a
hypocrite whose only concern was his political ambition.71

Jay and his fellow abolitionists were willing to give away this pam-
phlet because they believed that Hornblower's opinion was an invalu-
able asset to their antislavery constitutionalism. Unlike most antislavery
propaganda, this assault on the fugitive slave laws had not been written
by an abolitionist. Rather, the opinion came from the respected chief
justice of a very conservative northern state. This increased the credibil-
ity of the opinion and its potential impact on Northern society.

Even before the Evening Post printed the full text of Hornblower's
manuscript, the opinion was apparently circulating within the antisla-
very movement. The potential of Hornblower's denunciation of the Fu-
gitive Slave Law of 1793 and his support of due process for blacks be-
came clear in the wake of the adoption of the Fugitive Slave Law of 1850.
Finally, in early August 1851 Jay's pamphlet printing of the opinion be-
gan to circulate. Although they had asked Hornblower for a copy of the
opinion before Jay did, neither Chase nor Dayton may have seen the full
opinion before Jay had it published.

After reading the full opinion, Chase complimented Hornblower
and expressed his regret that the opinion had not been "printed and
generally circulated" when first delivered because it would "certainly have
done much good." Chase thought that Hornblower's opinion might have
prevented the "promulgation of the consolidation doctrines of constitu-
tional construction" accepted by many "from whom better things might
have been expected."72

The flurry of activity surrounding the opinion dissipated in 1851
but reemerged during the crisis over the Kansas-Nebraska Act in 1854.
That year the Trenton State Gazette reprinted the opinion as a front-page
story, noting that "Although delivered before the passage of the fugitive
law of I 850, its arguments are such as will apply to that and all other laws
passed by Congress for the rendition of fugitives." This paper endorsed
Hornblower's argument that a jury trial was necessary for the return of a
fugitive slave.73

A few months later Horace Greeley's New York Tribune cited Horn-
blower's opinion in arguing that judges should oppose the Fugitive Slave
Law of 1850, which the paper believed violated "reason and the vital
principles of the Constitution." The Tribune praised the the Wisconsin
Supreme Court, which had declared the law unconstitutional in the case
that would eventually come to the United States Supreme Court as
Ablemanv. Booth. "Chief Justice Hornblower of New-Jersey," the Tribune
noted, "sometime ago, led the way in an elaborate opinion denying the
power of Congress to legislate on the subject of fugitive slaves. "74

In the legal conflicts caused by the Fugitive Slave Law of 1850, the
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Ohio Supreme Court saw the opinion as a valid precedent, although
members of that court disagreed on what it stood for. Both majority and
dissenting judges cited Hornblower's opinion in Ex parte Bushnell, Ex
parte Langston, a case growing out of the famous Oberlin-Wellington
rescue. Simeon Bushnell and Charles Langston were in jail, under fed-
eral process, for their role in rescuing a fugitive slave. In concurring in
the decision not to release the abolitionists, Justice Peck noted that in
1836

Ch. J. Hornblower, of New Jersey.. . expressed doubts as to the validity
of the act of 1793, on the ground of a want of constitutional power to
pass it, and also of the validity of the act of New Jersey, but declined to
declare either law invalid, and finally discharged the prisoner, because
the proceedings did not conform to the requirements of the act of the
State of New Jersey.75

In dissent, Justice Jacob Brinkerhoff, an abolitionist ally of Salmon P.
Chase, found that Hornblower's opinion, along with Chancellor
Walworth's of New York Court in Jack v. Martin, "shows that the ques-
tion" of federal power to pass a fugitive slave law "is not settled. "Justice
Sutliff, also in dissent, cited both Hornblower and Walworth for the
proposition that the Fugitive Slave Clause of the Constitution "vests no
power in the federal government" to adopt legislation.76

In March i860 Senator Benjamin F. Wade of Ohio conceded that
Congressional jurisdiction over fugitive slave rendition had been ac-
cepted, "the courts having adjudicated that point against my opinions;"
but he argued that "no lawyer would agree with the courts were it a case
of first impression." He disputed that the courts of the nation had been
unanimous on this question, as Senator Robert Toombs of Georgia had
asserted. Wade pointed out that 'Judge Hornblower, of New Jersey, on
habeas corpus, held the law [of 1793] unconstitutional, and discharged
the fugitive for that reason."77 This was a slight exaggeration of what
Hornblower had held. He never reached the constitutionality of the fed-
eral law because the case came before him under the state statute.

Less than a month later, New Jersey's Senator John C. Ten Eyck at-
tempted to straighten out the facts of the case. He told the senate that
Hornblower had not in fact declared the 1793 ^aw unconstitutional but
had freed the slaves before him "on the ground of defective evidence."78

This was also an incorrect statement of what had occurred.
The speeches by Wade and Ten Eyck led to some correspondence

between Hornblower and his senator. In a letter to Ten Eyck, Hornblower
reaffirmed his position in the case and his opposition to remanding fu-
gitive slaves without jury trials. Hornblower also noted that the two other
judges on the court, "both of them my political opponents," agreed with
him. One of these, Judge Ford, was himself a slaveholder, with family ties
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to South Carolina. Nevertheless, the Newjerseyjustices were unanimous
m their belief that Helmsley should be discharged from custody.
Hornblower believed that Senator Ten Eyck, or Hornblower's "friend"
the more radical Benjamin Wade, should bring these facts before the
Senate.79

By i860 the Hornblower opinion had become part of the growing
crisis of the Union. In 1836 Hornblower had argued that the powers of
Congress in article IV were strictly limited. They did not include the
right to legislate over fugitive slaves. This, he believed, was reserved for
the states. That position, however, had been rejected by the Congress in
1793. by the Supreme Court in 1842, and again by the Congress in 1850.

I n x 8 6 ° t h e eighty-three-year-old Hornblower suggested that the
defeat of his position might yet help promote antislavery. Writing to Sena-
tor Ten Eyck, Hornblower suggested that someone "introduce a bill in
Congress to secure to citizens of this or any other state the same 'immu-
nities they enjoy here, in every other state, or in other words, to carry
into effect the provision of that section." Hornblower's logic was clear. //
Umgrew had the power to pass legislation to enforce the fugitive slave
clause of article IV of the Constitution, then Congress also had the power
to enforce the Privileges and Immunities clause of article IV. Hornblower
thought that a bill along these lines would "add fuel to the fire already
burning m the South" and "what is now comparatively a small combus-
tion will become a volcano."" The retired justice may by this time have
^ e f . d n O t Polishing his 1836 decision, for he no longer thought

deference to the South, or federal power, was the answer to the
lem of Kl5»w™i« <-u« „„<_• _problem of slavery in the nation.
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