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Honorable Joseph Pennaechio
101 Gibraltar Driv^, Suite l-A
Mortii Plitai,! New Jwscy 07950

Dear

Ycu hive asked whether Gov«mox James E, McQrwvcy has the authority to provide by
Executive Order No, 139 of 2004 for the establishment of a sterile syringe access proggram in up
to three municpalities, For the reasons m forth belowf we bellevt tib^t it t$ WQIWT wti#th#r the
transmission of HIV^AIDS through' intriveDpus drug U35, at this time, zzuurum m emergency,
but if it does, the mum by which Executive Order No. 139 ad4r§f$*i th@ tmtrgtncy appear to
be beyond those itatutorily deleg»:ed to the Cpvemor. h[N]o utw'poww or tufhority is created
by a public emergency, • 16 A ^ J ^ . I&, g^q&ij^g^t |^yT 159 it 428 99$)

On October 26, 2004, tht Governor signed E*< â*ive Crdcr No. 1S9» 0 be
immediately end to remain m efTect until Deeember 31 * 2001 > Section 1 of the Bxe^v' i Order
didires, hA State of S*n«rf iroy wisti with rtgard to the stiasmti$!osi of WV/A1DS through
intravenous dng use/ Section % of the Executive; Order

To combat thii Bmcrgency»Ae Coffistdsiloner of Health and
Senior Services- 1$ authorued to. adepf gtii&eline* for the

I establishment of a sterile syringe access program to provide for the
exchange of hypodermic syriages sad needles in up to three
municipalities iitHew Jersey that have a high' premkuce of
HIV/AIDS caiei attribuuble to intravenoiis drug use, In order to
establish a sterile $yrtag* ftceesi program, the eligible muricipiiiry
shall *nizi IA ordin&nse of iu gpvetri»$ body eftabllsMng or
authorising eitabUihniejat of 1 $%ml\& syringe m&i$ program at a
fixed location or iteough a mobile acc^ii componmt The

t i l i may oparsKte th« program directly or corstract with a
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p a health cats facility, a federally quelifled health fciftter,
& public health agency, a lubftanee atrute trssttt&eait program* m
AIDS lervict organisation or Mother non-profit entity designated
by the i

the New Jeraey Constitution nor th$ *tatut*i define th* authority inherent in i
1 Gwewor'i executive order, PftiyasiMlLlflfam4m describe** in teatnl, &§ poweri of t
S e v e n s of a stave, "The governor poiseeiet ottly $mdi pswew «&d flutiei M ^e vested by
oonstimdowl gr»nt or by statutory grant Ti» goveeoor't Cities mder sttt^ory piaviiJaiu tre
circuxnicribed by the tenns of the leflilitiofl.(? 81A SLULi $$&*&> |MO it SI4 (2004) That
legal encyclopedia gow cm to state, * An executive orfier must b€ within ttw authority gnmt^d so
the governor by the constitution or it&tutoy provisign^ 81A £ L M M SSSASÂ  I 342 nt 5U

In examining whither the Governor eot&i cosivtit the posttkm of the New Immy memb^
of the Watwfront Commisslois of New Yorlc Hartor from a pwwime to a Mi»-toe pmi? ihe
6Kplu»ed the need for a sonauraUonai or statutory tuti WM e^^^uve ordtr must f M
for its vaUdiiy either In t suite of Um which glvei rite to m e&sergifti i lcyi^n or wmt U
upon the fustihertnoe of a legi$letlvi act or constitution! mandate.1" fii^ia v4 %&$M
E 273, 288 (Ch, Div. 197S)f VICtted iJ$ KiAWMt. 1324(App,Div, 1976) g

ShJBftt.A..Tubft §p. v S i ^ i t , 343 U.S. 57$, SSS <19S2) (n cksklon invalidating
order to uke over steel mills), Thu$f executive orders i%$mi by the

Governor, other than those of a errernemtl nature or &osi cresting adviioiy bo6^#i must be
supported bj/ $ome constitutional or statutory kvthorityr

Article V, Section I, paragraph 1 of ihe New 3er$#y Comtitution (1947) provides, "The
executive power shall be vested in a Governor.f Aftd> pngrtph 11 of Section I of Article Vf in
past, explains, "The Governor $hali mk& m& tbat the Stws be faithfully execuiad To thi$ end hi
shall have power* by appropriate i$doa or proceeding m tli$ coorti brought in the n&mi Qf ito
State* to cftfcf^* corn^iianee with ja^ eo&an&o&al or legiskilve mmi&te< ,.. / SevertJ do^n
New Jersey fUtutti give the Governor the authority to wwrnglisb i^mu tusro^ ^fpoie by
executive order, A familiar example of the exerwe of the Governor's authority thmgix executive
order is the ppwe* to iisue executive ordtri in miponae to emergenstee, ^ortfefted by N 1 S A.
App*A:9^30 et *eq», Scmown as tbe rtDisaster Control Act / to Exeajtjve Order No, 139,
Governor McGrecvcy dectoie$ * a State of Emergency" tnd invokes the Oleaster Control Art as
tale statutory Authority

The leadtni case interpreting the Governor11 emergency powers muter (he D iauw Consro)
Act is WfltfM&Ste?ft v ^MMli &$ UJU i&^ (i$$2), h\ WonMoHnff r ^ e New Jefity Supreme
Court upheldi an executive order In wluch (be Governor invoked thale tmsrg^n^>* power$ to
alleviate the overcfowdtng in State prison* by ttmpermHIy requiring the itHarceratfoa ef State
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prisoner! irt county ootttcttanai fkcllitl^s. Th* eowt'i raioaing guide* an examination of in
caesutive order Invoking the Geviottt'r emergency 'pawn, Xb m l y i i i require* *a
detenninatiots a* to (1) whether the current criiii cositfiwtes in mt^g^cv wittiin the meaning of
the DiMittr Control Act, and (2) wfarthtr the means choitn by the Oavtmor to iddrMi AM

ate authorized by tbe statutes l£L, it 192,

Thf c a m racouau ih*l the DUutw Control Aeiv P . U W 1 , c,593, flint empowertd the
Governor to wilsit the federal govtnuwmt tn its war effort, SubitfJsntly, the act (l),"wi»
broadened to impart wjd* executive power in proviainf for dvttHm dtte i te / (%) "iî paadad to
apply to 'any #mergenayf resulUng &$m nituitui causes sueb w fin, flood ot ean^uiKi," md (3)
^amended to Inclodft emefgeaolw rw^Ung torn luanawil GIWM. T * H* it 19M93, The tout
in Wflffhtettm imamaii^ei the l#|lslatlve eDaem$ii» r e l i ^ ^ o the Diiaitef ConuoS Act, §i
tollowi;

These sweeping proviiiOM reveal three getieml p-ertlnem
features of ate act. First, the act veils the Governor with broad
powers to provida for the health) iafe^r and Welfa?* of *M peopli
of the state during aay "em&gfeogy>'1 N.LS.A, Ap|^A:943^ -45,
Second, these powers include thi authority to c e n n t t e een»Ol
over thd ?eiour«ft$ of the State govemmtnt ma Hs fuMviiiom^
including the cowitiej^ ^whether of men, prop^ftieit or
instrumoitaiitiei/ NJ^S.A. App-A^9-33, -S4, Third, a
significant purpose of ehe act it the prevention, of harm J& life and
property, 'N.JJ.A. App.A:9-33, -45(i). 1 4 . at

Thfc wurt first addre*wn whether the prison overerowdSng oomtituies an amergamej?
the definitions of the act. N.J.S,A« App«A:9*99.1 ivtinm "cowfgwwy1* to mmi and
"disaster11 which means, "any unusual incident resuke| f£®m mtu?ii or uimatorti o.uiei which
endangcra the health, safety or r^ioufoi» of the reiidsms of QB£ or morn municipaHties of the
State, and which h or miy bosoms i«o large in icope or wusual in typt to be handled in its
entirety by rsgulir municipal operating fctvicei," In the pi^m%Ie of Ex«€Uti¥$ Ordif No, IS^
G McGrwv«y 4w«rlbes inftction by M hwiu& imnxunodefidenGy virui CHlV) ^ s

h causing $omt 32f000 deatbi in Now Isrisy and PtitCiS that:

the lack of itdrlle syrtoge &&€«$$ progrtmi in m r ^
municipalities create* a threat to the health, ^fery ^ welfsrc of
New Jtr$*y tesidrats, one that is too !a*g* §& iscpe mdi unurJAl to
typ« to be handled by regular 8?ug3kigtel o$gr&fing servlcm, and one
that posei a compelling »ted to ast to protsct the public I



2<:4PM N o . 0 ^ 0 4 P-

Honorable Joseph Fsnntcchio
Page 4
November U i

It U unclear whether the high rwss of HIV infection aad the multitude of HIV/ADDS cases
attributable to'transmission through ifityiveoous drug use it this point In time constitute v\
emergency under the Disaster Control Act, The court in Wfflftfaiftfln ?«ii«ts an "overly narrow
interpretation of the scope of the act / stating, "Any gram of executive authority must be.
ccastrued to Accomplish the Legislature's purpose, ... This is especially true when those statutes
operate to protect to public health, ^ ^ [Citation omitted), 1 1 , at 194 The
court concludes that the broadening of the coverage of the act to "any unusual Jntidimt w&ch
endangers the public health; safety or welfttt evidence* 4 legislative intent to expand the sategoty
of events whkfc constitute an emergency/ IdL, at 195. The exletttN, however, of this multitude
of HIV/AIDS cases for decades bellis the existence of an emergency now. Eleven years after its
decision in Wfr*hfagtp*v the New Jersey Supreme Court, in forantv af ffiauecstaf v £mg f 132
N J . 141 (1993), finds that the prison overcrowding is a JongHerm problem and no longer
qualifies as an emergency under the Disaster Control Act, The court reiterates* "The
determination of whether an 'emergency1 exists requires a faeMpecific analysis, ,», Thztc H no
tempotal rule of thumb for determining when an 'emergency* cetses to exist. Rather, count
should consider the passage of time/' {Citations omitted], £$L, at UQ- U the case of Executive
Order No* 139, a court may consider the passage of lime befgr® the Executive Older u evidtnee
of a long-term condition, not an emergency, that "calls for in executive and legislative solution
rather than aft executive order under the Disaster Control A c t / |& f at 111* See* Bf l to

If an emergency it found to exist, under the court's analysis b WfflJa!fflgtOI.T next follows
I review of the executive actions taken to dmxmine * whether th$ &&$n* are authorised by the
statute, This invsivw, ftjit, ft determination of whether the Executive Order bears a rational
relationship to the legislative goal of protecting the public. Second, the executive action must be
closely tailored to the scope of the current emergency situation/ WflHfaiafBBa at 197-19$*

The recitation of Acts related to HIV/AIDS cases in the preamble of Executive Order No.
139 offers the rationale for facilitating the establishment of mu^ici^al sterile iydnge access
programs, The Executive Order beiri some rational relationship to the UgtiUtlve got! of
protecting the public, but it does not explain why it appllw to only three muaJdpulities* when the
preamble implies that she problem is widespread. Nor does it define hew the three are IO be
chosen.

Current law prohibits the possession or distribution of t hypodermic lyringe except by a
valid prescription, RJ,S>A, 2C;36-6. Despite the statement In the preamble of the Executive
Order that some entities "have found sterile lyringe access programs to be effective in reducing
the transmission of HTV<" three municipal sterile twinge atce*$ programs, authorised by
gubernatorial action alone, may mt be the best means of addressing the emergency, New Jersey
court! have found needle exchange programs unlawftii. *J[T]be beaefst* of such programs remain



2 0 0 4 2 - 3 5 P M

Honorable Joseph PcnaacchiO
P t g l i
November 15,2004

a matter for debate. ... In the New Jersey Legislature, bills have been introduced in both the
Senate and Assembly to authors* the distribution of hypodermic needle* under the wmtrol or
supervision of applicable itate authorities. None hai been a i o u d . . . A n y change respecting the
prohibition of N J,S,A. 2C;3S-6 ii solely for legislative c«$ld««Jan** Satfi v, MfifiWBtt* 314
N t.Sfip^ 254, 267 (App> Dlv. 199$); "Defendant! would hive tidl court kiiause such sostal
harm as may be engendered by needle.i*c*uiges against the soda! benefits to be giiMd ta the
struggle agatost AIDS, Such baJi&cJiig It qutoteiseatially a legislative Auction/ SilA v SflEIf*
249 y i V h p r l 144, 151 ( U w Div, 1991).

Executive Order No 139 appears to go beyond the actions authorised by the Disaster
Control Act becsuae an executive order ;t not ^ropu authority for g muftieif aiity to adopt an
ordinance, particularly *n ordinance that sentme&e* t ip^ific orimifisS %mm» The Disgiter
Control Act gives the Governor control over only the resources of po l i t i c subdivisions,
N.J,S,A. App,A;9-33 and 34, It empo^trs the Oovemor only "to main irucSi fii^B£l, siltg ^

ri may be necesiary adequttely to meet the various probloni presented by any
E i d E O d

y p p y
emergency.* [Emphasis supplied]. NJ.S,A. App.A.9-45 The Ex«cutiv« Order directs a
municipality to enact an otdiaaiice estabiishi&g a syringe aecesi program and thus violate a
criminal statute at the same time that It's o\vz Uw enforcement officers are tespomible fm
enforcing the statute, Executive Order No. 139 does not address this issue, The zmtt in
Wntthiwyton tiift^t for such possibility, "To the extent that the executive order auspemU the
normal operation of the statuses discussed above, It doe$ *o pyrsu&nt to she emergency powen of
the Governor wpHcitly delegated to him by the Ugislature, * EflBttSglfiB M 200, Th« Bxecudve
Order is appropriately liltnt on any wspensioa of the criminal statute with reprd to t
municipality'* actions because there is no compelling nesensity, or emergency, to Infringe up^n
the Legislature's prerogative to enact laws regulating uniti of loetl governm^t or restricting
possession of syringes, to Saofi* to 1991* the coun point* out9

 rtThe proscription egabet
un&uthortud control or posswsion of hypodermic needlss in New Jtncy has l i s ted for ilmeit
four decades, , ft has indisputably been ednsidered by sueteisivf Legislature m m important
weapon in the struggle agaitist the social evils associated with dmg nbweZ l£L- as 149,

While the ^ynith^gf^ case demonstrates &$ tettxmcA the cauns give to the G o n ® ? 1
authority to issue executive orders that dedare e state of emergency, It also acknowledges the
limitations of the statutory authority. The court U

While the Disaster Control Att grams broad authority to the
Governor to deal with an emergency, his powers under that statute
are not without limit. These emergency powers represent an
extraordinary delegation of authority by the Legislature to the
Executive. Because of the wtraotdinAry mature of that authedty,
the executive orders mwt not only bear § rational relationship to the
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goal of protecting the public, but their •«# • must not «xc«td the
extent cf the eme*g«ey. 'The itttutciy validity or executive ic&
pursuant to eatfgeoty gowsr will dtpesd on fMi mm$ of

•1201],

unerimcy dwlstfid by Executive Orto No. 139 li ponibly not tqmvtlent to that
which conftitdttt an eaergeoey under the Disaiter Control Act. "A governor's prodtrattion of
emergency under an authorising itatute U subject to action on thi pomi that no emergency
exittii" IIA ZAJL: SUM, §242 at 316, if the long-tenn Mndsftoa of the pftvilinae of
HIV/AIDS cue* to New Jersey dcei so constitute m ontrgwey, tfc# &iecutiv$ Drier ipp«lfi to
exercise jKwfers beyond thos« delegated by the itttutes

Veiy truly youw,

Aiben Parroui
Legislative

Punefi H
Principal CoumoS

AP:B/si


