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CHAPTER 1. 

ACCOUNT. 

1. Executors may have writ of. [ 2, Executors of guardians liable to. 
3. Joint tenants and tenants in common. 

4. Proceedings in action of. 
"Sheriff liable for escape. 
5. Powers of auditors. 

REV. 156. An Act concerning the action of account. 
Passed December 1,1794, 

Executors 1. BE IT ENACTED by the Council and General Assembly of this 
may have a 
writ of ac- state, and it is ]•ereby enacted by tie authority of tie same, That 
count. from henceforth, executors shall have a writ of account, and the 

same action and process in the same writ, as the testator might 
have had, if he had lived. 

Account may 2. And be it enacted by tie aut/•afity aforesaid, That actions of 
be brought 
against the account shall and may be brought and maintained against the ex- executors of 

guardans. ecutors or administrators of every guardian, bailiff and receiver. 
One joint te- 3. And be it enacted by tie aut/writy aforesaid, 'That actions oœ 
nant or te- 

nantin corn-account shall and may be brought and maintained by one joint 
mort may 
bring action tenant or tenant in common, his or her executors or administrators, 
of account 

against the against the other, as bailiff, for receiving more than comes to his 
other. 
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or her just share or proportion, and against the executor or admin- TITLE IV. CHAP. 1. 

istrator of such joint tenant or tenant in common. 
4. And be it enacted by t]w authority aforesaid, That where any Proceedings 

person is or shall be bound or liable to account as guardian, bailiff, in action8 of accouIl•. 

receiver, or otherwise, to another, and will not give account wil- 
lingly, and the party, to whom such account ought to be made, 
shall sue out a writ of account, if the person, against whom such 
writ is issued, being summoned, do not appear at the return of the 
writ, or if it be returned, that the defendant hath nothing, then the 
defendant shall be attached, by his or her body, to come and make 
his or her account; and when such accountant shall appear in 
court, and submit or be adjudged to account, auditors shall be as- 
signed by the court to take his or her account, and if such account- 
ant shall be found in arrears, and cannot pay the arrears and the 
costs of suit forthwith, then a fieri facias de bonis et tetris, or a 
capias ad satisfaciendum shall be awarded. And if such account- 
ant shall neglect or refuse to account before the auditors, he or she 
shall be committed to jail, there to be kept under safe custody 
until he or she shall satisfy the plaintiff of his or her demand, with 
costs. And further, if it shall be found that there is a surplusage 
due on such account, from the plaintiff to the defendant, then the 
defendant shall have judgment to recover such surplusage, with 
costs of suit, against the plaintiff, unless where the suit is brought 
by executors or administrators, in right of their testator or intestate; 
in which case, the defendant shall not recover costs against them; 
and the defendant shall or may have such execution for the same 
as he or she might have had, if he or she had recovered such sur- 
plusage by action of debt. And moreover, if any sheriff or jailer SheriM who shall suffer 

shall suffer any such prisoner to go out of prison, •vithout the assent prisoner w 
escape, to be 

of the plaintiff, he shall be answerable to the plaintiff for the debt, answerable for the debt, 
or damages done to him or her by such accountant, according as it or damages. 
may be found by the country, and the party, at whose suit such 
prisoner was committed, shall have his or her recovery by action 
of debt, or by bill or plaint, in any court of record. 

5. And be it enacted by t]•e aut/writy aforesaid, That the auditors Auditors 
• may exa- 

appointed by the court, where any action of account shall be cte-mine wit- 
pending, shall be and hereby are empowered to administer an oath, nesses. 
and to examine the parties on oath, touching the matters in ques- 
tion; and for their pains and trouble in auditing and taking such 
account, shall have such allowance as the court shall adjudge to be 
reasonable, to be paid by the pm'ty in whose fayour the balance •hnl Compensa- ...... tion to audit- 

be found, and to be allowed to him or her in the costs to be taxed o•-•. 
against the opposite party, where costs are recoverable. 
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TITLE IV. 
CHAP. 2. 

CHAPTER 

ATTACHMENT. 

1. How attachment obtained. 

e. Agent may make oath. 
3. PcnalW, if issued before. 
4. Clerk's entry. 
5. How writ executed. 

6. Inventory and appraisemeat. 
7. Writ a lien. 

8. Effect and operation thereof. 
9. Custody of the property. 

10. Power of search for. 

11. Notice to be given. 
1•. Proceedings against garnishee. 
13. Oath a prerequisite to. 
14. •Vhich suit first tried. 

15. When garnishee to have costs. 
16. Right of property tried. 
17. Claim in writing necessary. 
18. Proceedings on such claim. 
19. Power to adjourn. 
20. Process for witnesses, 

21. Jury and verdict. 
22. When claimant to pay costs. 
•3. When plaintiff to pay costs. 
•4. Fees allowed. 

25. Auditors, and their duty. 
26. Effect of defendant's appearance. 
27. Bond to be given by him. 
28. Discontinuance, when permitted. 
29. Powers of auditors-- 

30. To authorize search. 

31. To administer oaths. 
39. To institute suits. 

33. Apply the proceeds. 
34. Sci. fa. against garnishee. 
35. Sale of defendant's property. 
36. Meeting of creditors. 
37. Purchaser's title valid. 
38. Debts not due admitted. 

39. Applying creditors, only, paid. 
40. Of non-resident debtors. 
41. Publication in such case. 
42. Joint debtors and partners. 
43. Females and corporations. 
44. Heirs and devisees. 

45. Legacies, etc. 
46. Property in two counties. 
47. Creditor's refunding bond. 
48. Death, snitnot to abate. 
49. Proceedings before justice. 
50. Advertisement required. 
51. Proceedings against garnishee. 
5o•. Defendant's appearance and bond. 
53. Plea, trial, and appeal. 
54. Appeal in garnishce's case. 
55. Justice's attachment superseded. 
56. Auditor's fees. 

57. Appraiser's fees. 
5S. Fees in justice's court. 
59. Non-resident creditors. 
60. Construction. 

r•v. 3•,sx• tn Act for the relief of creditors against abse0nding and absent debtors. 
733. 

Has. 40, 293, Revision....Approved April 16, 1846. 
405. 1. BE •T ENACTED by the Senate ancl General Assembly of the 1836-7. 

ra•ru. •33. State of New •ersey, That if any creditor shall make oath or affir- 
1838-9. 

ra•rs. 63. mation before any judge of any of the courts of record of this 
state, or justice of the peace of any county in the same, that he 

How attach-verily believes that his debtor absconds from his creditors, and is 
merit may be 
obtained. nor, to his knowledge or belief, resident in this state at the time, 

then it shall be the duty of the clerk of the supreme court, or of 
any circuit court or court of common pleas, to issue .a writ ot • 
attachment, to be directed to the sheriff or coroner, as the case may 
require, and returnable to the next term, commanding him to attach 
the rights and credits, moneys and effects, goods and chattels, lands 
and tenements of such debtor, wheresoever they may be found; 
which oath or affirmation shall, prior to the sealing of the said writ, 
be delivered to the said clerk, to be by him filed in his office. 

Agent may •. And be it enacted, That if the said creditor be absent or 
make oath. reside out of this state, then his agent or attorney may make oath 
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or affirmation to the above effect, and deliver the same to the said TITLE IV. CHAP. 9. 

clerk to be filed, who shall thereupon issue such writ of attach-- 
merit. 

3..And be it enacted, That if' any clerk shall seal such writ o•Penalty, if issuecl be- 

attachment, before such oath or affirmation shall be delivered to fore. 
him, he shall forfeit and pay twenty dollars to the party injured, to 
be recovered, with costs, by action of debt, in any court of record 
of' this state having cognizance of' that sum. 

4..And be it enacted, That it shall be the duty of the clerk who Clerk's en- try. 

shall issue or seal any writ of attachment under or by virtue of this 
act, forthwith to enter in a book, to be by him provided and kept 
for that purpose, the names of the plaintiff and de•endant in the 
said writ, the sum or amount therein specified, and the time of issu- 
ing or sealing the same; to which book, every person desiring to 
inspect the same, shall have access at all proper seasons. 

5..And be it enacted, That the said writ of attachment shall be How writ 
executed. 

executed in the following manner, that is to say: the officer to 
whom it is directed, shall go to the house or lands oi' the defendant, 
or to the person or house of' the person, in whose custody or pos- 
session the defendant's property and estate may be, and then and 
there declare, in the presence of one credible person at the least, 
that he attaches the rights and credits, moneys and effects, goods 
and chattels, lands and tenements, of such defendant, at the suit of' 
the plaintiff in the said writ named. 

6. And be it enacted, That the said officer shall, with the assist- 
ance of' one discreet and impartial fi-eeholder, make a just and true 
inventory and appraisement of' all the property and estate off the 
defendant, so by him attached, and such inventory and appraise- 
ment, dated and signed by himself and the said freeholder, shall 
annex to and return with the said writ; and the said officer shall 
endorse on the said writ, the true time of' executing the same, and 
sign his name thereto. 

7. And be it enacted, That the said writ shall bind the property 
and estate of the defendant, so as aforesaid attache•l, from the time 
of executing the same. 

8. And be it enacted, That it shall not be lawful for any person, Effect and 
operation 

against whom any attachment shall issue, after issuing the same, to thereof. 
give, grant, bargain, sell, alien, or in any wise convey any lands• 
tenements, hereditaments, or real estate, or any interest therein, of 
which he may be seized, possessed of, or entitled unto, at the time 
of issuing such writ; which said writ shall, immediately on the 
issuing thereof, become and remain a lien on the said lands, tene- 
ments, hereditaments and real estate, as against the defendant and 
all persons claiming from or under him, by virtue of any such con- 

Inventory 
and appraise- 
ment. 

Writ a lien. 
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Custody of 
the property, 

Powers of 
search for 
property. 

Notice to be 
given. 

Proceedings 
against gar- 
nishee. 

TITLE IV. veyance, until the plaintiff and such of the creditors of the defend- CHAP. 9. 

• ant as shall apply under the attachment, shall be satisfied their just 
debts, or until judgment shall be rendered against the plaintiff and 
creditors under the attachment, or the said attachment be discon- 
tinued; and all conveyances made by the defendant, pending the 
said attachment, shall be void against the plaintiff in attachment, 
and the creditors that shall become parties thereto. 

9. And be it enacted, That the goods, chattels, and personal 
estate so attached, shall remain in the safe keeping and care of the 
said officer, in order to answer and abide the judgment of the court, 
unless the garnishee, after inventory and appraisement thereof, 
shall enter into bond to such officer, with t•vo sureties, being fi'eehold- 
ers in the county, in double the sum at which they were appraised, 
with condition that the said goods, chattels and personal estate, or 
the full value thereof, to be estimated by such appraisement, shall 
be forthcoming to answer the judgment of'the said court. 

10. And be it enacted, That to enable the said officer fully to 
execute such writ of attachment, he is hereby authorized and re- 
quired, (having first made demand and being refused,) to break 
open any house, chamber, room, shop, door, chest, trunk or other 
place or thing, where he shall be informed or have reason to believe 
any money, goods, books of account, bonds, bills, notes, papers or 
writings of the said defendant may be deposited, secreted, had or 
found. 

11. •4nd be it enacted, That on the return of' the said •vrit of 
attachment, it shall be the duty of the clerk of' the court to give 
notice for two months successively, in some public newspaper 
circulating in this state, convenient to the place where the court is 
held, of such attachment, and at whose suit, ag'ainst whose estate, 
for what sum and from what court the same issued. 

lP•. And be it enacted, That the plaintiff, notwithstanding the 
garnishee's denial of his having any moneys, goods, chattels or 
effects of the defendant in his custody or possession, or of his being 
indebted to him, may, if he really believes that the said garnishee 
hath such moneys, goods, chattels or effects in his custody or pos- 
session, or that he is indebted to the defendant, and is in fear of the 
said garnishee's absconding before judgment and execution can be 
had against said garnishee, and shall make oath or affirmation 
thereof, and deliver the same to the clerk as aforesaid, institute a 
suit by capias ad respondendum against the said garnishee, who 
shall thereon be held to special bail; in which suit the plaintiff may 
declare agah•st the said garnishee for the moneys, goods, chattels or 
effects, so as aforesaid in his custody or possession, in trover and 
conversion, as of such plaintiff's own proper moneys, goods, chat- 
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tels and effects, or if the said garnishee be indebted to the defend- 
ant in attachment, then the plaintiff may declare for so much money • 
had and received by such garnishee to the use of the plaintiff, and, 
on the trial, may give the special matter in evidence, and thereupon 
the jury shall find for the said plaintiff, and assess damages to the 
full value of the moneys, goods, chattels or effects so proved to 
be in the custody or possession of such garnishee, or to the full 
value of the debt so due from such garnishee to the defendant in 
attachment; on which verdict, judgment shall be given, with costs 
of suit, and execution issued tilercon against the goods and chat- 
tels, lands and tenements, and the body of the said garnishee, as is 
or shall be by law allowed in actions of trespass on the case. 

13. And be it e•acted, That if any clerk shallseal such writ of capins røe•tu•is•trere- 
ad respondendure against the garnishee, before such oath or affirma- ' 
tion shall be delivered to him, he shall forfeit and pay twenty dollars 
to the party injured, to be recovered with costs, by action of debt, 
in any court of record of this state having cognizance ofthut sum. 

14. And be it enacted, That the suit so instituted against the •Wich suit 
first tried, 

said gmmishec, shall be continued by the court, without trial or 
decision, until the action against the defendant in attachment shall 
be adjudicated upon and determined; and if in such action, nothing 
shall be found due from the defendant to the plaintiff, then the 
garnishee shall recover costs against the plaintiff, notwithstanding 
he may be indcbtccl to the dcfcnda•t or have the moneys, goods, 
chattels, or effects of such defendant in his custody or possession. 

15. And be •t enacted, That if in the suit, so instituted against when gat- 
-. ß hisbee to 

the garnishee, the plaintiff shall be nonsuited, or shall dincontinue, have costs. 
or verdict and judgment shall be given against him, then the said 
garnishee shall recover costs. 

16. And be it enacted, That if the sheriff or other officer shall, mght ana 
property 

by virtue of any writ of attachment, issued in pursuance of this act, t•ea. 
attach mad take through ignorance or want of proper information, 
any goods, chattels or effects, •vhich shall be claimed by any person 
as his propcxxy, it shall and may be lawful for such sheriff or offi- 
cer thereupon to summon and swear a jury to inquire into and try 
the right and property thereof; mad if the jury, on such inquest, 
shall find the right and property of such goods, chattels or effects 
to be in the claimant or in any other than the defendmat in attach- 
ment, such sheriff or officer shall forthwith deliver the said goods, 
chattels or effects, to the person in whom the property is so found 
by the inquisition, or to his agent or attorney; and such sheriff or 
officer shall not be liable to any prosecution for having attached and 
taken the said goods, chattels or effects, through ignorance or want 
of proper inœormation. 

17. And be it enacted, That the sheriff or other officer serving an 

TITLE IV. 
CHAP. 2. 
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TITLE IV. attachment, shall not in any case summon a jury, to try the right CHAP. 9. 

--and property of any goods, chattels or effbcts seized or taken in 
Claim in wri- 

ting ncccs- attachment, unless the person claiming right and title thereto, shall 
sary. exhibit and deliver to such sheriff or officer such claim in writing, 

specif•ying the articles and property claimed, requesting a jury to 
be summoned to try the right, and agreeing to be bound by and sub- 

Proviso. mir to the finding of such jury in the premises; 2•rovided always, that 
the sheriff or other officer may, notwithstanding such claim, if di- 
rected so to do and sufficiently indemnified by the plaintiff in attach- 
ment for so doing, refuse to summon such jury; but the sheriff or 
officer in such case may retain the goods, chattels and eftbets so at- 
tached, in his hands, to answer and abide the judgment of the court. 

I'roceeclings 18. And be it enacted, That when upon such claim of right and 
on such title to the property attached, the sheriff or other officer shall pro- clahn. 

ceed to summon a jury, he shall appoint the time and place of trial, 
and shall give notice thereof to the plaintiff' in attachment and to 
the claimant of the property, which time shall not be less than ten 
days from the time such claim shall be put in; and the sheriff or 
other officer shall have power to administer the usual oath or affir- 
mation to the jurors and witnesses; and it shall be the duty of the 
sheriff or officer before whom such inquest shall be taken, to keep 
a correct minute of all the proceedings before him had in the pre- 
mises and to file the same, together with the inquest found by the 
jury and the claim, so as aforesaid, put in to the property attached 
in the office of the clerk of the court out of which the writ of attach- 

ment issued, there to remain of record. 

Power to aa- 19. And be it enacted, That the sheriff or other officer upon rea- 
jou•. sonable cause shown by either party, and upon such terms as he 

may judge proper, may adjourn such trial and hearing from time 
to time, as occasion may require. 

Process for 20. And be it enacted, That the sheriff or other officer shall have 
witnesses. 

power to issue subpoenas under his hand and seal for such witnesses 
as either party may require; which subpcenas may be served as 
subpoenas for witnesses in other cases are required by law to be 
served, and the witnesses shall be entitled to the same fees, and be 
subject to the same penalties as are provided by law in causes 
depending in the supreme court. 

Juryallaver- gl. And be it enacted, That the jury to be summoned in pursu- 
dict. ance of the sixteenth section of this act, shall consist of twelve men 

qualified to be jurors in other eases, all of whom must aga'ee to the 
verdict, which shall be reduced to writing, and signed by the jurors 
and the sheriflor officer before whom the same shall be taken. 

2•. And be it enacted, That in case the jury shall find that none 
of' the property claimed by the person putting in a claim thereto, 



belongs to s-rich claimant, then such claimant shall pay the costs of TITLE IV. CHAP. 2. 

such inquiry, which shall be taxed by the sheriff or other officer • 
t When claim- holding such inquest, and on neglect or refusal of such claimant o ant to pay 

pay the same, it shall be lawful for the said sheriff or officer to issue 
his wan'ant therefor, to any constable of the county in which such 
inquest shall have been held, commanding him to make the amount 
of such costs, and the costs of such warrant, and of executing the 
same by a levy upon and sale of the goods and chattels of such 
claimant; provided, that if' the claimant reside out of the connty in 
which such attachment was served, the sheriff or officer may re- 
quire him or them to give security for costs before such sheriff or 
officer shall proceed to hold such inquest as aforesaid. 

23. And be it enacted, That if the jury shall find the property When plain. 
ß tiff to pay 

claimed, or any part thereof, to belong to the clmmant, then the costs. 
costs of such inquiry shall be paid by the plaintiff in attachment; 
and in case of his or their neglect or refusal to pay such costs, the 
same may be recovered of him in the same manner as is provided 
for the recovery of' costs •rom the claimant in the last preceding 
section; provided always, that the plaintift' in attachment in case he Proviso. 
has to pay such costs, shall be entitled to be repaid the same out 
of the estate of the defendant in attachment, before any division or 
distribution shall be made thereof to or among the creditors. 

24. And be it enacted, That the following fees shall be allowed Fees allow- 
and taxed for the services required by this act, on such trim of ca' 
right and property, and no more, that is to say: 

To the sheriff for summoning the jury, one dollar. 
For swearing the jury, twenty-five cents. 
For swearing each witness, five cents. 
For drawing the inquest, one dollar. 
For keeping a minute of the proceedings, fifty cents. 
For every subpoena issued by him, ten cents. 
For a warrant for costs when actually issued, twenty-five cents. 
To the constable for executing the warrant, fifty cents. 
To the jurors each, twenty-five cents. 
To the clerk of the county for filing the claim, sherliT's minutes 

and inquest, twenty-five cents; and for a copy thereof' when re- 
quired, at the rate of eight cents a folio. 

25. And be it enacted, That the court on return of' such writ ofau0ator•,•na 
attachment, is hereby empowered and required to appoint three their duty. 
honest, discreet, and fit persons to audit and adjust the (lemands of' 
the plaintiff, anti of so many of the defendant's creditors as shall 
have applied to the court fbr that purpose, or to the auditors before 
they shall have made their report; and it shall be the duty of the 
said auditors or any two of them, to ascertain the sum due to the 
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TITLE IV. plaintiff and to each of the creditors aforesaid, and to make their CHAP. 9. 

--report thereof in writing under their hands, to the first or second 
term thereafter as the case may require; which report shall be filed 
by the clerk, and shall, the third term (including the term to which 
the writ was returned) be made absolute and judgment entered 
thereon; provided always, that such defendant shall have been 
thrice called in each of the said terms and have made default, and 

that every such calling and default shall be entered by the clerk 
in the minutes of the court. 

26. And be it mac ted, That if the defendant appear in any of 
the three terms aforesaid, and accept of a declaration at the suit of 
every or any one of the said creditors, and enter into bond as di- 
rected in the next section of this act, then the said writ of attach- 
ment, report, and all the proceedings thereon, shall, as to the suit 
wherein such appearance is entered be set aside; and if such appear- 
ance be entered to the refit of the plaintiff in attachment, then the 
costs which shah have accrued on such attachment, shall abide the 
event of such suit. 

27. And • it e•act•d, That if the defendant appear to any attach- 
ment, he shall enter into bond with one or more sufficient sureties, 
being resident in this state in case the attachment shall have been 
issued out of the supreme court, and in case the attachment shall 
have been issued out of the circuit court or court of common 

pleas, then in the county in which such court shall be held; which 
bond shall be approved of by the court, and shall be given to the 
sheriff of the county in case the attachment shall issue out of any 
circuit court or court of common pleas, and to such sheriff as the 
court shall direct, in case the attachment shall issue out of the 
supreme conrt; which bond the sheriff is hereby required to take 
in his own name in double the amount of the personal property 
attached, conditioned for the return of the goods and chattels, rights 
and credits, moneys and effects, seized and taken by virtue of such 
writ o½ attachment in case judgment shall be rendered for the plain- 
tiff; and the said sheriff shall, in case of a breach of such condition, 
on application of the plaintiff or any applying creditor of the said 
debtor, assig• the said bond without fee or reward to such person 
as the court shall direct, to be prosecuted for the benefit of the 
plaintiff and such creditors as shall have applied to the court or 
auditors under such attachment, in conformity to this act. 

•i•cominu- 28. And be •t enacted, That the plaintiff in such attachment shall 
ante, whert 
permitted. not be permitted to discontinue the same, without the consent of, 

or satisfaction made to, each of the said creditors who shall have 
applied to the court, or auditors as aforesaid. 

29..And for the better discovery of property and detection of' 

Proviso. 

Effect of de- 
œendant's ap- 
pearance. 

Bond to be 

Amount and 
condition. 

Assignment 
of. 
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fraudulent practices, be it•trther enacted, That it shall and may be TITLE IV. CHAP. 2. 

lawœul for the said auditors, or any two of them, to issue their war- • 
_. Powers of 

rant, under their hands and seals, commanding the sheriff of me auditors. 
protoer county, or any constable in the same, to bring before them, 
at a certain time and place therein specified, the wife of such 
defendant, or any other person, and him or her, by word of mouth 
or interrogatories in writing, to examine, on oath or affirmation, To examine persons. 

which the said auditors, or any two of' them, are hereby authorized 
to administer, touching all matters relating to the trade, dealings, 
moneys, debts, effects, rights, credits, lands, tenements, property, 
and estate of the said defendant, and his secret grants, or fraudulent 
transfer or conveyance of the same; and if any person shall refuse 
to be sworn or examined by or before the said auditors, or any two 
of them, touching any matter herein directed, then such person, so 
offending, is hereby declared to be guilty of a contempt of the 
authority of. the court which appointed the said auditors, and shall, 
by the said court be proceeded against accordingly. 

30. And be it enacted, That the said auditors, or any two of them, To authorize 
are hereby empowered to issue their warrant, under their hands search. 
and seals, commanding the sheriff of the proper county, or any con- 
stable in the same, to break open, (having first made demand and 
been refused) any house, chamber, room, shop, door, trunk, chest, 
or other place or thing, where they shall have reason to believe 
any moneys, goods, chattels, books of account, bonds, bills, notes, " 
papers or writings of the said defendant may be deposited, secreted, 
had, or found, and to seize and inventory the same, and make re- 
port thereof to the court at the then next term; and if any person 
resist the execution of the said warrant, he shall be guilty of a con- 
tempt of the authority of the court which appointed the said audi- 
tors, and shall be proceeded against accordingly by the said court. 

31. And be it enacted, That the said auditors, or any one of'them, To aaminis- 
t;vo at least being present, shall have power to administer oaths ter oaths. 
or affirmations to all witnesses that may be produced before them in 
support of or in opposition to any claims or demands that may be 
put in by the plaintiff in attachment or by any other person or per- 
sons claiming to be creditors of the defendant in attachment. 

32. And be it enacted, That whenever the said auditors or any To instamte 
two Of' them shall have reason to believe that any person or persons snits. 
are indebted to the defendant in attachment, in any sum of money, 
not exceeding one hundred dollars on book account, promissory note 
or otherwise, it shall and may be lawful f.or such auditors to institute 
a suit, by summons, before any justice of the peace, in the name of 
the defendant in attachment, but for their use as such auditors, 
against the person or persons so by them believed to be indebted, 

ii #ll 



56 CIVIL REMEDIES. 

TITLE IV. as aforesaid to the defendant in attachment, for the recovery there- CHAP. 2. 

• of; which suit so commenced, shall not be discontinued or dis- 
missed without the consent of the said auditors, but shall proceed 
to trial and judgment, in the same manner as if the plaintiff named 

Proviso. therein, was personally present conducting the same; _provided al- 
ways, that the defendant in such suit shall be entitled to all just 
set-offs, in the same manner as he would be, if the plaintiff in such 
suit was prosecuting the same in person, for his own use. 

Apply the 33. And be it enacted, That if judgment shall be given in any 
proceeds. such suit as aforesaid, for the plaintiff therein, the money thereby 

recovered, whether collected by execution or otherwise, shall be 
paid to the said auditors in attachment, to be by them disposed of 
according to law; and if judgment shall ,pass against the plaintiff 
in such suit, the said auditors shall pay the costs of such suit, and 
shall be allowed to retain the same out of any moneys or effects 
that may come to their hands as such auditors. 

Jad•nentby 34. And be it e•acted, That where judgment on the report of default, sci. 
fa. a•a pro- the auditors, shall be entered against the defendant by default, a 
ceedings 
thereon, a- scire facias shall (except only as is herein before mentioned) issue 
gainst gar- 
nishee. against the garnishee, to appear at the next term after entry of 

such judgment, and show cause why the plaintiff should not have 
execution of the money so as aforesaid due by him to the defend- 
ant and in his hands, or the value of the goods and chattels of the 
defendant, which were in the custody or possession of such gar- 
nishee at the time of executing the writ of' attachment; and if the 
garnishee shall appear at the return of the said scire facias, and on 
oath or otherwise, to the satisfaction of the plaintiff, confess the 
amount of the debt due from him to the defendant or the true value 

of the defendant's goods and chattels, which were as aforesaid in 
his custody or possession, and tender the same to the plaintiff, and 
he accept thereo[ then he, the said garnishee, shall by the judg- 
ment of the court, be acquitted and discharged fi'om the debt, or 
goods and chattels aforesaid, with costs; and if'the said scire facias 
having been retm•aed served, or in case no service thereof can be 
made, having been published as prescribed by law, the garnishee 
shall not appear, confess and tender as aforesaid, then judgment 
shall be entered against such garnishee by default, dud a writ of' 
inquiry shall be awarded to the sherill' or other o•cer, to inquire 
and certify to the court, by the oath or a•rmation of twelve good 
and lawful men of his bailiwick, the amount of the debt due from 
such garnishee, or the value of the goods and chattels so as afore- 
said in his custody or possession, and on the return of such inquisi- 
tion, judgment shall be entered against the said garnishee for the 
stun so found and certified with costs; and if the garnishee shall 
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appear at the return of the said scire facias, and plead thereto, that TITLI] IV. CHAP 2. 

he had no goods or chattels of the defendant in his custody or pos- • 
session, either at the time of executing the writ of attachment, or 
at any time since, or that he was not indebted to the defendant, and 
the plaintiff, on trial, shall prove that he was indebted, then the 
jury shall find œor the plaintiff, and assess damages to the amount 
or value of'such debt, goods or chattels, with costs, and judgment 
shall be entered accordingly, and execution awarded against the 
goods and chattels, lands and tenements, and also the person of the 
said garnishee; but if the jury find for the garnishee, then he shall 
recover costs against the plaintiff and have execution for the same. 

35. _And be it enacted, That where judgment, on the report of S•e of ae- fendant's 

the said auditors, shall be entered against the said defendant by rrore•*y. 
default, the said auditors, or any two of them, may, by virtue of 
an order of court for that purpose, make sale and assurance of the 
goods and chattels, lands and tenements, of the said defendant, 
which were attached and taken as aforesaid, or such part thereof 
as shall be necessary to satisfy the debts of the plaintiff, and the 
creditors who may have applied agreeably to the directions of this 
act; but notice of the sale of such goods and chattels, shall be set 
up at five of the most public places in the county, and be adver- 
tised in some one of the newspapers circulating in this state, for the 
space of thirty days prior to such sale; nor shall any sale of' suchInwhat ume. 
lands or tenements be made in less than twelve months from the 

time of executing the writ of attachment, nor of any goods or 
chattels, till judgment be obtained against the defendant as afore- 
said, unless they be of a perishable nature, and then the court may, When, if pe- rishable. 

on the return of' the said writ, or at any other time before judg- 
ment, order the said auditors, or any two of them, to sell such per- 
ishable goods or chattels; in which case advertisements set up for 
the space of five days prior to the time of sale, in four of the most 
public places in the township, precinct or ward, shall be sufficient. 

36. And be it enacted, That -when the goods and chattels, lands l•Ieeting of 
and tenements, of the said defendant shall be sold as aforesaid, then creditor•. 
it shall be the duty of the said auditors or any two of' them, to 
cause public notice to be given in one or more of' the newspapers 
circulating in this state, requiring a meeting of the plaintiff and 
creditors, who may have applied agreeably to the directions o•'this 
act, at a certain time and place in the said notice to be specified, 
which time shall not be less than six nor more than ten weeks after 

such notice given, for the purpose of making distribution of the 
moneys arising from such sale; at which meeting or other subse- Distribution 

quent meeting, to be continued by adjournment, if necessary, the of moneya 
said auditors or any two of them, shall distribute among the said 
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TITLE IV. 
CHAP. 2. 

and choses. 

ReporL 

Purchaser's 
title valid. 

Debts not 
due admit- 
ted. 

Applying 
creditors, 
only, paid. 

plaintiff and creditors equally, and in a ratable proportion, according 
to the quantum or amount oœ their respective debts, as ascertained 
by the said report and the judgment thereon, all the moneys arising 
from the sale of the said goods and chattels, lands and tenements, 
first deducting legal costs and charges; and if the said moneys be 
not sufficient to satisfy the said debts, then the said auditors or any 
two of them, shall assign to the said plaintiff and creditors, the cho- 
ses in action, rights and credits of the said defendant, in proportion 
to their respective debts, so as aforesaid ascertained; which assign- 
ment shall vest the property and interest of' the said defendant in 
such assignee, so as he may sue for and recover the same in his own 
name and for his own use; and in the said distribution and assign- 
ment, no preference shall be allowed to debts due on specialties; 
and fu•'t/•er, that the moneys so distributed, as also the moneys 
which may be received by virtue of' such assignment, shall operate 
as payment of such debt, in whole or in part, as the case may be; 
and the said auditors are hereby directed to make report of such 
distribution, assignment and other proceedings under this section, 
to the court at the next term, in order that the same may be filed 
in the clerk's office. 

37. And •e it enacted, That every gTant, bargain, sale, assign- 
ment, transfer, assurance, alienation and conveyance, made by the 
said auditors or any two of* them, under or by virtue of this act, 
shall be as good and effectual in law as if' executed by the said 
defendant, at and before the time when such attachment became a 
lien upon the estate, real or personal, so sold, assigned or con- 
veyed. 

38. And •e it enacted, That any creditor, whose debt is not due, 
may apply to the court or auditors in the same manner as if it were 
due, and thereupon shall be admitted and considered as a creditor 
under this act, and shall receive a dividend of the defendant's estate 
in proportion with the other creditors, deducting only a rebate of' 
legal interest for what he shall receive on such debt, to be com- 
puted from the actual payment thereof to the time such debt woukt 
have become due. 

39. And •c it enacted, That if any creditor, whether his debt be 
due or not, shall neglect or reœ•tse to apply to the court or auditors 
in the manner prescribed by this act, he shall not be entitled to any 
dividend or distributive share; but all the moneys arising from the 
sale of the deœendant's goods and chattels, lands and tenements, 
shall be distributed among, and his choses in action, •qghts and 
credits, shall be assigned to such of the creditors as shall have duly 
applied to the said court or auditors. 

40. And w]&ereas, debtors, who reside out of' this state, may have 
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property sufficient within the same to pay their debts or some part TITLE IV. CHAP. •. 

thereof, •e it t;•ere•ore enacted, that the rights and credits, moneys 
and effects, goods and chattels, lands and tenements of every debtor, Of non-resi- dent debtors. 

who may reside out of this state, shall be liable to be attached, 
taken, proceeded against, sold, assigned, transferred and conveyed 
for the payment of his debts, in the like manner, as nearly as may 
be, as the rights and credits, moneys and effects, goods and chattels, 
lands and tenements of other debtors are made liable by this act; 
provided, that instead of the oath or affirmation herein before men- Oath in such 

case. 

tioned, the applicant for such writ of attachment shall, before the 
sealing thereof, make oath or affirmation, (which shall be filed in 
the office of the clerk of' the court out of which the same shall be 

issued) before any judge or justice aforesaid, that the person 
against whose estate such attachment is to be issued, is not, to his 
knowledge or belief, resident at that time in this state, and that he 
owes to the plaintiff a certain sum of. money, specifying, as nearly 
as he can, the amount of' the debt or balance. 

41. And 5e it enacted, That it shall be the duty of the court out Publication 
in such case. 

of' which any attachment may issue, against any debtor or debtors 
who reside out of' this state, to order the clerk of such court to 
cause notice of the issuing such attachment, and at whose suit, 
against whose estate, for what sum, and when returned, to be pub- 
lished in such one or more of the newspapers in this state as said 
court shall direct, for the space of three months; and judgment 
shall not be entered in such cases, until proof to the satisfaction of' 
said court shall be made of' such publication. 

42. And •e it enacted, That where two or more are jointlyJoint-debtor• 
and partners. 

bound or indebted, either as joint obligors, partners, or otherwise, 
the writ of attachment may be issued against the separate or joint 
estate, or both, of such joint debtors, or any of them, either by his 
or their proper name or names, or by the name or style of the 
partnership, or by whatever other n•me or names such joint debtors 
shall be generally known and distinguished in this state, or against 
the heirs, executors or administrators of them or any of' them; and 
the estate so attached, whether it be separate or joint, shall be liable 
to be sold or assigned for the payment of'such joint debt. 

43. And 5e it enacted, That the writ of attachment may be Females ana 
corporations. 

issued against any absconding or absent female, or against any cor- 
poration or body politic not created or recognized by the laws of 
this state, in all cases in which such writ may lawfully issue against 
an absconding or absent male. 

44. And 5e it enacted, That the writ of attachment may be issued Heirs and de- visees. 

against the heir or devisce o•' any deceased debtor, in all cases in 
which the writ might lawfully have been issued against such debtor 
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TITLE IV. in his lifetime; and all lands, tenements, hereditaments and real 
CHAP. 9. 

• estate, descended from or devised by such deceased debtor to the 
heir or devisee against whom the attachment is issued, may be 
attached and taken by virtue of the said writ. 

Legacies etc. 45. And be it enacted, That any legacy or distributive share of 
an estate in the hands oœ the executor or administrator, may be 
attached and taken by virtue of an attachment issued in pursuance 
of this act against the legatee or next of kin. 

Property in 46. 21nd be it enacted, That in cases where the lands, tenements, 
two counties. • 7.. . nerealraments or real estate, or the goods and chattels, rights and 

credits, moneys and effects, of a•ny absconding or absent debtor or 
debtors, shall be situate or found in two or more counties in this 
state, it shall be lawful to issue a writ of attachment out of the 
supreme court into each county in which such real or personal 
property shall be situate or found; in which case but one set of 
auditors shall be appointed, who shall have the same power and 
authority over the said real and personal property of such abscond- 
ing or absent debtor or debtors in securing, selling and disposing 
thereof, as though the same should be situate or found in one 
county only, and the said auditors shall be governed as to the same, 
in all respects as is directed in other cases by this act. 

Creditor's 47. And be it enacted, That no plaintiff or other creditor, shall 
refunding receive any dividend or assig, nment as aforesaid by virtue of this bond. 

act, until he shall have entered into bond to the defendant with 
one or more sureties, being freeholders and residents in this state, 
to be approved by the court or by the auditors, or any two of 
them, in double the sum so to be received or assigned, with condi- 
tion that he shall appear to any suit that may be brought against 
him by the said defendant within one year next after the date of 
the said bond, and shall pay unto such defendant any sum of money 
which, by the judgment or decree of the court, shall appear to 
have been received by him av•d not due or owing, with costs of 
suit; which bond shall be filed by the clerk for the benefit of the 
said defendant. 

•)e•th, suit 48. •4nd be it enacted, That if any defendant shall die after the 
nor to abate. return day of the writ of attachment, the said action shall not be 

thereby abeted or discontinued, but the same shall be carried on to 
judgment, sale, transfer, distribution and final determination, as if 
such death had not intervened and the defendant had been alive; 
and all proceedings and deeds which shall be had and made in such 
case, are hereby declared to be as valid and effectual in law as if 
they were had and made in the lifetime of such defendant. And 
the bond entered into pursuant to the preceding section may, not- 
withstanding the death of such defendant, be prosecuted in his 
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name to judgment and effect in the same manner as if he were TITLE IV. 
living. c•Ar. 

49. And be it enacted, That any justice of the peace within this Proceedings 
before jus- 

state, on application made and affidavit filed before him to the put-rice. 
pose aforesaid, shall, and he is hereby required to issue out of the 
court for the trial of small causes, an attachment under his hand 
and seal, for any sum not exceeding fifty dollars, directed to a con- 
stable, who shall execute the same in manner aforesaid, on the 
effects, rights and credits of the defendant; and upon the rotund 
such attachment, the said justi•:e shall appoint a day for the hearing 
of the said cause, not less than twenty days from the issuing of the 
said writ; on or before which day so appointed, the plaintiff in the 
said attachment shall file a copy of his account or state of demand; 
and if the creditor shall make sufficient proof of the debt due to 
him, the said justice shall give judgment therein for the plaintiff, 
and award his execution thereof to the constable against the effects 
of the defendant, as in other cases cogq•{•zable before a justice, but 
the effects of' the defendant thereon taken shall not be sold in less 

than three months (unless the same are perishable) to the end that 
the debtor or his friend may redeem the same; and in the meantime 
the same shall be inventoried and safely kept in such manner as the 
justice shall direct. 

50. And he it enacted, That it shall be the dut]y of the plaintiff advertise- 
ment reqtd• 

forthwith after the issuing of such attachment, to advertise in three ed. 
Of the most public places in the county, that an attachment has 
been taken out from such justice against such absconding or absent 
debtor, in order that any person having a greatel' demand against 
such debtor than is cognizable before a justice of the peace, may 
have an opportunity to take out an attachment for the recovery of 
the same. 

51. And he it enacted, That the plaintiff in such attachment may Proceedings 
.... , - . against gaP- 

proceed agmnst the garmshee, as herein before prowded; and •fhe 
shall make sufficient proof of the debt due to him, and also of the 
effects, rights or credits in the h•nds of the garnishee, the said 
justice shall give judgment therein for the plaintiff, and award and 
issue his execution thereof to the constable, against the garnishee, 
as in other cases cognizable before a justice; and if the plaintiff 
shall not make sufficient proof of the effects, rights or credits in 
the hands of the garnishee, he shall pay the garnishee his costs, and 
if' need be, the justice shall issue his exectttion against the plaintiff 
for the same. 

52. And he it enacted, That it shall be lawful for the defendant I)e•cnaant's 
appearance 

in any attachment issued by a justice of the peace, on or before the and t•ona. 
day appointed for the hearing of the said cause, to cause his 
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appearance to be entered, by filing with the said justice, a bond to 
• the plaintiff, executed by one or more sufficient sureties, being free- 

holders and resident in the county in which such attachment shall 
issue, in double the value of the property attached, conditioned for 
the due and safe return of the goods and chattels, rights and cre- 
dits, moneys and effects seized and taken by virtue of such writ of 
attachment, in case judgment shall be rendered for the plaintiff.; 
which said bond shall be approved by the said justice, and filed by 
him For the use and benefit of the plaintiff; and thereupon the pro- 
perty attached shall be restored to the defbndant and released fi'om 
the lien of the said attachment. 

,53. And be it enacted, That after filing the said bond, the said 
defendant shall file his plea, copy of account or set-off, if any he 
have; and the said cause shall and may be adjourned and con- 
ducted in all things in like manner, as if the same had been com- 
menced by summons, under the act entitled "An act constituting 
courts {'or the trial of' small causes ;" and either party may appeal 
from the said judgment, in like manner, in every respect as if the 
said suit had been commenced by summons under the s•id last 
mentioned act. 

,54. And be it enacted, That fi-om any judganent rendered by a 
justice of the peace for or against a garnishee in attachment, under 
and by virtue of the fifty-first section of this act, either party may 
appeal in like •nanner in all things as fi'om the judgment of a justice 
under the act entitled "An act constituting courts for the trial of' 
Sill all canses," 

,5.5. And •e it enacted, That any writ of attachment against any 
absconding or absent debtor, which may be issued out of the 
supreme court or any circuit court or court of common pleas, shall 
be a supersedeas to all attachments issued by a justice of the peace, 
undeternfined at the time of serving the said writ; and it shall and 
may be lawful for the sheriff or his deputy, to take into his posses- 
sion all goods and chattels attached by the constable, as fully to all 
intents and purposes, as if the attachment issued by the justice had 
not been served, and the plaintiffs in said attachments shall be enti- 
tled to their several debts, with the costs that may have accrued, in 
proportion with the other creditors, as is before in this act mention- 
ed and directed; •rovided always, that no constable shall be obliged 
to remove any goods taken into his custody by virtue of any attach- 
ment, after the same shall have been seized and attached by the 
sheriff. 

56. A•d be it enacted, That the said auditors shall be allowed 
a reasonable compensation for their services, to be taxedby one of 
the judges of the court, and paid out of the defendant's estate. 
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67. And be it enacted, That the freeholder who may be employ- T•TL• •V. CHAP. 3. 

ed by any sheriff to make an inventory and appraisement of the -- 
property attached, pursuant to the sixth section of this act, shall b '• Appraiser's '• fees. 

entitled, for such service, to the sum of one dollar; and if employed 
more than one day in such service, then at the rate of' one dollar a 
day; and the freeholder employed by any constable to perform the 
like service under an attachment issued by a justice of the peace, 
shall be entitled to fi•ty cents thereGr and no more; which com- 
pensation shall be paid by the said officers to the fi-eeholders 
employed by them respectively, for the purpose a•oresaid; and 
shall be allowed to the said officers, in addition to their other fees, 
for serving the said writs. , 

58. And 5e it enacted, That there shall be allowed to the justice Fees in jus- 
tice's court. 

for issuing an attachment and recording the return thereof, thirty- 
five cents, for a summons against a garnishee, twenty cents, and to 
the constable for serving a writ of' attachment, sixty cents; there 
shall also be allowed to the justice and constable for all other ser- 
vices performed under this act, the same fees as are allowed by 
law for the like services in other cases in the court for the trial of' 
small causes. 

59. And 5e it enacted, That any creditor, residing out of this Non-resident 
creditors. 

state, shall be entitled to all the privileges and benefits of' this act. 
60. And 5e it enacted, That this act shall be construed in all Construction 

courts of judicature in the mo•t liberal manner for the detection of 
fraud, the advancement of'justice and the benefit of'creditors. 

CHAPTER 3. 
DISTRESS. 

1. Distress to be reasonable. 

2. Not wrongfid, or driven out of county. 
3. What not liable to distress. 

4. Beasts distrained, where impounded. 
5. Goods, not in different places. 
6. Distrained for rent, appraised and sold. 
7. What may be distralned. 
8. Limitation of the right. 
9. Impounded and sold on premises. 

10. Remedy for pound breach. 
11. For wrongTul distress. 

12. For unlawful act after distress. 
13. Plea and evidence in such case. 
14. Goods may be followed and seized. 
15. Forfeit for carrying off goods. 
16. Power to seize goods so taken. 
17. May distrain after term ended. 
18. Remedy after estate for life ended. 
19. After estate in wit•'s right ended. 
•0. By executors and administrators. 
•1. Distress for residue. 

•2. When justice may order sale. 

An Act concerning distresses, 
Revision...Approved April 16, 1846. 

1. Br. • •NAC• •y t?•e Senate and General Assembly of the 
State of New Jersey, That all distresses made or taken, or to be 

i•EV. 199. 

1845. 
PAltry. 150. 
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TITLE IV. made or taken for any cause whatsoever, shall be reasonable and CHAP. 3. 

not too great; and iF any person shall take great and unreasonable 
•)istress to distress or distresses, he or she shall answer the damages to the lie l'easona- 

ble. party aggrieved. 
Not wrong- 2. zing be it enacted, That no person shall take any distress 
ful, or driven 
out ofcoun- wrongfully, or cause any distress to be driven or conveyed out of 
ty. the county where it shall be taken; and every person who shall do 

so of his or her own authority, and without judganent, shall answer 
the damages to the party aggrieved. 

3. 2lad be it enacted, That no person shall be distrained for any 
cause whatsoever, by his or her beasts of the plough, or sheep, or 
by the implements of his or her trade, while other distress or chat- 
tels whereof the debt or demand may be levied, or sufficient for the 
same may be found; except the distraining and impounding beasts 
found on the ground of' any person damage leasant. 

4. zi•d be it enacted, That beasts, when they are distrained For 
any cause whatsoever, shall be put in open pound in the township 
or precinct where they shall be taken, and they to whom such 
beasts belong, may give them their feeding without disturbance, so 
long as they shall be impounded as aforesaid. 

6. zi•d be it enacted, That no goods or chattels, distrained or 
taken by way of distress for any cause whatsoever, at one time, 
shall be impounded in several places, whereby the owner or own- 
ers of such distress shall be constrained to sue several replevins for 
the delivery of the said distress so taken at one time, upon pain, 
that evm•r person offending therein shall, for every such offence, 
forfeit to the party grieved forty dollars and treble damages, to be 
recovered by action of debt in any court ofrecorcl where the same 
shall be cognizable. 

6'. Whereas, the mos•: usual and ready way for recovery of 
arrears oœ rent is by distress, yet such distresses not being to be 
sold, but only detained as pledges for enforcing the payment oF 
such rent, the persons distraining have little benefit thereby; for 
remedy whereof, be it enacted, that where any goods or chattels 
shall be distrained for any rent reserved and due upon any demise, 
lease or contract whatsoever, and the tenant or owner oFthe goods 
so distrained shall not, within ten days next a•er such distress taken, 
and notice thereof, with the cause oF such taking left at the chief 
mansion-house, or other most notorious place on the premises 
charged with the rent distralned for, replovy the same with suffi- 
cient security to be given to the sheriff; according to law, that then 
in such case, after such distress and notice as aforesaid, and expira- 
tion of the said ten days, the person distraining shall and may, with 
the sheriff or under-sheriff of the county, or with the con. stable of 
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the township, precinct or place where such distress shall be taken, TITLE IV. CHAP. 3. 

(who are hereby required to be aiding and assisting therein,) cause • 
the goods and chattels so distrained, to be appraised by two sworn Appraisers 
appraisers, (whom such sheriff, under-sheriff or constable are hereby sworn. 
empowered to summon for that service, and to swear well and truly 
to appraise the same according to the best of their understanding,) 
and after such appraiscment shall and may lawfully sell, at public 
yendue, the goods and chattels so distrained, (giving five days'Sotice of 
public notice by advertising the articles to be sold, and the time 
and place of sale, in at least three of the mo•t publlc places in the 
township where such distress shall be made,)for the best price that 
can be gotten for the same, towards satisfaction of the rent for 
which the said goods and chattels shall be distrained, and of the 
charges of such distress, appraisement and sale, leaving the over- 
plus, if any, in the hands of such sheriff, under-sheriff or constable 
for the owner's use. 

7. And be it enacted, That it shall and may be lawful for any What •y 
• be distrain- 

person or persons having rent in arrear and due upon any such ed. 
demise, lease or contract as aforesaid, to seize and secure any 
sheaves, cocks, or stacks oF wheat, rye, buckwheat, bari.y, oats, 
indian corn, or other corn or grain, or wheat, rye, buckwheat bar- 
ley, oats, indian corn, or other corn or grain loose or in the straw, 
or flax, hemp or hay lying or being in any barn, crib or granary, 
or upon any hovel, stack, rick or barrack or elsewhere, upon any 
part of' the land charged with such rent, and to lock up or detain 
the same in the place where the same shall be found, for and in the 
nature of' a distress, until the same shall be replevied, upon such 
security to be given as aforesaid; and in dehult ofreplevying the 
same as aforesaid, within the time aforesaid, to sell the same, after 
the appraisement thereof, in the manner as above directed. 

8. And be it enacted, That it shall and may be lawful for all and Fn•t•er spe- 
..... tiffcation. 

every lessor or landlord, lessors or landlords, or hm, her or their 
steward, bailiff, receiver or other person or persons empowered by 
him, her or them to take and seize, as a distress for arrears of rent, 
any of the goods and chattels of'his, her or their tenant or tenants 
and not of any other person, although in possession of' such tenant 
or tenants, which may be found on the demised premises, except 
such goods and chattels as are by law privileged fi'om distress; and 
also, any hogs, horses, cattle or stock of his, her or their respective 
tenant or tenants, and not of any other person, although in posses- 
sion of' such tenant or tenants, feeding or depasturing on the de- 
mised premises, or upon any common appendant or appurtenant, or 
anyways belonging to all or any pro* of the premises demised or 
holden; and also, to take or seize all or any wheat, rye, buckwheat, 
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TITLE IV. barley, oats, indian corn, or other corn or grain and grass, hops, CHAP. 3. 

roots, pulse, fruits, vegetables or other produce whatsoever, growing 
or being on the premises, or any part thereof, so demised or holden 
as a distress for arrears of • rent, and the same to cut, dig, pull, 
gather, make, cure, can'y and lay up in some proper and conveni- 
ent place on the premises, an• for want thereof, in some other place 
to be procured by such lessor or landlord, lessors or landlords, (due 
notice of such place being given to such tenant or lessee, or left at 
his or her place of abode,) and to appraise, sell and d]spose of' the 

Limitat•onoœSame in the time and manner herein before directed; provided 
elm righa. always, that it shall not be lawful/Or any lessor or landlord, at one 

time, to distrain for more than one year's rent in an-ear, and that 
such distress must be made within six months after the same shall 

become due; or where the rent is payable by instalments, then 
within six months after the yeaFs rent shall have become due. 

Impountied 9. And be it enacted, That it shall and may be lawful /'or any 
and sold on 

premises. person or persons, lawfully taking any distress for any kind of rent, 
to' impound or otherwise secure-the distress so made, of what 
nature or kind soever it may be, in such place or on such part of 
the premises, as shall be most convenient for the purpose, and to 
appraise, sell, and dispose of the same upon the premises, in like 
manner as any person taking a distress for rent may do off the pre- 
mises, by virtue of this act; and it shall and may be lawful to and 
for any person or persons whatsoever, to come and go to and from 
such place or part of'the premises, where any distress for rent shall 
be impounded or secured as aforesaid, in order to view, appraise 
and buy, and also to carry off or remove the same, on account of 
the purchaser thereof.' 

Remedy 10. •nd be it e•acted, That if any pound-breach or rcscous shall 
for pomad- 
breach. be made of any foetus, chattels or other things distrained for rent, 

and impounded, or otherwise secured, by virtue of this act, the 
person or persons aggrieveO thereby shall, in a special action upon 
the case f'or the •vron-g thereby sustained, recover his, her or their 
treble damages and costs of suit against the offender or offenders, 
or any of them, in any such rescous or pound-breach, or against the 
owner or'the goods distrained, in case the same be afterwards found 
to have come to his or her use or possession. 

So• wrong. 11. Provided a•ways and 5e it enacted, That in case any such 
ful distress. distress and sale as aforesaid shall be made, by wirtue or colour of 

this present act, t%r rent pretended to be h• arrear and due, where 
in truth no rent is in artear or due to the person or persons dis- 
training, or to him or them, in xvhose name or names, or right, such 
distress shalI be taken as aforesaid, that then the owner of such 
goods or chattels distrained and sold as aforesaid, his or her execu- 
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tors or administrators, shall and may, by action of trespass, or upon TITLE IV. CHAP. 3. 

the case, to be brought against the person or persons so distraining, • 
or any of them, his, her or their executors or administrators, reco- 
ver double of the value of the goods or chattels so distrained and 
sold, together with full costs of suit. 

12. And be it enacted, That where any distress shall be made f'or For unlawful 
act after dis- 

any kind of rent justly due, and any irregularity or unlawfitl act •ress. 
shall be afterwards done by the party or parties distraining, or by 
his, her or their agent or agents, the distress itself shall not be 
therefor deemed to be unlawful, nor the party or parties making it 
be deemed a trespasser or trespassers ab initio; but the party or 
parties aggrieved by such unlawful act or irregularity shall and may 
recover full satisfaction for the special damage which he, she or 
they shall have sustained thereby and no more, in an action of tres- 
pass, or on the ease, at the election of the plaintiff or plaintiffs; 
provided, that where the plaintiff or plaintiffs shall recover in such Provisoes. 
action, he, she or they shall be paid his, her or their full costs of 
suit, and have the like remedies for the same as in other eases of 
costs; and protided also, that no tenant or tenants. lessee or les- 
sees, shall recover in any action for any such unlawful act or irre- 
gularity as aforesaid, if' tender of amends hath been made by the 
party or parties distraining, his, her or their agent or agents, before 
such action brought. 

13. And be it enacted, That in all actions of trespass or upon themeaa-d evi- dence in such 

ease, to be brought against any person or persons entitled to rents ease. 
or services of any kind, his, her or their baliff or receiver, or other 
person or persons relating to any entry by virtue of this act, or 
otherwise, upon the premises chargeable with such rents, or to any 
distress or seizure, sale or disposal of any goods or chattels there- 
upon, it shall and may be lawful to and for the defendant or defend- 
ants in such actions to plead the general issue and give the special 
matter in evidence; and in ease the plaintiff or plaintiffs shall be- 
come nonsuit, discontinue his, her or their action, or have judgment 
against him, her or them, the defendant or defendants shall recover Costs. 
double costs of suit. 

14. And be it enacted, That if any tenant or tenants, lessee OrGoodsmay 
be followed 

lessees, for life or lives, term of year or years, at will, sufferance, and seized, 
or otherwise of any messuage, lands, tenmnents or hereditaments, 
shall convey away or carry off or from such premises, his, her or 
their goods or chattels, leaving the rent or any part thereof unpaid, 
it shall and may be lawful to and for every landlord or lessor, land- 
lords or lessors, or any person or persons by him, her or them for 
that purpose lawfully empowered, within the space of thirty days 
next after such conveying away or carrying off such goods or chat- 
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tcls as aforesaid, to take and seize such goods and chattels wher- 
• ever the same shall be found as a distress for the said arrears of 

rent, and the same to sell or otherwise dispose of,, in such manner 
as if the said goods and chattels had actually been distrained by 
such lessor or landlord, lessors or landlords, in and upon such pre- 
mises for such a•Tcars of rent; provided always, that no landlord or 
lessor or other person entitled to such arrears of rent, shall take or 
seize any such goods or chattels as a distress for the same, which 
shall be sold bona fide, or for a valuable consideration, before such 
seizure made to any person not privy to such fraud as aforesaid. 

15. And to deter tenants from such conveying away their goods 
and chattels, leaving the rent unpaid, and others from wilfully aiding 
or assisting therein, or concealing the same, be it •ttrtAer enacted, 
that if any such tenant or lessee shall remove and convey away his 
or her goods or chattels as aforesaid, or if any person or persons 
shall wilfully and knowingly aid or assist any such tenant or lessee 
in such conveying away or carrying off any part of his or her goods 
or chattels, or in concealing the same, all and every person or per- 
sons so offending, shall forfeit and pay to the landlord or landlords, 
lessor or lessors, his, her or their heirs or assigns, from whose estate 
such goods and chattels were so carried off as aforesaid, double the 
value of the goods or chattels by him, her or them respectively 
calTicd OFF or concealed as aforesaid, to be recovered by action of 
debt in any court of record. 

16. And be it enacted, That where any goods or chattels, con- 
veyed or carried away as afbrcsaid, by any tenant or tenants, lessee 
or lessees, his, her or their servant or servants, agent or agents, or 
other person or persons aiding or assisting therein, shall be put, 
placed or kept in any house, barn, stable, out-house, yard, close, or 
place locked up, fastened or otherwise secured, so as to prevent 
such goods or chattels from being taken and seized as a distress for 
arrears of rent, it shall and may be lawful to and for the landlord 
or landlords, lessor or lessors, his, her or their heirs or assigns, or 
his, her or their steward, baliff, receiver or other person or persons 
empowered to take and seize, as a distress for rent, such goods and 
chattels, first calling to his, her or their assistance the constable or 
one of the constables or other peace officer of the township, pre- 
cinct or place, where the same shall be suspected to be concealed, 
who are hereby required to aid and assist therein, and in case of a 
dwelling-house, (oath being also first made before some justice of • 
the peace, of a reasonable ground to suspect that such goods and 
chattels are therein,) in the day-time, to break open and enter into 
such house, barn, stable, out-house, yard, close or place, and to 
take and seize such goods and chattels, for the said arrears of rent, 



CIVIL REMEDIES. 69 

as he, she or they might have done by virtue of this act, if such TITLE IV. CHAP. 3. 

goods and chattels had been put in any open field or place. 
17. Anti he it enacted, That it shall and may be lawful to and for May distrain 

afmr term 

any person or persons, having any rent in artear and due upon a ended. 
lease for term of life or lives, year or years, or at will, ended or 
determined, to distrain for such arrears, after the determination of 
the said respective leases, in the same manner as they might have 
done if such lease or leases had not been ended or determined; 
•rovitieti, that such distress be made within the space of six calen- Proviso. 
dar months after the determination of such ]ease, a•d during the 
continuance of such landlord's title or interest, and during the pos- 
session oœ the tenant from whom such arrears became due; or if 
the landlord's title and interest shall have ceased, or the tenant shall 
have removed From the leasehold premises, then vAtbin thirty days 
ai•er the end and determination of such term or tenancy. 

15. •lnti he it enacteti, That if any person who now hath orRernedyafo ter estate for 

hereafter shall have any rents or fee-farms, for term of life or lives, nfe ended. 
0•' any other person or persons, and the said rent or fee-farm now 
be or hereai•er shall be due and behind, and unpaid in the life of 
such person or persons, for whose life or lives the estate of the said 
rent or fee-Farm did depend or continue, and a•er the said person 
or persons do die, then he or she, unto whom the said rent or fee- 
farm was due, his or her executors or administrators, shall and may 
have an action of debt against the tenant in demesne, who ought to 
have paid the same when it was first due, his or her executors or 
administrators; and also may distrain for the same arrearages upon 
the lands and tenements, out of which the said rents or fee-farms 
were issuing and payable, in the like manner and form, as he or 
she ought or might have done, if the person or persons by whose 
death the aforesaid estate in the said rents and fee-farms was de- 

termined and expired, were in •ull life, and the avowry for the 
taking of' the same distress to make in manner and form aforesaid, 
and make appraisemerit and sale of such distress in manner aforesaid. 

19. Anti he it enacted, That if any man who now hath or here- 
after shall have in the right of' his wife, any estate in fee-simple, At•er estate 

in wife's 

fee-tail or for term of life, of' or in any rents or fee-farms, and the right ended. 
same rents or fee-farms now be or hereafter shall be due, behind 
and unpaid, in the lifetime of the said wife, then the said husband, 
after the death of' his said wife, his executors or administrators, 
shall have an action of debt for the said arrearages, against the 
tenant of the demesne, who ought to have paid the same, his or her 
executors or administrators; and also, that the said husband, after 
the death of' his said wife, may distrain for the said arrearages, in 
like manner and form, as he might have done if his wife had been 
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then living, and for the same distress make avowry upon his matter 
aforesaid, and make appraisement and sale of such distress in the 
manner aforesaid. 

20. And whereas, by the common law, the executors or adminis- 
trators of tenants in fee-simple, tenants in fee-tail and tenants for 
term of life, of rent-service, rent-charge, rent-seck and fee-farms, 
have no remedy to recover such arrearages of the said rents or fee- 
farms, as were due unto their testators or intestates in their lives, 

nor may the heirs of such testator, nor any person having the re- 
vetoion of his or her estate after his or her decease, distrain or 
have any lawful action to levy any such arrears of rents or fee-farms; 
for remedy whereof, be it enacted, that the executors or adminis- 
trators of any such person or persons, unto whom any such rent or 
f'ee-fann is or shall be due, and not paid at the time of his, her or 
their death, shall and may have an action of debt for all such arrear- 
ages against the tenant or tenants, who ought to have paid the said 
rent or fee-farm, so being behind in the life of the testator or in- 
testate, or against the executors or administrators of such tenant or 
tenants; that it shall be lawful for every such executor or adminis- 
trator of any such person or persons, unto whom such rent or fee- 
farm is or shall be due, and not paid at the time of his, her or their 
death as aforesaid, to distrain for the arrearages of all such rents 
and fee-farms, upon the lands, tenements and hereditaments which 
were, are or shall be charged with the payment of such rents or 
fee-farms, and chargeable to the distress of the testator or intestate, 
so long as the said lands, tenements or hereditaments continue, re- 
main, and be in the seisin or possession of the said tenant in demesne, 
who ought immediately to have paid the said rent or fee-farm, so 
being behind, to the said testator or intestate, in his or her lifetime, 
or in the seisin or possession of any other person or persons 
claiming the said lands, tenements and hereditaments only by or 
from the said tenant, by purchase, gift or descent, in like manner 
and form as the said testator or intestate might or ought to have 
done in his or her lifetime; and the said executors or administra- 
tors shall, for the same distress, lawfully make avowry upon their 
matter aforesaid, and make appraisement and sale of' such distress 
in the manner aforesaid. 

21. •/lnd be it enacted, That in all cases where the value of' the 
goods and chattels distrained as aforesaid, shall not be found to be 
of' the full value of the arrears distrained for, the party to whom 
such arrears are or shall be due, his or her executors, administra- 
tors or legal representatives may, from time to time, distrain for the 
residue of the said arrears; Troyideal, that such distress shall be 
mtule within the time limited by this act. 
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22. And be it enacted, That in all cases where any justice of the TITLE IV. CHAP. 4. 

peace is or shall be required or empowered, by any law of this • ......... •Fnen ins- 
state, to issue a warrant ot dintress Ior the levying oI any penalty flee may or- 

. . der 8ale. 

inflicted, or any sum of money d•rected to be prod by such law, 
and no mode pointed out for the disposal of such distress, it shall 
be lawful for the justice granting such warrant, therein to order 
and direct the goods and chattels, so to be distrair•ed, to be sold 
and disposed of within a certain time to be limited in such warrant, In what fime. 
so as such time be not less than four days, nor more than ten days, 
unless the penalty or sum of' money, for which such distress shall 
be made, together with the reasonable charges, (to be taxed by 
such justice,) of taking and keeping such distress, be sooner paid; 
and the officer making such distress, shall and may deduct the rea- 
sonable charges of' taking, keeping and selling such distress, (to be 
taxed as aforesaid,) out of the money arising by such sale, and the 
overplus, if any, after such charges, and also ,the said penalty or 
sum of money shall be satisfied and paid, shall be retunaed, on de- 
mand, to the owner of the goods so distrained; and the officer exe- 
cuting such warrant shall show the same to the person whose goods 
are distrained, and shall suffer a copy thereof' to be taken; provided Proviso. 
alway,, that this clause shall not be construed to affect any law 
wherein the sale of' any distress made on account of' any penalty, 
fine, or sum of money directed to be paid, and the manner and 
time of such sale, are by such law particularly provided for and 
ascertained. 

CHAPTER 4. 
DOWEI•, 

1. Widow, of what endowed. ] 13. Shall not have both. 2. Her quarantine. 14. Barred by adultery. 

3. May sue for dower. I 15. By consent to ravisher. 4. Writ, when to abate. 16. Devise of lands a bar. 

5. Landlost by covin or default, no bar. ] 17. Proceedings in orphans' court. 6. P•ule as to widows and heirs. 18. Notice to be gSven. 

7. When heir not bound. I 19. Commissioners' report. 
8. Plea and default. ] •0. Appeal to surveyor general. 9. Jurisdiction of dower. 21. When lands in several counties. 

10. Jointure to bar dower. ] 22. Fees. ll. But not if evicted. 93. Costs taxed, apportioned, and paid. 
19. X, Vhen jointure may be waived. 94. When quarantine to cease. 

•n let relative to dower. Rw.v. 397, 677. 
1837-8. 

Revision....Approved April 16, 1846. px•,H. •c25 ' 

1. B• • ENACTED by t/ee Senate and General Assembly • the Widow, of 
State • •w Jersey, That the widow, whether alien or not, of what endow* any ed. 
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TITLE IV. person dying intestate or otherwise, shall be endowed, for the term CHAP. 4. 

• of her natural life, of the one full and equal third part of all the 
lands, tenements and other real estate, whereof' her husband, or 
any other to his use, -was seized of' an estate of' inheritance, at any 
time during the coverture, to which she shall not have relinquished 
or released her •ight of dower, by deed executed and acknowledged 
in the manner prescribed by law for that purpose. 

Quarantine, 2..And •e it enacted, That until such do-wer be assigned to her, 
it shall be lawœul for the widow to remain in, and to hold and enjoy 
the mansion-house of her husband and the messuage or plantation 
thereto belonging, without being liable to pay any rent for the 
same. 

l•lay sue for 2..And be it enacted, That if the -widow be aleforced of her 
dower. dower, or cannot have it without suit, or if her dower be unfairly 

assi•o'ned or not assigned, within forty days after the death of her 
husband, then she may sue for and recover the same, with damages; 
that is to say, the value of the whole dower to her belonging, 
from the time of her husband's death, if he died or shall die seized, 
or from the time of demanding dower, if the husband was or shall 
be seized, but did not or shall not die so seized, unto the day that 
she shall recover seisin of her dower by judgment of the court. 

Writ, when 4..And be it enacted, That the writ of doxver called unde nihil 
to abate. habet, shall not abate by the exception of the tenant, that the de- 

mandant hath received her dower of another person, before her 
writ was sued out; unless he can show that the dower, so received, 
was in satisfaction of her right of dower in the lands or tenements 
whereof she demands dower. 

Land lost by 5..And be it enacted, That if the husband, being impleaded for 
covin or de- 

faultrio bar. land, give up the same unto his adversary by coyin, his widow 
shall recover her dower of the said land; and if the husband lose 
the land in demand, by default, the widow demanding her dower 
thereoK shall be heard, and if it be alleged against her, that her 
husband lost the land whereof dower is demanded, by judgment, 
whereby she ought not to have dower, and then it be inquired by 
what judgment, and it be found that it was by default, whereunto 
the tenant must answer; then the tenant must answer further, and 
show that he had and hath right in the said land, according to the 
form of the writ that the tenant before sued out against the hus- 
band; and if he show that the husband of such wife had no right in 
the lands, nor any other but he that holdcth them, the tenant shall 
go quit, and the widow shall not recover her dower therein; but if 
he show not the same, the widow shall recover her dower. 

•u•e a• to 6..And •e it enacted, That where a _widow having no right to 
widows aacl demand dower, sues out a writ of dower against the guardian of heirs. 



CI¾IL REMEDIES. 73 

the heir, such heir being within age, and the guardian endo•vs the TITLE IV. CHAP. 4. 

widow by favour, or makes default, or by collusion defends the • 
plea faintly, whereby she is awarded her dower in prejudice of the 
heir, in every such case, the heir when he comes to full age, shall 
have the like action to demand the seisin of his ancestor against 
such widow, as he should have against any other deforcer. But 
the widow shall, in such action, be allowed to show that she had 
right to her dower, and if she show such right, she shall go quit 
and retain her dower, and if she show it not, the heir shall recover 
his demand. And be it further enacted, that in like manner the 
widow shall be aided, if the heir or other person implead her for 
her dower, or if she lose her dower by default; in which case, the 
default shall not be so prejudicial to her, but that she shall recover 
her dower, if she have right thereto, and she shall have a writ in 
this form: 

Command A., that justl}; and without delay, he render to B., who The writ. 
was the wife of C., so much land, (specifying the land) with the ap- 
purtenances, in D., which she claims to be her reasonable dower, 
or of her reasonable dower, of which the aforesaid A. deforceth 
her, &c. 

And to this writ the tenant shall have his exception, to show Tenant may 
Ills tion. that she had no right to be endowed; and if he can verify" have exper- 

exception, he shall go quit, and if not, the widow shall recover the 
land whereof she was before endowed. 

7. And be it enacted, That a writ of admeasurement of dower When heir 
shall be granted to a guardian, and the heir, when he comes of full •o• hou•½ 
age, shall not be bound by the suit of such guardian, if it be by col- 
lusion; but he may admeasure the dower after, as it ought to be 
admeasured by law. 

8. And be it enacted, That in the writ of admeasurement of Plea and de- 
dower, as well as in the writ of adrneasurement of pasture, if the fault' 
defendant come at the day contained in the writ, to answer the 
plaintiff, the plea shall pass between them, and if he come not, a& 
measurement shall be made upon his default. 

9. And be it enacted, That no sheriff shall hold a plea of admea- 5uhsaictio• 
surement of dower or of pasture; and further, that every writ of øfdøwer' 
dower and of admeasurement of dower or pasture, shall issue out 
of,, and be returnable to, the supreme court or to the circuit court 
of the proper county; which courts are hereby declared to have 
cognizance of the same. 

10. And be it enacted, That where any man hath purchased, or Jointure to 
hath an estate made and conveyed of and in any lands, tenements bar dowerø 
or hereditaments, unto him and his wife, and to the heirs of the 
husband or wife, or to the husband and to his wife, and to the 
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heirs of their two bodies begotten, or to the heirs of one of their 
-- bodies begotten, or to the husband and to his wife for the term of 

their lives, or for the term of the life of the said wife, or where any 
such estate or purchase of any lands, tenements or hereditaments 
hath been, or hereafter shall be •nade to any husband and to his wife, 
in •nanner and form above expressed, or to any other person or 
persons, and to their heirs and assigns, to the use and behoof of the 
said husband and wife, or to the use of the wife as is before men- 
tioned for the jointure of the wife, that then, and in every such case, 
every married woman having such jointm-e made, or hereafter to be 
made, shall not claim or have any dower of the residue of the lands, 
tene•nents or hereditaments, which at any tithe were her said hus- 
band's, by who•n she hath or shall have any such jointure, nor shall 
deanand or claim her dower of or against them or any of them, who 
have or shall have the lands, tenements or heredita•nents of her 
said husband. 

11. Provided always, and be it further enacted, That if a widow 
be lawfully expulsed or evicted from her said jointure, or from any 
part thereof, without fraud or covin, by lawful entry or action, 
or by discontinuance of her husband, she shall be endowed of as 
much of the residue of her husband's lands, tenements or heredita- 
ments, whereof' she was before dowable, as the same lands, tene- 
ments or hereditaments, from which she shall be so evicted or ex- 
pulsed, shall amount or extend unto. 

12. And be it enacted, That if any deed, conveyance or assurance 
of lands, tenements or hereditaments, for jointure as aforesaid, be 
made before the marriage and during the infancy of the feme, or 
be made after marriage, in either case the widow •nay, at her elec- 
tion, forego a•,d waive such jointure, and demand and have her 
dower. 

13. And be it ev&acted, That when any deed, conveyance or 
assurance of lands, tenements or hercditaments, by way of jointure 
as aforesaid, and in lieu of dower, shall, through any defect, fail to 
be a legal bar to dower, and the widow availing herself of such 
defect, shall demand her dower, then the estate and interest so 
conveyed or assured to such widow, shall thereupon cease and 
determine. 

14. And be it enacted, That if a wife voluntarily leave her hus- 
band, and go away and continue with her adulterer, she shall be 
disabled and for ever barred from having her jointure or dower, 
unless her husband be voluntarily reconciled to her and suffer her 
to dwell with him; in which case she shall be restored to her 
jointure or dower. 

15. And 5e it enacted, That iœ a wife, a•ter being ravished, con- 
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sent to the ravisher, she shall be disabled and for ever barred from TITLE IV. CHAP. 4. 

having her jointure or dower, unless her husband be voluntarily re. -- 
conciled to her, and suffer her to dwell with him, and then she 
shall be restored to her jointure or dower. 

16. And be it enacted, That ira husband shall devise to his wife, nevi•e o• 
by a xvill duly executed to pass real estate, any lands or real estate lands a bar, 
for her life or otherwise, and without expressing whether such 
devise to her is intended to be in lieu or bar of' dower, or not, and 
the said wif'e shall survive her said husband, that then the said wife 
so surviving, shall not be entitled to dower in any lands or real estate 
devised by her said husband, unless she shall, in writing, express her unless she 

ß ß ß dissent in dissent to receive the lands or real estate so devised to her in satis-writingin 
œaction and bar of' her right of dower in the other lands and real six months. 
estate devised in and by the said will, and file the same with the 
surrogate of the county wherein she resides, or in which the lands 
or real estate devised to her shall be situated within six months 

after the probate of'the said will, and then and in that case she shall 
be considered as renouncing the benefit of the said devise to her. 

17. And be it enacted, That it shall be lawful for any widow rroceeaing • 
t t a in orphans' entitled to dower in any lands or real estate, of which her nust•anu cour• 

died seized, or for any heir or heirs, or guardian of any minor 
child or children, entitled to any estate in the said lands or real 
estate, or for a'•ay purchaser thereo•, to apply by petition to the 
orphans' court of the county where the said lands or real estate are 
situated, for the appointment o• commissioners to assign to such 
widow, her dower in the said lands and real estate; whereupon the 
said court shall appoint three discreet and disinterested freeholders 
in the said county, commissioners to admeasure and set off, as 
speedily as conveniently may be, one-third part oœ the said lands 
and real estate, as the said widow's dower; which commissioners, 
before they enter upon the duty assigned them, shall be sworn or 
affirmed before the surrogate or any other person authorized to 
administer oaths in the said county, faithfully, honestly and impar- 
tially to execute the trust reposed in them respectively. 

15. And be it enacted, That the party petitioning for the ap-N. oticetobe 
pointmerit of commissioners to assign and set off dower as afore-gtven. 
said, shall give twenty days' previous notice, in writing, to the 
other person or persons interested, and to the guardians (if any) of 
minor children, of the said intended application, by serving the 
same personally, or leaving it at his or her usual place of dwelling, 
or where any person entitled to notice of such intended application, 
shall not reside in this state, and shall not be served with notice as 
aforesaid, then notice may be given by advertisement in a news- 
paper, published in the aounty where the said lands or real estate 
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TITLE lV. are situated, or in the county nearest thereto in which a newspaper CHAP. 4. 

-- shall be published, for at least four weeks successively, once at 
least in each week. 

, 

Commission- 19. And be it enacted, That it shall be the duty of the said 
ors' report. 

commissioners to make a full report of all their proceedings, with 
the distances and courses of the lands so assigned and allotted by 
them to the widow for her dower, and amount of their charges, to 
the court which appointed them, at the next or subsequent term 
aftm: their appointment; which report, if approved and confirmed 

Recorded. by the court, shall be entered at large by the surrogate on the 
records in his office, in some proper book for that purpose; and 
all persons concerned therein shall be concluded by the judgment 
or decree of the said court, unless the same shall be set aside or 
reversed. 

Appealto 30. And be it enacted, That it shall be lawful for any widow, 
surrogate ge-, . 
nera•. near or heirs, or guardian of any minor child, or any purchaser who 

shall conceive himselœ or herself aggrieved by the proceedings, 
judgment or decree under this act, of any orphans' court, at any 
time within twenty days after the final judgment or decree, to give 
notice in writing, of the causes of complaint, and of his or her in- 
tention to apply to the surrogate general, at the next stated term 
to be holden after such notice for relief, who shall review the pro- 
ceedings, judgment or decree complained o{,, and Ro therein what 
shall be just. 

Where lands 21. And be it enacted, That where a husband shall die seized of' 
m several 
counties. lands or real estate in two or more counties, it shall be lawful for 

the ordinary or surrogate general, to appoint commissioners to 
admeasure and set off dower as aforesaid, and to proceed therein 
in all respects as the orphans' courts are by this act authorized to 
proceed for the making admeasurement of' dower as aforesaid. 

Feesø 33. And be it enacted, That the fees to be allowed, taxed and 
token by the surrogates, orphans' courts and surrogate general and 
other officers, shall be the same as those allowed by law for similar 
services in other cases. 

Costs taxed, 23. And be it enacted, That the charges of the commissioners 
apportioned, add paid. for their services in making of' the said admeasurement of dower, 

and the costs arising and accruing on any proceeding under this 
act, commeaced in the orphans' court or prerogative court, shall 
be taxed by the surrogate or clerk of' the court in which the pro- 
ceedings may be had, and paid in the first instance by the petitioner 
or petitioners; and the said costs and charges shall be divided and 
apportioned by the court among the persons concerned, according 
to their respective interests in the lands and real estate, out of' 
which the dower shall be so assi•mmd. And in case any person or 
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persons concerned shall not, on demand, pay his, her or their pro- TITLE IV. CHAP. 5. 

portion of such costs and charges, that then the petitioner or 
petitioners shall and may recover the same by the judgment and 
process of the court or by an action of debt, in any court having cog- 
nizance thereof; but in all cases of appeal, each party shall pay 
his, her or their own costs. 

24. And be it enacted, That after dower shall be assigned to aWhenquar, 
--. antinc to 

widow by virtue of this act, nothing in the second section of th•s cease. 
act shall be considered as entitling her to remain in and to hold 
and enjoy the mansion-house of her husband, and the messuage or 
plantation thereto belonging, except such part thereof as may be 
assigned to her for dower, without being liable to pay rent for the 
same. 

1. Unlawful entry prohibited. 
2. What a forcible entry and detainer. 
3. What a forcible detainer. 

4. What estates comprehended. 
5. What an unlawful detainer. 
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CHAPTER 5. 

FORCIBLE ENTRIES AND DETAINERS. 
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16. Trial may be postponed. 
17. Entry to be made on docket. 
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an Act concerning forcible entries and detainers, 
Revision....Approved April 16• 1•46. 

/. BE IT ENACTED by t]•e Senate and General Assembly of t]•e Unlawful en- 
State of New Jersey, That no person shall enter upon or into any edtr{. prohibit- 
lands, tenements, or other possessions, and detain or hold the same, 
but where entry is given by law, and then only in a peaceable 
manner. 

2. And be it enacted, That if any person shall enter upon or lNlaat a for- 
l.• •lJ cil•te entry 

into any lands, tenements or other possessions, and detain or ,•,.u and detainer. 
the same with force or strong hand, or with weapons, or by break- 
ing open the doom, windows, or other part of a house, whether any 
person be in it or not, or by any kind of' violence whatsoever, or by 
threatening to kill, maim, or beat the party in possession, or by such 
words, circumstances or actions, as have a natural tendency to 
excite fear or apprehension of' danger, or by putting out of doors, 
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TITLE IV. or carrying away the goods of the party in possession, or by enter- CHAP. 5.. • 
• mg peaceably and then turning by force, or œrightening by threats, 

or other circumstances of terror, the party out of possession; in 
such case, every person, so offending, shall be guilty of a forcible 
entry and detainer within the meaning of this act. 

What a for- 3. And be it enacted, That no pemon, who shall lawfully or 
cible detain- 

er. peaceably enter upon or into any lands, tenements or other pos- 
sessions, shall hold or keep the same unlawfully, and with force, or 
strong hand, or weapons, or violence, or menaces, or terrifying 
;vords, circumstances or actions aforesaid; and it is hereby declared, 
that whatever wo•ds or circumstances, conduct or actions, will make 
an entry forcible under this act, shall also make a detainer forcible. 

What estates 4. And be it enacted, That the three preceding sections of this 
compre- 
hended. act shall extend to and comprehend terms for years, and all estates, 

whether freehold or less than freehold. 

W•at an un- 5. And be it enacted, That if any tenant or tenants for term of 
lawful de- 

tainer. life or lives, year or years, or other person or persons, who are or 
ß shall be in possession of any lands, tenements or hereditaments, by, 

from or under, or by collusion with such tenant or tenants, shall 
wilf'ully and without force, hold over any lands, tenements or here- 
ditaments, after demand and notice in writing given for the delivery 
of the possession thereof,, by his, her or their landlord or landlords, 
lessor or lessors, or the person or persons to whom the remainder, 
or reversion of such lands, tenements or hereditaments shall belong, 
his, her or their agent or attorney, thereunto lawfully authorized, 
then such person or persons, so holding over, shall be guilty of an 
unlawful detainer. 

Cognizable 6. And be it enacted, That the aforesaid forcible entries and de- 
before ins- tainers, forcible detainers, and unlawful detainers, are hereby made t•ce. 

cognizable before any justice of the peace of the county in which 
they are committed. 

o• corn- 7. And be it enacted, That when complaint to any justice of the 
plaint• pro- cess to issue. peace of the proper county shall be made in writing, and signed by 

the party grieved, his agent or attorney, specifying the lands, tene- 
ments or other possessions so forcibly entered upon and detained, 
or forcibly or unlawfully detained, hy whom and when done, and 
the estate therein, it shall be the duty of the said justice to issue a 
precept, under his hand and seal, directed to the sheriff of the said 
county, commanding him to cause to come before the said justice, 
twelve good and lawful men of the said county, qualified to serve 
as petit jurors in the court of general quarter sessions of the peace, 
to inquire into and try such forcible entry and detainer, or forcible 
or unlawful detainer; which precept shah be in the form or to the 
effect following, that is to say: 
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• county, to wit: The state of New Jersey to our sheriff TITLE IV. CHAP. 5. 

of our county of- greeting: Whereas, complaint in writing 
is made to the subscriber, A. B., one of our justices oœ the ..... ro,-m of fre- I •w•uw cept. 
in and For our said county, oF'a certain •orcible entry and detainer 
(or iF detainer only, then say oF a certain forcible detainer, or of a 
certain unlawful detainer,) made by •. F. into the messua•e (or 
upon the lands) o• C. D., in the county a•oresaid; we therefore 
command •ou, that you cause to come before the said A. •., at 

in the county aforesaid, at the hour of in the 
noon of the -- day of • twelve good and la•ul men of 
the body of your county, being citizens of this state and resident 
within the county, above the age of twenty-one and under the age 
of sixty-five years, and who have a freehold in lands, messuages or 
tenements in the said county, and •e in no wise of kin to the said 
C. D. or E. F., to make a jury of the country, to inquire of and try 
the said forcible entry and detainer (or forcible or unlawful de- 
tainer.)--Given under the hand and seal of the said A. B. the 
day of • in the year of our Lord one thousand 

8. And be it enacted, That the said justice shall issue a sum-Summons to 
mons to the p•ty complained against, in the words or to the effect t• party. 
following, that is to say: 

--- county, to •Gt: The state of New Jersey to our she•ffrom. 
of our county of- •eeting: We command you, that you 
summon E. F. of -- to appear before A. B., one of our justices 
of the peace in and for our said county, at in the county afore- 
said, at the hour of-- in the noon of the -- day of 
to answer to and make defence agMnst the complaint of C. D. of a 
forcible entry and detainer (or if detainer only, then say of a forci- 
ble detainer, or of an unla•ul detainer,) made by the said E. F. 
into the messuage (or upon the lands) of the said C. D. in the 
county aforesaid; and have you then and there this precept, with a 
return of your proceedings therein.--Given under the hand and seal 
of the said A. B. the • day of • in the year of our 
Lord one thousand • 

9. And be it enacted, That the said summons shall be served aow served. 
upon the party against whom the said complaint is made, or a copy 
thereof le•t at his usual place of abode, six entire days before the 
day of appearance therein mentioned; and that such service of the 
said summons in any part of this state, as well without the said 
county as within it, shall be good and effectual in law; andfurt]z•, 
that no jury shall, by virtue of this act, be sworn to inquire of and 
try any forcible entry and detainer, or forcible or unlawful detainer, 
where such previous notice shall not have been given as aforesaid. 

10. And be it enacted, That the party against whom such tom- 
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CIVIL REMEDIES. 

plaint is made, may, at the time of appearance mentioned in the 
said summons, and before the said jury is sworn, plead not guilty 
to the sa•d charge or complaint, or that he hath been three years in 
quiet possession, and his estate therein not ended or determined, 
agreeably to a subsequent clause in this act; and thereupon the 
said parties shall be at issue, and the said justice shall proceed to 
swear the jury so returned, to inquire of and try the same; and if' 
the said party, against whom the complaint is made, as aforesaid, 
does not appear at the time specified in the said summons, or ap- 
pearing, does not plead to the said complaint, then it shall be lawtiff 
fbr the said justice to proceed in the same manner as if he had 
pleaded not guilty. 

11. And be it enacted, That to the said jurors and each of them, 
M•o shall be retunaed to inquire of and try the said complaint, the 
said justice shall administer the following oath or affirmation: 

You do swear (or aflqrm) that you will well and truly try this 
issue joined between C. D. and E. F. and a true verdict give ac- 
cording to evidence. 

12. And be it enacted, That when the jury shall be so sworn as 
aforesaid, the said justice shall cause the said complaint to be read 
to them, and then call upon the complainant to support the same. 

13. And be it enacted, That if the jury find the party, against 
whom such complaint is exhibited, guilty, or find against his plea 
of possession, it shall be the duty of the said justice to record the 
said verdict and td give judgment thereon, with treble costs; and 
also, to issue a writ of restitution, directed to the sheriff, to cause 
the complainant to be reseized or repossessed, to which shall be 
added a clause, commanding the said sheriff to levy the said costs 
of the goods and chattels of the offender, and, for want thereof, to 
take the body of such offender, avd him safely to keep in close 
custody in the common jail of the county, until he shall pay the 
same, or be thence delivered by due course of law. 

14-. And be it enacted, That no writ of restitution shall be issued 
by any justice of the peace, upon any judgment rendered by him 
in pm'suance of the provisions of the preceding section of this act, 
until eight entire days, exclusive of Sundays, shall have elapsed 
after the rendition of' such judgment; which writ of restitution, 
when issued, shall be returned within three months thereafter, by 
the sheriff or other oflqcer to whom the same has been delivered, 
with his proceedings thereon, to the justice who issued the same. 

15. And be it enacted, That if the jury find against the said com- 
plainant, the said justice shall record the said verdict and give 
judgment accordingly, with costs, and shall issue execution, directed 
as aforesaid, for the said costs, against the goods and chattels, and, 
in want thereof, against the body of the said complainant. 
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16. And •e it enacted, That the said justice may, at the request TITLE IV. CHAP 5. 

of. either party, and on good reasons being assigned, postpone the • 
May post- 

said trial to any time not exceeding fifteen days; but such post-pone trial. 
ponemerit to be on the payment of costs. 

17. And •e it enacted, That it shall be the duty of the said justice what to be 
. . entered on 

to enter, on his minutes or docket, true copies of the complaint docket. 
exhibited by virtue of' this act, and of the summons and return, also 
the time of issuing the yenire and how returned, the names oœ the 
jurors, their verdict and his judgment thereon; and also the names 
of the witnesses and the admission of' evidence objected to, and the 
rejection of evidence offered, and all the proceedings before him 
had touching the said complaint. 

18. And be it enacted, That if the sheriff of any county shall Penalty on 
sheriff for 

neglect or refuse to execute or return any precept, writ or other neglect. 
process to him directed and delivered, by virtue of this act, he 
shall, for every such offence, forfeit and pay two hundred dollars 
to the party grieved, to be recovered, with costs, by action of debt, 
in any court of record having cognizance of that sum. 

19. And be it enacted, That the proceedings had by virtue of this Certiorari 
act, on such forcible entry and detainer, or forcible or unlawful 
detainer, may be removed before the supreme court by writ of 
cex•iorari, and in no other way, and then only after judgment. 

20. And •e it enacted, That no justice of the supreme court shallupon 
sons and 

grant or allow any certiorari to remove any judgment, order or bona 
proceeding to be had or made by virtue of. this act, unless the 
party applying for such certiorari shall present to the said justice 
reasons for the allowance thereof, drawn up and subscribed by 
himself or some attorney at law, to be deemed by the said justice 
to contain a probable cause of reversal; and unless such applicant 
shall also enter into bond to the other party, in the sum of two 
hundred and fifty dollars, with one or more sufficient surety or 
sureties, being freeholders and residents of'this state, conditioned that 
such applicant shall prosecute the said certiorari in the supreme 
court, shall pay the yearly value of the premises in dispute, from 
the time of granting the said certiorari to the determination of the 
same, together with the costs of the suit before the court below, 
and such further costs as may be taxed, if' the judgment be affirmed; 
and shall in all things stand to and abide the judgment of the su- 
preme court, respecting the judgment, order or proceeding given 
or made by the court below; which said bond, together with the 
reasons, shall be filed by the said justice, with the clerk of the su- 
preme court, for the benefit and use of the obligee. 

21. And be it enacted, That every certiora•q to remove any judg- 
ment, order or proceeding, to be had or made by virtue of this act, t•iea. 
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shall in every other respect be prosecuted, tried and determined in 
• like manner, and be subject to the' like rules and regulations as 

writs of certiorari to justices of the peace to remove proceedings 
had by virtue of the act constituting courts for the trial of small 
Causes. 

29. And be it enacted, That neither the said judgment nor any 
thing in this act, shall bar or prevent the party injured from bring- 
ing an action oœ trespass or other action, against the aggressor or 
party offending. 

23. And be it enacted, That the estate or merits of the title shall 
in no wise be inquired into on any complaint which shall be exhi- 
bited by virtue of this act; 2rovided always, that this act shall not 
extend to any person who hath had the uninterrupted occupation, 
or been in the quiet possession oœ any lands or tenements for the 
space of three whole years together, immediately preceding such 
complaint so exhibited to the said justice, and whose estate therein 
is not ended or determined; but every such person may plead the 
same to the said complaint, which shall be tried in the manner 
herein before prescribed. 

S•)pcenafor 24. And be it enacted, That every justice of the peace before •vitu•esses. 

whom any prosecution shall be instituted by virtue of this act, shall 
be and he is hereby authorized to issue writs of subpoena ad testi- 
ficandum into any county of this state. 

ree•. 95. And be it enacted, That in prosecutions under this act, the 
following fees shall be allowed: 

To t/•e Justice. 

For every summons, thirty cents. 
For every yenire facias, forty cents. 
For entering copies of every complaint, summons, and return, 

one dollar. 

For subpcena for every witness, twelve cents. 
I•or swearing the jury, twenty cents. 
For administering every oath or affirmation, five cents. 
For entering every verdict, twelve cents. 
For entering every judgment, twelve cents. 
For every trial, two dollars. 
For return to every certiorari, one dollar. 

To tf•e Sherle. 
For serving every summons and return, one dollar. 
For summoning every jury, returning the precept, and attending 

the trial, four dollars. 
For executing every writ of restitution, two dollars. 
For serving every execution for costs, advertising property for 
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sale, &c., the same fees as are allowed for the like services in the TITLE IV. CHAP. 6. 

court of common pleas. 
To the Jurors. 

Every juror for each cause in which he is sworn or affi•xned, 
twenty-five cents. 

For each cause in which he appears, but is not sworn or affirmed, 
twelve cents. 

To the l•tnesses. 

The same fees as are or shall be by law allowed to them in civil 
causes in the court of common pleas, and the like for serving sub- 
pcena on every witness. 

To the Attorney. 

For the trial of every cause, two dollars. 
26. And be it enacted, That every person summoned as a juror tensity for 

defanlt of ju- 
or subpoenaed as a witness, who shall not appear, or appearing, rot or wit- 
shall refnse to serve or to give evidence in any prosecution insti-hess. 
tuted by virtue of this act, shall forfeit and pay for every such 
defanlt or refusal, unless some reasonable cause be assigned, such 
fine not exceeding five dollars nor less than one dollar in the case 
of a juror, and not exceeding twenty dollars nor less than five in 
the case of a witness, as the said justice shall think proper to 
impose; and such justice is hereby autho•qzed and required to 
issue an execution directed to any constable of the said county, to 
levy the same of the goods and chattels of the offender; which fine 
when recovered, shall be applied by the said justice to the use of 
the said county. 

CHAPTER 6. 

HEIRS AND DEVISEES, RELIEF AGAINST. 

1. Itcreedy against heir or devisee. ] 3. Pleadings, judgment, execution. 2. Heir liable for lands descended. 4. Devisees liable in like manner. 

/in Act for the l•elief of creditors against heirs and devisees, •,. ,•. 
Passed March 7,1797. 

1. BE •T r•NaCTr•D by t]•e Council and General Assembly of t]•is Creaitors 
m• _ may main- state, and it is hereby enacted by the authority of the same, _tna;t• •tions 

•r on special- all and every creditor and creditors, whether by simple contract oties orsimple 
specialty, and whether the heirs are mentioned therein or not, shall eontraet•, a- gainst heirs 

and may, by virtue of this act, have and maintain his, her and their anaa½*isees. 
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TITLE IV. action and actions, against the heir and heirs at law of any debtor CHAP. 6. 

• who hath already died, or shall hereafter die intestate, seized of 
any messuages, lands, tenements or hereditaments, and against the 
heir and heirs at law, and devisee and devisees of such debtor, in 
case such debtor made any last will and testament; and such heir 
and heirs, devisee and devisees, shall be liable and chargeable for 
a false plea by him, her or them pleaded, in the same manner as 
any heir should have been for any false plea, by him pleaded, 
in any action of debt upon specialty, or /'or not confessing the 
lands or tenements, to him descended; and, moreover, all such 
creditors shall be preferred as in actions against executors and 
administrators. 

If the heir 2. And be it enacted, That in all cases, where any heir or heirs alien land de- 

scebaco to at law is, are, or shall be liable to pay the debt of his, her or their him, before 

actio•bro't, ancestor, in regard of any lands, tenements or hereditaments, de- he shall be 

liable to the seencling to him, her or them, and shall sell, alien, or make over 
value of such . 
hnd. the same, before any action brought, or process sued out against 

him, her or them, such heir and heirs at law shall be answerable 
for such debt, to the value oœ the said lands, tenements or here- 
ditaments, so by him, her or them sold, aliened or made over; in 
which cases, all creditors shall be preferred, as in actions against 
executors and administrators; and f•trther, such execution shall be 
taken out upon any judgment, so obtained, against such heir or 
heirs, to the value of the said lands, tenements or hereditaments, as 
if the same were his, her, or their own proper debt; but the lands, 
tenements and hereditaments, which were bona fide aliened before 
the action brought, shall not be liable to such execution. 

Pleadings, 3. Provided always, and be it farther enacted, That where any 
judgment, 
execution. action shall be brought against any heir or heirs, such.heir or heirs 

may plea(] ricns per discent at the time of the original writ brought, 
or the bii1 file(] against him, her or them; and the plaintiff in such 
action may reply, that such heir or heirs had lands, tenements or 
hereditaments from his, her, or their ancestor before the original 
writ brought, or bill filed; and if, on issue joined thereupon, it be 
found for the plaintiff, the jury shall inquire of the value of the 
lands, tenements or hereditaments so descended, upon which judg- 
ment shall be given and execution awarded as aforesaid; but if 
judgment be given against such heir or heirs, by confession of the 
action, without confessing the assets descended, or upon alemutter, 
or nihil dieit, it shall be for the debt and damages, without any 
writ to inquire of the lands, tenements and hcrcditaments so 
descended. 

Devisees 

made liable .4. _Provided also, and be it farther enacted, That all and every 
in the same 
•an, er. dcvisee and devisees, made liable by this act, shall be liable and 



CIVIL REMEDIES. 85 

chargeable in the same manner as the heir and heirs at law by force TITLE IV. CHAP. 7. 

of' this act, notwithstanding the lands, tenements and hereditaments -- 
to him, her, or them devised shall be aliened before the action 
brought, and shall be liable to the like judgments and executions 
as the heir and heirs a•t law. 

CHAPTER 7. 
LANDLORD AND TENANT. 

1. Action for rent on lease for life. 
2. Remedy, if tenant for life die. 
3. Action for use and occupation, 
4. Landlord's lien for rent. 
5. Goods taken, when sold. 
6. Removal by day, and notice. 
7. Penalty for holding ove•-. 
8. Not quitting after giving notice. 
9. Ejectment, and proceedings therein. 

10. I-IoW lessee relieved in equity. 
11. Disconti•u 'ance on payment vr tender, 
12. Proceedings when premises deserted. 
13. Surrender and renewal of chief lease. 
14. Attornment of tenant void. 

15. Ejectment, tenant to give notice. 
16. Landlord may defend. 
17. Notice to quit, t•hree months. 

An Act concerning landlords and tenants. 
1834-5. 

Revision....Approved April 1• 1846. P•P•. 160. 
1836-7. 

1. Br •T ENACTED by the S•ate and Genial •ss•bly • the ra•rs. •. 
S•te • New Jersey, That it shall and may be la•ul for any person x839.40. PA•PH. 1•. 

or persons, hav•g any ren• in a•ear or due upon .a ]e•e for life orrebt•orre•: 
on lease fcr 

lives, to bring an action or actions of debt for such a•ears of rent, •ife. 
in the same m•ner as he, she or they might have done in case 
such rent w• rese•'ed and due upon a lease for years. 

2. And be it enacted, That where any tenant for life shall hap•n •entenant 
for life dies, 

to die before, or on the day on which any rent w• rese•ed or remedy ' 
made payable, upon any demise or le•e of •y lands, tenements 
or hereditaments, which determined on the death of any tenet for 
life, that the executors or administrators of such tenant •br life shall 
and may, in an action on the case, recover of and from such under- 
tenant or under-tenants of such lands, tenements or her•ita•nts, 
if such tenet'for life die on the day on which the same was made 
payable, the whole, or if before such day, ti•en a propo•ion 
such rent, according to the time su-ch t'enant for life lived of the last 
ye•, or quarter of a year, or other time in which the said rent was 
•owing due as aforesaid, making all just a]lowan•s, or a propor- 
tionable part thcreo• respectively. 

3. And be it •acted, That it shall and may be la•ul to •d for •cao, •o• 
use •d oc- 

the landlord or landlot&, his, her or their heirs or assi•s, where curan•. 
the a•eement is not by deed, to recover a reasonable satisfaction 
for the lands, tenements or her•itaments, held o• occupied by the 

H 
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TITLE IV. defendant or defendants, in an action on the case, for the use and CHAP. 7. 

• occupation of what was so held or enjoyed; and if in evidence on 
the trial of such action, any parol demise, or any agTeement, (not 
being by deed,) whereon a certain rent was reserved, shall appear, 
the plaintiff in such action shall not therefor be nonsuited, but may 
make use thereof as an evidence of the quantum of the damages to 
be recovered. 

Landlord's 4. And be it enacted, That no goods or chattels whatsoever, lying lien for rent. 

or being, or which shall lie or be in or upon any messuage, lands or 
tenements, which are or shall be leased for term of life or lives, year 
or years, at will or otherwise, shall be liable to be taken, by virtue 
of any execution, attachment or other process, unless the party at 
whose suit the said execution or other process is sued out, shall, 
before the removal of such goods from off the said premises, by 
virtue o•' such process, pay to the landlord of the said premises, or 
his bailiff, all rent due for the said premises, at the time of the taking 
such goods or chattels by virtue of such process, or which shall 
have accrued up to the day of the removal of the goods from off 
the said premises, whether by the terms of lease, the day of pay- 
ment shall have conhe or not, making a rebate of interest on the 
sum, the time of payment of'which, by the terms of the lease, shall 

Proviso. not have come; 2)ro•'ided, the said arrears of rent do not amount to 
more than one year's rent; and in case the said arrears shall exceed 
one year's rent, then the said party at whose suit such process is 
sued out, paying the said landlord or his bailiff one year's rent, may 
proceed to execute his process, as he might have done before the 
making of this act; and the sheriff or other officer is hereby em- 
powered and required to levy and pay to the plaintiff, as well the 
money so paid for rent as the money to be made by virtue of such 
process. 

Goods taken, 5. And be it enacted, That if any goods and chattels lying or being 
wh• so•d. or which shall lie or be in or upon any messuages, lands or tene- 

ments which are or shall be leased for term of life or lives, year or 
years, at will or otherwise, shall be taken by virtue of any execu- 
tion, attachment or other process and removed off said premises, 
the same ghall not be sold by the sheriff or other officer so taking 
and remo•fing the sanhe until ten days after such removal, and then 
not unless the plaintiff or party at whose suit such goods or chattels 

Rent tobe are taken as aforesaid, shall, before the sale thereo•, pay to the 
first paid. landlord of the said premises, or his or her baili•; all rent due for 

the said premises, or which shall have accrued at the time of said 
sale, •vhether by the terms of lease the day of payment shall have 

But one come or not, mal•ing a rebate of interest on the sum the time of 
year'stent payment of which shall not have come; Troyideal, the same do not l•ayabte. 
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exceed one year's rent; and in case the said arrears shall exceed TITLE IV. CHAP. 7. 

one year's rent, then the said party at whose suit execution or • 
other process is sued out paying the said landlord or his or her 
bailiff one year's rent, may proceed to execute his process as he 
might have done before the passing of this act; _provided, the land-Proviso. 
lord or his bailiff shall, before the expiration of the said ten days 

other Landlord &om the time of said removal, give notice to the sheriff or give notice. 
officer holding such execution, or other process, of the amount of 
the rent in arrear and claim the same; which notice may be served 
by delivering the same to said officer, or leaving a copy thereof at 
his usual place of abode. 

6. And be it enacted, That no such goods and chattels shall be Removal by day, and no- 
removed off said premises by said sheriff or other officer, but openly tire. 
and in the day time, and then not unless the sheriff or other officer 
shall, at the time of removing the said goods and chattels, give 
notice thereof to the defendant, or in his absence, to some person 
of his family residing on said premises, of the removal of said goods 
and ohattels. 

7. And be it enacted, That in case any tenant or tenants for any Penalty tbr 
• • holding over. 

term of life or lives, year or years, or other person or persons who 
are or shall come into possession of any lands, tenements or here- 
ditaments, by, fi'om or under, or by collusion with such tenant or 
tenants, shall wilfully hold over any lands, tenements or heredita- 
ments, after the detenninatlon of such term or terms, and a•er de- 
mand mad• and notice in writing given for delivering the possession 
thereof by his, her or their landlord or landlords, lessor or lessors, 
or the person or persons to whom the remainder or reversion of' 
such lands, tenements or hereditaments shall belong, his, her or 
their agent or agents, thereunto l•wfully authorized, then and in 
such case, such person or persons so holding over, shall, for and 
during the time he, she or they shall so hold over, or keep the 
person or persons entitled out of possession of the said lands, tene- 
ments or hereditaments as aforesaid, pay to the person or persons 
so kept out of possession, his, her or their executors, administra- 
tors or assigns, at the rate of double the yearly value of the lands, Pay double rent. 

tenements or hereditaments so detained, for so long time as the 
same are detained; to be recovered in any court of record in this 
state by action of debt, whereunto the defendant or defendants shall 
be obliged to give special bail, and against the recovering of which •ivebail, ete. 
said penalty there shall be no relief in equity. 

8. And be it enacted, That in case any tenant or tenants shall •ot quitting after giving 
give notice oœ his, her or their intention to quit the premises by•otiee. 
him, her or them holden, at a time mentioned in such notice, and 

shall not accordingly deli•rer up the possession thereof at the time 
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TITLE IV. in such notice contained, that then the said tenant or tenants, his, CHAP. 7. 

• her or their executors or administrators, shall from thenceforward, 
pay to the landlord or landlords, lessor or lessors, his, her or their 
heirs or assigns, double the rent or sum which he, she or they 
should otherwise have paid, to be levied, sued for and recovered at 
the same times and in the same manner, as the single rent or sum 
before the giving such notice could be levied, sued for and reco- 
vered; and such double rent or sum shall continue to be paid 
during all the time such tenant or tenants shall continue in posses- 
sion as aforesaid. 

Ejechnent, 9. And be it enacted, That in all •cases between landlord and 
and proceed- 
ings therein. tenant, as often as it shall happen that one half year's rent shall be 

in arrear, and the landlord or lessor, to whom the same is due, hath 
right by law, to re-enter for the non-payment thereof,, such landlord 
or lessor shall and may, without any formal demand or re-entry, 
serve a declaration in ejectmerit for the recovery of the demised 
premises, or in case the same cannot be legally served, or no tenant 
be in actual possession of the premises, then to affix the same upon 
the door of any demised messuage, or in case such ejectmerit shall 
not be for the recovery of any messuage, then upon some notorious 
place of the lands, tenements or hereditaments, comprised in such 
declaration in ejcctment, and such affixing shall be deemed legal 
service thereof; which service, or affixing such declaration in eject- 
ment, shall stand in the place and stead of a demand and re-entry; 
and in case of judgment against the casual ejector, or nonsuit for 
not confessing lease, entry and ouster, it shall be made to appear to 
the court, where the said suit is depending, by affidavit, or be 
proved upon the trial, in case the defendant appears, that half a 
year's rent was due before the declaration was served, and that 
no sufficient distress was to be found on the demised premises, 
countervailing the arrears then due, and that the lessor or lessors 
in ejectmerit had power to re-enter, then and in every such case, 

.•ag•e•t the lessor or lessors in ejectmerit shall have judgment and execu- 
and execu- 
tions. tion, in the same manner as if the rent in arrear had been legally 

demanded and re-entry made; and in case the lessee or lessees, his, 
her or their assignee or assignees, or other person or persons, 
claiming or deriving title under the said lease, shall suffer judgment 
on such ejectment and execution to be executed thereon, without 
paying the rent and arrears, together with full costs, and without 
filing any bill or bills for relief in equity, within six calendar months 
after such execution executed, then and in such case, the said 

lessee or lessees, his, her or their assignee or assignees, and all 
other persons claiming and deriving title under the said lease, shall 

•hen lessee. 

barred. be barred and foreclosed from all relief or remedy in law or equity, 

Pay double 
rent. 
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other than by writ of' -error for reversal of such judgment, in case TITLE IV. CHAP. 7. 

the same shall be erroneous, and the said landlord or lessor shall, • 
Writ of er- 

from thenceforth holti the same demised premises discharged from for. 
such lease,; and if on.' such ejectment, verdict shall pass for the de- 
fendant or defendants, or the plaintiff or plaintiffs shall be nonsuited 
therein, except for the defendant or defendants not confessing lease, 
entry and ouster, then and in every such case, the defendant or de- 
fendants shall have anti recover his, her or their full costs; provided Proviso. 
always, that nothing herein contained sh•11 extend to bar the right l•ortgagee 

of lease, may 
of any mortgagee, or mortgagees of such lease or any pa• thereof, reaeem it. 
who shall not be-in possession, so as such mortgagee or mortgagees 
shall and do withh• six ealentiar months after such judgment ob- 
tained and execution executed, pay all rent in arrear anti all costs 
and damages sustained by such lessor, or person or persons entitled 
to the remainder or reversion as aforesaid, anti perform all the 
covenants anti agreements which on the part and behalf of the first 
lessee or lessees are and ought to be performed. 

10. And be it enacted, That in case the said lessee or lessees, his, •ow lessee' relieved ix• 

her or their assignee. or assignees, or other person or persons, equity. 
claiming any right, title or interest in law or equity, of, in or to the 
said lease, shall, within the time aforesaid, file one or more bill or 
bills for relief, in any court of equity, such person or persons shall 
not have or continue any injunction against the proceeclings at law 
on such ejectment, unless he, she or they do or shall, within twenty 
days next after a full anti perfect answer shall be filed, by the lessor 
or lessors of the plaintiff in such ejectment, bring into court and rut must 

bx ing money 
lodge with the proper officer, such sum and sums of' toonear as the due into 

_,, court, 
lessor or lessors of the plaintiff in the said ejectment shaI1, in h•s, 
her or their answer, swear to be due and in arrear, over and above 
all just allowances, and also, the costs taxed in the •id: suit, there 
to remain till the hearing of the cause, or to be paiti out to the 
lessor or landlord on good security, subject •o the •ecree •f the 
court; and in case s•ch bill or bills shall be filed within the time 
aforesaid, and after the execution is executed, the lessor' or Iessors, 
of the plaintiff shall b• accountable only for so m•½h and no more' 
as he, she or they shall really and bona fid'e, without •aud, d'eceit, 
or wilful neglect, make of the demised premises, f•om the time of 
his, her or their entering into the actual possession t•ere6• and •f 
what shall be so made by the lessor orlessors of the pIaintiff happen, 
to be less than the rent rescrveti on the-said lease, then the said 
lessee or lessees, his, her or their assignee or assignees, before he, 
she or they shall be restored to , his, her or their possession or pos- 
sessions, shall pay such lessor or lessors, landlorti or landlords, what and pay •e• 
the money, so by them respectively m,a•e, fell short of the reserve• •½i•cy' 



9O CIVIL REMEDIES. 

TITLE IV. rent, for the time such lessor or lessors of the plaintiff, or landlord CHAP. 7. 

-- or landlords, held the said lands. 
Suitdiseon- 11. _Provided always, and be it enacted, That if the tenant or •inued on 

payment, or tenants, his, her or their assignee or assignees, do or shall, at any t•mder, 

time before the trial in such ejectment, pay or tender to the lessor 
or landlord, his or her executors or administrators, or his, her or 
their attorney in that cause, or pay into the court where the same 
cause is or shall be depending, all the rent and arrears, together 
with the costs, then and in such case, all further proceedings ou 
the said ejectment shall cease and be discontinued; and if such 
lessee or lessees, his, her or their executors, administrators or 
assigns, shall, upon such bill filed as aforesaid, be relieved in equity, 
he, she or they shall have, hold and enjoy the demised lands, ac- 

new lease cording to the lease thereof made, without any new lease to be not necessa- 

ry. thereof made to him, her or them. 
Proceedings 15. And be it enacted, That if any tenant, holding any lands, tene- 
when pre- 
mises desert-merits or hereditaments, who shall be in an-ear for one year's rent, 
ed. shall desert the demised premises, and leave the same uncultivated 

or unoccupied, so as no sufficient distress can be had to counter- 
vail the arrears of rent, it shall and may be lawful to and for two 
or more justices of the peace of the county in which the demised 
premises lie, and who have no interest in the same, at the request 
of the landlord or landlords, lessor or lessors, or his, her or their 
bailiff or agent, to go upon and view the same, and to affix or cause 

•otice. to be affixed, on the most notorious part of' the premises, notice in 
writing what day (at the distance of fourteen days at least), they 
will return to take a second view thereof, and if, upon such second 
view, the tenant or some person in his or her behalf, shall not appear 
and pay the rent in arrest, or there shall not be sufficient distress 

Landlord put in posses- upon the premises, then the said justices may put the said landlord 
sion. or landlords, lessor or lessors, into the possession of the said de- 

mised premises, and the lease thereof to such tenant, as to any 
demise therein contained, shall, from thenceforth become void; 

Pro•'iso. _provided always, that such proceedings of the said justices shall be 
examinable in a summary way by the justices of the supreme court, 
who are hereby empowered to order restitution to be made to 
such tenant, together with his or her expenses and costs, to be paid 
by the landlord or landlords, lessor or lessors, if they shall see cause 
for the same; and in case they shall affirm the act of the said 
justices, to award costs to be paid by such tenant, and the costs as 
well in the instance of restitution as of affirmance aforesaid, shall 
be levied and recovered against the body or bodies, or goods and 
chattels, lands and tenements, of such landlord or tenant, as the 
case may be. 
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13. And be it enacted, That in case any lease shall be duly suP- TITLE IV. CHAP. 7. 

rendered in order to be renewed, and a new lease made and cxe-• 
cuted by the chief landlord or landlords, the same new lease shall Sur•enaer ' and renewal 

of chief lease without a surrender of all or any of the under leases, be as ood . . g not to mvah- 
and valid, to all intents anal pm2oses, as if all the under leases, aate•naer leases. 

derived thereout, had been likewise surrendered at or before the 
taking of such new lease, and all and every person or persons, in 
whom any estate for life or lives, or for years, shall, fi'om time to 
time, be vested, by virtue of such new lease, and his, her and their 
executors and admhfistrators, shall be entitled to the rents, cove- 
nants and duties, and have like remedy for recovery thereo•, and 
the under lessees shall hold and enjoy the messuagcs, lands and 
tenements, in the respective under leases comprised, ,as if the 
original leases, out of which the respective under leases are derived, 
had been still kept on foot and continued; and the chief landlord 
or landlords shall have and be entitled to such and the same remedy, 
by distress or entry in and upon the messuages, lands, tenements 
and hereditaments, comprised in any such under lease, for the rents 
and duties reserved by such new lease, so far as the same exceed 
not the rents and duties reserved in the lease out of which such 

under lease was derived, as he, she or they would have had, in 
case such fon•ner lease had been still continued, or as he, she or 
they would have had, in case the respective under leases had been 
renewed under such new principal lease. 

14. And w]•ereas, the possession of estates in lands, tenements 
and hercditaments is rendered very precarious, by the •requent 
and i•raudulent practice of tenants, in attoming to strangers, who 
claim title to the estates of their respective landlord or landlords, 
lessor or lessors, who by that means are trained out of possession 
o• their respective estates, and put to the di•culty and expense of 
recovering the possession thereof by actions or suits at law; for 
remedy whereof, be •t enacted, that all and every such attornment Attor•ent 
or attornments of any tenant or tenants of any mcssuages, lands, of tenant void. 

tenements or hereditaments, shall be absolutely null and void, to 
all intents and purposes whatsoever, and the possession of their 
respective landlord or landlords, lessor or lessors, shall not be 
deemed or construed to be in anywise changed, altered or affected, 
by any such attornment or attornments; provided always, that proviso. 
nothing herein contained shall extend to vacate or affect any attorn- 
ment made pursuant to, or in consequence of some jud•ent at 
law, or decree or order of a court of equity, or made with the 
privity and consent of the landlord or landlords, lessor or lessors, 
or to any mortgagee, after the mortgage has become forfeited. 

15. _And be it enacted, That every tenant, to whom any aleclara- 
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TITLE IV. 
CHAP. 8. 

Ejcctmcnt, 
tenant to 

•vc notice. 
Penalty. 

Landlord 

anay defend. 

Notice to 
quit, three 
months. 

CIVIL REMEDIES. 

tion in ejectmerit shall bc delivered for any lands, tenements or 
-- hcrcditamcnts, shall forthwith give notice thereof to his or her land- 

lord or landlords, or his, her or their bailiff, receiver, agent or lawful 
attorney, under the penalty of forfeiting the value of three years' 
improved or rack rent of the premises •o demised or holden in the 
possession of such tenant, to the person of' •vhom he or she holds, 
to be recovered by action of debt, to be brought in any court of' 
record within this state. 

16. And be it enacted, That it shah and may be lawful for the 
court where such cjcctmcnt shall be brought, to suffer the landlord 
or landlords, to make himself, hcrsc]• or themselves defendant or 
defendants by joining •vith the tenant or tenants, to whom such 
declaration in ejectmcnt shall be delivered, in case he, she or they 
shall appear; but in case such tenant or tenants shall refuse or 
neglect to appear, jud.'gmcnt shall be sig-ncd against the casual 
ejector for •vant of such appearance; but if the landlord or land- 
lords oFthe whole or any part of the ]ands, tenements or hcrcdita- 
ments, for which such cjectmcnt was brought, shall desire to appear 
by' himself, hcrscl• or themselves, and consent to enter into the 
like • rule that by the course of the court the tenant in possession, 
in case he or she had appeared •, ought to have done, then the 
court •vhere such ejectment shall be brought, shall and may permit 
such landlord• or landlords so to do, and order a stay of execution 
upon such judgment against the casual ejector until they shall make 
further order therein. 

17. And be it enacted, Tha• in all cases where any tenant is, or 
may be entitled by law to notice • to quit the premises by him holden, 
in order to determine • his tenancy, three months' notice to quit as 
aforesaid, shall• be deemed an& taken to, be sufficient. 

R•V. 410, 670. 
Has. 249. 

1840-1. 
P,•ru. 48. 

CHAPTER 8. 

LLMITATION OF ACTIONS. 

1. Actions within six yem-s. 
•. Actions within four years. 
3. For words. 

4. Against whom not to run. 
5. Shcriff's and constable's bonds. 
6. Scaled instxa•mcnts. 

7. Judg•nents. 
8. Non-residents excepted. 

9. Extension in case of death. I0. Right of entry, when barred. 
11. Action for lands. 

12. Equity oœredemption. 13. Judbm•ents reversed or arrested. 
14. Actions by the state. 

15. Creditors of estates, how far barred. 16, t7. Actions. on penal statutes. 

An Act for the limitation of actions, 
Revision....Approved April 16, 1846. 

l. BE IT ENACTED •y t],e Senate and General Assembly of 
State o• 2VeT Jersey, That all actions of trespass, quare clausurn 
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fireglt, all actions of trespass, detinue, trover and replevin for TITLE IV. CHAP. $. 

taking away of goods and chattels, all actions of debt, founded upon • 
any lending or contract without specialty, or for arrearages of rent Aet•onswith- in six years. 

d. ue on a parol demise, and all actions of account and upon the 
case, except actions for slander, and except also, such actions as 
concern the trade or merchandise between merchant and merchant, 

their factors, agents and servants, shall be commenced and sued 
within six years next after the cause of such actions shall have 
accrued, and not after. 

2..4nd be it enacted, That all actions of trespass for assault, Aetionswith- 
menace, battery, wounding and imprisonment, or any of them, shall in føur years' 
be commenced and sued within four years next after the cause of 
such action shall have accrued, and not after. 

3. And be it enacted, That every action upon the case for words For woras. 
shall be commenced and sued within two years next after the words 
spoken, and not after. 

4. Provided always, and be it enacted, That if any person or Against whom not 

persons who is, are or shall be entitled to any of the actions speci-to ru•. 
fled in the three preceding sections of this act, is, are or shall be, 
at the time of any such cause of action accruing, within the age of 
twenty-one years, feme covert or insane, that then such person or 
persons shall be at liberty to bring the said action so as he, she or 
they institute or take the same within such time as is before limited 
after, his, her or their coming to or being of full age, discovert or 
of sane memory, as by other person or persons having no such 
impediment might be done. 

5. •'lnd be it enacted, That any prosecution to be had or corn-She•'• 
constable's 

menced upon any bond heretofore given or hereafter to be given, 
by any sheriiTand his securities for the faithœul performance of' the 
office of sheriiT, shall in no wise operate a•ainst or in any manner 
aiTect the said securities named and bound in said bond, unless such 

prosecution shall be commenced within nine years after the date 
of the said bond and not aœter; and any prosecution to be had or 
commenced upon any bond heretofore given or hereafter to be 
given by any constable and his securities, for the true and faithful 
performance of all the duties enjoined on him as constable, shall 
in no wise operate against or in any manner aiTect the said securi- 
ties named and bound in said bond, unless •uch prosecution shall 
be commenced within four years after the date of the said bond, 
and not after. 

6. •'lnd be it e•acted, That every action of debt or covenant for Sealed •n- 
rent or arrearages oœ rent, founded upon any lease under seal, s•men•s' 
whether indented or poll, and every action of debt upon any single 
or penal bill for the payment of money only, or upon •ny obliga- 
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TITLE IV. 
CHAP. 8. 

Proviso. 

Jud•nents, 

Proviso. 

•NOil-resi- 
dents ex- 

cepted. 

tion with condition for the payment of money only, or upon any 
• award under the hands and seals of arbitrators for the payment of 

money only, shall be commenced and sued within sixteen years 
next after the cause of such action shall have accrued and not 

after; but if any payment shall have been made on any such lease, 
specialty or award within or after the said period of sixteen years, 
then an action instituted on such lease, specialty or award, within 
sixteen years after such payment, shall be good and effectual in 
law, and not after; provided always, that the time during •vhich 
the person who is or shall be entitled to any of the actions speci- 
fied in this section, shall have been within the age of' twenty-one 
years, fcme covert or insane, shall not be taken or computed as 
part of the said limited period of sixteen years. 

7. And be it enacted, That judgments in any court of record of' 
this state may be revived by scire f&cias, or an action of debt may 
be brought thereon within twenty years next after the date of such 
jucIgmcnt, and not after; provided, that the time during which the 
person who is or shall be entitled to the benefit of such judgancnt, 
shall have been under the age of twenty-one years, fcme covert or 
insane, shall not be taken or computed as part of the said limited 
period of twenty years. 

8. And be it enacted, That if' any person or persons against 
whom there is or shall be any such cause of action as is specified 
in the first, second, third, fifth, sixth and seventh sections of this 
act, shall not be resident in this state when such cause of action 
accrues, or shall remove from this state after the same shall accrue 
and before the time of limitation mentioned in said sections is 

expired, then the time or times during which such person or per- 
sons shall not reside in this state, shall not be computed as part of 
the said limited period within which such action or actions are 
required to be brought as afbresaid; but the person or persons 
having, or who may have such cause of action as aforesaid, shall 
be entitled to all the time mentioned in the said several sections, 

for brining their said actions after the cause thereof shall accrue, 
exclusive of the time or times during which the person or persons 
liable to such actions shall be not resident in this state as aforesaid. 

Extended in 9. And be it enacted, That if any person, against whom there 
.case ofcleath.. 

•s or shall be any such cause of action, as is specified in the first, 
fifth, sixth or seventh sections of' this act, shall have died or shall 
hereafter die before the expiration of the times of limitation therein 
mentioned, the space or tenn of six months next succeeding the 
death of such person, shall not be computed as part of the limited 
period within which such action or actions is or are required to be 
brought by the said sections. 
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10. And ae it enacted, That no person, who now hath, or here- TITLE IV. CHAP. 8. 

after may have any right or title of entry into any lands, tenements • 
or hereditaments, shall make any entry therein, but within twenty Right of en- try, when 

years next after such right or title shall accrue; and such person bartea. 
shall be barred from any entry afterwards; 2rovided always, thattroy, so. 
the time, during which the person who hath or shall have such 
•5ght or title of entry, shall have been under the age of twenty-one 
yea•s, feme covert or insane, shall not be taken or computed as 
part of the said limited period of twenty years. 

11. And •e it enacted, That every real, possessory, ancestral, Action for 
mixed or other action, for any lands, tenements or hereditaments,•nas' 
shall be brought or instituted within twenty years next after the 
right or title thereto, or cause of such action shall accrue, and not 
after;provided always, that the time, during which the person who Proviso. 
hath or shall have such right or title, or cause of action, shall have 
been under the age of twenty-one years, feme covert or insane, 
shall not be taken or computed as part of the said limited period 
of twenty years. 

12. And •e it enacted, That if a mortgagee and those under Equity of 
him be in possession of the lands, tenements and hcrcditamcnts, redemrtio,• 
contained in the mortgage, or any part thereof, for twenty years 
after default of payment by the mortgagor, then the right or equity 
of redemption therein shall be for ever barred. 

13. Provided nevert/&eless, and ae it enacted, That if, in any Of Judg2nentre- versed or at- 

the said actions, specified in any of the preceding sections of this •ested. 
act, jud•nent be given for the plaintiff, and the same be re- 
versed by writ of error, or if' a verdict pass t•or the plaintiff, and 
upon matter alleged in arrest of judgment, the judgment be given 
against the plaintiff, then the said plaintiff, his or her heirs, execu- 
tors or administrators, as the case shall require, may commence a 
new action within one year after such judgment reversed or given 
against the plaintiff, and not after. 

14. And ae it enacted, That no person or persons, bodies politic Actions by 
the state. 

or corporate, shall be sued or impleaded by the state of New Jer- 
sey, for any lands, tenements or hcrcditaments, or for any rents, 
revenues, issues or profits thereof, but within twenty years after 
the right, title or cause of action to the same shall accrue, and not 
after. 

15. •lnd •e it enacted, That the &2ohans' court of the proper Creditors of 
• ß ß . estates when 

county is hereby empowered to direct executors and aam•mstra-b•rea: 
tots to give public notice to the creditors of the estate of' the dece- 
dent, to bring in their debts, demands and claims against the same, 
within such time as the said court shall limit and appoint, nOt Notieere- 
exceedrig t•vo years, nor less than one year, by setting up such quited. 
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T•rL•. •V. notice in five of the most public places in the said county, i•or the CHAP. 8. 

-- space of two months, and also by advertising the same, for the like 
space, in one or more oi • the newspapers in this state, and any fur- 
ther notice, in case such court shall judge the same necessary. 
And if any creditor shall neglect to exhibit his or her debt, demand 
or claim within the time so limited, after public notice given as 
aforesaid, such creditor shall be for ever barred of his or her action 
therefor, against such executors or administrators; provided alzdays, 
that the said executors and administrators, on the payment of any 
part of the decedent's estate to any legatee or person claiming 
distribution thereo•, shall take bond to refund as heretofore, and 
within twelve months after the expiration of the time, so as afore- 
said limited by the orphans' court for creditors to come in and 
claim, shall cause the same to be filed in the clerk's office of such 
orphans' court, for the use and benefit of such creditor or creditors 
as may not have come in and claimed; which said bond or bonds, 

and may be 
•uea. on application to the said orphans' court and order thereupon, the 

said creditor or creditors may put in suit against such legatee, or 
person claiming distribution and their sureties, at his, her or their 
own costs and charges, and for his, her or their own use and bene- 
fit; but shall recover no costs ttmreupon. 

Actions on 16. And be it enacted, That all actions or informations which 
pena• sta- shall be brought or exhibited for any forfeiture upon any penal tutes. 

statute made or to be made, whereby the said forfeiture is or shall 
be limited to the state of New Jersey only, shall be brought or 
exhibited within two years next after the offence committed or to 

Where for- be committed against such penal statute and not after. And all 
feimre to rate. tae actions or informations, which shall be brought or exhibited for 

any forfeiture upon any penal statute, made or to be made, the 
benefit and suit whereof is or shall be by the said statute limited 

To prosocu- tot. or given to any person or persons who shall prosecute for the same, 
To state and or to the state of New Jersey mad to any other who shall prosecute 
prosecutor. in that behalf;, shall be brought or exhibited by any person 

or persons who may lawfully sue for the same as aforesaid, 
within one year next after the offence committed or to be commit- 
ted against the said statute; and in default of such suit, then the 
same shall be brought or exhibited for the state of New Jersey, at 
any time within one year after the termination of the aforesaid 

To party ag- •e•od. year m•d not after. And all actions or informations which shall be 
brought or exhibited for any forfeiture or cause upon any statute 
made or to be made the benefit and suit whereof is or shall be 
limited or given to the party aggrieved, shall be brought or exhi- 
bited within the space of two years next after the offence committed 

Proviso. or to be committed, or cause of action accrued, and not after; pro- 

Proviso. 

Refitnding 
bonds requir- 
ed• 
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vided always, that where any action or information is or shall be TITLE IV. CHAP. 9. 

limited by any statute to be brought or exhibited within a shorter--------- 
time than is limited by this section, then the said action or informa- 
tion shall be brought or exhibited within such shorter time so lim- 
ited by such statute. 

17. And be it enacted, That all actions or informations whichWhere for- _ feimre is to 

shall be bro. ught or exhibited for any forfeiture upon any penal county, township, 
statute, made or to be made, whereby the said forfeiture is or shall etc. 
be limited to any county, township or town corporate, or to any 
officer of such county, township or town corporate, or to any per- 
son or persons for the use of such county, township or town corpo- 
rate, or to the use of the poor of such township or town corporate, 
either in whole or together with any other person or persons who 
may lawfully sue for the same, shall be brought or exhibited within 
one year next after the offence committed or to be committed, and 
not after; provided always, that where any action or information is Proviso. 
or shall be limited by any statute to be brought or exhibited within 
a shorter time than is limited by this section, then the said action 
or information shall be brought or exhibited within such shorter 
time so limited by such statute. 

CHAPTER 9. 

MORTGAGES, REDEMPTION AND FORECLOSURE OF. 

1. Reconveyance upon tender or payment. I 3. Subsequent mortgages not affecteel. 9. 5¾hen decree made before hearing. "Not extended to eontroverted cases. 

/in let for the more easy redemption and foreclosure of mortgaged pre, 
mists, 

Passed December 3, 1794, 

1. Br. rr l•xca•r} •y the Council and General Assembl• of this law on mort- 

state, and it is hereby enacted by the authority of the same, Thatgages, a•dno suit thereon 

from henceforth where any action shall be brought on any bond for i• equity, a tender of the 

payment of' the money secured by such mortgage, or pe•{ormance sum due, 
Of the covenants thei:ein contained, or where any action of eject- with costs in court, shall 

ment shall be brought by any mortgagee or mortgagees, his, her, be fun satis- faction and 
discharge; 

or their heirs, executors, administrators, or assigns, fbr the recovery and thereur- 
l•__.•.l:,• on the mort- of the possession of any mortgaged lands, tenements or ..urcu,t•-gagee shall 

ments, and no suit shall be then depending in the court of equity, beeompelled to reconvey 
• •d and surren- for or touchi•ag the foreclosing or redeeming of such mortg•s• der the fre- 

Iands, tenements or hereditaments; if the person or persons, having mi•s. 
I 
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TITLE IV. right to redeem such mortgaged lands, tenements or hereditaments, CHAP. 9. 

--and who shall appear and become defendant or defendants in such 
action, shall at any time, pending such action, pay unto such mort- 
gagee or mortgagees, or, in case of' his, her, or their rei•usal, shall 
bring into court, where such action shall be depending, all the prin- 
cipal moneys and interest due on such mortgage, and also all such 
costs as have been expended in any suit or suits at law or in equity, 
upon such mortgage, (such money for principal, interdst and costs 
to be ascertained and computed by the court, where such actio• is 
or shall be depending, or by the proper officer, by such court to be 
appointed for that purpose,) the moneys, so paid by such mortgagee 
or mortgagees, or brought into such court, shall be deemed and 
taken to be in full satisfaction and discharge of such mortgage; 
and the court shall and may discharge every such mortgager or de- 
fendant of and fi:om the same accordingly; and shall and may, by 
rule or rules of' the same court, compel such mortgagee or mortga- 
gees, at the costs and charges of such mortgager or mortgagers, to 
assign, surrender, o•' reconvey such mortgaged lands, tenements 
and hereditaments, and such estate and interest as such mortgagee 
or mortgagees have or hath therein, and deliver up all deeds, evi- 
dences, and writings, in his, her, or their custody, relating to the 
title of' such mortgaged lands, tenements and hereditaments, unto 
such mortgager or mortgagers, who shall have paid or brought such 
moneys into the court, his, her, or their heirs, executors or admin- 
istrators, or to such other pe•'son or persons, as he, she, or they 
shall for that purpose nominate or appoint. 

On bills filed 3. _And be it enacted by/ t/&e aut/writy aforesaid, That fi'om 
to foreclose • • - the equity of henceforth where any bill or bills, suit or suits, shall be filed, com- 
redemption, mencod, or brought in the court of equity of this state by any per- the court 

may, at •e son or persons having or claiming any estate, right or interest, in request 

the defend- any lands, tenements or hercditamcnts, under or by virtue of any ant, proceed 

to a decree mortgage or mortgages thereof, to compel the defendant or defend- before a re- 

.gtfiar hear- ants in such suit or suits, (having or claiming a right to redeem the 
rag. 

same,) to pay the plaintiff or plaintiffs in such suit or suits, the prin- 
cipal money and interest due on any such mortgage or mortgages, 
together with any sum or sums of money due on any incumbrance 
or specialty, clmrged, or chargeable on the equity of redemption 
thereof, and in default of payment thereof, to foreclose such de- 
fendant or defendants of' his, her or their right or equity of redeem- 
ing such mortgaged lands, tenements or hereditaments; such court 
of' equity, where such suit or suits shall be depending, upon appli- 
cation made to such court by the defendant or defendants in such 
suit, having a right to redeem such mortgaged lands, tenements or 
hereditaments, and upon his, her or their admitting the right and 



CI¾IL REMEDIESß 99 

title of the plaintiff or plaintiffs in such suit, may and shall, at any TITLE IV. CItAP. 10. 

time or times beœore such suit or cause shall be brought to hearing, • 
make such order or decree therein as such court might or could 
have made therein, in case such suit or cause had then been regu- 
larly brought to hearing before such court; and all parties to such 
suit or suits shall be bound by such order or decree so made, to all 
intents and purposes, as if such order or decree had been made, 
by such court, at or subsequent to the hearing of such cause or 
suit. 

3. Provided al•cays, and be it further enacted by the aut/•ority This act not to affect a 

a•foresaid, That this act, or anything herein contained, shall not subsequent 
mortgage, 

extend to any case, where the person or persons, against whom the nortocxtend 
a tO cases 

redemption is or shall be prayed, shall, by writing under his, her, •*he•-e the 
equity of re- 

or their hands, or the hand of his, her, or their attorney, agent or demrtion is 
solicitor, to be delivered, before the money shall be brought into cont•overt- ed, or the 

~:]A money due such court at law, to the attorney or so]icitor for the other ,uu is not adjust. 
insist, either that the party praying a redemption has not a right to eS. 
redeem, or that the premises are chargeable with other or different 
principal sums than ½vhat appear on the face of' the mortgage, or 
shall be admitted on the other side; nor to any case where the 
right of redemption to the mortgaged lands and premises in ques- 
tion in any cause or suit shall be centreverted or questioned by or 
between different defendants in the same cause or suit; nor shall be 

any prejudice to any subsequent mortgagee, or mortgagees, or sub- 
sequent incumbrancer; anything in this act to the contrary thereoœ 
in any•vise notwithstanding. 

CHAPTER 10. 
MORTGAGED PREMISES, MORE EASY SALE OF. 

1. Mortgagee may have s½i. fa. ] 9. Title of purchasers, 
-. 

/in Act for the more easy sale of mortgaged premises, m•. •. 
Passed February 16, 1831. 

1. Br. •T F. NACTED by the Council and General Assembly of this When mort. 
state, and it is ]sereby enacted by t]•e aut]•ority of t]•e same, That sg•e•or•Ya 

ß writ of sci. 
where default or defaults have been made or shall be made, o? or in •a. 

payment of the mortgage money of any lands, tenements, or heredi- 
taments, within this state, whereto no other person or persons are 
necessarily interested, than the mortgager or mortgagers, and the 
mortgagee; and where the said l•nds, tenements and hercditaments 
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TrTLZ •V. are subject to one mortgage only, it shall and may be lawful to, and CHAP. 10. 

--for, the mortgagee at any time after the payment of the said mort- 
gage money ought to have been made, to sue forth a writ or writs 
scire facias, which the clerk of the supreme court, or the clerk of' 
the court of common pleas of the county where the said mortgaged 
lands or hereditaments lie, who is hereby empowered and required 
to grant the same, directed to the proper ofi:icer, requiring him to 
make known to the mortgagor or mortgagors, that he, she, or they, 
be and appear before the court out of which the said writ shall issue, 
to show cause, if any there be, why the said mortgaged premises 
ought not to be seized and taken in execution for payment of the 
said mortgage money, with interest and costs; and if the defendant 

•erenaa,•t or defendants in such scire facias appears, he, she, or they may 
may rlead. plead satisfaction or payment of' part or all of the mortgage money, 
Proceedings or any other lawful plea in avoidance of the deed or debt, as the when de- 

•badant does case may roquire; but if the defendants in such scire œacias, will not 
not appear. 

appear in person or by attorney, on the day whereon the writ shall 
be made returnable, then judgment to be given upon such scire 
facias, shall be entered, and the plaintiff or plaintiffs shall have exe- 
cution, directed to the proper officer, by virtue whereof,, the said 

Mortgaged mortgaged p•-emises shall be taken in execution, exposed to sale and preml•es 

m•y be so•a. sold in like manner as under other executions for the sale of real 

estate, issued out of the said courts, respectively; and, upon sale, 
conveyed to the buyer or buyers thereof, and the money or price of' 
the same, after satisfying the demands of the mortgagee or creditor, 
and reasonable costs, if any surplus there be, shall be paid into court 
by the sheriff or other ofi:icer making the sale, and the court shall 

•a•mer in thereupon order such surplus to be applied towards discbaring any 
which pro- . 
ceeas of sa•ejudgments or other lawful lien on said mortgaged premises; and in 
are disposed 
of. case no such judgment or lien appears, then the court shall order 

the same to be paid over to the debtor or defendant in such action. 
Title ofpur- •. And be it enacted, That when lands, tenements, or heredith- 
chasers. 

merits, shall be so sold, the person or persons to whom they shall 
be so sold, shall and may hold and enjoy the same, with their ap- 
purtenances, for such estate or estates as they were sold, clearly 
discharged and freed from all equity and benefit of redemption, and 
all other incumbrances made or suffered by the mortgagor or mort- 
gagors, their heirs or assigns, and such sales shall be available in 
law, and the respective yenrices, mortgagees, or creditors, their 
heirs and assigns, shallhold or enjoy the same, freed and discharged 
as aforesaid, in as good and perfect an estate, as the mortgagor or 
mortgagors, at the time of executing the said mortgage deed, were 
invested with. 
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TITLE IV. 
CHAP. 11. 

CHAPTER 11. 

PARTITION. 

1. Application for partition. 
'2. Appointment of commissioners. 
3. Survey and division into lots. 
4. Shares numbered and described. 
5. Allotment, how made. 
6. Witnesses may be examined. 
7. Proceedings to be recorded. 
8. Justice's fees. 

9. Expenses apportioned and paid. 
10. Minors, or land in several counties. 
11. Notice, to whom given. 
12. Costs assessed and paid. 
13. Provision in case of waste. 
14. Liens, how adjusted. 

15. When land to be sold. 

16. Report of sale. 
17. If approved, deeds made. 
18. Commissioners' oath. 

19. When vacancy supplied. 
'20. Survivors may make deed. 
91. Proceeds of sale paid over. 
2*2. Guardian to give bond. 
23. Of widow's dower. 

24. Fees. 

25. Commissioners' accounts settled. 

26. Chancery may order sale. 
27. Rights of other parties saved. 

/in Act for the more easy partition of lands held by coparccncrs, joint REv's9' 776, sections 12 to 

tenants, and tenants in common. x9 inclnsive. 
REV. 597. 

Rcvision....Approved April 16, 1846. I-IA•t. 49. 

1. BE •W ENACTED by the Senate and General Assembly of the P,•rH. 395. 

State of Arew Jersey, That any person, being a coparcener, joint lS404. P•rH. 82. 

tenant, or tenant in common, in any tract or tracts of land within •s42-3. 
this state, may apply to any justice of the supreme court, or 
judge of any circuit court or court of common pleas of the co nt Application U Y for partition. 
wherein such lands may lie, for a partition of such tract or tracts 
of land; whereupon the said justice or judge shall ascertain the 
number of equal shares or parts in which such tract or tracts 
were, or at the time of such application, are held by the original 
coparccncrs, joint tenants, or tenants in common, and shall nomi- 

ß ß Nomination 
natc three persons, not interested in the said land, as commission-ofcommis. 
ors, to make partition of such tract or tracts into as many parts or sioners. 
shares as the same was originally held; and the said justice or 
judge shall thereupon order an advertisement to be inserted in one Notice, 
of the public newspapers of this state, and in such other public 
newspapers or places as the said justice or judge shall direct, for 
four weeks successively, at least once in each week, to the follow- 
ing or like effect, he or they making such alterations or additions 
as the nature of the case may require: 

By • justice of the supreme court of New Jersey, or judge 
of the circuit court or the court of common pleas of the county of 

Notice is hereby given, that on application to me, by • of 
• who claims an undivided part of all that tract of land, 
(giving a description of the tract or tracts intended to be divided,) 
I have nominated A. B., C. I).' and E. F., commissioners, to divide 

i2 
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TITLE IV. the said tract (or tracts) of' land, into -- equal shares or parts; CHAP. 11. 

--and unless proper objections are stated to me at • on the 
• day of next, (which is to be at least thirty days from 
the date of the notice,) the said A. B., C. D. and E. F., will then 
be appointed commissioners to make partition of the said land, 
pursuant to an act entitled, "An act for the more easy partition of' 
lands held by coparceners, joint tenants, and tenants in common." 
Given under my hand this • day of 

Appoint. 2. And be it enacted, That if no objections are made before the 
,,entof½om- "justice or judge, on the day appointed by him for that pur- missionera. salo 

pose, to the persons nominated as commissioners, then the said 
justice or judge shall, in writing, under his hand and seal, appoint 
the persons so nominated, to be commissioners to divide the said 
land, pursuant to the directions prescribed in this act; and the said 
justice or judge shall, in the said writing, describe the tract or 

Partition di- tracts sO to be divided, and direct the number of parts or shares 
rected. 

into which the same is to be allotted; but if objections are made to 
the persons nominated as commissioners, or any of them, the said 
justice or judge shall then proceed to hear and determine such 

Objection. objections, and in case he find them well founded, to appoint under 
his hand and sea1, other fit and disinterested persons in the room of 
those he may think proper to remove. 

Survey and 3. And be it enacted, That the said commissioners, having taken 
division into 

•ot•. the oath or affirmation hereinafter prescribed, shall cause a survey 
to be made in their presence of the tract or tracts to be divided, 
and shall then proceed to divide the same into the number of parts 
or shares directed by the said justice or judge, in the writing con- 
taining their appointment, each part or share to contain one or 
more lots, as the commissioners may think proper, they having due 
regard in the partition to the situation, quantity, quality and advan- 
tages of each part or share, so that they may be equal in value, as 
nearly as may be; and if the bounds of any tract or tracts, so to 

When part be divided, shall be controverted, the commissioners are hereby 
is contro- 

verted. directed, if'such controverted part is valuable, to separate the same 
œrom the uncontroverted part, and to make partition of the tract or 
tracts, in such manner, that a proportion of the controverted part 
may be allotted to each share, as well as a proportion of the uncon- 
troverted part; and the said commissioners, previous to the said 

s•r*eyo• survey, shall administer an oath or affirmation to the surveyor and and chain- 

bearers chain-bearers, that they will well and truly perform their respec- 
•w'orn. 

tire duties honestly and impartially; which oath or aftqrmation, any 
one of the said commissioners is hereby empowered to administer. 

Shared,am- 4. And •e it enacted, That the said commissioners shall number 
bered and 

aescd•d. the several parts or shares by them.laid off, from number one, pro- 
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grcssively, and shall in the same manner number each lot in the TITLE IV. CHAP. 11. 

several shares, if the same contain more than one lot, and shall--- 

make a true field-book, specifying the bounds and numbers of each 
lot, and also a map or maps of the tract or tracts, on which the 
several shares or lots shall be laid down and numbered, and shall 
keep an exact and particular account of their time expended in 
the execution of the duties of this act, and of the money due for 
the same, and also of all expenses accrued for surveying or other- 
wise, agreeably to the directions of this act; and the said ß •otice of•a- c ommls- lotment. 

sioners shall thereupon give notice, by advertisement in manner 
aforesaid, for three weeks successively, that on a certain day by 
them named, not less than one month from the date of such notifi- 
cation, attendance will be given at a place therein named, and an 
allotment, by ballot, take place, of the several parts or shares of the 
tract or tracts therein described, to the original coparceners, joint 
tenants or tenants in common, their heirs or assigns. 

5. And be it enacted, That on application made to the said jus- how made. 

tice or judge, by any one of the parties to the partition intended to 
be made, the said justice or judge shall attend at the time and place 
specified in the advertisement of the commissioners, and shall, with 
the assistance of the said commissioners, proceed to allot the seve- 
ral parts or shares of the tract or tracts intended to be divided in 
the manner herein after described; but if no application shall be 
made to the said justice or judge for his attendance, then the said 
commissioners shall, on the day appointed for that purpose, pro- 
ceed, in a public manner, to number as many tickets as there are 
shares of land marked on the map, which shall be put in a box, 
and the names of the original coparceners, joint tenants or tenants 
in common shall be put, in separate tickets, into another box, when 
a person, appointed by the said justice, judge or commissioners, 
shall proceed to draw a ticket of the names, and then a ticket of 
the numbers, and so proceed until all the tickets are drawn, and the 
share on the map bearing the number of the ticket drawn next 
after drawing the ticket with the name, shall be the separate and 
divided share of' that original coparcener, joint tenant or tenant in 
common, his or her heirs or assigns, in the land so divided; of 
which balloting the said justice or judge or commissioners, shall 
make a full and ample certificate under his or their hands and Certificate. 
seals, specifying particularly the time, place and manner of ballot- 
ing, and the allotment of' the shares. 

6. And be it enacted, That the said justice or judge and the said Witnesses 
may be 

commissioners, are hereby authorized, as the ease may require, to 
issue his or their precept or precepts, under his or their hands and 
seals, commanding such person or persons, who are able to give 
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TITLE IV. any necessary information, to come before him or them, when and CHAP. 11. 

-- where he or they may direct, to testify, by an oath or affirmation, 
concerning such acts, matters or things, as may be necessary for 
the said justice or judge or commissioners to investigate in the 
execution of the trust, duties and services required of them by this 
act, and to bring with them all such patents, surveys, maps, records, 
deeds, or other writings, as may be necessary to be examined by 
the said justice, judge or commissioners. 

7. And be it enacted, That the said commissioners shall trans- 
reit the writing containing their appointment and their oath or 
affirmation of office, properly certified by the person administering 
the same, and the map and field-book, together with the said cer- 
tificate of allotment, and also their accounts, to the justice or judge 
from whom they received their appointment, or in case of his death, 
resignation or removal, then to any other justice or judge of the 
same court, who, after inspecting the same, shall order the said in- 
strumcuts, excepting the account of expenses, to be recorded in 
the clerk's office of the supreme court, or in the clerk's office of 
the county in which the lands lie, •vhich shall be good evidence of 
such partition; and which partition shall be as valid and effectual 
in law to divide and separate the said lands, as if the same had 
been made on writs of partition, according to the course of the 
common law. 

8. And be it enacted, That the said justice or judge shall be 
allowed for the services herein before required of him, at the rate 
of three dollars a day while employed in the said business. 

r;xpenses 9. And be it enacted, That after the said justice or judge shall 
apportioned 
and paid. have ascertained the whole expense of such partition, he shall 

divide the same among the several parts or shares, which shall be 
paid by the persons to whom such shares were allotted, their heirs 
or assigns, within four weeks after the same shall be ascertained, 
or in default of payment of such expense, the said justice or judge 
shall direct a sale to be made, by the commissioners, of so much of 
those parts or shares, deficient in paying the expense, as will be 
sufficient to pay their respective proportions thereof, together with 
the expense accruing on such sale, and shall direct the same to be 

Sale to pay sold by the said commissioners, at public auction, to the highest expenses. 

Deeds. bidder; and the said commissioners' deed to the purchaser shall 
pass as good a title for the separate enjoyment of the same, as if 
all the owners and claimants of shares of the entire tract divided 

had joined therein. 
Ca•e ofmi- 10. And •e it enacted, That when two or more persons shall 
nors, or land y 
in several rlOl• real estate as coparceners, joint tenants or tenants in common, 
counties, 

pro•ided for. any one or more of •vhom are minors under the age of twenty-one 
ß 

Proceedings 
to be record- 
ed. 

Justice's 
fees. 
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years, it shall and may be lawful for the orphans' court of. the TITLE IV. CHAP. 11. 

county in which such real estate may be, or for the prerogative • 
corn% when such real estate is situate in two or more counties, 

upon application made by one or more of. said coparceners, joint 
tenants or tenants in common, or by any person duly authorized in 
their behalf, or claiming under them or any of them, to order and 
direct a division of such real estate to be made between the said 

owners, in such shares and proportions as they may be entitled to 
by law; the metes and bounds of each share to be ascertained by 
three disinterested commissioners, to be appointed by the court, 
whose report, made in writing under their hands, to the next or any 
subsequent term of the said court after such division shall be made 
and approved by the said court, shall be conclusive to all parties 
concerned; and a copy of the appointment of said commissioners, 
together with their report, shall be recorded in a book to be kept Record. 
for that purpose in the office of' the clerk of said court, and copies 
thereof, duly certified under the seal of said court, shall be evidence 
in all courts of law or equity. 

11. And be it enacted, That notice of application to the lorero•a-Notice, to • • whom given. ß 

rive court or orphans' court for the partition of any real estate, 
shall be served upon all the joint tenants, coparceners, or tenants 
in common, interested therein, who shall not have joined in such 
application, and upon the guardian or guardians (if any there be) 
of such as are minors, at least four weeks before the time oF 
making such application, or be published for the like space of 
time in one of the newspapers of this state, circulated in the neigh- 
bourhood of the said real estate; and no order for partition shall 
be made upon such application until satisfactory proof be made to 
the court, of the service or publication of such notice as aforesaid. 

12. And be it enacted, That the necessary costs and expenses Costs ed and paid. 
which shall arise under an order of the prerogative com• or 
orphans' court in any of the cases aforesaid, shall be assessed by 
the said court upon each share, in proportion to the value divided 
to him or her, and may be recovered by a warrant from the said 

.- • Distrained 
court, directing distress and sale to be made of so much umvcr, for. 
wood or herbage as may be found on the part divided to him or 
her, or of' other property belonging to such owner as will be suffi- 
cient to pay the costs and expenses aforesaid, and costs of such 
distress and sale. 

13. And 5e it enacted, That on a partition made by virtue of an Provision in case ofwaste. 

order oœ the prerogative court or orphans' court in any of the 
cases aforesaid, if' any owner or any person claiming under him 
or her, hath, after the death of' the testator or intestate and before 

the division, cut off or made use of. any timber or committed any 
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T•TLE •V. waste or destruction on the premises, the commissioners appointed Ct{AP. 11. 

• to make the division shall estimate the damage done by such owner, 
or person claiming under him or her, and divide the premises so 
that such owner shall be charged with said damage, and have a 
share proportionably less in value than the other owners who have 
done no waste or damage. 

14. 21rid 5e it enacted, That if there be at the time of making 
any partition by virtue of this act, a lien upon the undivided estate 
of any owner, by judgment, decree, mortgage, or otherwise, such 
lien shall thereafter he a lien only on the share assig-ned or allotted 
to such owner; and such share shall he first charged with its just pro- 
portion of' the costs of the partition in preference to any such lien. 

15. And 5e it enacted, That if the commissioners appointed by 
virtue of this act, shall in any case be of opinion that the tract or 
tracts of land or real estate in question are so circumstanced, that 
a partition thereof'cannot be made without great prejudice to the 
owners of' the same, they shall so report; and if • it shall appear by 
satisfactory proof,, that the said tract or tracts of' land or real estate 
cannot be partitioned among the owners and proprietors with- 
out great prejudice to their interest, then and in such case, the 
court or justice or judge to whom the application for the partition 
of such tract or tracts of' land or real estate shall have been made, 

or in case of the death, resignation, or removal of the said justice 
or judge, any other justice or judge of the same court may order 
the said commissioners or persons appointed to make partition as 
aforesaid, to sell such tract or tracts of land or real estate, at pub- 
lic auction, to the highest bidder. 

16. 21rid 5e it enacted, That the said commissioners shall, after 
making such sale or sales, report the same by writing under their 
hands to the next stated term of the court, by whom, or by a justice 
or judge whereof such sale was ordered to he made. 

17. And 5e it enacted, That if the court to which the report of 
the sale of' such land or real estate shall he made as aforesaid, 

shall approve of such sale, it shall confirm the same as valid and 
effectual in law, and shall, by rule of said court, direct the said re- 
port to be recorded, and the said commissioners to execute good 
and sufficient conveyances in the law to the purchaser or pur- 
chasers, for the tract or tracts of land or real estate so sold; 
which said conveyances, duly executed as aforesaid, shall operate 
as an effectual bar, both in law and equity, against the said owners 
and proprietors and against all and every person or persons claim- 
ing by, from or under them or either of them, and a copy of' any 
such report, so recorded as aforesaid, duly certified under the seal 
of said court, shall be evidence in any court of this state. 
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18. And be it enacted, That every commissioner appointec! by TITLE IV. C/tAP. 11. 

virtue of this act, shall, before he enters upon the duties of his up- • 
pointmcnt, take an oath or affirmation, before some person. duly Commission- ers' oath, 

authorized to administer oaths and affirmations in this state, that 
he will honestly, faithfully and impartially execute the trust and 
perform the duties and services required of him by this act, to the 
best of his skill, knowledge and judgment. 

I9. And be it enacted, That in case of the death, resignation, When va- 
cancy sup- neglect or refusal to serve of any of the commissioners to be up-pned. 

pointed by virtue of this act, before the trust, duties and services 
hereby required of them shall be completed, then the court, justice 
or judge to whom the application for partition shall have been 
made, or in case of the death, resignation or removal of such jus- 
tice or judge, any other justice or judge of the same court, shall, 
by writing under his hand and seal, appoint another commissioner 
or commissioners, who, after taking the oath or affirmation pre- 
scribed by this act, shall be vested with the like powers and 
authority as if he or they had beet, originally appointed. 

20. And be it enacted, That in all cases where a sale shall be su•ivor• 
may make 

made by commissioners by virtue of this act, if any of the said corn- deed. 
missionors shall die after making such sale, and either before or 
after the confirmation thereof, it shall and may be lawful f•or the 
surviving commissioner or commissioners to make report of such 
sale, and if the sale be confirmed, to execute a deed or deeds of 
conveyance to the purchasers of the said real estate pursuant to 
such sale; which deed or deeds shall have the same force, effect 
and validity as if made and executed by all the said commissioners. 

21. And be it enacted, That the moneys arising from every sale rroceeds of 
sale paid as aforesaid, shall be ordered by the court to be paid by the corn-over. 

missioners to the parties interested in the real estate so sold, their 
guardians or legal representatives, in proportion to their respec- 
tive rights in the same, deducting from their respective shares the 
costs and charges which may be allowed and ordered to be re- 
tained out of the same; and if any of the said parties shall be 
absent from this state without such legal representative, the pro- 
portion of the money due to every such party shall be put out at 
interest on sufficient security of real property, or invested in public Whe•, i•- 

vested. 
stock, by order and under the direction and control of said court, 
for the benefit of such party. 

22. And be it enacted, That it shall be the duty of the said •ar(•ian to 
courts, respectively, to require of the guardian of any person under give •ond. 
the age of twenty-one years, entitled to a proportion of the moneys 
arising from any sale as aforesaid, such security, by bond, to the 
ordinary of this state, as the said court shall judge to be sufficient, 
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for the benefit of such minor, conditioned for the faitht•ul discharge 
of the trust committed to such guardian. 

23. And be it enacted, That whenever any widow may be enti- 
fled to dower in any tract or tracts of land or real estate ordered 
to be sold as aforesaid, and such widow shall, before or at the time 
of making such sale, by writing under her hand and seal, signify her 
assent and determination to relinquish her dower in the same, so 
that the said tract or tracts of land or real estate may be sold •ree 
of the incumbrance of her said dower, then and in such case one- 
third part of the moneys arising from such sale shall be put out 
at interest on sufficient security of real property, or invested in 
public stock, by order and under the direction and control of said 
court, for the benefit of such widow during her natural life, and 
the interest thereon shall be paid to her as the same may become 
due, as a compensation .for and in lieu of her said dower, and at 
her decease the said principal sum shall be dist•'ibutcd among the 
parties interested, in the manner herein before directed. 

24. And be it enacted, That there shall be allowed in proceed- 
ings under this act: 

To t•e Justice, orudge or Court. 
]For order for sale, one dollar. 

" confirmation of sale and ordering conveyance, one dollar. 
To t?•e C•erk. 

For entering and filing report of sale, flinty cents. 
" recording tl•c same, for each sheet, eight cents. 
" entering order of confirmation and for conveyance, fiœty cents. 

To t?•e Surrogate. 

For drawing petition, reading, filing and recording decree ap- 
pointing commissioners, and a certified copy oœ such decree, 
three dollars and œorty cents. 

" recording report oœ commissioners, œor each sheet, eight cents. 
Commissioners. 

For each commissioner one dollar and fifty cents a day œor each 
day employed in the service, together with all actual expenses 
for SUlweying, chain-bearing, assistants and other necessary 
expenses, and such further reasonable allowance as the court 
may judge proper, to be taxed by the court. 

25. And be it enacted, That in all cases where commissioners 
appointed by virtue of this act, to make partition of real estate, 
shall make sale thereof as aforesaid, and shall pay the net proceeds 
of such sale or sales to the persons entitled by law to receive the 
same, it shall and may bc lawful for the said commissioners to pro- 
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duce the receipts and discharges therefor to the surrogate of the TITLE IV. CHAP 12. 

county in which the said real estate, or the more valuable part • 
thereof, is situate; and the said surrogate shall immediately record 
the same in the book of receipts and discharges in his office, pro- 
vided the same be first proved or acknowledged in the manner 
that deeds of Conveyance of land are required to be proved or 
acknowledged, which proof or acknowledgment shall be recorded 
with such receipts and discharges; and the said surrogate shall 
endorse on such receipts and discharges the book and page on 
which the same are recorded, with the time of recording the same• 
and sign his name thereto; and the said record, or a certified copy 
thereof, under the hand and seal of office of the surrogate, shall be 
received in evidence in any court of record in this state, if it shall 
be made to appear to the satisfaction of said court that the ori•nal 
receipt and discharge hath been lost, or that it is not in the power 
of the party offering the copy in evidence to produce the same. 

26. And be it enacted, That the court of chancery shall have clmncery raay order 

power upon bill filed in that court fbr the partition of real estate, sale. 
to decree the sale thcreoœ 

27. _And be it enacled, That nothing in this act contained shall Rights of other parties 
be so construed as to injure, prejudice, defegt or destroy the estate, save& 
right or title of any person or persons claiming such tract or tracts 
of land, or any part thereof, or anything therein, by title under any 
other person or persons, or by title paramount or superior to 
the title of such coparcener, joint tenant or tenant in common, 
among whom partition is to be made; and that nothing in this act 

East and 
contained shall extend to the partitioning of • the lands held in corn- West Jersey 
mort by the general proprietors of the eastern or western divisions r rørrietørs• 
of this state, 

CHAPTER 12. 
PARTITION AMONG JOINT TENANTS, 

1. Partition compelled. ! 5. Under-sheriffmay exOcute writ, etc; 2. And so of limited estates. 6. Penalty for neglect of duty. 

3. Proceedings to be had. ] 7. Vv'here writs reParnable. 4. No plea in abatelnent. 8. Costs apportioned and paid. 
, 

an •ct to compel joint tenants and tenants in common to make partition, 
and for the more easy obtaining partition of lands in e0pareenary, joint 
tenancy, and tenancy in common, 

Passed March 9, 1797. 

1. •g IT ENACTED •y the Council and General Assembly of this Jo•,t .. and tenante 

state, and it is ]&ere•y enacted by tI•e aut]w•ity of •e same, That all in commo•t 
K 
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TITLE IV. joint tenants and tenants in common, that now be, or hcreai'tcr CHAP. 12. 

• shall be, of any estate or estates of inheritance, in their own right 
may be corn-or in right of their wives, of any lands, tenements or hereditaments pelled to 

make parfl- within this state, shall and may be compelled, by virtue of this act, tion of lands 

to make partition between them of all such lands, tenements or 
hcrcditamcnts, as they now hold, or hereafter shall hold, as joint 
tenants or tenants in common, by writ of pas•itlon, in that case to 
be devised in the court of chancery, in like manner and form as 
coparcencrs by the common law have been and are compelled to 
do, and the same writ to be pursued at the common law; provided 

•a shall always, that every of the said joint tenants, or tenants in common, have aid of 

one •other. and his, her and their heirs, after such partition made, shall and may 
have aid oœ the other, or of his, her or their heirs, to the intent to 
deraign the warranty paramount, and to recover for the rate as 
used between coparceners after partition made, by the order of the 
common law. 

Joint tenants 2. And be it enacteel, That all joint tenants, and tenants in 
and tenants 

incommon common, and every of them, who now hold, or hereafter shall 
for life or 

years corn- hold, jointly or in common, for term of life or lives, year or years, 
pellable to 
make patti- and joint tenants, or tenants in common, where one or some of 
tion; them have or shall have estate or estates for term of lifb or lives, 

or year or years, with the other or others, that have or shall have 
estate or estates of inheritance or freehold in any lands, tenements 
or hereditmncnts, shall and may be compelled from henceforth, by 
writ of partition, out of the court of chancery, upon his, her or their 
case or cases, and to be pursued at the common law, to make 
severance and partition of all such lands, tenements or heredita- 
ments, which they hold jointly or in common, for term of life or 
lives, year or years, or where one or some oœ them hold jointly or 
in common, for term of life or lives, yeas- or yew:s, with another or 
others, that have an estate or estates of inheritance or œrcehold; 

but such par. provided always, that no such partition or severance hereafter to be 
tition shail 

aa•ct only made by force of this clause of this act be, nor shall be prejudicial 
the parties ana their re- or hurtful to any person or persons, their heirs or successors, other 
presenta- tires. than such as be parties unto the said partition, their executors or 

assigns. 
If the tenant 3. Anal be it enactc(•, That after process oœ pone, or attachment, 
shall not 
pear infif- returned upon any writ of partition, between co]?arcencrs at the 
teen days 
terserv•ce common law or custom, or between joint tenants, or tenants in 
of process, the court common, by virtue of this act, aliidavit being made by any credible 
may exam- person, of due notice given of the said writ of partition to the ine demand- 

ant's title, tenant or tenants to the action, and a cony thereof left with the •ve judg- 

ment, and a- Occupier, or tenant or tenants, or if they cannot be found, to the ward a writ 

t• m•erar-wi•'e• son or daughter, being of the age of twenty-one years or 
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upwards, of the tenant or tenants, or to the tenant in actual pos- TITLE IV. CHAP. 12. 

session, by virtue of any estate of freehold, or for term of year or -- 
tW tition; upon years, or uncertain interest, or at will, of the lands, tenements .. which. after 

hereditaments, whereof the partition is demanded, (unless the -aid its return, • judgment fi- 

tenant in actual possession be demandant in the action), at least nalshanbe entered, and 

twenty days before the day of the return of the said pone or at. be conclu- sive; 

tachmerit, if the tenant or tenants to such writ, or any of them, or 
the true tenant to the messuages, lands, tenements or heredita- 
ments, as aforesaid, shall not in such case, within fifteen days after 
the return of such writ of pone or attachment, cause an appear- 
ance to be entered in such court, where such writ of pone or 
attachment shall be returnable, then, in default of such appearance, 
the demandant having entered his declaration, the court may pro- 
ceed to examine the demandant's title and quantity of his part and 
purpart, and accordingly as they shall find his right, part and 
purpart to be, they shall, for so much, give judgment by default, 
and award a writ to make partition, whereby such proportion, part 
and purpart may be set out severally; which writ being executed 
after eight days notice given to the occupier or tenant or tenants 
of the premises, and returned, and thereupon final judgment en- 
tered, the same shall be good and conclude all persons whatsoever, 
after notice as aforesaid, whatever right or title they have, or may 
at any time claim to have in any of the messuages, lands, tenements 
or hereditaments mentioned in the said judgment and writ of par- 
tition, although all persons concerned are not named in any of the 
proceedings, nor the title of the tenants truly set forth; provided but if the te- nant or any 

always, that if such tenant or person concerned, or either of them, person into rested, shall, 

against whom, or his, her or their right or title, such judgment, within one year after 

by default, is given, shall, within the space of one year after the j•,dgmcn[or, in case of in- 

first judgment entered, or in case of' infancy, coverture, insane f•ncy, insam' ty, coverture 

memory, or absence out of the state, within one year after his, her o• absence, within one 

or their return, or the determination of such inability, apply to the yearafterthe removal of 

court, by motion, where such judgment is entered, and show good such disabili. • • ty, show good 
and probable matter in bar oF such partition, or that the aemana-cause inbar ß of such partx- 
ant hath not title to so much as he hath recovered, then, and ln tition, the 

n • judgment such case, the court may suspend or set aside such judgment, a a may be set 
aside, and the 

admit the tenant and tenants to appear and plead, and the CaUSeparty admit. 
shall proceed according to due course of law, as if no such judg-ted tn plead. 
ment had been given; and if the court, upon hearing thereof,, shall 
adjudge for the first demandant, then the said first judgment shall 
stand confirmed, and be good against all persons whatsoever, 
except such other persons as shall be absent or disabled as afore- 
said; and the person or persons so applying shall be awarded 
thereupon to pay costs; or if, within such time or times aforesaid, 
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TITLE IV. the tenants or persons concerned, admitting the demandant's title, CHAP. 12. 

parts and purparts, shall show to the court any inequality in the 
partition, the court may award a new partition to be made in the 
presence of all parties concerned, if they will appear, notwith- 
standing the return and filing upou record of the ibrmer; which 
said second partition returned and filed, shall be good and firm for 
ever against all persons whatsoever, except as before excepted. 

•-or•eain 4. And be it enacted, That no plea in abatement shall be ad- 
abatement to 

be admitted. mitted or received in any suit for partition, nor shall the same be 
abated by reason of the death of any tenant. 

m absence of 5. •tnd be it enacted, That when the high sheriff, by reason of' 
high sheriff, --. 
in•whatman-d•stance, infirmity, or any other hinderance, cannot conveniently be 
her the un- 
der-sheriff present at the execution of any judgment in partition, in such case, 
may execute the under-sheriff, in the presence of two justices of the peace of the the writ of 

partition. county, where the lands, tenements or hereditaments to be divided 
do lie, shall and may proceed to the execution of any writ oœ par- 
tition, by inquisition in due form of law, as if the high sheriff were 
then personally present; and the high sheriff thereupon shall, and 
he is hereby enabled and required to make the same return, as if 
ho were personally present at such execution; and in case such 
partition be made, returned and filed, he, she or they, that was or 
were tenant or tenants of any of the said messuages, lands, tene- 
ments and hereditaments, or of any part or putpart thereof, before 

The tenant they were divided, shall be tenant or tenants for such part set out shall hold 

the rart al- severally to the respective landlords or owners thereof, by and lotted to his 

landlord, under the same conditions, rents, covenants and reservations, whero who shall 

warrant the they are or shall be so divided; and the landlords and owners same, as be- 

forepartition the several parts and purparts, so divided and allotted as aforesaid, was made. 

shall warrant and make good to the respective tenants the said 
several parts severally, after such partition, as they are or •vcre 
bound to do, by any agreement, lease or grant of their respective 
parts, before any partition made; and in case any demandant be 
tenant in actual possession to the tenant to the action, for part and 
proportion, or any part thereof, in the messuages, lands, tenements 
and hereditaments, to be divided by virtue of a writ of partition as 
aforesaid, for any term of life or lives, year or years, or uncertain 
interest, the said tenant, so in actual possession, shall stand and be 
possessed of the said purparts and proportions, for the like term, 
and under the same conditions and covenants, when it is set out 
severally in pursuance of this act. 

6. •tnd be it enacted, That the respective sheriffs, their under- 
sheriffs and deputies, and in case of sickness or disability off tho 
sheriff, all justices of the peace, within their respective counties, 
shall give due attendance to the executing of such writ of partition, 

Penalty on 
sheriffs and 
other officers 
for neglect 
of duty in 
executing 
writs of par- 
tition. 
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unless reasonable cause be shown to the court, upon oath or afiqrma- TITLE •IV. CHAP. 13. 

tion, and there allowed off or otherwise be liable, every of them, to • 
pay unto the demandant such costs and darnages as shall be awarded 
by the court, not exceeding thirty dollars; tbr which the demand- 
ant or plaintiff may bring his action in any court having cognizance 
thereoff and recover the same with costs. 

7. And be it enacted, Tha• all writs of partition, which shall be WritsoCp•r. tition to be 

issued by virtue of` this act, shall be made returnable before the retur•ableto 
• • the supreme 

supreme court of this state, and no other, which court is netcoy court. 
declared to have jurisdiction oœ the same. 

8. And be it enacted, That in all suits of` partition, which shall Costs to be apportioned 
be instituted by virtue of` this act, and wherein the demandant among, •d 

j. • paid by the 
shall recover, the costs thereof shall be divided and apporuoneara•ties,•c- 

• • . cording to 
by the court, or any justice of' the court, among the aemanaanr, their respec- 
defendant, tenant, and others concerned, according to their re -tireshares' 
spective parts and putparts of the lands, tenements and heredita- 
•nents as aforesaid; and if such defendant, tenant, or others con- 
cerned, shall not forthwith pay his, her or their proportion of such 
costs, that then the demandant shall have and recover the same by 
judgment of` the court, and execution against the body or bodies, 
or the goods and chattels, lands and tenements of` such defendant, 
tenant, or others concerned. 

9. Obsolete. 

CHAPTER 13. 

•EFE•ENCES AND ARBITRATIONS. 

1. Submission made rule of court. I 5. Process for witnesses' and referees' fee.•. 2. When and how award set aside. 6. Arbitrators to be sworn. 

3. Proceedings upon report made. [ 7. Process for witnesses before arbitrators. 
4. Referees to be sworn. [ 

An Act for regulating references and determining controversies by arbi-•rv.•s, a•4. 
trati0n, 

Revision....Approved April ].•, ].846. 

1. By. •a' v.•CTV.•) by t•e Senate and General Assembly • t/•eSu•m•sion made •le of 

State • New Jersey, That it sh•11 •nd m•y be l•wful for all per-court. 
sons who •re desirous og ending, by arbitration, any controversy, 
suit, quarrel or m•tter in contention, for which there is no other 
remedy but by personal action, or suit in equity, to •ee, 
their submission of the suit to the award or umpirage of •ny per- 
son or persons shall be made a rule of any of the courts of record 
of this state, which the parties shall choose, and to inse• such 

•2 
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TITLE IV. their a•'eement in their submission, or the condition of the bond, CHAP. 13. 

--or promise, whereby they oblige themselves respectively to submit 
to the award or umpirage of any person or persons; which agree- 
ment, being so made and inserted in their submission, or promise, 
or condition of their respective bonds, shall or may, upon producing 

Prooftobe an affidavit thereof,, made by the witnesses thereunto, or any one of 
made. them, in the court of which the same' is agreed to be made a rule, 

and reading and filing the said affidavit in court, be entered of 
record in such court, and a rule shall thereupon be made, by the 
said court, that the parties shall submit to, and finally be concluded 
by, the arbitration or umpirage which shall be made concerning 
them by the arbitrators or umpire pursuant to such submission; 

Performance and in case of disobedience to such arbitration or umpirage, the of award en- 

forced. party refusing or neglecting to perform and execute the same or 
any part thereof,, shall be subject to all the penalties of' centcraning 
a rule of court, when he is a suitor or defendant in such court, and 

How process the court, on motion, shall issue process accordingly, which process stayed. 
shall not be stopped or gelayed in its execution by any order, rule, 
command or process of any other court, either oœ law or equity, un- 
less it shall be made to appear on oath or affirmation to such court, 
that the arbitrators or umpire misbehaved themselves, and that such 
award, arbitration or umpirage, was procured by corruption or 
other undue means. 

•o• set a- •.' A•cl 5e it enacted, That any arbitration or umpirage, pro- 
side. 

cured by con'uption or undue means, shall be judged and esteemed 
void and of none effect, and accordingly be set aside by any court 
of law or equity, so as complaint of.such corruption or undue prac- 
tice be made in the court where the rule is made for submission to 

such arbitration or umpirage, before the last day of the next term 
after such arbitration or umpirage has been made and published to 
the parties• 

Proceedings 3. And be it enacted, That whenever a cause shall be referred by 
upon report rule of court, to referees, the report or award oœ such reœerees, or maole. 

of the major part of them, if confirmed by the court, shall be final, 
and conclude the parties; and if any sum be thereby found for the 
plaintiff or plaintiffs, judgment shall be entered and execution issued 
for the same, with costs, if, by law, the plaintiff or plaintiffs would 
have recovered costs had a verdict passed in the same cause for the 
sum so reported to be due; but if' the referees, or the major part 
of them, report that there is not anything due to the plaintiff or 
plaintit•, and the report be continned, then judgment shall be 
entered against the plaintiff or plaintifl•, that he, she or they take 
nothing by his, her or their writ, bill or plaint, and the deœendant or 
doœendants shall, in such case, have judgment for and recover his, 
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her or their costs against the plaintiff or plaintiffs, if, by law, the TITLE IV CHAP. 13. 

defendant or defendants would have been entitled to costs had a 

verdict passed in the same cause for him, her or them; and if the 
referees, or the major part of them, report any sum to be due to 
the defendant or defendants, and the report be confirmed, then judg- 
ment shall be entered and execution issued against the plaintiff or 
plaintiffb for the sum so reported to be due to such defendant or 
defendants, with costs, if, by law, the defendant or defendants would 
have been entitled to costs had a verdict in the same cause passed 
against him, her or them. 

4. And be it enacted, That in every cause referred by rule Of Referees to 
be sworn. 

court, each referee shall, before he proceeds to the business of the 
reference, take an oath or affirmation faithfully and fairly to hear 
and examine the cause in question, and make a just and true report 
according to the best of his skill and understanding; which oath 
and affirmation any judge of any court of'record, or any justice of 
the peace of this state is hereby authorized and required to admin- 
ister. 

5. And be it enacted, That in every cause referred by rule of Prøcessfør witnesses. 

court, process of subpoena may issue out of such court to convene Referee•-' 
witnesses before the referees, and the said witnesses shall be exa-fees. 
mined on oath or affirmation; which oath or affirmation the referees 
in the said cause are hereby authorized to administer; and there 
shall be allowed to every such referee, one dollar for every day 
necessarily spent in the business of the reference, besides a reason- 
able allowance for his expenses which, in the first instance, shall be 
paid by the prevailing party, and shall afterwards be allowed to 
such party in the taxation of costs where costs are recoverable. 

6. And be it enacted, That in cases of arbitration, every arbitrator Arbitrators 
ß sworI1. 

shall, before he proceeds to the business submitted to him, take an 
oath or affirmation of the like nature with that herein before pre- 
scribed to be taken by referees, and to be administered in like man- 
her. 

7. And •e it enacted, That in all cases of' arbitration, it shall be Pro,e•s for 
witnesses 

lawful for any justice of the peace within the county wherein such before 
trators. 

arbitration may be, to issue subpoenas for witnesses to appear before 
the arbitrator or arbitrators, and for him or such arbitrator or arbi- 
trators to swear or affirm such or any other witnesses before the 
same; and if: any such wireess shall not appear when so subpoe- 
naed, or if appearing, shall refuse to be sworn or affirmed and give 
evidence, he shall be liable to the same fines and penalties as he 
would bc by law for such defau].t or refusal, if' committed in any 
court of' recor([ in this state. 
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CIVIL REMEDIES. 

CHAPTER 14. 
REPLEVIN. 

1. W'hcn v•'it to issue. 

2. May issue to coroners. 
3, Out of what courts. 

4. Officer may break open building. 
5. Must take security before deliverance. 
6. When writ of second deliverance allowed. 

7. Goods delivered, unless claimed. 
8. Officer's return. 

9. Penalty for unlawful delive W. 
10. Avo•vry by landlord. 

11. Pleadings. 
12. %Vho may lawfifily join. 
13. Nonsuit and writ of inquiry. 
14. Judganent on demurrer and writ. 
15. Bond, in replevin of distress for rent. 
16. Defendants may avow generally. 
17. Plaintift; discontinue without costs. 
18. Costs assessed on replevin bond. 
19. Costs determined by jury. 
20. 'When replevin does not lie. 

An Act for the better regulat[0n of actions of replevin, 
Revision....Approved April 15, 1846. 

1. Be •T ENACTED by the Senate and General Assembly of t/te 
State of _New Jersey, That if the goods or chattels of any person be 
taken and wrongfifily detained, the sheriff by a writ of replevin, 
shall cause the same goods or chattels to be replevied and delivered, 
and shall summon the person who took them, to appear at the 
rctm'n of the said writ, and answer the plaintiff of the taking and 
unjust detention of the same. 

2. And be it enacted, That writs of replevin may be directed to 
and executed by the coroners of any county, in all cases in which 
by the laws of this state, writs in other actions may be directed to 
and executed by such coroners; and all such writs of replevin may 
be executed and returned by any one of such coroners in the same 
manner in all respects, as sheriffs are by law authorized or directed 
to execute and re•urn the same; and all bonds required by law to 
be taken in such cases shall be made to the coroner executing such 
writs by his name of o•ce. 

3. And be it enacted, That all •its of replevin shall issue out of 
the supreme court, or out of the circuit court, or court of common 
pleas of the county where the distress was made, and the said writs 
shall be made returnable to the court out of which they issued. 

4. And be it enacted, That i• any person shall take the goods 
and chattels of another, and convey and put them into any stable, 
building, house, or place of strength, and the pemon from whom 
the same goods or chattels shall be taken, sues for a replevin 
thereof, the sheriff or coroner shall solemnly demand deliverance 
thereof at the stable, building, house or place where the same are 
detained; mid if neither the taker nor any person on behalf of such 
taker, shall upon demand, deliver the same, or if no person shall 
come upon such demand to deliver the same, the sheriff or coroner 
shall take the power of his county and break open such stable, 
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building, house or place of strength, and make replevin according TITLE IV. CHAP. 14. 

to the writ. 

5. And be it enacted, That every sheriff or coroner, before he Totakeseeu- ß rity before 
makes deliverance of any goods or chattels, by virtue of any writ deliverance. 
Of replevin, shall take of the plaintiff sufficient security to prose- 
cute the suit, and to return the same goods or chattels if return 
thereof shall be adjudged, and if any sherift' or coroner shall take 
security otherwise, or neglect to take such security, he shall answer 
for the value of the goods and chattels, and the person who dis-rena•ty for 
trains, shall have his recovery by writ, that he shall restore to him neglect. 
such or so many goods or chattels. 

6. And 5e it enacted, That if the plaintiff in any action of re-•V•en w•it of second de- 

plevin shall make default, and a return of the goods or chattels is liverance ai- 
dwarded to the distrainer, the sheriff or coroners shall be com -1øwed' 
manded by a judicial writ issuing out of' the same court, in which 
the matter was moved, and no other, to make return of the goods 
or chattels unto the distrainer; in which writ it shall be expressed, 
that the sheriff or coroners shall not deliver them without writ, 

making mention of the judgment; and if the plaintiff come unto 
the said court and desire replevin of the same goods and chattels, 
he shall have a judicial writ, commanding that the sheriff or coro- 
ners, taking security for the suit, and also for the return of the same 
goods and chattels, or for the value of them if return shall be 
awarded, shall deliver unto the plaintiff the goods and chattels be- 
fore returned; and the distrainer shall be attached to come and be 
at a certain day, at the court in which the plea was moved, to an- 
swer the plaintiff for the taking and unjustly detaining the same; After second default, dis- 

and if the plaintiff make default again, or for another cause return tress irreplc- viable. 

of the distress be awarded, being now twice replevied, the distress 
shall remaiu irrepleviable; but if a distress be talcon anew and for 
a.new cause, the process aforesaid shall be observed in the same 
new distress. 

7. And 5e it enacted, That the sheriff or coroner to whom any coeds deli- 
• vered, •mless 

writ of replevin shall be delivered, shall take the goods and chat-claimed 
tels whereof deliverance is sought, into his own custody and posses- 
sion, notwithstanding any claim of property therein by the defend- 
ant, and shall proceed to make deliverance thereof to the plaintiff in 
the said xvrit named, unless the said defendant shall, within twenty- 
four hours after service of a copy of the said writ of replevin upon 
him, deliver to such sheriff or coroner a written claim of property, in w•i•g. 
specifying the goods and chattels so claimed, and shall also, within 
the time aforesaid deliver to such sheriff or coroner a bond, with •ond to b• 

ß g•ven, whicl• 
one or more sufficient sureties, being freeholders and residents m •y be as. 
the county, and in double the amount of the value of the goods signed. 
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•'•Trm iv. and chattels so claimed, with condition to deliver the said goods 
CHAP. 14. 

---and chattels in as good condition as the same were at the time of 
making such claim, to the plaintiff or his lawihl representatives, if 
the same shall be adjudgcd to the plaintiff; which bond the said 
sheriff or coroner is hereby authorized and required, at the request 
and costs of the said plaintiff or his lawful representatives, to as- 
sign to such plaintiff or his lawful representatives, who are hereby 
authorized, if the said bond shall be forfeited, to bring an action, 
and recover thereupon, in his o•vn name. 

S. And be it enacted, That the sheriff or coroner to whom any 
such claim of property and bond shall be delivered, shall make re- 
turn of the facts to the court out of which the writ of replevin 
issued, and shall annex the said claim of property to the said writ, 
and retm• the same therewith; and thereupon the said suit shall 
be proceeded in and determined in the same manner, in all re- 
spects, as if such claim of property had not been made. 

rena•ty for 9. And be it enacted, That if any sheriff or coroner to •vhom unlawtul de- 

•i¾ory. any writ of replevin shall be delivered, either by himself or his 
deputy or bailiff, shall make deliverance to the plaintiff of the 
goods and chattels mentioned in such writ, or of any part thereof,, 
before he shall have Selwed a copy of the said writ upon the defend- 
ant, or within t•venty-four hours after such stowice, or shall omit 
or refuse, upon receipt or tender of such claim of property and 
bond as are herein before mentioned, to restore the goods and 
chattels so claimed to the defendant, such sheriff or coroner shall, 
for every such offence, besides being answerable to such defendant 
for all damages, foneeit two hundred dollars, to be recovered with 
costs of' suit by action of debt, in any court of competent jurisdic- 
tion, by any person •vho will sue for the same, the one half of said 
sum to be appropriated to the use of the person who shall sue For 
the same, and the other half to the use of the state. 

Avowryby 10. And •e it enacted, That wheresoever any lands, tenements 
landlord, 
wherereple- Or hereditaments are or shall be held by any person or persons, by 
vin is bro't 

•br goods rents, customs or services, if' the. person of whom any such lands, 
d•strained 
ibr rent. tenements or hcrcditamcnts are or shall be held, shall distrain upon 

the same lands, tenements or hcrcditamcnts for any such rents, 
customs or services, and replevin thereof be sued, the person of 
whom the same lands, tenements or hcrcditamcnts are or shall be 
so holden, may avow, or his or her bailiff or servant make cogni- 
zance, or justify, For taking the said distress upon the same lands, 
tenements or hcreditamcnts so holden, as in lands, tenements or 

hcreditmncnts within his or her fee, alleging, in the said avowry, 
cognizance and justification, the same lands, tenements or heredit~ 
amcnts to be holden of him or her, without naming any person 

Of•cel"S rc- 
tl/rll, 
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certain to be tenant of the same, and without making any avowry, TITLE IV. CHAP. 14. 

cognizance or justification upon any person certain; and the dis- 
trainer or his or her bailiff or servant, may make avowry, cogni- 
zance or justification, in like manner and fmxn upon every writ 
of second deliverance. 

11. And be it enacted, That the plaintiffs and defendants in atlP•eaai-gs. 
writs of replevin or of second deliverance, and in every of them, 
shall and may have like pleas and like aid-prayers in all such 
avowrios, cognizances and justifications, (pleas of disclaimer ouly 
excepted,) as they might have had before the making of this act, 
and as though the said avowry, cognizance or justification had 
been made after the due order of the common law. 

12. And be it enacted, That all such persons as by the common Who may 
law may lawfully join to the plaintiffs or defendants in the said lawfunyjøin' 
writs of'replevin or of second deliverance, as well without process 
as by process, shall and may join unto the said plaintiffs or defend- 
ants, as well without process as by process, and have like pleas and 
like advantages in all things (pleas of disclaimer only excepted) as 
they might have done and had by the order of the common law, 
before the making of this act. 

13. And be it enacted, That whensoever any plaintiff in re-Nonsuit and writ of inqui- 
plevin shall be nonsuit before issue joined in any suit of replevin, •y. 
by w•qt lawfully returned, removed or depending in any court of 
record, the defendant, if' the distress was made for rent, making a 
suggestion in nature of an avowry or cognizance for such rent, to 
ascertain the court of the cause of distress, the court, upon his 
prayer, instead of awarding a return of the distress, shall award a 
writ to the sheriff or coroners of the county where the distress was 
taken, to inquire, by the oath or affirmation of twelve good and 
lawful men of his bailiwick, touching the sum in an-ear at the time 
of such distress taken, or the value of the goods or chattels dis- 
trained, and fifteen days notice shall be given to the plaintiff or sot• to b• 
his attorney of the sitting of such inquiry, and thereupon the sheriff •'•' 
or coroner shall inquire of the truth of the matters contained in 
such writ, by the oath or affirmation of twelve good and lawful men 
of his county; and upon the return of such inquisition the defend- 
ant shall have judgment to recover against the plaintiff the arrear- Judgement. 

ages of such •ent, in case the goods and chattels distrained shall 
amount to that value; and in case they shall not amount to that 
value, then so much as the value of the goods and chattels so dis- 
trained shall amount unto, together with his full costs of suit, and 
shall have execution thereupon for the same by capias ad satis?a-E,•t•o,. 
ciendum, fieri facias or otherwise, as the law shall require; and in Nonsuit after 

case such plaintiff shall be nonsult, after cognizance or avowry •o•y, e•. 
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TITLE IV. made and issue joined, or if the verdict shall be given against such CHAP. 14. ' 

. plaintiff, then the jurors, ernpanneled or retroreed to inquire of 
such issue, shall, at the prayer of the defendant, inquire concerning 
the sum of the arrears and the value of the goods and chattels dis- 
trained, and thereupon the avowant or the pelfson who makes cog- 
nizance shall have judgment for such arrearages or so nmch thereof 
as the goods'and chattels distrained amount unto, together with his 
full costs, and shall have like execution for the same as aforesaid. 

.mam•enton ]4. And be it enacted, That ifjudgment be Wen upon dernurrer demurrer-- 

writ of in- for the avowant, or the person who makes cognizance for any rent, quiry. • 
the court, instead of awarding a return of the distress, shall, at the 
prayer of' the defendant, award a writ to inquire of the value oœ 
such distress, and upon the return thereof, judgment shall be given 
for the avowant or person who makes cognizance as aforesaid, 
for the arrears alleged to be behind in such avowry or cogmizance, 
i•the goods and chattels so allstrained shall amount to that value; 
and in case they shall not amount to that value, then for so much 
as the said goods and chattels, so distrained, amount unto, togcthcr 
with his full costs of suit, and shall have like execution for the 
same as aforesaid. 

]•ondin re- 15. And be it enacted, That every sheriff shall, in every replevin plevin of dis- 
l•ressforrent. Of a distress œor rent, take, in his own name, from the plaintiff and 

two responsible persons as sureties, a bond in double the value of 
the goods and chattels distrained, (such value to be ascertained by 
the oath or affirmation of one or more witness or witnesses not in- 

terested in the distress, which oath or a•rmation such sheriff is 

hereby authorized and required to administer), and conditioned for 
prosecuting the suit with effect and without delay, and for duly 
returning the goods and chattels distrained, in case a return shall 
be awarded, before any deliverance be made of the distress; and !•fay be as- 

signed, that the sheriff taking such bond, shall, at the request and costs of 
the defendant, avowant or person making cognizance, assign such 
bond to the defendant, avowant or person making cognizance, by 
endorsing the same, and attesting it under his hand and seal, in the 
presence of t;vo or more witnesses; and if the bond so taken and 
assigned be forfeited, the defendant, avowant or person making 

a•asued. cognizance, may, in his own name, bring an action and recover 
thereupon; and the court, where such action shall be brought, 
may, by a rule or rules of the same court, give such relief to the 
parties upon such bond, as shall be agreeable to justice; and such 
rule or rules shall have the nature and effect of a defeasance to 

such bond. 

16. And be it enacted, That it shall and may be lawful to and 
for all defendants in replevin, to avow or make co•mfiZance gene- 

What in- 
quest and 
judgment. 

Defendants 
may avow 
generally. 
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rally, that the plaintiff in replevin or other tenant of the lands and 
tenements, whereon such distress was made, enjoyed the same • 
under a grant or demise at such a certain rent, during the time 
wherein the rent distrained for accrued, which rent was then and 
still remains due, without further setting forth the grant, tenure, 
demise or title of such landlord or landlords, lessor or lessors, 
owner or owners. 

17. And be it enacted, That in all actions of replevin, where the 
defendant or defendams do not appear or make defence, but suffer 
judgment to be entered by default, the property having been rede- 
livered, there shall be no judgment rendered for damages or costs; 
and the plaintiff in such action may be at liberty to suggest that 
fact upon the record, and enter a discontinuance of his said action, 
without costs, except in case of demand being made in writing, 
prior to the commencement of the action, the defendant shall have 
refused to make deliverance of the property. 

18. And be it enacted, That in all actions upon replevin bonds, it 
shall be the duty of the court or jury, as the case may be, to in- 
clude the costs taxed in the original action, as part of the damages 
to be assessed therein, independent of the amount ascertained to 
be due to the landlord or other defendant in the original action, 
upon which judgment may be rendered and execution issued ac- 
cordingly. 

19. And be it enacted, That in all actions of replevin, for goods 
and chattels taken in distress, hereafter to be brought in any of the 
courts of this state, the jury trying the same or to whom the ques- 
tion of damages shall be submitted, shall determine by their verdict 
whether the plaintiff or defendant shall pay the costs of the suit, or 
whether each party shall pay his own costs. 

20. And be it enacted, That no replevin shall lie in case of dis-When re- 
plevin does tress for any tax, assessment or fine, to be collected or levied in not lie. 

pursuance of any law of this state; and if any person or persons 
shall hereafter sue out or prosecute a replevin, in any such case, he 
or they shall forfeit one hundred and fifty dollars, to be recovered, 
with costs of suit, by any person, who shall sue for the same, by 
action of debt, in any court of record having cognizance thereof; 
the one moiety of the said forfeiture to the person who shall sue 
for the same and the other moiety to the state. 

TITLE IV. 
CHAP. 14. 

Plaintiff may 
discontinue 
without 
costs. 

ed on reple- 
vin bonds. 

Costs, when 
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by jury. 
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TITLE •V. 
CHAP. 15. 

CHAPTER 15. 
WASTE. 

1. Guardian not to make or suffer. [ 5. Between parcchefs, etc. 2. Tenant not to Inake o• suf•br. 6. Heir may have action. 

3. •,Vho liable to action of. [ 7. Tenant who lets estate. liable, 4. Proceedings on default. 8. Not lie for damage by fire. 

a•v..oos. An Act for the prevention of waste, 
Passed March 17, 1795, 

A g•araian 1. BE IT ENACTEl) by the Council and General Assembly of tlds 
not to suffer 
or make state, and it is hereby enacted by tYee authority of tY•e same, That no 
waste of the 
inheritance guardian shall make or suffer any waste, sale or destruction of the 
of his ward. inheritance of his ward, or of those things that he hath or may 

have in his custody'; but shall safely keep the same inheritance to 
the use of the said heir, and keep and sustain the houses, gardens 
and other things pertaining to the same lands, by and with the 
issues and profits thereof, and shall deliver the same to his ward, 
when he comes to his full age, in as good order and condition at 
least as such guardian received the same, and shall answer to such 
heir for the residue of sucl/ issues and profits •f• the same inheri- 
tance by a lawful account, saving to the guardian his reasonable 

• •ardian charges and expenses; and if any guardian shall make or suffer sufibr or 

ma•e waste, any waste, sale or destruction, of the inheritance of his ward, he 
the ward 

shall recover shall lose the same custody, and shall recompense the ward thrice 
treble dam- 

age•. as much as the damages shall be assessed at by the jury. 
•enant shall 2. And be it enacted b•J U•e auUwrity aforesaid, That no tenant 
not commit 
or •u•er for life or years, or for any other term, shall, during the term, 
wa•te. make or suffer any waste, sale or destruction of houses, gardens, 

orchards, lands or woods, or anything belonging to the tenements 
demised, without special license in writing, making mention that 
he may do it. 

•½tion o• 3. And be it further enacted by the auffwrity (•orcsaid, That any 
waste given 
ag•in• ten- person may have a writ off waste out of chancery against him or 
•t•y cur- her, who ho]deth by curtesy, or otherwise, for term of life, or for rosy, in dow- - 
er, for life or 
y•ar•. term of years, or other term, or a woman in dower, as we]] as 

against guardians; and •vhoever shall be convicted of •vastc shall 
lose the thing or place •vasted, and shall recompense thrice as much 
as the damages shall be assessed at by the jury. 

Proceedings 4. And be it enacted by tl, e authority aforesaid, That, in all 
in waste. actions of waste, if the defendant come not at the return of the where the 

aefendant original writ, he shall be attached, and if he come not at the return does not ap- 
pear, or Of the attachment, he shall be distrained, and if he come not after makes de- 

fault. the distress, or if he come, and afterwards make default• the sherLq' 
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shall be commanded that in his proper person, he take with him TITLE IV. CHAP. 15. 

twelve good and lawful men of his county, and go to the place • 
wasted, and inquire of the waste don. e, and return an inquest, and 
after the inquest returned, the plaintiff shall have judgment to re- 
cover the place wasted, and treble the damages found by the 
inquest. 

5. And be it enacted by the autI•ority aforesaid, That when two Proceedings 
in waste be- 

or more, do or shall hold any lands, tenements, hereditaments, tweenparce- 
nors, tenants 

houses, woods, or other such thing, in common, as parceners, ten-in common 
• and joint to- ants in common, or joint tenants, wherein none knows his or nernant•. 

several part, and some or one of them do waste, an action shall lie 
by a writ of waste; and when it shall come unto judgment, the de- 
fendant shall choose either to take his or her part in a place certain, 
by the sheriff and a jury to be assigned, or else to give such secu- 
rity as the court shall allow and deem sufficient, not to commit any 
further waste, and to take nothing from thenceforth in the same 
lands, tenements, hereditamcnts, houses, woods, or other such thing, 
but as his or her partners will take; and if he or she choose to 
take his or her part in a place certain, the same shall be assigned 
to him or her in the part wasted, as it was before he or she com- 
mitted the waste; but if the defendant shall not choose to take his 
or her part in a place certain, or if the waste exceed his or her 
proportion, the plaintiff shall recover against such defendant such 
damages as shall be found by the jury or inquest. 

6. And be it enacted by the authoritel aforesaid, That every heir, An heir may bring an ac- 
in whose ward soever he or she be, and whether he or she be in ward tionforwaste committed 

or not, and as well within age as of full age, shall have his or her re- during the life of his an- 

covery, by a writ of waste, for waste and destruction made incestor. 
houses, lands or tenements of his or her inheritance, as well in the 
time of his or her ancestor or ancestors, as at any other time after 
the inheritance descended or come to him or her, and shall be an- 
swered unto for the same, and shall recover the houses, lands or 
tenements wasted, and treble damages as aforesaid. 

7. And he it enacted by the autl•ority a•foresaid, That where any Atcnantwho 
lets or grants 

tenant for term of l•fe, or for another's life, or for term of years, Orhis estate to 
another shall 

any other term, hath or shall let or grant his or her estate, in the if he take the 
profits, be li- 

tands and tenements demised to or held by him or her, to any person able to an 
or persons, and shall still continue to occupy the same lands and action for waste. 

tenements, or to take the profits thereof,, and shall commit or suffer 
waste and destruction in the same lands and tenements, to the dis- 
inheritance of him, her or them, in the reversion, he, she or they, 
to whom the reversion doth or shall appertain, may, in such case, 
have and maintain a writ of waste against the said tenant for term 
of life, or oœanother's life, or for term of years, or other term, and 
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-- treble damages for the waste done, if the •aid tenant was punishable 
of or for waste before he or she leased or granted over his or her 
estate as aforesaid, but not otherwise. ' 

No action to S. •4nd •e it enacted •y tf•e authority aforesaid, That no action, 
be brought 
aga•,st a rer-suit or process whatsoever shall be had, maintained or prosecuted 
son in whose 

house a nre against any person, in whose house or chamber any fire shall acci- 
shall acci- 

dentally be- dentally begin, or any recompense be made by such person for any 
•n. damage suffered or occasioncd thereby; provided, that nothing 

in this section shall extend to defeat or make void any contract or 
agreement made or to be made between landlord and tenant. 


