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CHAPTER 

ADSIINISTRATION, •VHERE INTESTATE J•I•S ABROAD, 

1. Order to show cause made. I 2, Letters granted on proof of i•0•ic9. "In what county. 3. Administration de bouts non gi•anted. 

An Act to provide for granting letters cf administration of the estate of 
intestales residing out of this state at the time of their decease, 

Revision....Approved April 17, 1•46. 

XVHrREAS doubts have arisen whether the ordinary of this state, or 
the surrogates of the several counties, have power to grant letters 
of administration of the estate of any person, who did not, at the 
time of his decease, reside in this state--therefore, 

1. BE IT ENACTED by the Senate and General Assembly of tAe 
State of 1Yew Jersey, That when any person shall have died or 
may hereafter die intestate, who did not reside in this state, at the 
time of his or her decease, and it shall be necessary or desira- 
ble to have letters of administration granted in this state, it shall 
be la•vful for the ordinary or the surrogate of any county upon 
application in writing, made to either for the purpose, to make an 
order that cause be shown before him, at a certain time and place 
therein to be expressed, not less than thirty days, nor more than 
six months, from the time oœ making such order, why letters of ad- 
ministration shall not be granted to the person or persons making 
such application; which order shall be published in such manner 
as the ordinary or surrogate making the same• shall direct; Trovided, 
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if there shall be any goods, chattels, or assets of such intestate in TITLE X. CHAP. :3. 

any county .of this state, such application shall be made to the sur- • 
togate of such county or ordinary, or if in two or more counties 
then to the surrogate of either of such counties or to the ordinary. 

2. And be it enacted, That if the person or persons making such Lett•r• 
granted on 

application shall, at the time and place designated for that purpose proof of pub- 
lication. 

as aforesaid, prove to the satisfaction of the ordinary or surrogate, 
that the said order has been duly advertised and published, in man- 
ner therein directed, and if no sufficient cause shall appear or be 
shown to the contrary, it .shall and may be lawful for the said ordi- 
nary or surrogate to grant letters of administration of the estate of' 
said intestate, to the person or persons making the application as 
aforesaid, upon his, her, or their giving bond to the ordinary, ;vith Bona. 
security for the faithful administration of the estate of the said intes- 
tate, in the same manner as is now required by law, in T-anting 
letters of administration in other cases. 

3. And be it e•acted, That whenever any such a'dministrator When adm•- 
ß histration de 

as aforesaid has 'died, or shall hereafter die, or become •ncapable bonis non 
of acting before fully administering the estate of his or her lutes- granted. 
tate, it shall and may be lawful for the surrogate of the county or 
the ordinary, as the case may be, to grant letters •)f administration 
de bonis non to any person or persons, in the manner prescribed 
by this act for granting letters of administration to the first admin• 
istrator. 

CHAPTER 

1. To children, and their issue. 
" Rule as to advances. 

2. To brothers, sisters, and their issue, 
3. To the father. 
4. To the mother. 

5. To the balf blood, etc. 

DESCENT. 

•. •6 equ•[]s in de•ee of consan•inlty. 
"Curtesy, dower, marriage settlements. 
7, 8, 9. Rule as to posthumous children. 

10. Construction of certain devises. 

11. O[ conveyance or devise in fee-tail. 
lO•. Alienism no ban 

An Act directing the descent of rel estates, 
774. 

Rcvision....Approved Apr[i 16, 1846. 1834-5. 

]. ]•E IT ENACTED b• t•e Senate and G•eral Assembly • t/•e 1837-8. 

State •w •ersey, That when any person shall die seized of any 
lands, tenements or hercditaments, in his or her o• right in fee-•c•na qually, with 

simple, without devising the same in due form of law• leaving two o•t regard to 
or more lawful children, such lands, tenements or hereditaments 
shall descend to, and be equally inherited by, all the lawful chil- 
dren of such person so seized, as tenants in common, and in equal 

rf 

II 1111l Illnmll 
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T•TI,• •. parts, without regard to sex; _provided always, that if' any child of CHAP.. 

-- the person so dying seized, shall have died before his said ancestor, 
Issue to take leaving parent's lawful issue, the share or part of' the said lands, tenements share. 

or hereditaments, which such child so dying would have been en- 
titled to, under and by virtue of' this act, if such child had survived 
the person so dying seized, shall descend to and be inherited by 
such issue, in the manner and in equal parts as before mentioned; 
and the same law of inheritance and descent shall be observed in 

case of the death of'the grandchildren and other descendants, to the 
Rule as to remotest degree; and 2rovided also, that if any such ancestor shall, advances. 

in his lifetime, have given or advanced any part of his or her lands, 
tenements or hereditaments, to any of his or her issue, such issue 
shall not be entitled to any part or share of such ancestor's real 
estate, descending under or by virtue of this act, unless the real 
estate so given or advanced, shall not be equal in value to the re- 
spective shares of the other issue in the same degree of affinity, as 
the case may be, and then no more than will be sufficient to •nake 
such share equal in Value to the respective shares of' the other 
issue, in the same degree of consanguinity to the said deceased an- 
cestor. 

•Io,•bro. 2. And •e it enacted, That when any person shall die seized fhers anf[ 

sisters inher- of any lands, tenements or hcrcditamcnts, in his or her own right 
•t, in fee-simple, without devising the same in due form of' law, and 

without leaving lawfi•l issue, leaving a brother or sister, or leaving 
tt brother or brothers, and a sister or sisters of' the whole blood, the 
inhe•'itanCe shall descend to such brother or sister, or to such 
brother or brothers, and sister or sisters, as the case may be, as 

and their tenants in common, in eqtmi parts. And in case any such brother 
children. Or sister who would have inherited by this law, if living, shall die 

before the said person so seized, and leave a lawful child or chil- 
dren, such child or children, surviving the said person so seized, 
shall inherit, if a child, solely, and if children, as tenants in com- 
mon, in equal parts, such share as would have descended to his, 
her or their œathm • or mother, if such father or mother had survived 
the person so seized. And the same law of inheritance and de- 
scent shall be observed in case of' the death of' any child of such bro- 
ther or sister before the person so seized, leaving a child or children. 

When th6' 3. And be it e•mctecl, That when any person shall die seized of 
tkther shall 

take. any lands, tenements Or hereditaments as aforesaid, without devis- 
ing the same in due form of' law, and without leaving lawful issue, 
and without leaving a brothe• or sister of the whole blood, or any 
lawful issue of any such brother or sister, leaving a father, then the 
inheritance shall go to the father of the said person so seized, in fee- 
,simple; unless the said inheritance came to the person so seized 
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fi'om the part of his or her mother by descent, devise or gift, in T•TI.E X. CHAP. 2. 

which case it shall descend as if such person so seized had sur-• 
vived his or her father. 

4. A•d be it enacted, That when any person shall die seized When the ß _ mother shall 
of' any lands, tenements or hereditaments, iu his or her own right take. 
in fee-simple, without devising the same in due form of law, and 
without leaving lawful issue, and without leaving a brother or 
sister of the whole blood or any lawœul issue of any such brother 
or sister, and without leaving a father (leaving a mother) then the 
inheritance shall go to the mother of the said person so seized, for 
life; and after her death, the same shall go and descend as pro- 
vided for in this act., in case the person so dying seized, shall die 
without leaving a mofher capable of inheriting the same. 

•5. zlnd 5e it enacted, That when any person shall die seized Of Whenth• 
half blood 

any lands, tenements or hereditaments as aforesaid, without devi-•h•l take. 
sing the same in due form of law, and without leaving lawful issue, 
and without leaving a brother or sister of the whole blood, or any 
lawful issue bt • any such brother or sister, and without leaving a 
ihther or mother capable of:inheriting the said lands, tenements or 
hereditaments by this act, and shall leave a brother or sister of the 
half blood, or a brother or brothers, and a sister or sisters of the 
half blood, the inheritance shall descend to such brother or sister of 
the half blood, or to such brother or brothers, and sister or sisters 
of the half blood, as the case may be, as tenants in common, in 
equal parts; and in case any such brother or sister of the half 
blood, who would have inherited by this act, if li,ving, •shall die 
befm'e the person so seized, and leave a lawftd child or children, and theiri•- 
such child or children sinwiring the said person so seized, shall •'•' 
inherit, if a child, solely, and if children, as tenants in common, in 
equal parts, such share as ;vould have descended to his, her or 
their father or mother, if such father or mother had survived the 

person so seized; and the same law of inheritance and descent, 
shall be observed in case of the death of any child .of such brother 
or sister of the half blood, before the person so seized, lea, fng a 
child or children; provided always, that in case the said lands, ten- 
ements or hereditaments came to the person so dying seized, by 
descent, devise or gift of some one of his or her ancestors, all 
those who are not of the blood of such ancestors, shall be excluded 
from such inheritanceß 

6. And be it enacted, That when any person shall die seized Of When those 
of equal de- 

any lands, tenements or hereditaments, as aforesaid, .without devis-g• of con- 
sang-ainity 

ing the same in due form of la•v, and without lawful issue, and shall take. 
without leaving a brother or sister of the whole blood or half 
blood, or the i•sue of an.y such brother or sister, and without leaving 
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TITLE X. a father or mother capable of inheriting by this act the said lands, CHAP. 2. 

• tenements or hcrcditaments, and shall leave several persons all of 
equal degree of consanguinity to the person so seized, the said lands, 
tenements or hcreditaments shall then descend and go to the said 
several persons of equal degree of consanguinity to the person so 
seized, as tenants in common in equal parts, however remote from 
the person so seized the common degree of consanguinity may be, 
unless where such inheritance came to the said person so seized by 
descent, devise or gift of some one of his or her ancestors, in which 
case all those who are not of the blood of such ancestor shall be 

excluded from such inheritance, if there be any person or persons 
in being of the blood of such ancestors capable of inheriting the 
said lands, tenements or hcreditaments; :provided always, that no- 
thing contained in this act, shall be construed or taken to bar or 
injure the rights or estate of ahusband, as a tenant by the curtcsy, 
or a widow's right of dower, or to make void or in any way affect 
any ma•Tiagc settlement. 

7. And be it enacted, That if the father die intestate, his posthu- 
mous child or children shall take, possess and inherit his estate 
real and personal, in the same proportion and manner as if such 
child or children were born in the lifetime of the father. 

8. And be it enacted, That if the father die testate, his posthu- 
mous child or children, in case no provision be made for him, her 
or them, by such last will and testament, shall, unless expressly 
excluded or barred thereby, take, possess and inherit the estate, 
real and personal, of his, her or their father, in the same proportion 
and manner as if the said father had died intestate; and the share 
or shares of such child or children shall be taken from the devi- 

sees and legatees, to whom the said estate is given and devised, 
ratably and in proportion to their respective interests therein. 

To inherit as 9. And be it enacted, That all posthumous children shall, in all 
though born i,• father's cases whatsoever, inherit in like manner as {f they were born in the 
nfbt•me. lifetime of their respective fathers. 
Constrn•tio,• 10. •And be it eaacted, That in case any lands, tenements, here- 
ofcertainde-ditamcnts or real estate, situate, lying or being in this state, shall vises. 

hereafter be devised by the owner thereof to any person for life, 
and at the death of the person to whom the same shall so be de- 
vised for life, to go to his or her heirs, or to his or her issue, or to 
the heirs of his or her body, then and in such case, aSer the death 
of such dcvisee for life, the said lands, tenements, hereditaments or 
real estate, shall go to and be vested in, the children of such devi- 
see, equally to be divided between them as tenants in common in 
fee, but if there be only one child, then to that one in fee, and if' 
any child be dead, the part which would have come to him or her, 
shall go to his or her issue, in like manner. 

Curtesy, 
dower, and 
marriage set- 
tlements, 
saved. 

Posfimmous 
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and so tho ) 

will made, 
unless ex- 
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11..And be it enacted, That from and after the passing of this T•TLE X. CHAP. 3. 

act, where any conveyance or devise shall be made, whereby the- . Operation of 
grantee or deviser shall become sei,zed in law or equity of such conveyance 
estate in any ]ands or tenements, as under the statute of the thor-fee-tail. 
teenth of Edward the first, (called the statute of entails,)would 
have been held an estate in fee-tail, every such conveyance or de- 
vise shall vest an estate for life on]y, in such grantee or devlsee, 
who shall possess and have the same power over, and right in, such 
premises, and no other, as a tenant for life thereof would have by 
law; and npon the death of such grantee or deviser the said lands 
and tenements sh•ll go to, and be vested in, the children of such 
grantee or devise. e, equally to be divided between them as tenants 
in common in fee, but if there be only one child, then ,to that one 
in fee; and if any child be dead, the part which would have come 
to him or her shall ,go to his or her issue in like manner; provided, Provisoes• 
that the widow of any such grantee or deviser of such estate, shall 
h•ve her dower in the premises in like manner as if the said grantee 
or deviser had died seized thereof in fee-simple; and]•rovided also, 
that where any person sha]l marry a woman bei.ng a grantee or de- 
viser and seized of such estate, the said husband, after the death 
of his said wife, shall have his curtesy in the said lands and tene- 
ments, if there be issue of the marriage, :in like manner asqf said 
wife had died seized of an estate of inheritance in fee-tall of the 

premises. 
12..And be •t enacted, That in making title by descent, it shall 

be no bar to a .party, that any ancestor, through whom he or she bar. 
derives his or her descent from the intestate, is or hath been an 
alien. 

CHAPTER 3. 
DEVISES. 

Act to pass estates in fee by certain devises in wills an'd testaments, so. 
and to limit estates in tail 

Passed August 26, 1784. 

'WHiskAS it frequently happens, that, in making wills and testa-Preamble. 
ments, the words heirs and assigns, in devises of land, or other 
real estate, are omitted, through the ignorance or inattention of 
the writer, though the testator meant and intended to grant an 
absolute estate in the devised premises; and devises are some- 
times made in tail, without limitation of time, whoreby the heirs 

rf2 
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DECEDENTS, ESTATES OF. 

are put to great expense in suing out recoveries, in order to 
dock such entails; for remedy in which cases-- 

Br• •T r•NACTra) by the Council and General Assembly od e this 
state, and it is hereby enacted by tl•e authority of the same, That 
from and after the publication of this act, all devises made of land 
or other real estate, within this state, in which the words, heirs and 
assig•xs, or, heirs and assigns for ever, are omitted, and no expres- 
sions are containeel in such will and testmnent, whereby it shall 
appear that such devise was intended to convey only an estate for 
life, and no further devise thereof being made of the devised pre- 
mises, after the decease of the devisec, to whom the same shall be 
given; all such devises shall be taken and understood to be the in- 
tention of the testator, thereby to grant and devise an absolute es- 
tate in the same, and shall be construed, deemed and adjudged in 
all courts of law and equity, in this state, to convey an estate in 
fee-simple to the devisce, for all such devised premises, in as full a 
manner as if the same had been given or devised to such deviscc, 
and to his heirs and' assigns for ever; any law, usage or custom to 
the contrary notwithstanding. 

176. 

Attorney 
general to 
cause a writ 
to issue. 

Form of it. 

CHAPTER 

ESCHEATS. 

1. Writ and inquisition. I 4. Cmnpensation. 

9. •otice to be publishcal. I 5. Injunction may issue. 3. Proceedings after inquisition. 

An Act concerning esehcats, 
Passed February 97, 

1. Bz IT ENACTED by the Council and General Assembly • th• 
state, and it is hereby enacted by the authority • the same, That 
whenever the attorney general shall be informed, or shall have rea- 
son to suppose, that any person hafi• •ed seized of any real estate 
within this state, without making any devise thereo• and leaving no 
heirs capable of inheriting the same, he shall cause a writ to be is- 
sued out of the court of chancery, and directed to the sheriff of any 
county in this state, in the form following: "The state of New 
Jersey, to the sheriff of the county of -- greeting: Because we 
are informed that -- died seized of divers lands, tenements, and 
hereditamcnts in our county of- without making any devise 
thereel and leaving no heir capable of inheriting the same; we 
command you, that, by the oath of twelve good and lawful men in 
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your county, you diligently inquire, what lands, tenements, and TIT•J• x. CHAP. 4. 

hcrcditamcnts the said was seized of at the time oœhis death, 
• Inquisition 

if any; and what estate of inheritance, and when he died, an(ltobe•nadc. 
whether he made any, and what, devise thereof, and whether he 
left any heir, and, if he did, who is his heir, and .what is the clear 
yearly value of such lands, tenements, and hereditaments; and the 
inquisition which you shall take thereof, do you send, under yore' 
seal and the seals of those by whose oaths you take the same inqui- 
sition, before us, in our court of' chancery, without delay, together 
with this writ." 

2. And be it enacted, That it shall be the duty of the attorney To c•use no- rice thereof 

general, in every case where an inquisition shall be taken pursuant to • ti•ed. 

to this act, to cause notice to be given thereof, in one of the news- 
papers printed at Trenton, •n this state, in one o•' the newspapers 
printed at the city oœ Washington and in one of the newspapers 
printed in the city of New York, for the space of six months suc- 
cessively, requiring the persons claiming any interest in the lands 
described •u such inquisition, to appear and traverse the said inqui- 
sition, within twenty days after the expiration of the time limited in 
the said notice: and f•rt]eer, that no judgment shall be given upon 
the said inquisition, until after the expiration of said twenty days. 

3. And be it enacted, That in all cases in which any such inqui-Further pro• 
sition shall be taken, if the real estate to be affected thereby, shall ½½caings' 
be possessed by any person residing on, or improving the same, it 
shall be the duty of the attorney general to cause notice of such in- 
quisition to be served on each of the tenants occupying such real 
estate, at least forty days before any judgment shall be entered on 
such inquisition, which notice shall set forth the taking of such in- 
quisition, and that judgment will be rendered thereon at the time 
limited in such notice, unless such tenants shall appear and traverse 
the same; and if any of the occupants above mentioned, or any 
other person aggrieved thereby, shall traverse the inquisition taken 
on the writ by this act directed to be issued, and if any issue . shall 
be joined thereupon, the record thcrco• shall be sent into the su- 
preme court, who shall direct the• same to be tried at the next or 
any subsequent circuit court to be held in and for the county iu 
which the lands affected thereby, are situate ;• and on such trial, it 
shall be incumbent on the prosecution in behalf of this state, to 
prove all such matters as are requisite in judgment of law, to esta- 
blish any such eschcat, without prejudice to the defendant, from 
the finding of the inquest in any such case; and •f' the judgment 
shall be given thereupon for this state, then a w•qt shall be issucd•Vrit to 
out of the same supreme court, to the she•qfi• of the same county, sue. 
commanding him to seize and take the lands, teacmeat.s an•l here- 



311. DECEDENTS, ESTATES OF. 

TrrLE X. ditaments, whereof the person named in suoh inquisition shall be CHAP. 4. 

-- found to have died seized, as aforesaid, into his hands; but if no 
such traverse shall be taken to such inquisition, before the end of 
the term-next after the time limited in the second section of this 

act, then such writ shall immediately thereafter be issued out of 
the court of chancery, commanding the sheriff to seize and take the Record and 

proceedings same lands, tenements, and hereditaments; and upon the return of 
to be exem- 

plified, and SUCh writ of seizure, the attorney general shall cause the record and 
filed in the 

,,•Uc• of •e. proceedings to be exemplified under the seal of the court' out of 
cretary of 
state. which the same writs of' seizure issued, and deposit such exempli- 
Treasurer floatlob in the office of the secretary of this state ß and the trea- autho/ized ' 

and directed surer of this state shall thereupon cause the said lands, tenements, 
and hereditaments to be sold at public yendue; and he shall give 
at least six weeks previous notice of the time and place of such 
sale, by publishing the same in one of the newspapers printed at 
Trenton, in this state, and also in three .of the most public places 
of the county where the said lairds, tenements, and hereditaments 
shall lie, for the term of four weeks next preceding the time of 
such sale; which sale, however, shall be subject to adjournment by 
the treasurer for any time, in the whole, not exceeding two months; 
and the treasurer shall, upon such sale, give the purchaser a certifi- 
cate containing the name of the purchaser, and a description of the 
bounds of the lands, tenements, and hereditaments purchased, and 
the price to be paid for the same; and the purchaser shall there- 
upon, and within thirty days thereafter, pay to the treasurer of this 
state tlm sum mentioned in such :.certificate; and the treasurer shall 

thereupon endorse a receipt for the same upon such certificate, and, 
upon producing the same certificate and receipt to the attorney ge- 
neral, he shall make, exechte, and deliver, in the name of this state, 
a deed to such purchaser for the lands, tenements, and heredita- 
ments in the same certificate mentioned, granting and conveying an 
estate of inheritance4n the said lands, tenements, and hereditaments 
to such purchaser, and to his heirs and assigns for ever; and, upon 
the production of such deed to the sheriff, he shall deliver the pos- 
session of the said lands, tenements, and hereditaments to the pur- 
chaser thereof. 

4. And be iz enacted, That jurors and witnesses in every case of 
escheat, shall be entitled to the like compensation, as is authorized 
by law for attending in causes commenced in the supreme court; 
and that the expenses of conducting the said proceedings, shall be 
made out by the treasurer, and, when approved of by the legisla- 
ture, shall be paid by him. 

5. And be it enacted, That it shall be the duty of the attorney 
general, in case of any waste done or committed on any lands, tene- 
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ments, and hereditaments which have esehoated or may escheat to TITLE X. CHAP. 5. 

this state, to apply to the court of chancery for an injunction to re- -- 
strain all such waste: and further, that the person or persons com- 
mitting any such waste or other trespass upon such property, shall 
be liable in damages for the same, to be sued for and recovered, in 
the name of the state, by action of trespass, in any court having 
cognizance thereof. 

CHAPTER 5. 

ESTATES OF CERTAIN INTESTATES. 

1. Administration •m'anted. [ 2 Principal, when paid to representatives. "Interest, how applied. 3[ When to overseers of the poor. 

tit let for the better securing of the surplus of personal estates, after 
payment of debts of persons who die intestate leaving no relations 
entitled to the administration thereof, 

Passed December o•o•, 1784. 

'War. gEAS no sufficient provision hath hitherto been made for se-Preamble. 
curing the personal estates of foreigners, an½l others, who die in- 
testate, leaving no relations entitled to the administration of such 
estates--therefore, 

1. BE IT ENACTED b• the Council and General Assembly of this Persons dy- ing intestate, 
state, and it is hereby enacted by the aut]•ority of the same, That leaving no 

relations, or- 
whenever any person shall hereafter die intestate within this state, dinary to 

o g-rant letters 
and shall leave no relations, justly entitled to the administration Olofadminis- 

tration to 

his or her personal estate, or, if so entitled, shall not claim the same a•y pror•r 
within fi[ly days next after the death of such person, so dying intcs- ,rrli•t. 
tare, it shall and may be lawful for the ordinary, or his surrogates, 
to gTant letters of administration on such dcccdcnt's estate, to any 
fit person or persons applying therefor, taking his or their bond for 
the faithful execution of the trust reposed in him or them; which 
person or persons, so applying, and taking out letters of adminis- 
tration, shall, at the expiration of one year after the death of such 
intestate, put the surplus of said estate, after payment of debts and The interest of the money 

necessary expenses, out to interest, and pay the interest thereof tøbe paid annually to 

annually, to the overseers of the poor of the township, in which such the over- seers of the 

intestate shall so die, to, and for the use of the poor of the said roo•. 
township. 

2. And be it further enacted by the authority ajbresaid, That The princi- pal to be paid 

the person or persons• so administering on the estate of any person to the rates- 
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TITLE 6X.. CHAP.. 
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dying intestate as aforesaid, shall, whenever applied to for that pur- 
pose, pay the principal of such personal estate, if thereto required, 
within seven years next after the decease of such intestate to his 
or her legal representative or representatives applying for the same, 
by assigning to him, her, or them, the bond or other security there- 
for, or by otherwise satisfying them for the same. 

3. And be it furtAer enacted by tAe a•t/writy (•oresaid, That if' 
no person or persons, legally entitled to the personal estate of such 
intestate, shall, within the said seven years next after his or her 
decease, make application to such administrator or administrators 
ibr the said principal, he, she, or they, so entitled, shall, for ever 
thereafter, be debarred from all right, title o•1 claim, to such dece- 
dent's personal estate; and the said administrator or administrators 
shall, immediately after the expiration of the said seven years, pay 
the whole of the said principal, with the interest that may then be 
due thereon, to the overseers of the poor of the township in which 
such intestate died, to and for the use of the said township; 
vided always, that the right of foreigners, by treaty or otherwise, 
shall not be affected by any thing in this act contained. 

CHAPTER 6. 

ESTATES OF INSOLVENTS. 

1. Dkstributien of, among creditors. 8. Remedy at law or in equity. 
2. Suits no• allowed within six months. 9. Debts gTo•ving due admitted. 
3. Order on creditors to exhibit claims. 10. Distribution from time to time. 

4. Report of claims to be made. 11. When creditor's claims barred. 
5. Account and iuventory exhibited. ] 2. Suits may proceed to judgment. 
6. Exceptions, and appeal. 13. If residue, heirs to take. 
7. Sale of lands ordered, 14. •[Iow lands in other counties sold. 

,s6. An Act c0nccrnfig the estates of persons who die insolvent, 
Revision....Approved April 16, 1846. 

DisnSbution 1. BE IT ENACTED by tAe Senate and General Assembly of t?ze 
of estate a- 

•nong credit- State of •w Jersey, That the estate, real and personal, of a tes- 
ors. tutor or intestate, who shall have died since the thirteenth day of 

June, seventeen hundred and ninety-nine, or shall hereafter die, in 
case the same shall be insufficient to pay all his or her debts, shall 
be disnqbuted among his or her creditors, in proportion to the sums 
that shall be due to them respectively, except as hereinafter is ex- 

Nosuitsto cepted. 
be brought •. And 5e it enacted, That to enable the executor or executors, 
xvithin six 
months. administrator or administrators, to examine into the condition o• 
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the estate and ascertain the amount and value thereof, and the debts TITLE X. CHAP. 6. 

to Be paid out of the same, no action, either at law or equity, shall ---- 
be brought against such executor or executors, administrator or 
administrators, within six months after the decease of the testator 
or intestate, unless it be on suggestion of fi'aud or for the physi-Exceptions. 
cian's bill during the last sickness, funeral charges and expenses, 
and any judgment or judgments entered of record against such de- 
cedent in his lifetime and unsatisfied, all which shall have prefer- 
ence and be first paid out of the personal and real estate of the tes- 
tator or intestate. 

3. 21nd •e it enacted, That when any executor or administrator Orderoncre- Ad•tors to ex- 

shall, by application in writing, rcprcsem to the orphans' court Of'hiCk e•aims. 
the proper county, on oath or affirmation, taken or made before 
any of' the judges of' said court, that the personal and real estate 
of'the decodent is insufficient to pay the debts of' the deceased, ac- 
cording to the best of his knowledge and belief, the said court shall 
thereupon direct the said executor or administrator to give public 
notice to the creditors of the estate, to exhibit to such executor or 
administrator, under oath or affirmation, their claims and demands 
against the estate within such time as the court shall direct and ap- •Vithin what 
point, not exceeding eighteen months, nor less than six months, by time' 
setting up such notice in five of the most public places in the 
county, for the space of. two months, and also by aclvcrtising the Notice. 
same for the like period in one or more oœ the newspapers printed 
in this state, as may be appointed by the said coup% and such fur- 
ther notice, if' any, as the said com't shall direct. 

4. 21nd •e it e•mcted, That the said executor or administrator Report of 
claims pre- 

shall make report to the next term of the said court after the said sented. 
limited time shall expire, of.the several claims and demands which 
may be so exhibited against such estate, particularly specifying the 
demand and amount thereof, at the time of such report, and whether 
by judgment, decree, bond, note, book account, or otherwise, giv- 
ing at least two months notice of' his intention to make such re-Notice of. 
port, in three of' the most public places in the county; and where 
there shall not be two months fi'om the expiration of the said li- 
mited time and the succeedin• court, the said report and notice 
shall be to the tem• after. 

•. And •e it enacted, That the said executor or administrator Accounta•a 
inventory to 

shall, at the time of making such report, exhibit, under oath or be exhibit•d. 
affirmation, as aforesaid, to the said court, a true and just account 
of the moneys, goods, chattels, rights and credits of the decedent, 
which have come to his knowledge, hands or possession, and shall 
also make out, and exhibit at the same time, an inventory of the 
real estate of' said decedent, which may have come to his or her 
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knowledge, and the value thereof, as near as may be, under oath 
or affirmation. 

6. And be it enacted, That it shall be lawful for any creditor, or 
other person interested, by himself or attorney, to appear at the 
said term, and file exceptions to the account and exhibition of the 
said executor or administrator, in respect of the amount and value 
of the real and personal estate of the said decedent; and in like 
manner for the executor or administrator, or other person interested, 
to file exceptions against the claim or demand of any creditor, ex- 
hibited as aforesaid, or any part thereof, and the said court shall 
proceed to hear the proofs and allegations in the premises, at the 
same or any subsequent court, as may be expedient, and upon such 
exceptions, decree and determine in regard to said claims and de- 
mands of creditors, respectively, and on the account of such execu- 
tor or administrator, in respect of the personal estate, as may be 
just and lawful; and in case no exception be made against any 
claim or demand of a creditor, as aforesaid, it shall be held and 
deemed as justly due; and so in like manner, the account of said 
executor or administrator, not excepted to, shall be allowed and 
held as true; 2royideal, that either party may appeal from such de- 
cree to the ordinary, within twenty days fi'om rendering the same, 
and not after. 

7. And be it enacted, That i•upon the adjustment of the claims 
and demands of creditors, and consideration of the amount of the 
personal and real estate, and value thereof, it shall appear to the 
court that the real and personal estate is insufficient to pay the 
debts, and that the estate is likely to be insolvent, the said court 
shall so decree, and shall order and direct the said executor or 
ministrator to proceed as if the estate was insolvent, and to make 
sale of the whole or any part of the real estate of the testator or 
intestate, from time to time, as may appear expedient, in such man- 
ner as is now or may hereafter be directed in case of an executor 
or administrator, directed to sell lands by an order of the orphans' 
court, for the payment of the debts of a testator or intestate. 

8. And be it enacted, That if any creditor, who shall have exhi- 
bited his claim or demand as aforesaid, to any executor or admin- 
istrator, upon the same being excepted to as aforesaid, shall at the 
same term to which the exception is made, elect to proceed at com- 
mon law or in equity, in preference to having the same determined 
by the said court, such creditor shall so proceed immediately; and 
the sum recovered against the executor or administrator, if any, 
shall be the amount on which a ratable proportion shall be paid as 
aforesaid; and in case any executor or administrator shall elect at 
the said term, that the claim or demand of m•y creditor, so as 
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aforesaid exhibited against the estate, shall be determined at corn- TITLE X. CHAP. 

mort law or in equity, the said creditor shall proceed immediately -- 
in either court, as his case may be, and the sum recovered shall be 
the amount on which a ratable proportion shall be paid as afore- 
said; and the court in which any such action may be brought, shall 
take order, that the same may be determined as speedily as pos- 
sible. 

9, And •e it enacted, That the creditor may exhibit to the execu- Debts grow-; ing due 
tor or administrator aforesaid, not only all debts actually due and mitred. 
owing, but all debts and claims to grow due in future, making in 
such case a reasonable rebate of' interest, when interest is not ac- 
cruing on the same. 

i0. _dad •e it enacted, That the proceeds of the said personal 
and real estate of the testator or lutestate, which shall come to the 
hands of'the said executor or administrator, the preferred debts, as 
mentioned in the second section of this act, and the reasonable al- 
lowance which may be decreed by the court to the executor or ad- 
ministrator, for care and e•penses, being first paid, shall be distri- 
buted to the saicl several creditors, by the said executor or admin- 
istrator, in proportion to the sums that shall be found due to them 
respectively, as aforesaid, under the direction of the said court, 
from time to time, as may be found convenient and just; and the 
said court may enforc'e obedience to such orders and directions by 
attachment. 

11. And •e • enacted, That if any creditor shall not exhibit 
his claim to the executor or administrator as aforesaid, within the 

thne limited and prescribed by the said court, such creditor shall 
be •m' ever barred from prosecuting or recovering his said demand, 
unless the estate shall prove su•cient after all debts exhibited and 
allowed are fully satisfied, or such creditor shall lind some othei' 
estate not inventorled or accounted for by the executor or admin- 
istrator before distribution, in which case such creditor shall re- 
ceive his ratable proportion out of the same. 

12. And be it enacted, That if any action shall be ½endingS•it•mP½ * , proceea to 
against said executor or administrator, at the time of the nmklngjud• øment, 
the application, as in the third section mentioned, or any action 
shall be brought against such executor or administrator, after the 
making of the said application, the plaintiff' or plaintiff's in such ac- 
tion may proceed to final judgment, unless the claim shall be ad- 
justed as is herein bef.ore directed, or otherwise; but no execution 
shall in any case issue after the lnaking of said application; and 
the amount of such judgment, when recovered, shall be the sum ,on 
which the creditor shall receive his ratable proportion as aforesaid, 

13. And •½ it enacted, That if it should happen that there is 
•g 
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TITLE X. enough produced from such real and personal estate, to make full CHAP. 7. 

payment, and any residue of the said estate shall remain in the 
If residue, to .... • 
go toheirs, hands of the executor or administrator, after paying all the said 

debts and expenses, the said residue shall be divided among the 
heirs of the intestate, in such proportions as the said real estate 
would have descended, or in case of a will, as the said •vill directs. 

•owlandsin 14. And be it enacted, That it shall be lawf'u] for the orphans' other coun- 

ties sold. court of any other county, upon the production of an authenticated 
copy of such order and decree as is mentioned in the seventh sec- 
tion, to order and decree the sale and conveyance of any lands or 
real estate of such decedent, situate in such other county, the report 
of which sale shall be made to the orphans' court making the first 
or original decree. 

CHAPTER 7. 
EXECUTORS AND ADMINISTRATORS, 

]. May have actions for trespass. 
'2. And liable to like actions. 

3. Liable for waste or conversion. 

•1. Actions by executors of executors, etc. 
5. Adm'r de bonis non may have a sci, fa. 
6. Executors considered as one. 

7. Administrator, who to be appointed. 
8. To recover, and be liable as executors. 
9. Of executors in their own wrong. 

t0. Inventory and appraisemerit made and 
filed. 

11. Admhfistrator's bond. 

12, Suits on forlbited bonds--distribution. 

13. Manner of distribution. 

14. How estate of deceased c'hi•d divided. 
15. Of estates of femes eover;. 

16. One year to elapse before distribution. 
17. Rethnding bonds required. 
18. AdmSnistration with will annexed. 

19. Acting executors may sell land. 
20. And so of administrators with will an- 

nexed. 

21. Same, if no executors appointed. 
22. How amount of bond fixed. 
23. Citation of executors or administrators. 

24. Appointment, not to discharge debt. 

agv•174,2•6, tn •[ct concerning executors and the administration and distribution of 
sva, c, os. intestates' estates, 
I-Ins. 19. 

1838-9. Revision....Approved April 16, 1846. 
Pa•rm 32. 

1843-4. 1. ]•E IT ENACTED b•l t•½ Senate and General Assembly of the 
ra•ra. m•. State of 1Yew Jersey, That executors and administrators shall and May have 
actions tbr may have an action for a trespass done to their testator or intestate, 
trespass. as of the goods and chattels of the same testator or intestate, car- 

ried away in his or her lifetime, against the trespassers, and re- 
cover their damages, in like manner as the person, whose execu- 
tors or administrato2s they be, should have had, if' he or she were 
ii•qng. 

IAable to like 2. And be it enacteel, That where any testator or intestate shall, 
actions. 

in his or her lifetime, have' taken or carried away, or converted to 
his or her use, the goods or chattels of any person or persons, such 
person or persons, his or her executors or administrators shall have 
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and maintain the same action against the executors or adlninistra- TITLE X. CHAP. 

tots of'such testator or intestate, as he, she or they might have had 
or maintained against such testator or intestate, and shall have the 
like remedy and process for the damages recovered in such action, 
as are now had and allowed in other actions against executors or 
administrators. 

3. And be it enacted, That all and every the executors and ad-Liability for •,•,• ast• OTCOn- 

ministrators of any person or persons, who, as executor or execu-version. 
tots, either of right, or in his, her or their own wrong, or as ad- 
ministrator or administrators, hath or have wasted or converted, or 
hereafter shall waste or convert any goods, chattels, estate or as- 
sets of any person deceased, to his, her or their own use, shall be 
liable and chargeable, in tile same manner as his, her or their tes- 
tator or intestate would have been, if living. 

4. And •e it enacted, That executors of executors shall have actions by 
executors of 

actions of debt, account, and of goods carried away of the first tes-executors, 
tator, and execution of judgments obtained by, or recognizances etc' 
made to the first testator, in any court of record, in the same man- 
her as the first testator should have had, if he were in life, as well 
of actions of • the time past as of the time to come; and that the 
same executors of executors shall answer to others, of as much as 

they have recovered of the goods of the first testator, as the first 
executors should do, if they were in life. 

5. And be it enacteJ, That where any judgment hath been, or 
ß ß tot de benis 

shall be had, by or in the name of any executor or administrator, 
in such case an administrator de benis non may sue ibrth a scire havesci'fa' 
ihcias, and take execution upon such judgment. 

6. And be dt enacteJ, That in actions against divers executors, Executors 
all the same executors shall be considered as one person, repre -cønsiaerea as one per- 

senting the person of the testator; and such of the executors, asSøn' 
the sheriff shall return, "summoned," on the summons, or "cepi 
corpus," or "corpora," on the capias ad respondendure, shall an- 
swer to the plaintiff or plaintiffs; and in case judgment shall pass 
tbr the plaintiff or plaintiffL then such plaintiff' or plaintiffs shall 
have his, her or their judgment and execution against such of tile 
executors, as the sheriff shall have returned in manner aforesaid, 
and against all others named in the writ, of the goods and chattels 
of the testator, as well as if they had all been summoned, or taken, 
or had appeared. 

7. And be it enacteel, That if any person die intestate, or if the .•amini•tra- 
executors named in any testament renounce the executorship, .tor, whoto 0I be appoint- 
refuse or neglect, for the space of forty days after the death of the ea' 
testator, to prove such testament, then administration of the goods, 
chattels and credits of such intestate, or of such testator, with the 
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TITLE X. testament annexed, shall be committed or granted to the widow, or CHAP. 7. 

• the next of kin of such intestate or testator, or to some of them, if' 
they or any of them will accept the same; and if none of them will 
accept thereo•, then to such other proper person or persons, as will 
accept the same. 

To,'eco•-er. S. And be it enacted, That all administrators, of whatever kind 
and be liable 

-•.•executor•. or description they may be, shall have actions to demand and re- 
cover, as executors, the debts due to the person deceased, and shall 
ans•ver to others, to whom such deceased person •vas holden and 
bound, in the same manner as executors shall answer, and shall be 
accountable as executors be, in case of testament, as well of the 
time past as of the time to come. 

Preamble. 9. _And wl•ereas, it is sometimes practised to the defrauding of 
creditors, that such persons as are to have the administration of 
the goods of' others dying intestate committed to them, if they re- 
quire it, will not accept the same, but suffer or procure the admin- 
istration to be granted to some other of mean estate and indigent 
circumstances, fi'om whom themselves, or others, by their means, 
do take deeds of gifts, and authorities by letters of attorney, where- 
by they obtain the estate of the intestate into their hands, and yet 
stand not subject to pay any debts owing by the same intestate, 
and so the creditors, for want of knowledge of the place of habita- 
tion of the administrator, cannot arrest or sue him or her; and if 
they happen to find him or her out, yet, for want of ability in him 
or her to satisfy, of his or her own goods, the value of that which 
he or she hath conveyed away or wasted of the intestate's goods, 
or released of his or her debts, the creditors cannot have or re- 

Of executors cover their just debts and demands--therefore, be it enacted 5y tlze 
in their own 

w•on•'. autl•orit2! aforesaid, that all and every person and persons, who 
shall obtain, receive and have any goods or debts of any person 
dying intestate, or a release or other discharge of any debt or duty 
that belonged to the intestate, npon any fi-aud as is aforesaid, or 
without such valuable consideration, as shall amount to the value 

of the same goods or debts, or near thereabouts, (except it be in 
or towards satisfaction of some just debt, of the value of the same 
goods or debts, to him or her owing by the intestate, at the time of 

c•arged, but his or her decease) shall be charged and chargeable as executor of 
his or her own wrong, and so far only as all such goods and debts, 
coming to his or her hands, or whereof he or she is released or dis- 

justsot-offal-charged by such administrator, will satisfy; deducting, nevertheless, 
1owed them. 

to and for himself, allowance of all just debts, upon good consider- 
ation, and without fraud, owing to him or her by the intestate, at 
the time of his or her decease, and all other payments made by him 
or her, which lawful executors or administrators may and ought to 
have and pay by the laws of this state. 
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10..And be it enacted, That the executor and executors named TITLE CHAP. 7. 

by the testator, or person deceased, or such other person or per 
ß Inventory 

sons, to whom administration hath been or shall be comm•tted, and appraise- 
ment mado 

where any person hath died or shall die intestate, or by way of in-and filed. 
testate, calling or taking to him, her or them, at least two reputable 
disinterested œreeho]ders; and in their presence, and by their dis- 
cretion, shall make or cause to be made, a true and perfect in- 
yentory of all the goods, chattels and credits, as well moveable as 
not moveable, whatsoever, that were of the person so deceased, 
and the same shall, by the said executor or executors, administra- 
tor or administrators, be presented and delivered to the surrogate, 
before whom the testament of such person so dying was proved, 
or administration committed, upon the oath or affirmation of such 
executor. or executors, administrator or administrators, to be taken 
before the said surrogate, that the same inventory is just and •rue, 
and also upon the oath or affirmation, to be taken as aforesaid, o{' 
the said persons or appraisers, or one of them, in whose presence 
the said inventory was made, and by whom the goods, chattels and 
credits, therein specified, were appraised, that the same were 
praised, according' to theh' just and true respective rates and values, 
after the best of his or their (as the case may be).judgment and 
understanding; and in case but one appraiser is sworn or affirmed, 
the following words shall be added, that the other appraiser or 
praisers was or were present at the same time, and consented in 
all things to the doing thereof; on which inventory a copy of the 
said oaths or affirmations shall be, by the said surrogate, endorsed; 
which said inventory, so taken, appraised and sworn or affirmed 
to, as aforesaid, shall be deposited in the registry of the preroga- 
tive court, there to remain affiled. 

11..And be it enacted, That the surrogates of the respective Administra- 
counties of this state, and every of' them, for the time being, shall to•'• 
and may, upon their respective granting and committing of admin- 
istration of the goods of persons dying intestate, take of the re- 
spective person or persons, to whom such administration shall be 
committed, except where administration shall be granted to a 
husband, of the goods, chattels and credits of his wi•e, sufficient 
bonds, with two or more able sureties, to the ordinary of the state, 
in such penalty as the said surrogate shall think reasonable, re- 
spect being had to the value of the estate, with condition in form 
and manner following, to wit: 

T/•e condition of this obligation is suclz, That if the above bound Condition. 
A. B. administrator of all and singular the goods, chattels and credits 
of C. D., deceased, do make or cause to be made, a true and per- 
fect inventory of all and singular the goods, chattels and credits of 

•g2 
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TITLE X. the said deceased, which have or shall come to the hands, posses- CHAP. 7. 

• sion or knowledge of the said A. B. or into the hands or possession 
of any other person or persons for the said A. B., and the same so 
made do exhibit, or cause to be exhibited into the registry of the 
prerogative court, in the secretary's office of this state, or into the 
smTogate's office of the county of--, at or before the expira- 
tion of six calendar months, from the date of the above written ob- 
ligation, and the same goods, chattels and credits, and all other 
goods, chattels and credits of the said deceased, at the time of-- 
death, which at any time after shall come to the hands or posses- 
sion of" the said A. B. or into the hands or possession of any other 
person or persons for the said A. B., do well and truly administer, 
according to law: and further, do make, or cause to be made, a 
just and true account of -- administration, within twelve ca- 
lendar months from the date of the above written obligation; and 
all the rest and residue of the said goods, chattels anti credits, 
which shall be found remaining upon the account of the said ad- 
ministration, the same being first examined and allowed of by the 
judges of the orphans' court of the county, or other competent au- 
thority, shall deliver anti pay unto such person or persons, re- 
spectively, as is, are or shall, by law, be entitled to receive the 
same. And if it shall hereafter appear, that any last will and tes- 
tament was made by the said deceased, and the executor or execu- 
tors therein named, or any other person or persons, do exhibit the 
same into the said prerogative court or the surrogate s ofiqce of the 
county of--., making request to have it allowed and approved; 
if the said A. B., being thereunto required, do render and deliver 
the said letters of administration, (approbation of such testament 
being first had and made) to the said court, then the above obliga- 
tion to be void and of none effect, or else to remain in full force 
and virtue. 

^u othe• •a- And it is •e•'e•y declared, that the like bonds, with conditions 
ministrators 

1;o We like suited to the nature of the respective cases, shall be given by ad- 
bonds. ministrators durante minore •etate, durante absentia, pendente lite, 

cure testamento annexo, or by whatever other name or description 
they may be known and distinguished. 

Proceedings lP•. And Ae it enacted, That all administration bonds, given in 
on bonds for- 

f•a. pursuance of this act, shall be good to all intents and purposes, and 
pleadable in any court of justice. And in case any such bonds 
shall become forfeited, it shall and may be lawful for the ordinary 
or surrogate general, to cause the same to be prosecuted in any 
court of record, at the request of' any party grieved by such for- 
feiture; and the moneys recovered upon such bond shall be applied 
towards makit•g good the damages sustained by the not performing 
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the said condition, in such manner as the judge of the prerogative TITLE X. CHAP. 7. 

court shall, by his sentence or decree, direct: and f•rther, that it Distribution 

shall and may be lawful to and for the judges of the orphans' ofest•te-•. 
court, of the respective counties of this state, after such administra- 
tors shall have legally accounted for and touching the goods, chat- 
tels, and credits of the person so deceased, to order a just and 
equal distribution of what shall remain clear, after debts, funeral 
charges, and just expenses of every sort, first allowed and de- 
ducted, amongst the wife and children, or children's children, if any 
such there be, or otherwise to the next of kindred to the Intes- 
tate, in equal degree, or legally representing their stocks, each ac- 
cording to his or her respective right, pursuant to the laws in such 
cases, and the rules and limitations hereinafter set down, and the 
same distribution to decree and settle; and the persons entitled to 
such distribution shall have their remedy at law, in case of non-pay- 

CU Remedy of merit, for the recovery of the same, against the executor or exe -persons enti- 
tied to dis- 

tors, administrator or administrators, so accounting, saving to every tribution. 
one, supposing him, her or themselves aggTieved, his, her and their Arrea•. 
right of appeal. 

13. And 5e it enacted, That the whole surplusage of the goods, •mmer of 
distribution' 

chattels and personal estate of every person dying intestate, shall 
be distributed in manner following, that is to say: one. third part Of widow one 
the said surplusage to the widow of the intestate, and all the resi-third; residue to 

due, by equal portions, to and among the children of such intestate, children .•nd their repre- 

and such persons as legally represent such children, in case any sentative•. 
Of the said children be then dead, other than such child or children, 
who shall have any estate by the settlement of the intestate, or shall 
be advanced by the intestate, in his lifetime, by portion or portions 
equal to the share, which shall, by such distribution, be allotted to 
the other children, to whom such distribution is to be made; and 
in case any child shall have any estate by settlement from the said Settlements or advalmcS 

intestate, or shall be advanced by the said intestate, in his lifetime, demtctca. 
by portion not equal to the share which will be due to the other 
children, by such distribution as aforesaid, then so much of' the 
surplusage of the estate o{ such intestate shall be distributed to 
such child or children, as shall have any ]and by settlement from 
the intestate, or were advanced in the ]iœctime oœ the intestate, as 
shah make the estate o• all the said children to be equal, as near as 
can be estimated. And in case there be no children, nor any legal Or, one moi- 

ety to widow, 
representatives of them, then one moiety of the said estate shall be and the other -- to next of 
allotted to the widow of the said intestate, and the residue of tI•e kin. 
said estate shah be distributed equally to every of the next of kin- 
dred of the intestate, who are in equal degree, and those who re- 
present them;_provided, that no representation shall be admitted Pro,-i•o. 
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TrrLE X. among collaterals after brothers' and sisters' children. And in •:}tAP. 7. 

.... case there be no widow, then all the said estate to be distributed 
Or, equally 
to chila•e• equally to and among the children; and in case there be no child, 
or l•ext of 

•i•,. then to the next of kindred, in equal degree, of or unto the intes- 
tate, and their leg,•l representatives as aforesaid, and in no other 
manner whatsoever. 

lI ..... state 14. J•d ae it enacted, That if, after the death of a fkther, any 
o! deceased 

chiht divided Of his children shall die intestate, without wife or children, in the 
lifetime of the mother, every brother and sister, and the represent- 
atives of them, shall have an equal share with her; any thing in 
this act, or any law- to the contrary, notwithstanding. 

()festate• of 15. And •e it enacted, That neither this act, nor any thing 
f'•mes•øre•'herein contained, respecting the distribution of intestates' estates, 

shall be construed to extend to the estates of femes corm't, who 

shall die intestate; but that their husbands may demand and have 
administration of their rights, credits, and other personal estates, 
and recover and enjoy the same, as fully as they might have done 
before the passing of this act. 

ß '•,e yea•-to 16. And, to the end that a due regard be had to creditors--Se it elapse before 
distribution. enacted, That no distribution of the goods, chattels amt credits 

any person dying intestate shall be made until one year be fifily 
expired aiker granting administration thereof. 

•:•r•,•ai• 17. And be it enacted, That every person, to whom an}- distri- 
bonds re- 

quircd. bution or share of the goods, chattels, and personal estate of any 
intestate shall be allotted, shall give bond, with sufficient sin'eries, 
in double the sum at least of such distributive share, to the admin- 
istrators, with condition, that if any debt or debts, truly owing by 
the intestate, shall be afterwards sued for and recovered, or other- 

wise duly made to appear, and which there shall be no other assets 
to pay, that then, and in every such case, he or she shall respec- 
tively retired and pay back to the administrators, his or her ratable 
part of such debt or debts, and of the costs of suit and charg'cs by 
reason of such debt or debts, out of the part and share so allotted 
to him or her; thereby to enable the said administrators to satisfy 
such debt o: debts. 

Ofadminis- 18. Jnc• be it e?zc•cted, That, in all cases, where any administra- 
tration with tion shall be granted, xvith a will or testament annexed, the will of will annex- 

•.a. the deceased in such testament exprcssed, shall be observed and 
performed. 

Actingex- 19. Ancl be it enacted, That where any lands, tenements or he- 
ecUtO!'S 

.•n 1,•,•a. ' reditaments, have been, or shall be given or devised by any last 
will or testament, executed in due form of law, to the executors 
therein named or arty of them, to be sold; or have been, or shall 
be thereby ordered to be sold by the executors therein named or 
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any of them, and one or more of said executors shall die or have 
died in the ]iœetime of the testator, or if living at the death of the • 
testator, shall refuse or heõleer to prove the said last will of the 
testator, or shall die; or if, having proved said last will and taken 
upon himself, herself, or themselves the execution thereof, shall 
have died or shall die, then and in either case, the said trusts in 
said will shall vest in the other executor or executors in said will 

named, who shall prove or shall have proved said will, and in the 
survivor and survivors of them, unless it shall be otherwise express- 
ed in said will. And it shall be lawful for such acting, or surviving 
executor or executors to sell and convey the said lands, tenements 
and hcreditaments of the testator, in the same manner, to all intents 
and purposes, as if all had been living, and joined in such sale. 

20. A•d be it enacted, That any deed or conveyance heretofore 
made and delivered, or which may hereafter be made and deli- 
vered, by any administrator or administrators with the will annexed, 
or the survivors or survivor of them, for any lands, tenements, he- 
reditaments, or real estate, sold pursuant to any power or direction 
in the said will annexed, given to, or vested in, the executor or ex- 
ecutors named therein, shall be as good, valid, and effectual as if 
the same had been or were made and delivered by the executor or 
executors named in said will, and received in evidence as such; 
and such administrator or administrators with the will annexed, 
and the survivors or survivor of them shall have the same power 
and authority, and no other, as was given to, or vested in, or may 
hereafter be given to, or vested in, the executor or executors named 
in said will, unless where otherwise expressly provided in the 
same; and in case of the death or incapacity of such administrator 
or administrators •vith the will annexed, and the appointment of an 
administrator or administrators de bonis non, with the will annexed, 
the same power and authority shall be vested in him or them, and 
the survivor of them, as was vested in the administrator first ap- 
pointed. 

21. And •e it enacted, That ;vherever any will hath heretofore 
been duly made and executed, or shall hereafter be duly made and 
executed, authorizing or directing any lands, tenements, heredita- 
ments, or real estate, mentioned therein, to be sold, and no execu- 
tor or executors hath or have been or shall be named in said will, 
and letters of administration with the will annexed have been or 

shall be granted thereon, any deed or conveyance heretofore made 
and delivered, or which may hereafter be made and delivered, by 
such administrator or administrators with the will annexed, or the 
survivors or smwivor of them, for said lands, tenements, heredita- 
ments, or real estate, pursuant to any power or direction in the 
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TITLE X. said will, shall be as good, valid, and effectual as if the same were CHAP. $. 

• made and delivered by any executor or executors who might have 
been, or might be named in said will. 

•owamount 22. And be it enacted, That in the taking of the bond of any of boud fix- • 

ca. administrator or administrators with the will annexed, to the ordi- 
nary, as directed in the eleventh section of this act, the ordinary 
and surrogates of the respective counties shall have regard to the 
value of the real estate ordered or directed to be sold in said will, 

as well as of the personal estate or e the deceased, and may, in their 
discretion, examine the applicant or applicants for such letters of 
administration with the will annexed, under oath or affirmation, 
touching the value of said real and personal estate. 

('itation of 23. And be it e•acted, That no administrator or executor shall 
executor or 

administra- be cited before any court or competent authority to render an ac- 
tor. 

count o• the personal estnte of his intestate or testator, otherwise 
than by an inventory or inventories thereof, unless it be at the in- 
stance or prosecution of some person or persons in behalf of a 
minor, or having a demand out of such personal estate, as a cre- 
ditor, legatee, or next of kin, nor be compellable to account before 
the said court or authority, otherwise than as aforesaid. 

Appointment 24. And be it enacted, That if any person shall hereafter appoint 
a. executor 1 ß 
•,•o discharge mS debtor an executor or executrix of his or her last will or testa- 
of debt. 

ment, such appointment shall not, unless otherwise expressed in the 
said will or testament, be construed so as to discharge such execu- 
tor or executrix from the payment of the debt, but the said debt 
shall be considered assets in his or her hands to be accounted for in 

the same manner as any other part of the personal estate. 

CHAPTER 8. 

LEGACIES. 

1. Le•a.*ees may sue for. 
9. Auditors to examine and report. 
3. Refilnding bond required. 
4. Costs, how to be awarded. 

5. Acts done before notice of will. f•. Legatees, when to reftind. 

I 7. One year allowed to pay legacies. 8. Creditors to be first paid. 

•.,-. •9. An Act •0r the more speedy recovery of legacies in this pr0rince, and for 
affirming snch acts of administrators bona fide done before notice of a 
will. 

Passed March 11, 1774. 

rreamUe. Forasmuch as the laws o• this province, relating to the rccove• 
of legacies, which have been or may be given by the last will 
and testament of any person or persons, are defective--for reme- 
dying whereo[ 
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1. B•, •T •,•ACT•,D by the Governor, Council, and General Asson- T•TL•: x. CHAP. 

hi?/of this province, and it is hereby enacted by the authority- 
ß Legatees 

of the same, That from and after the publication of this act, •t may have ac- 
tion of debt, 

shall and may be lawful for any person or persons whatsoever, to ca•e, o• deti- 
hue for lega- 

whom any legacy, devise or bequest ot • any sum or sums of money, cies or •- 
or other personal goods or chattels have been or may be made, by 
the last will and testament of any other person or persons legally 
made, to commence, sue or prosecute an action of debt, action on 
the case, or detinue for such legacy, after it becomes due, if it 
amounts to the value of fit•een pounds or upwards, in the supreme 
courts of thi. s province, or any other court of record; and if under 
fifteen pounds, in any court where the same may be cognizable; 
in which action or actions so to be commenced, i•' it shall appear 
that the legacy or legacies are due, and there be sufficient assets iu 
the hands of the executors to discharge the just debts of the tes- 
tator, and the legacy and legacies bequeathed, the plainti(¾ or plain- 
tiffs shall recover, with costs of suit, any law, usage or custom to 
the contrary notwithstanding. But in case there shall be assets to 
discharge all the debts of the testator, with an overplus not amount- 
ing to a sum sufficient to discharge all the legacies that may be 
given, then an abatement shall be made in proportion to the lega- 
cies so given; and where any legatee or legatees are or may be 
under age at the time when such legacy or legacies shall become 

ß 

due, in such case such legatee or legatees shall and may maintaiu 
an action for their respective legacies so given, by guardian or 
next fi'iend, as ihlly, amply and largely as by law' they may do in 
any other actions whatsoever. 

2. And be it j•trt/&er enacted b?/ tAe authority q/oresaid, That the Under 
of want of 

respective courts, where the said actions may be commenced, upon a•ts to pay 
the plea of want of assets to pay all the debts and all the legacies, ,teb[s ann •, gacies, audi- 

tors to be ap- shall appoint auditors to examine the accounts of the executors, pointed to 
who, after full hearing thereof, at such time and place, or times examine the accounts of 

notl e_ ß and places, as by the said auditors shall be appointed, with 'c the execu- 
to the executors and the plaintiffs or their respective attorneys, report there- OIL 

shall procure the auditors aforesaid, to report how the accounts of 
the executors do stand, and how much assets will remain after pay- 
ment of the whole debts, and wh•t part of the remainder is the 
proportion that ought to go towards paying of the plaintiff's lega- 
cies, for which proportion only the court shall then award execu- 
tion upon the judgment to be had in the said suit; which judg- 
ment shall remain a security for payment of the remainder of' the 
said legacies and costs, when sut•icient assets for payment thereof 
come to the executor's hands; which court is also hereby empow- 
ered, upon exception of either party, and hearing of the parties, 
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TITLE X. to correct and amend any mistakes or errors that may happen in CHAP. 8. 

--the accounts so reported. 
•efore any 3. _Provided always, That no such suit shall be maintained for action be 

commenced, any such legacy or bequest, until reasonable demand made of the 
the legatee 
to give bona, executor or executors, •vho ought to pay the same, and an offer 
with surety. made of two sufficient securities to the said executor or executors, 

who, if they think proper to accept thereof, shall become bound to 
them, the said executor or executors, in double the sum of the said 
legacies or bequests, with condition under written, that if any part 
or the whole thereof, shall at any time after appear to be wanting 
to discharge any debt or debts, legacy or legacies, which the said 
executor or executors may not have other assets to pay, that then 
and in such case, he, the said legatee, will return his said legacy, 
or such part thereof as may be necessary for the payment of the 
said debts, or for the payment of a proportional part of the said 
legacies; and if the said executors should not think proper to ac- 
cept thereof, then the said legatees shall file such bond in court, 
before obtaining any process against the said executors, otherwise 
the same process, for want thereof, shall abate. 

Cost•,howto 4. And 5e it enacted by tAe aut/•orty aforesaid, That the said 
be awarded. 

courts, upon consideration of the report of the accounts of the ex- 
ecutors, shall, according to justice and equity, either award no 
costs, or costs out of the testator's estate, or in case the executors 
have been faulty in delaying to pay the legacy demanded, or a 
proportional part thereof, without sufficient excuse, then out of the 
proper estate of the executor or executors, any thing herein con- 
tained to the contrary notwithstanding. 

All bona fide 5. And •e it jSzrherenacted, That all lawful acts done, or to be 
acts of admi- 

nistrators, done bona fide, by any administrator, before notice of a will, and 
before notice 

of a win, all purchases made of such administrator bona fide, before such 
good. notice, shall remain good, and shall no be impeached or altered by 

any executor or executors, on such will after appearing; Troyideal 
always, that when, at any time after such will shall appear, the ex- 
ecutor or executors shall have the same remedy against such admin- 
istrator or administrators, for the goods and chattels, rights and 
credits remaining unadministered, as he, she or they might have 
had before the making of this act. 

Legatees, 6. _Provided also, That where there are or may be several lega- 
when to re- 
f•d. tees, and a return of part of the said legacy shall afterwards ap- 

pear necessary, in such case each legatee shall only be compelled 
to return a proportional part of his legacy, so as to make up the 
whole sum wanting. 

Executors to 

have ayear 7• _Protided also, That where no time in and by any last will 
to pay lega- cies, and testament is limited, for the payment of any such legacies, 
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that then and in such case, the said executor or executors shall TITLE X. CHAP. 9. 

have the space of' one year to discharge the same. 
8. Provided also, That nothing in this act contained shall be con- Creditors to be first paid. 

strued to enforce the payment of any legacies to the prejudice of 
creditors, or to enforce any last will and testament, not warranted 
by the former laws of this province, 

9. Rcpcaler. 

CHAPTER 9. 
PROBATE OF FOREIGN •VILLS. 

1. Order to show cause made. 4. Bond required of aclministrato•. 
2. Manner of proof required. 5. Commission to examine wi•es•s• 
3. Certified copies evidence, "Colnmissio•era' certificate. 

In Act relative to the probate of wills from other or foreign states, 
195. 

Re*islon....Approved April 15, 1846. 

1. ]3E •T r,x,•,c•v.n•y t/•e Senate and General Assembly • t•e •ow wm 
a ... .proved a- State • New Jersey, That when any will shall have been aam•t;ea •roa• may 

to probate in any statc or territory of the United States or the Dis- •e rro•ea in this sta•. 

trict of Columbia, or in any foreign state or kingdom, and it shall 
become necessary or desirable for the executor or executors na•ed 
in such will or codicil, or for any of the persons interested therein) 
to have such will proved and recorded in this state, it shall and 
may be ]a•ul for any surrogate o• any county in this state, upon 
application made to him for the purpose, and upon filing in his 
o•ce an exemplified copy o• such will, to make an order that Ora• to 

show cause, 

cause be shown before him at a certain •i•e and place therein to 
be expressed, not less than thirty days nor more than six months 
fi'om the time of making such order, Why a duly certified copy 
such will, and codicil or codicils thereto, if any, should not be filed 
and recorded in the office o• such surrogate, and letters testamen, 
tary thereupon be issued to such executor or executors as a•o•c- 
said, or letters of administration with the will annexed, as the case 
may require; which order shall be published in sach manner as rnb•ca•o,, 
•hc surrogate making the same shall direct. 

2. And be it enacted, That iF the person or persons making such •i•ner of 
application, shall, at the time and place designated •or that propose proof. 
as aforesaid, produce before the said surrogate a copy of such will 
or wills, and codicil or codicils, and shall p•ovc to the satisfaction 
of the surrogate, that the same is exemplified and attested to be a 
true copy thereo• in the manner in which copies of such instru, 

•h 
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mcnts are usually exemplified and attested in the state, tmTitory or 
--kingdom where the same shall have been admitted to proo• and 

that such copy would be received in evidence in the courts of such 
state, temqtory, district or kingdom; and shall also prove, to the 
satisfaction of' the surrogate, that the said order has been duly ad- 
vertised and published in the manner therein directed; and if no 
sufficient cause shall appear or be shown to the contrary, it shall 
and may be lawful f.or the said surrogate to record such will or 
wills, and codicil or codicils, and to file the said copy thereof, and 
thereupon to grant letters testamentary to the executor or execu- 
tors therein named, or letters of administration with the will an- 
nexed, to some person or persons entitled thereto, in the same 
manner; and which letters testamentary, or of administration with 
the will annexed, shall be of the same and of no other f.orce and 
et•bct than they would have been if. such will or wills, and codicil 
or codicils, had been produced and proved by the subscribing wit- 
nesses thereto, in the usual manner, under the laws of this state. 

3. And •e it enacted, That the record of such will or wills, and 
codicil or codicils, when the same shall have been recorded as 

aforesaid, at;d duly certified copies thereof, shall be evidence in the 
same manner, and have the same force and effect in all courts of 

law and equity, as such record or copies thereof would have, if 
such will or wills, and codicil or codicils, had been proved in the 
usual manner, under the existing laws of' this state. 

4. And be it enacted, That in all cases where the person or per- 
sons applying for probate of any will, in the manner provided for 
in this act, shall reside out of the state of New Jersey, it shall be 
the duty of. the surrogate to whom such application is made, before 
granting the same, to take and receive fi'om such person or persons 
a bond, with security for the faithful administration of the estate of 
the testator, in the same manner as is now required by law in case 
of administrations. 

•. And be it enacted, That it shall be lawœul for any surrogate 
or orphans' court, or for the ordinary, when any will shall be pro- 
duced to such surrogate, court or ordinary, for probate, and any 
witness or witnesses attesting the same, shall reside out of this 
state, whose evidence may be deemed material, to issue a commis- 
sion or comnfissions annexed to such will, and directed to the judge 
of any court of law, mayor, recorder, or other chief magistrate of 
any city, town, corporation or county where such witness may be 
found, authorizing the taking and certifying his, her, or their attest- 
ation; and if the person to whom any such commission shall be 
directed, shall certify in the manner such acts are usually authenti- 
cated by him, that the witness or witnesses personally appeared 
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before him and made oath or solemn affirmation, (as the case may TITLE X. CHAP. 10. 

require) that the testator or testatrix signed and published the--• 
writing annexed to such commission, as his or her last will and tes- 
tament, and that at the doing thereof, the said testator or testatrix 
was of sound and disposing mind and memory, and that the said 
writing annexed, was also signed and published by the testator or 
testatrix in presence of the other subscribing witness or witnesses 
thereto, (if any) such oath or affirmation shall have the sanhe opera- 
tion, as if the same had been made before the surrogate, court or 
ordinary, who issued such commission. 

CHAPTER 10. 

WILLS. 

1. Estates for another's life devisable. 

ß ' If not devised, to be assets. 
2. Devises, how revocable. 
3. •Vho incompetent to make will. 
4. •,Vitness to, cannot take as devisee. 
5. Creditor admissible to prove. 
6. Rule as to proof by legatee. 
7. •Vhat witness not to take under. 

8. Certain clauses not to aftbet, whom. 
9. Father may dispose of child's custody, 

10. And guardian have custody of estate. 
IL Personal estate may be bequeathed. 

12. Widow may bequeath crops. 
13. Nuncupative will, what good, proof oœ 
14. And within what time. 

15. Letters testamentary of such will. 
16. •,Vritten will, how altered by verbal. 
17. Who may prove nuncupative. 
18. Rule as to soldiers and mariners. 

19. Of wills of personal estate. 
20. When will void. 
21. •Arhen afterborn children to take. 

22. •Vhen devise, etc., not to lapse. 
23. Act not retrospective. 

tn let concerning wills. 
Revision....Approved April 15, 1846. It• 90. 

1. B• • •AC•r.n •y tl•e Senate and General AssemMy of t]ze 
State of New Jersey, That all estates pur auter vie, shall be devis- 
able by will in writing, signed and published by the party so de- 
vising the same in the presence of three subscribing witnesses, and 
proved and recorded in the manner prescribed in and by the act 
entitled, "An act for confirming of conveyances of' lands made and T•r,.•, xxm 
to be made by wills and powers of attorney, and declaring what 
exemplifications of records and other things shall be holden and 
received for good evidence of estates of inheritance, and for trans- 
ferring of uses into possession," passed the seventeenth day of 
March, in the year of our Lord one thousand seven hundred and 
thirteen-fourteen; and if no such devise thereof be made, the same If not devis- 

ed, to be as- or so much thereof as shall not be so devised, shall go to the execu- sets for dis- 
tots or administrators of the party who had the estate thereof by 
virtue of the grant, and shall be assets in their hands, and be ap- 
plied and distributed in the same manner as the personal estate of 
the testator or intestate. 

Estates for 
another's life 
devisable. 
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TITLE X. 2. And be it enacted, That no devise or bequest in writing, of CHAP, 10, 

• any lands, tenements, hcrcditamcnts or other estates whatsoever in 
this state, or of any estate pur autcr vie,' or any clause thereof, 
shall be revocable, otherwise than by some other will or codicil in 
writing, or other writing declaring the same, or by burning, can- 
celling, tearing or obliterating the same by the testator himself or 
in his presence, and by his direction and consent; but all devises 
and bequests of any lands, tenements, hcrcditamcnts, or other es- 
tates whatsoever in this state, or of any estate put autcr vie, shall 
remain and continue in force until the same be burnt, cancelled, 
torn or obliterated by the testator or by his directions in manner 
aforesaid, or unless the same be revoked or altered by some other 
will or codicil in writing, or other writing of the devisor signed in 
the presence of three or more subs'cribing witnesses declaring such 
revocation or alteration. 

3. And 5e it enacted, That wills or testaments, made or to be 
made, o.œ any lands, tenements or hcreditamcnts or of any estate put 
autcr vie, by any woman covert, or person within the age of 
twenty-one years, or any idiot, lunatic or person of non-sane mind 
and memory, shall not be held or taken to be good or effectual in 
la•v. 

4. And be it enacted, That if any person hath attested the exe- 
cution of any will or codicil, after the first day of March, iu the 
year of our Lord one thousand seven hundred and fifty-three, or 
shall attest the execution of any will or codicil hereafter to be 
made, to whom any beneficial devise, legacy, estate, interest, gift 
or appointment of or affbcting any real or personal estate, other 
than and except charges on lands, tenements or hercditaments, for 
the payment of any debt or debts, hath been or shall be thereby 
given or made, such devise, legacy, estate, interest, gift or appoint- 
ment, shall, so far only as concerns such person attesting the exe- 
cution of such will or codicil, or any person claiming under him or 
her be utterly null and void, and such person shall be admitted as 
a witness to the execution of such will or codicil, notwithstanding 
such devise, legacy, estate, interest, gif• or appointment mentioned 
in such will or codicil, 

Cceditonnay 5. And be it enacted, That in case by any will or codicil, made 
be adnfitted 

• •,qt•e• to or to. be made, any lands, tenements or hcrcditamenta, are or shall 
a will. 

be charged with any debt or. debts, and any creditor whose debt is 
so charged, hath attested el-shall attest the execution of' such will 
or codicil, every such creditor notwithstanding such charge, shall 
be admitted as a witness to the execution oF such will or codicil. 

6. A•d 5e it enacted, That if' any person hath attested the exe- 
cution of any will or codicil, made on or before the said first day 
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of March, in the year of our Lord one thousand seven hundred TITLE CHAP. 10. 

and fifty-three, to whom any legacy or bequest is thereby given, -- 
whether charged upon lands, tenements or hercditaments, or not, 
and such person before he shall give his or her testimony concern: 
ing the execution of any such will or codicil, shall have been paid 
or have accepted or released, or shall have rcfased to accept such 
legacy or bequest upon tender made thereof, such person shall be 
admitted as a witness to the execution of such will or codicil, not- 

withstanding such legacy or bequest; and in case of such tender 
and refusal as aforesaid, such person shall in no wise be entitled to 
such legacy or bequest, but shall be for ever afterwards barred 
thereft-ore; and in case of such acceptance as aforesaid such person 
shall retain to his or her own use, the legacy or bequest, which 
shall have been so paid, satisfied or accepted, notwithstanding such 
will or codicil shall afterwards be adjudgcd or determined to be 
void for want of due execution, or fi•r any other cause or defect 
whatsoever: and further, that in case any such legatee as aforesaid, 
who hath attested the execution of any will or codicil, made on or 
before the said first day of March, in the year of our Lord one 
thousand seven hundred and fifty-three, shall have died in the tes- 
tator's lifetime, or before he or she shall have received or release&, 
or refused on tender his legacy, such legatee shall be deemed a 
legal witness to the execution of such will or codicil, notwithstand '- 
ing such legacy or bequest; provided always, that the credit Of Credit 

such 

every such witness so attesting the execution of any will or codici}, 
in any of the cases in this act before mentioned, and all circum- 
stances relating thereto, shall be subject to the consideration and 
determination of the court and jury or of the court of equity, before 
whom any such witness shall be examined, or his testimony or at- 
testation made use of in like manner, to all intents and purposes, 
as the credit of witnesses in all other cases ought to be considered 
of and determined. 

7..4nd be it enacted, That no person,.to whom any beneficial who not to 
estate, interest, gift or appointment, hath been or shall be given or •'ecei•'e benefit fro•r• 

•nadc, which is hereby enacted to be null and void, or who shall the wit1' 
have refused to receive any such legacy or bequest, oft tender 
made as aforesaid, and who shall have been examined as a witness 
concerning the execution of such will or eodieit, shall, after he or 
she shall have been so examined, deman• or take possession of, or 
receive any profit or benefit of or from any such estate, interest, 
•ft or appointment, so given or made to him or her, in or by any 
such ;vill or codicil, or demand, receive or accept, from any person 
or persons whatsoever, any such legacy or bequest, or any satis- 

•Ih2 
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faction or compensation for the same, in any •nanner, or under any 
colour or prorenee whatsoever. 

8. And be it enacted, That the clauses in this act concerning the 
competency or credibility of the witnesses to wills or codicils made 
on or before the said first day of March, in the year of our Lord 
one thousand seven hundred and fifty-three, shall not extend or be 
construed to extend, to the case of any heir at law, or of any devi- 
see in a prior will or codicil of the same testator, executett and at- 
tested according to the law of this state, or any person claiming 
under either of them respectively, who was in quiet possession on 
the said first day of Mm'ch, in the year of our Lord one thousand 
seven hundred and• fifty-three, as to such lands, tenements or here- 
ditaments, whereof he was then in quiet possession as aforesaid; 
nor to any will or codicil, the validity or due execution whereof 
hath been contested in any suit in law or equity, commenced by 
the heir of such devisor, or the devisee in any such prior will or 
codicil, fi•r recovering the lands, tenements or hereditaments men- 
rioned to be devised • in any will or codicil so contested, or any part 
thereof, or for o'•aining any other judgment or decree relative 
thereto, and which has been already determined in fayour of such 
heir at law, or devisee in such prior will or codicil, or any person 
claiming under them respectively, which is consistent with, or may 
be warranted by or under any will or codicil, attested according 
to the law of this state; or where the estate descended, or might 
have descended to such heir at law, till a future or executory de- 
vise, by virtue of any will or codicil attested according to the la•v 
of this state, should or might take effect, shall be deemed to be a 
possession within the intent of this clause of this act. 

9. And be it enacted, That when any person hath or shall have 
any child or children, under the age of twenty-one years, and not 
mm'ried at the time of his death, it shall and may be lawful to and 
for the father of such child or children, whether born at the time of 
the tlecease of the father, or at that time in ventre sa mere, or 

whether such father be within the age of twenty-one years, or of 
•eull age, by his deed executed in his lifetime, or by his last will and 
testament in writing, signed and published by such father in the 
presence of three subscribing witnesses, and proved and recorded 
in the manner prescribed by the laws of this state, to dispose of 
the custody and tuition of such child or children, for and during 
such time as he, she or they shall respectively remain under the 
age of twenty-one years, or any less time, to any person or per- 
sons, in possession or remainder; and such disposition of the cus- 
tody of such child or children made, or hereafter to be made, shall 
be good and effectual against all and every person or persons, 
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claiming the custody or tuition of such child or children, as guar- •:•TLE X. CHAP. 10. 

dian in socage, or otherwise; and such person or persons, to whom -• Guardinn 

the custody of such child or children hath been, or shall be so dis-,•ay hav• 
posed or devised as aforesaid, shall and may maintain an action of actiøn' etc. 
ravishment of ward, or trespass, against any person or persons, 
who shall wrongfully take away or detain such child or children, 
for the recovery of such child or children; and shall and may re- 
cover damages for the same in the said action, for the use and be- 
nefit of such child or children. 

10. •lnd 5e it enacted, That such person or persons, to whom c•ardian to 
•. have custody 

the custody of such child or children hath beer, or shall be so ms-of estate. 
posed or devised, shall and may take into his, her or their custody, 
ibr the use of such child or children, the profits of all lands, tene- 
ments and hercditaments of such child or children; and also the 
custody, tuition and management of the goods, chattels and per- 
sonal estate of such child or children, till his or her, or their respec- 
ti•-c age of twenty-one years, or any less time, according to such 
disposition aforesaid; and may bring such action or actions in rela- 
tion thereto, as by law a guardian in common socagc might do. 

11. •4•d be it e•acted, That it shall and may be lawful to 
rate may be 

ibr all m,d every person and persons, by his, her or their testament bequeathed. 
or last will in writing, to give, bequeath or dispose of all his, her 
o,' their goods, chattels and personal estate, in the same manner as 
he, she o,- they lawfully might do before the passing of this act. 

12. 21•d be it enacted, That it shall and may be lawful forwi•o .... 
bequeath 

widows to bequeath the crop of their ground, as •vell of their dow-cror•. 
ors as of their other lands and tenements. 

13. 2Ind 5e it enacted, That no nuncupative will heretofore•Vh•t,,,,ncu- pative will 
made or hereafter to be made, shall be good, where the estate good, 
thereby bequeathed shall exceed the value of eighty dollars, unless høwr•ø•'ea' 
the same be proved by the oaths of three witnesses at the least, 
who were present at the making thereof, nor unless it be proved 
that the testator, at the time of pronouncing the same, did bid the 
t!crsons present or some of them, bear witness, that such was his or 
her will or words to that eftbet, nor unless such nuncupative will 
was made in the time of the last sickness of the deceased, and in 
the house of his or her habitation or dwelling, or where he or she 
hath been resident for the space of ten days or more, next before 
the making of such will, except where such person was surprised 
or taken sick, being from his. or her own home, and died before he 
or she returned to the place of his or her dwelling. 

14. 21•d be it e•iacted, That after six months passed after the And w•t•n 
what time. 

speaking of the pretended testamentary words, no testimony shall 
be received to prove any nuncupative will, except the said tcsti- 
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TITLE X. 2mony or the substance thereof were committed to writing within CtIAP. 10. 

six days after the making of the said •vill. 
When let- 15. `And be it enacted, That no letters testamentary or probate 
ters testa- 

mentary of Of any nuncupative •vill, shall pass the seal of any court, till four- 
•uch will 

grantea. teen days at least after the decease of the testator shall be fully ex- 
pired; nor shall any nuncupative will be at any time received to 
be proved, unless process hath first issued to call in the widow or 
next of kindred to the deceased, to the end that they may contest 
the same, if they please. 

5Vritten will 16. And be it enacted, That no will or testament in writing, con- 
altered by 
,'crbal win. cerning any goods or chattels or personal estate, shall be repealed, 

nor shall any clause, devise or bequest therein be revoked, altered 
or changed, by any words or will by word of mouth only, except 
the same be in the lifetime of the testator, committed to writing, 
and after the writing thereof, read unto the testator, and allowed 
and approved of by him or her, and proved to be so done by three 
witnesses at the least. 

WHo may 17..And be it enacted, That all such witnesses as are and ought 
prove nun- 

•upa•i,'½ to be allowed to be good witnesses upon trials at law, by the laws 
ß •in. of this state, shall be deemed good witnesses to prove an)' nuncu- 

patire will or any thing relating thereto. 
Of soldiers 18..And be it enacted, That notwithstanding this act, any soldier 
•,•a mari- being in actual military service, or any mariner or seaman being at hers. 

sea, may dispose of' his moreahies, wages and personal estate, as 
he might have done before the making of this act. 

win• of per- 19..And be it enacted, That all last wills and testaments, which 
sonal estate, 
how proved touch and concern the personal estate only of the testator, shall, 
and record- 
•l. after the same have been duly proved, be recorded in the like man- 

her as last wills and testaments, which touch and concern the lands, 
tenements and real estate of the testator, are directed to be re- 

corded by the laws of this state. 
20. And be it enacted, That every last will and testament made 

when the testator had no issue living, wherein any issue he might 
have is not provided for or mentioned, if, at the time of his death 
he leave a child, children or issue, or leave his wife ensient of a 
child or children which shall be born, such will shall be void, and 
such testator be deemed to die intestate. 

21..And be it enacted, That if a testator having a child or 
children born at the time of making and publishing his last will and 
testament, shall at his •eath, leave a child or children born after the 

making and publishing of his said last will and testament, or any 
descendant or descendants of such after born chil• or children, the 
child or children so after born, or their descend}ant or descendants 

respectively, if neither provided for by settlement nor disinherited 
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by the said testator, shall succeed to the same portion of the father's TITLE X. CHAP. 10. 

estate, as such child or children or descendants as aforesaid, would- 
have been entitled to, if the father had died intestate; towards 
raising which portion or portions, the devisees and legatees or their 
representatives, shall contribute proportionably out of the part de- 
vised and bequeathed to them by the same will and testament. 

22. And be it enacted, That whensoever any estate of any kind When devise 
or bequest 

shall or may be devised or bequeathed by the testament and last not to lapse. 
will of any testator or testatrix, to any person being a child or 
other descendant of' such testator or testatrix, and such devisee or 
legatee shall, during the life of' such testator or testatrix, die res- . 
rate or intestate, leaving a child or children, or one or more de- 
scendants of a child or children who shall survive such testator or 

testatrix, in that case, such devise or legacy to such person so situ- 
ated as above mentioned, and dying in the lifetime of the testator 
or testatrix shall not lapse, but the estate so devised or bequeathed 
shall vest in such child or children, descendant or descendants of' 
such legatee or devisee, in the same manner as if such legatee or 
devisee had survived the testator or testatrix and had died intestate; 
but this provision shall not apply where the testator or testatrix 
shall, by the said will or codicil thereto, or other instrument, have 
otherwise directed in regard to the children or descendants of' the 
said devisee or legatee dying as aforesaid. 

23. And be it enacted, That nothing in this act contained shall Ao, not re- 
affect any case where the testator or testatrix, named in any testa-trospectR-e. 
merit, shall have died before the passing of this act, but such case 
shall be determined as if this act had not been passed. 


