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Sale of Land.

I. SALE OF LANDS UNDER A PUBLIC STATUTE.

1. ADVERTISEMENT OF SALE.

-

. Sales how advertised; to be to highest bidder.’
2. Fees for advertising.

Adjournments.

. Power to adjourn.

. By executors, &c., selling under order of court.

. By sheriff or other officer, selling under execution,
. Adjournments how advertised.

Uk W

2. SALES UNDER EXECUTION,

-3

. Officer selling to make deed.

. What deed shall recite.

9. Lands sold clear of judgments on which executions
have not issued.

Reversal of judgment or execution only to affect
plaintiff in action.

11. In case of death or disqualification of a sheriff after
sale, successor to make deed.

If master in chancery dies after sale, court may order
another master to give deed.

Affidavit annexed io deed by officer selling.

Recital in deed prima facie proof.

Recitals in deeds and declarations of sales by muni-
cipal authority evidence. ’

16, After seven years no evidence of certain defects to be

received agaiust bona fide purchaser.

oo

10.

12

13.
14,
15.

3. SALES BY EXECUTORS, ADMINISTRATORS, AND
GUARDIANS,
Death of executor or administrator after confirma-
tion of sale.

17.

4, SALE FREE FROM DOWER OR CURTESY.,

18, Court may order sale free from claim of dower or
curtesy; notice.
19, But shall direct compensation or investment.

5. SALE OF LANDS DESCENDED FREE FROM LIEN OF DEBTS.

90, Chancellor may order land sold free from lien of
debts.

6. DEATH OF PURCHASER AFTER SALE.
21, If purchaser die after sale, deed may be made to him
or devisee.
7. RECEIPTS RECORDED,

22, Commissioners, master, receiver or trustee, may have
receipts recorded.

8. SALE FOR PAYMENT OF TAXES OR ASSESSMENTS.

23, Chancellor may order lands held in trust to be sold
to pay taxes or assessments.

24, Sale of lands to pay assessments when there is a life

estate.

25. Proceeds, how applied.

26. Land devised or conveyed in trust when chargeable
with taxes, etc., may be ordered sold.

II, SUPPLEMENTS.

27, Advertisement may be published in paper printed in
German language.
28, Same fees allowed.
" 29, Advertisements to be published in two papers, one of
which printed at county seat.

30,
31,
32,
33.
34,
35.

36.
317.

38.

39.
40.

1I1.

41,

42.
43.

44,
45.
46.
47,
48,
49,
50.
51,

52,

53.

54.
55.

56.
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59.

60.

61,
62.
63.
64.

- 65,

66.
67.
68.
69,

70.

71

Certain sales validated.

Sales of lands between certain times confirmed.

Sales made not invalidated by reason of failure to
comply with supplement of April 9, 1875.

Lands may be sold under direction of orphans court
free from dower or curtesy.

After order for, and upon sale dower or curtesy may
be relinquished.

If sale approved purchaser to hold premises free from
such estate.

Court to direct payment of proceeds of sale.

Adjournments of sale, how made by master in
chancery.

Certain sales not to be invalidated.

To validate certain sales.

Advertisements of adjournment of sales validated.

SALE OF LANDS LIMITED OVER TO INFANTS,

When chancellor may direct land limited over, &c.,
to be sold in fee.

Proceedings to be by petition.

Petition to be referred to a master to inquire into
merits.

Chancellor may direct master to sell.

Proceeds of sale to be paid into court.

Chancellor may direct part of interest only to be paid
to tenant, ete.

Costs and expenses to be paid out of proceeds,

Chancellor may make rules, &e.

Chancellor may direct mode of sale.

Money arising from sale, how to be invested.

Lands may be sold where the proceeds may be wholly
or in part limited over.

Proceedings in case names or existence of parties in
interest cannot be ascertained.

1V. HOMESTEAD EXEMPTION,

Lot and residence, by debtor occupied as a residence,
exempt from sale.

What requisite to entitle property to such exemption,

Proceedings of officer of opinion that premises are
worth over one thousand dollars.

If property cannot be divided and surplus not paid, ~
it may be sold.

Proceeds of sale, how disposed of.

. Costs of selling off homestead.

In case property declared a homestead it shall not be
sold, &e.

V. MISCELLANEOUS ACTS.

Application to chancellor for leave to sell lands de-
vised or granted to religious societies.

Chancellor to appoint trustee; bond.

Reference to be made to master.,

Report of sale.

Proceeds, investment of,

Trustees liable to account.

Certain lands not to be sold.

Settlement of account of trustees.

Certain sales confirmed by orphans court validated.

Reports of sale made may be made to any stated
term of orphans court.

Change of name of newspaper not to invalidate legal
advertisements.

When legal advertisements may be printed in German
language.
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SALE OF LAND.

I. Sale of lands under a public stapute.

An act relative to sales of lands under a public statute, or by
' virtue of any judicial proceedings.

Revisioni—Approved March 27, 1874,

1. ADVERTISEMENT OF SALE.

1. That in all cases whatsoever where any sheriff, coroner, master in
chancery, executor, administrator, guardian, commissioners, auditors, or
other officer or person, is now or hereafter shall be authorized or required
by any public statute, or the direction of any court of competent jurisdic-

tion in this state, to make sale of any lands, tenements, hereditaments or
real estate, such officer or officers, person or persons, unless otherwise

By advertise-
ment set up,

specially directed by law, shall give notice by public advertisements,
signed by himself, herself or themselves, and set up at five or more public

places in the county, one whereof shall be in the township where such -
real estate is situate, of the time and place of such sale, at least two
months next before the time so appointed, and shall likewise cause the

And publication
in newspapers.

same to be published in two of the newspapers printed and published
nearest to the place in the county in which the lands are situate that are

now or hereafter may be by law designated for the publication of the
laws of this state, at least four weeks successively, once a week, next pre-
ceding the time appointed for selling the same,(a) and at the time and .

(a) A sheriff has no authority to sell real estate under a
writ which has not been in his hands two months, and
under which he has made no advertisement, Mushback v,
Ryerson, 6 Hal. 346. Query. Whether this must be construed
to mean lunar months, 4 Grif. Law Reg. 1218, note (1), See
Ellig's Case, 3 Hal. 232 ; Post statutes,  10. The sheriff must
advertise the land which he undertakes to sell by virtue of
an execution at law. If, by mistake, he omits to advertise
any part of it, and gives & deed to a purchaser for the part
not advertised, the mistake is one which the court cannot
correct for the protection of the purchaser against whom
an ejectment is brought, Philhower v. Todd, 8 Stock. 312. See
Ryerson v. Boorman, 3 Hal. Ch. 167, 640. If the advertise-
ment of the sheriff sufficiently identifies the property to be
sold, it is a cormpliance with the law. It need not describe
the number of buildings or their character, Allen v. Cole, 1
Stock. 286. A mistake In-the deseription of the land, will
not vitiate the sale, if it may be fully understood from such
description what prgperty is to be sold, Den v. Zellers,2 Hal.
1563, Where a sheriff advertises lands without abuttals, as
*the farm on which W. T. now lives,” and in the descrip-
tion in his deed includes & tract which, a.lthou%h formerly
& part of the farm of W. T., yet at the time of the adver-
tisement and sale had been sold by him, and was in posses-
sion of his grantee, it is a question of fact for the jury to
determine, whether such tractis included in the descripiion
in the advertisement, and a charge from the court directing

- the jury to find in favor of the sheriff’s grantee, is errone-
ous, Den, Philhower v. Todd, 4 Zab. 796. Where the sheriff’s
advertisement, after specifying sundry pareels of land to
be sold by the sheriff, adds, *together with all his (the
defendant’s) other real estate in the county of Atlantic, of
which a more particular desecription will be given on the
day of sale,” it seems. that the advertisement is defective,
and insufficient to authorize the sale of any lands except
those specified in the advertisement, Merwin v. Smith. 1 Gr.
Ch.182.  Some description, by which the property may be
known, though imperfect in itself, is necessary, Ibid. See
Rodman v. Zilley, Sax. 320. Cummins v. Litlle, 1 C. E. Gr. 48,
55. Under conditions of a vendue **for the sale of the
property of 8. R.,” it is no objection to the execution of the
contract, that a part instead of the whole of a lot of land
was sold, provided it was made known what part was to be
sold at the time it was set up, Rodman v. Zilley, Saz.320. It
is not necessary that advertisements of the sale of real
estate by a sheriff or a master in chancery,should be signed
by the officer with his own propersignature. Whether the
officer’s name is signed to the advertisement by himself, or
printed, orsigned by another, is immaterial. In either case
it is a virtual signing by the officer, Coze v. Halsted, 1 Gr.
Ch. 811. Where a sale 13 advertised for a specified day,
between the hours of twelve and five o’clock in the after-
noon, and the property is sold in pursuance of such adver-
tisement, the sale will not be set aside, although there is a
propriety and convenience in specifying a particular hour
between twelve and five o’clock for the sale, Ibid. A sale
by an administrator, advertised to take place at ten o’clock
and actually made at twelve, although not within the
statute, was set aside because held at an unusual hour,
Howell v. Sebring, 1 McCart. 84,91. An advertisementin one
newspaper was formerly sufficient, Skillman v. Holcomb, 1
Beas. 131.  Advertisment in two papers i3 now necessary,
see P. L. 1871, p. 67; P. L. 1875, p.17; P. L. 1875, p.25; P. L.
1875, p. 89; P. L.1878, p.19; P. L.1876, p, 62; P. L. 1876, p.
242; P. L.1877, p. 13; and also P. L. 1876, p. 121. That is a
public and proper place for setting up advertisements, con-
templated by the act regulating sales of real estate, which

is likely to give information to those interested, and who
may become bidders at the sale, Cumminsv. Little, 1 C. E.
Gr.48. The sheriff is bound to conduct the sale so as to
protect the rights and promote the interests of all parties,
and to this end to secure, as far as practicable, the utmost
publicity of the notice of sale, I6id. The true test of a
proper exercise of discretion by the sheriff in setting up
notices is, whether he has acted as a discreet man, desirous
of effecting a sale of his property to the greatest advantage,
Ibid. If one of the notices is not set up the length of time
required by law, the title of the purchaser is worthless,
Ibid. 58. The act requires the first publication of the notice
in the newspapers, to be made four whole weeks next pre-
ceding the day appointed for the sale, Parsons v. Lanning,
12 C. E. Gr. 70. A sheriff, on sale of lards, cannot charge
to the defendant the fee for acknowledging the sheriff’s
deed, or the printer’s bill for advertising; all the law allows
for advertising in the newspaper is one dollar and fifty
cents, Anonymous, 2 Zab. 211, The sale may be set aside if
the description is defective, Hodgson v. Farrel, 2 MceCart. 88.
The fact that the advertisement was so framed as to mis-
lead, so that one unacquainted with the premises could not
have conjectured, from the advertisement, what the prop-
erty was that was intended to be sold, in connection with
the fact that there were no bidders at the sale but the
purchaser, and that the property was sold at a very inade-
qusate price, makes the sale coustructively fraudulent, as
against the defendant in execution or others having liens
upon the 1!:x'operty. and on that account constitutes a ground
of equitable relief, although the advertisement may be a
technical compliance with the requirement of the statute,
so far as to vest a valid title in the purchaser, Hodgson v.
Farrel, 2 McCart, 88. Merwin v. Smith, 1 Gr. Ch: 183. Waldron
v. Letson, 2 McCart. 126, Ryerson v. Boorman, 3 Hal. Ch. 167,
640. See Coxev. Halsted, 1 Gr. Ch. 311, Allen v. Cole, 1 Stock.
286. In the absence of frand or unfair practice, erroneous
information of the day fixed for a sale of mortgaged premises

- will not operate to set aside the sale on the ground of sur-

prise, where the mistake was corrected, and the party
informed of the hour of sale in ample time to have been
present, if he had so elected, Hazard v. Hodges, 2 C. E. Gr.
123. Assurances by the solicitors of the mortgagor and a
subsequent mortgagee, of their ability to obtain an adjourn-
ment, and the sheriff’s refusal to adjourn on their applica-
tion, constitutes surprise sufficient to set aside a sale, Large
v. Ditmars, 12 C. E. Gr. 408. See Williams v. Doran, 8 C. E.
Gr.385. A refusal to adjourn a sale, in the exercise by the
sheriff of a reasonable discretion, is not sufficient ground
for setting it aside, Ibid. Skillman v. Holcomb, 1 Beas. 181,
Meyer v. Bishop, Feb. 1876. See Penn v. Craig, 1 Gr. Ch. 495,
499. Aliter, where the reason for refusing to adjourn was,
that defendant would have an opportunity to gather the
crops on the premises, Large v. Ditmars, 12 C. E. Gr.-406.
Ap})lication to set aside a sheriff’s sale on the ground of
unfairness, arising from an alleged misunderstanding as to
the manner of sale and the amount and apportionment
of encumbrances, refused, Bullock v, Woodward, 10 C. E. Gr.
279. That a party is so far deprived of his eyesight as not
to be able to_read a mewspaper, and alleges that conse-
quently he did not see the advertisement, is not good
ground for setiing aside e sale, Parkhurst v. Cory, 8 Stock. 233.
A writ of assistance may be refused because of a defect in
the advertisement of one of the tracts sold, Vanmeter v.
Borden, 10 C. E. Gr. 414. An assignee must advertise the
sale of the real estate of an insolvent debtor, Den, Sloan v.
Apgar, 4 Zad. 608.
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place so appointed, between the hours of twelve and five in the afternoon, sale to be to

such officer or officers, person or persons,
vendue to the highest bidder.(a) (See Sec. 27).(1)

(a) Where g sale by a public officer is condueted in viola-
tion of the spirit and policy of the law, and so as in fact to
defeat the just claims of encumbrancers, or greatly to pre-
Jjudice the rights of the defendant in execution, the sale
will be set aside, though the formal requirements of the
statute have been complied with, Cummins v. Little, 1 C. E.
@Gr.48. A mere error of judgment, or mistaken exercise of
discretion, by the sheriff, in the absence of fraud or unfair-
ness in the sale, affords no ground for the interference of
the court, Van Duyne v. Van Duyne, 1 C. E. Gr. 93. Park-
hurst v. Cory, 8 Slock. 233, Nor will a sale by an officer be
set aside because the terms of sale are unusually strict or
severe, if the circumstances of the case call for rigid
measures, and no design is manifested to oppress or injure
the defendants, Coxe v. Halstead, 1 Gr. Ch. 311. See Stevenson
V. Black, Sax. 338. Outwater v. Berry, 2 Hal. Ch. 63. A re-
qﬁlirement that twenty per cent. of the purchase money

. shall be paid at the close of the sale, and satisfactory
security be given for the balance, will not suffice to set
aside the sale, where no complaint was made of the terms,
nor any relaxation of them requested, and where it does
not appear that any one was prevented from bidding by
Teason of them, Morris v. Woodward, 10 C. E. Gr.82. At a
sheriff's salé of land on execution, the crier, before the
hammer was struck, received a sign which was intended
as a bid, and which the crier understood as a bid, and
would have received as a bid at any previous stage of the
bidding, but which he refused to take as a bid on the ground
that the half hour, expiring at a quarter past three o’clock,
to which, by the instruction of the sheriff, he had limited
the time for bidding, had expired. The sale was set aside,
Parker v. Pratt, 4 Hal. Ch. 104. Conover v. Walling, 2 McCart.
173. The sheriff, at the sale, said he was Selling the right
and title of the mortgagor, and the crier of the sale advised
g friend of his, who asked his advice aside, privately, to
have nothing to do with the property ; that whoever bought
it would probably buy a law suit. The property, for which
the complainant had agreed to pay $2800, was sold for $1400.
‘There was no allegation in the bill that the title was free
from dispute; nor that any better offer had been made for
the property. » The court refused to set aside the sale, Mer-
vine v. Van Lier, 3 Hal. Ch. 34. A sale of the debtor’sinterest
in real estate declared fraudulent under the circumstances,
and the purchaser decreed to account for the rents and
profits during the term, Hays v. Doane, 3 Stock. 84. The
evidence in this case Held, sufficient to establish the charges
of fraud and collusion made in the bill, and to warrant &
decree that the sale be set aside, Howell v. Sebring, 1 McCart.
85, When it is satisfactorily shown that the defendant not
only failed to take such measures as would secure the best
price for the property, but that the course adopted by him
was calculated, if not designed, to operate against the sale,
and to prejudice the interests of those whose rights he
represented, the sale will be set aside, Ibid. Hamburg
Manuf'g Co. v. Edsall, 1 Hal. Ch. 249, 659.

Thesheriffisboundtosell according tolaw, and theexigen-
¢y of hiswrit; he isnot justified in imposingterms on the pur-
chaserdifferent from thoserequired by thelaw. Ifheunder-
takes, byanyconditions ofsale, to vary the relative positionof

arties and create liabilities which the law does not impose,

e exceeds his authority, and the purchaser is not bound,
Stevenson v. Black, Saz. 838. 8. L. H. executed to S. W, six
bonds and a mortga%e to secure payment thereof, After
receiving payment of the first bond, W. assigned and deliv-
ered the others to several persons, one of whom caused a
judgment to be entered up against H. on one of the bonds,
and an execution to be issued thereon, by virtue of which
the mortgaged premises were levied on and exposed to sale
by the sheriff, subject, among others, to the following con-
dition: “the above described property is sold. subject to
the payment of a mortgage from 8. L. H. to 8. W., dated,”
&e.  After B., the plaintiff] bid one dollar for the premises,
the sheriff, at the instance of W., added to the condition
these words: “and the several bonds secured by the said
mortgage.” The premises were struck off to B. at his bid,
and he signed the conditions, protesting, however, against
the alteration of the conditions. and declaring he would
not pay the bonds. Held, that this addition to the condi-
tions of sale created no new contractto bind the purchaser
personally to pay the bonds held by S.and W., and their
bill, seeking to charge him persona.ltlfy, was dismissed. JTbid.
‘Where, by the conditions of & sheriff’s sale, it is provided
that *“if the purchaser do not comply with the conditions,
the property shall be resold,” the sheriff is not bound, upon
a fallure of the purchaser to comply with the conditions,
{0 make & second sale, though requested so to do py the
defendant -in execution, Woodhull v. Neafie. 1 Gr. Ch. 409.
The conditions for the sale of lands and buildings provided
for the sale of the buildings separately; and one of the
conditions was as follows: * the buildings will be sold, to
be removed within thirty days from this date from the
premises.” Held, that the purchaser of a building, who
also purchased the lot on which it stood, was not bound to
remove the building, Plume v. Small, 1 Hal. Ch. 460, 650.

shall sell the same by public highest bidder.

Where it is provided that if a purchaser fail to comply with -
the conditions the property will be exposed to sale a second
time and the purchaser held liable for any loss that may
ensue, the vendor, in an action on .such contract, cannot
recover the difference between the two sales, unless the
conditions of the second sale are the same as those of the

“first sale, or at least so far as regards the credit, equally

beneficial to the purchaser, Shinn v. Roberts, Spen. 435,
‘Where if is stipulated that the percenta%f or part paid at
the time of the sale, shall be forfeited if the purchaser does
not comply with the conditions, such payment cannot be
recovered at law or in equity, Bullock v. Adams, 5 C. E. Gr.
367. A purchaser of premises who has signed the condi-
tions of sale, is bound to pay a check given to the master
on the day of sale in part payment of the purchase money,
notwithstanding the neglect and refusal to convey to him
a certain easement which thé agentof the complainants,
had declared and promised should pass with the premises,
but which formed no part thereof, was not mentioned in
the conditions of sale, and to which neither the agent nor
his principal had any right or title, Allen v. Bank of the
United States, Spen. 620, The ordinary method of compelling
& purchaser to complete it, after he hassigned an acknowl-
edgment of the purchase, is by an order to show cause why
an attachment should not issue against him, as for con-
tempt, Bowne v. Ritter, 11 C. E. Gr. 456. Or, the officer may
file a bill for specific performance, Ibid. See Rodman V.
Zilley, Sazx. 320. A sheriff who has sold lands under & flert
Jfacias out of chancery in a foreclosure suit, may bring an
action in his own name against a purchaser who refuses to
comply with the conditions of sale. The remedy in the
court of chancery to compel the purchaser to complete the
purchase by summary process, is not exclusive, Townshend
v. Simon, 9 Vr. 239, The sheriff must account for the money
recovered in such action to the persons interested in the
process under which the sale was made, Ibid. The officer
is not bound to sue a bidder for non-compliance with the
conditions, unless an indemnity bond for costs be given
him, Strong v. Linn, 2 South. *799, *806, Southard, J. After
such bond has been given by the defendant in execution, -
the sheriff cannot claim the costs of such suit from another
execution creditor, Ibid.

It is a matter in the discretion of the officer executing
the writ to sell the premises together or in parcels, except
in cases where, under the statute it is decreed that a part of
the premises cannot be sold to satisfy the amount due with-
out material injury to the remaining part of the mortgaged
premises, Parkhurst v. Cory, 3 Stock. 233. On a sheriff’s sale
of land consisting of different parcels, the general rule is,
that if the land is plainly divisible, it should be sold in
parcels, so as to secure the highest price, Corles v. Lashley,
2 McCart. 116. Coxe v. Hulsted, 1 Gr. Ch. 3l1. Merwin v.
Smith, L Gr. Ch.182. Ryerson v. Boorman, 3 Hal. Ch. 167, 640,
Non-complianee with such rule is sufficient ground for set-
ting aside the sale. Johnson v. Garrett, 1 C. E. Gr.31, Where a
defendant stands by without objection and permitsa sheriff
to sell several separate lots of land as one tract, he cannot
afterwards object because they were not sold in parecels,
Holmes v. Sleele, 1 Stew. 173.  Where & sale is made in
violation of this rule, with the approbation of the owner
of the property, and thirteen years have elapséd and the
property has descended to the heirs of the purchaser, the
court will not for this cause alone disturb the title, Penn v.
Craig, 1 Gr. Ch. 495. One part of a property may be so de-
pendent on the other as to require a sale in large parcels,
Merwin v. Smith, 1 Gr. Ch. 182. A sale by a sheriff, upon
execution, in one parcel, of a large quantity of the defend-
ant’s property, which is readily susceptible of division,
can never be justified upon any other ground than as being
the best mode for making it bring the most money, Ibid.

At sheriff’s sale on execution, caveal emplor is the rule,
Mervine v. Vanlier, 3 Hal. Ch.34. A buyer may employ an
agent to bid for him, Skillman v. Holcomb, 1 Beas. 131, 132,
Silver v. Campbell, 10 C. E. Gr. 465, 466. A sheriff cannot -
require security of a duly authorized agent of the plaintiff
in execution for the performance of his contract, nor can
he refuse the bid of such agent for want of the required
security, Merwin v. Smith, 1 Gr. Ch. 182. A buyer may bid
for himself, jointly with another, Den v. Lambert, 1 Gr. 182,
185, So. several may authorize one person to bid for them,
on their joint account, Nat. Bk. of Metropolis v. Sprague. b
C. E. Gr.159. When a bidder, at a master’s sale, declares o
the master that he is not prepared to comply with the
terms of sale, it is not improper for the master to refuse
his application for leave to withdraw his bid, and to direct
the property to be struck off to him, and thereby compel
him to announce openly that he cannot comply, Ibid.
Where a bidder offers his bid under a mistake, it seems,
that he may withdraw it, Strong v. Linn, 2 South. ¥799, *805,
Southard, J. If,at a public sale, the owner fraudulently
represents to a bidder, that others are bidding, and thereby
induces him to raige his bid, the owner cannot enforce the
sale and recover the purchase price, Stryker v. Vanderbilt, 1
Duteh. 482, Elmer, J. Relief on account of under-bidding

(1) See act of April 16, 1868, (P. L. 1868, p. 1077), providing that in Hunterdon county advertisements shell only be
published in two newspapers printed and published at the county seat. .

66
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Fees for adver-
tising.

R.S.669,31.
specially provided.

Power to ad-
journ.
Ib. 2 2.

be specially provided.(a)

was refused one of the owners of the premises, because
there could have been no under-bidding without his
authority, Small v. Boudinot. 1 Stock. 381. An owner may
bid at a public sale, without vitiating it; and he may em-
ploy under-bidders to prevent & sacrifice of the property,
Wilmurt v. Morgan, March, 1827, Williamson, C. It is not
proper to concert with an auctioneer a private signal denot-
ing a bid. Such & contrivance gives an advantage over the
open and fair bidders, Conover v. Walling, 2 McCart. 173. 1t
is the custom. in New Jersey, where a bid is fairly claimed
by two or more persons, to put the property up again at the
price bid, and as at the bid of the person whom the auc-
tioneer may declare entitled to it, Ibid. A sale will be set
aside where a mistake occurs in consequence of such
bidding, and it is not rectified by the officers putting up
the property again, and less is obtained than would other-
wise have been offered, Ibid. 1f there is collusion between
the. officer and purchaser, the sale will be set aside and
both of them condemned in costs, Johnson v. Garret, 1 C. E.
@r. 81. Itis not gross carelessness for a purchaser not to
know that the description in a sheriff’s deed does not
include the entire premises which are understood to be
offered for sale, Waldron v. Letson, 2 McCart. 126. What the
bidders at the sale understood as to the quantity of land
sold, what verbal agreements were made, how the bounda-
ries were ascertained, what wassaid and done atthesurvey,
and who furnished the description from which the sheriff
drew his deed—are matters inadmissible in evidence,
Den, Todd v. Phithower, 4 Zab. 796, 804, Potls, J. It is error
to overrule an offer to prove by parol that the purchaser
inquired what estate the commissioners designed to sell,
and that they answered an estate for the life of the defend-
ant, Den, Hinchman v. Clark, Coxe 340, 356, 447, note (a). A
sheriff’s sale of land declared unlawful by reason of means
used to prevent competition, and the consequent sacrifice
of the property, Hamburg Manf. Co. v. Edsall, 1 Hal. Ch. 249.
A sheriff, in a sale by virtue of an execution against lands,
has no right to reserve the way going crops; his daty isto
sell the title of the defendant to the lands, as commanded
by the writ; and if he had power to makesuch reservation,
it would be of no avail if not contained in his deed, Howell
v. Schenck, 4 Zab. 89. The purchaser of land under a sheriff’s
sale acquires, by virtue of the conveyance, & legal title to
the growing crops, against a previous purchaser of the
crops from the defendant in execution; such purchase of
the crops being made subsequent to the entry of the judg-
ment by virtue of which the land is sold, Bloom v. Welsh, 3
Duich. 177. A sheriff is not obliged to notice the bid of an
irresponsible purchaser, Den v. Zellers, 2_Hal. 158, Ford, J.
%;rwin v. Smith, 1 Gr. Ch. 182. Den v. Young, 7 Hal. 300,
A general verbal direction by a sheriff to an assistant in
his office, to make the sales and adjournments necessary on
a given day, confers no authority to make a sale, and if
made under such direction it will be set aside, Meyer v.
Bishop, 12 C. E. Gr. 141; 1 Stew, 239. Inthe absence of statu-
tory provisions, thegeneral rule is that judicial sales should
beé made in the presence and under the immediate super-
vision of the officer designated in the decree commanding
the sale. Thestatute, however, held to be declaratory upon
the subject, Joid. If & sale of land be made on foreclosure
by & bailiff thus informally appointed, and the sheriff, in
conformity thereto, executes a deed to the purchaser, such
deed will transfer the title, and will be good in a collateral
proceeding as the act of an officer de facto. but will be set
aside, on a direct application to the chancellor in the
course of the same proceeding. Ibid. A sheriff who makes
sale of land by a bailiff, or special servant duly appointed,
can take the oath required by the thirteenth section of the
act relative to the sale of lands, 7bid. Lands seized in
execution by a sheriff may, upon his death before sale, be
sold by his executor or administrator, Read v. Stevens, Coxe
264. The execution of the power to sell lands by public
officers, must be in strict pursuance of the power, or no title
is conveyed. Osborne v. Tunis, 1 Dutch. 633. The place of
sale is discretionary with the sheriff, and ordinarily the
county seat from its facilities for resort to the records and
to counsel, for settling questions respectiong title, is the
proper place, but the place chosen must depend upon ihe
nature of the property to be sold, and its nearness, &c.,
Cumminsg v. Little, 1 C. E. Gr. 48, 54. A sheriff is bound to
exercise reasonable care and judgment in the management
of his sales, so that the proporty levied on may be sold to
the best advantage to make the money, subject, of course.
to all the requirements of the statutes affecting sheriff’s
sales, Todd v. Hoagland,7 Vr. 352; 8 Vr. 544, It isthe duty
of a sheriff to make the money on an execution, if by fair
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2. The said officer or officers, person or persons so advertising in. the
newspapers, shall be entitled therefor, in addition to his or their other
fees, to the sum of one dollar and fifty cents, unless where it is otherwise

Adjournments.

3. Every such officer or officers, person or persons, shall be vested with
power to adjourn such sale or sales, from time to time, subject only to such
limitation and restriction upon the exercise of such power, as may by law

judgment and skill it can be done according to the modes
provided by the law. His discretion should be liberally
considered in the absence of bad faith, yet, the sheriff is
responsible for a clear neglect of its proper exercise, Ibid.
The exercise of the sheriff’s diseretion must be & legal one,
and so controlled as to work no injustice or oppression,
Merwin v. Smith, 1 Gr. Ch. 182, Seaman v. Riggins,1 Gr. Ch.
214. The discretion of the sheriff will be interfered with
only when it is abused by him. But the court will not
weigh evidence to ascertain whether the sheriff has sold in
the most judicious manner. If the manner of sale ls so
palpably injudicious as amounts to & breach of trust on the
part of the officer. it is & fraud upon the rights of parties
interested, and then the court will interfere, Parkhurst v.
Cory, 3 Stock. 283. As to the question whether a receiver
should sell the engine, mining tools and implements with
the mine lands or separately, the court left it to the discre-
tion of the receiver, to be determined by inquiries to be
made by him as to the probability of finding ore by con-
tinuing the works; no ore having yvet been found, Kelly v.
Neshanic Mining Co., 3 Hal. Ch. 579. A sheriff may exercise
areasonable discretion asto the manner of selling property,
Den v. Zellers, 2 Hal. 163, Ford, J. In the disposition of the
trast property in their hands, receivers have a discretion,
for the due exercise of which they are responsible to the
court, and in the exercise of which they are subject to
its control, Knott v. Receivers of - Morris Canal Co., 3 Gr. Ch.
423. Receivers are not, like executive officers, bound to
sell for the highest price, without regard to the purchaser,

.or to the disposition he may make of the property, Ibid.

Where the receivers of the Morris Canal and Banking Com-
pany advertised that proposals would be received by them
until a specified day for leasing the canal for one year.
Held, that the advertisement did not bind the receivers to
take the offer of the highest bidder, nor limit them to a
certain time within which to receive bids, Itid. Where
the com%lainants’ right to priority is disputed, the sheriff’
will not be permitted to proceed to sale under the execu-
tion, and the hearing of the petitioner's claim be deferred
and determined in disposing of the proceeds of sale, under
the act of March 17, 1870, (P. L. 1870, p. 40, ¢ 6), Conrad v.
Mullison, 9 C. E. Gr.65. Two sheriffs cannot. by iaw, adver-
tise and sell, and convey the property of defendants jointly,
Maffet ads. Den, Tonkins, 1 Hal. 228 Query. Whether their
joint deed is absolutely void, Ibid. The officer acquires no
interest; can neither take nor deliver possession, nor main-
tain g possessory action, Den v. Young, 7 Hal. 300, 301, The
surplus affer satisfying the execution, must be paid to the
defendant, unless the sheriff is otherwise notified by the
next encumbrancer, followed by a rule of the court out of
which the execution issues, or by an order of the court of
chancery. Maffet ads, Den, Tonkins, 1 Hal. 228, 229. If the
sheriff who has the first levy, neglects or refuses to sell at
the first day, then he who has the next levy may sell, sub-
ject to such prior exeeution, but not to_raise the money to
pay it, Ibid.” Where the object of the bill will be answered,
8 sheriff’s sale should not be restrained by injunction, but
the sale should Dbe suffered to proceed, and the money
stayed in the sheriff’s hands, Receivers of Morris Canal Co.
v. Biddle, 3 Gr. Ch. 222, -

(a) An adjournment is discretionary with the sheriff,
Skillman v. Holcomb, 1 Beas. 131, 182, Morris v. Woodward,
10 C. E. Gr. 82, P. L. 1876, p. 121. If there is & failure of
bidders, or the circumstances of the sale are such as to show
that the property will be sold for a price_unreasonably
inadequate, it is the duty of the sheriff to adjourn the sale
for another opportunity, unless otherwise ordered, and
where the ¢reditor is likely to be benefited, Todd v. Hoag-
land,7 Vr.352; 8 Vr.544. The sheriff may adjourn the sale
to a place other than that specified in the advertisement,
Penn v. Craig, 1 Gr. Ch. 495, 499. A sale by a sheriff in
violation of a promise to adjourn, does not aflect a borna ‘Fde
purchaser, Qutcalt v, Disborough, 2 Gr. Ch. 214, 219. The
adjournment of & sale need not be advertised in a newspa-
per. Public proclamation made at the time at which the
sale was published to take place, is all that the law requires,
Allen v.Cole, 1 Stock. 286. Cozev. Halsted, 1 Gr.Ch.311. Infra.% 6.
An adjournmentofa sale of real estate under a publicstatute,
for any period not exceeding one week, need not be adver-
tised in the newspapers. A formal adjournment of the sale
from week to week is sufficient, Hewiitv. Moniclair Railway
Co., 10 C. E. Gr.392. The act of a sheriff in adjourning a
sale under foreclosure proceedings, is not a judicial act,
nor in any way forbidden by the “act in rela%ion to legal
holidays,” P. L. 1876, p. 73. White v. Zust, 1 Stew. 107. When
the day (not a legal holiday) fixed for the sale of mortgaged
premises is afterwards appointed a legal holiday, the sheriff
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By executors, &e,

4. Executors and administrators selling lands under any order of the Bye
selling under

orphans’ court may adjourn the sale from time to time, not exceeding two order of court.
months in the whole. R.8.660,717.

5. The sheriff or other officer selling under process of execution, may By sheriffor
make two adjournments, and no more, of the sale of lands, tenements, otherofficer sell-
hereditaments, and real estate by him taken in execution, to any time not ing under exe-
exceeding one month for each adjournment; and if the said sheriff or f;“oé"
other officer shall adjourn such sale or vendue oftener, or for a longer 26
time without permission in writing, previously obtained of the party at
whose instance the said writ of execution was issued, he shall be ‘and Penalty for ad-
hereby is made liable to the amount of the debt, or damages and costs, or Journing for &

. N . . . . 3 ger time or
sum or sums of money mentioned in the said writ, with interest; and for gpo- "
the recovery thereof may be amerced and proceeded against in the
manner as is now or may hereafter be prescribed by law for neglect of
duty in other cases on writs of execution; provided always, that if the
said sheriff or other officer shall, after two adjournments as aforesaid, sell
the lands, tenements, hereditaments and real estate, and- bring the whole
amount of the product of such sale (after deducting his lawful fees) into
the court from which such execution issued, at any time before the entry
of such amercement against him as aforesaid, the said sheriff or other
officer shall be exonerated from all liability to the said amercement.

6. If any sale of lands made under the directions of this act be adjourned Adjournments,
for more than one week, such adjournment shall be published in the same how advertised.
two newspapers in which the notice of sale was published, for the publi-
cation of which not more than five dollars shall be allowed in any case
as against the defendant in execution; provided, that in publishing any
adjournments it shall not be necessary to continue the publication of the
original advertisement of sale, but a statement of the parties to the cause,
and the time and place of such adjournment shall be sufficient.

P. L 1867, p. 762,
Fees for such
publication.
‘What advertise-
ment of adjourn-
ment to eontain.

. 2. SALES UNDER EXECUTION.

Officer selling to

7. The sheriff or other officer, who by virtue of any writ of execution,
make deed.

shall sell any lands, tenements, hereditaments and real estate levied on,
shall make to the purchaser thereof a deed of conveyance for the lands,
tenements, hereditaments so sold ; which deed of conveyance shall transfer
to and vest in the said purchaser, as good and perfect an estate to the
premises therein mentioned as the person against whom the said writ or
writs of execution were issued, was seized of or entitled to, at or before
the said judgment, and as fully to all intents and purposes as if such
person has sold the said lands, tenements, hereditaments and real estate
to such purchaser, and had received the consideration money, and signed,
sealed and delivered a deed for the same.

8. The deed made by any sheriff or officer under and by virtue of any What deelshall
execution shall recite the writ or writs of execution, by virtue whereof recite.
the said lands, tenements, hereditaments and real estate therein described, 1-¢8-
were sold as aforesaid; but the same, whether heretofore made or
hereafter.to be made, shall be géod and valid, and received in evidence
as such, notwithstanding any variance between the recital in said
deed and the execution or executions by virtue of which the sale was
made, and notwithstanding any variance between the said execution or
executions, and the judgment or judgments upon which the said execution
or executions were issued; and further, that it shall be lawful for any
court of this state, in which the record or exemplification of any judgment Shall not be
or execution shall be offered in evidence in support of any deed or convey- &voided by vari-
ance made by a sheriff or other officer who may have sold any lands, ®"cen recital.
tenements, hereditaments, or real estate, by virtue of any writ or writs of
execution issued as aforesaid, to consider the said judgment or execution’
as amended in any particulars in which the same might, by the rules of
law and practice, have been at any time amended by the court in which
the said judgment was rendered, or out of which the said execution was

R. 8. 660,38.

What it shall
convey.

should adjourn the sale. In such case, the advertisement

. is not rendered invalid, Jbid. The court refused to set aside

sheriff’s sale because of his alleged refusal to adjourn it, so
that the petitioner (a subsequent mortgagee) might have an
opportunity to ascertain the amount of the encumbrances,

subject to which the .property was to be sold ; it appearing,
that such reason for adjournment was not given, and that
& written statement of the exact amount due on those
%n%%})rzfsces was exhibited at the sale, Cline v. Prall, 12
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Lands sold clear
of judgments,
&e., on which
executions have
not issued.

R. 8. 660, 29.

Reversal of judg-
ment or execu-
tion only to affect
plaintiffin ac-
tion.

Ib. 3 10.

And not to oper-

SALE OF LAND.

issued ; and the said judgment or execution shall have the same force and
effect as if it was amended accordingly.(a) . :

9. Whereas other judgments, and recognizances, besides those, or some
of those, by virtue whereof the sale aforesaid was made, might affect the
lands, tenements, hereditaments, and real estate so sold, if no provision be
made to remedy the same; and whereas, the persons who have not taken,
or will not take out executions upon their judgments, or recognizances,
ought not to hinder or prevent such as co take out executions from
having the proper effect and fruits thereof—therefore be it enacted, that
the purchaser, his heirs and assigns, shall hold the lands, tenements,
hereditaments, and real estate by him or her purchased as aforesaid, free
and clear of all other judgments and recognizances, whatsocver, on or by
virtue of which no execution has been taken out and executed on the
lands, tenements, hereditaments and real estate so purchased.(d)

10. If any judgment or execution (the said execution being recorded as
required by the act respecting executions), by virtue whereof such sale as
aforesaid shall be made of any lands, tenements, hereditaments and real
estate, shall be reversed for error, such reversal shall only operate against
the defendant in error, his heirs, executors and administrators, to compel
compensation to be made to the party aggrieved to the full value of the
lands, tenements, hereditaments and real estate so sold as aforesaid, and
shall not be given in evidence, or be of any force or avail against any bona

steagainstbona fde purchaser under the said judgment or execution; but the said

fide purchaser.

In case of death
or disqualifica-
tion of a sheriff
after sale, his sue-
cessor to make
deed.

R. 8. 660, 43 11, 12.
Amended.

On certificate
from court of
common pleas,

purchaser, his heirs and assigns, shall hold the said lands so bona fide
purchased, notwithstanding such reversal, if it be after the said purchase.

11. It any sheriff or coroner who hath made or shall make sale of any
lands, or real estate, by virtue of an execution against the same, shall
abscond, or depart from the state, or be disqualified by law, or rendered
unable by death, or be otherwise incapable to make a deed or conveyance
for the same, it shall be lawful for any succeeding sheriff of the county,
in which such lands or real estate are situate, on receiving a certificate
from the court of common pleas of such county, signed by the clerk by
order of the said court, setting forth that sufficient proof hath been made

- to the said court, that such sale was fairly ard legally made, and on tender

of the purchase money, or if the purchase money or any part of it -has
been paid, then on proof of such payment and on tender of the residue,
if any there be, to sign, seal and deliver to the said purchaser or his legal
representative, a deed or conveyance of the lands and real estate, so sold;
which deed shall be as good and valid and shall have the same force and

(a) A sheriff has no estate or interest in lands levied upon
and sold by him. He has a naked power to sell given by
statute, and the validity of his deed depends upon the
directions of the statute being complied with, and it must
positively appear, either by recitals in the deed, or proof
aliunde, that such directions as advertising, &c., have been
complied with, Den, Todd v. Philhower, 4 Zab. 796,804, A
sheriff’s deed as between the defendant and the purchaser,
may be fairly considered as the defendant’s own deed made
by the sheriiff as his legally constituted agent for that pur-
pose, Den v. Winans, 2 Gr. 1. A variance between the
recital of an execution, in a sheriff’s deed and the judg-
ment on which it was issued, is cured by the act of the 28t
of November, 1831, Den, Arrowsmith v. Taylor, 1 Harr. 632.
Den v. Downam,1 Qr.185. The statute and supplement (P.
L 1569, p. 1238), directing that the recitals in a deed given
by a public officer shall be prima facie evidence of the truth
of the facts recited, do not affect the title under the deed,
but only change the rule of evidence as to the manner of
proving the facts required to conmstitute a valid sale, and
apply where a deed given before the passage of the act
is offered in evidence, Campbell v. Dewick, 5 C, E. Gr.186. A
sheriff’s deed may be admitted in evidence although it
contains norecitals of advertisements, but the grantee must
prove that due public notice was given, Den v. Downam. 1
Gr. 135, Osborne v. Tunis, 1 Dutch.633,662. Den v. Thibault,
1 Harr. 25, affirmed, Feb, 1838, A sheriff’s deed takes full
effect only from the time of delivery, and does not relate
back to the time of sale, so as to sustain an intermediate
sale and conveyvance by the sheriff, of the lands therein

-mentioned, Den v. Steelman, 5 Hal.193. A deed, executed
and acknowledged by a sheriff in this state for lands sold
by him under execution, may be delivered in another state,
Walker v. Hill, 7 C. E. Gr. 513, affirming 6 C. E. Gr. 192 A
refusal by the sheriff {6 Qeliver a deed to the purchaser at
a sheriff’s sale, when rightfully demanded, will not release
the purchaser from his obligation to comply with his con-
tract, if after such refusal the purchaser offer to accept the
deed and upon a tender thereof he declines to receive if,

Ely v. Perrine, 1 Gr. Ch. 396. A defendant is not estopped
by & sheriff’s deed, from showing collusion between the
sheriff and the purchaser, Lot v. Thomas. Pen. ¥407¢, *412e.
What defects in entering a judgment were formerly deemed
sufficient to invalidate a sale, Den, Pearson v. Hopkins, Pen.
#195, #203. The legal title of 1and is notaffected by a sheriff’s
deed, where at the time of levy and sale the title was not in
the defendant in execution, Belford v. Crane. 1 C. E. Gr. 265,

(b The word * executed ” means “levied,” Den V. Young,
7 Hal. 300. On a bill to foreclose a mortgage, it appeared
that C., one of the defendants, recovered & judgment
against K., the mortgagor, on the 23d of Jan., 1858, but ook
out no execution thereon until June 25th, 1862. Complain-
ant’s mortgage was recorded on the 26th of Dec., 1859, and
in June, 1861, several other judgments were recovered
against the mortgagor, on which executions were promptly
taken out and levied on the mortgaged premises. On a
dispute abont the priority of these several encumbrances,
Held, that C., by neglecting to issue an execution on his
judgment until after executions had been issued on the
Jjunior judgments had lost his priority, not only over the
younger judgments, but also over the complainaats’ mort-
gage, which was entitled to priority over the younger judg-
ments, Clement v. Kaighn, 2 McCart. 47. The history of the
legislation of this state regulating the priority of execu-
tions reviewed, Ibid. Although the statute in terms, relates

_merely to the title which a purchaser by virtue of a sheriff’s

sale under an execution at law shall acquire, yet the opera-
tion of it cannot be limited to the case of a sale under the
junior judgment, where no execution has been sued out
upon the senior judgment, and levied on the land, Ibid.
The junior judgment creditor, by suing out and levying the
first execution upon the land, acquires & priority of lien,
which cannot be affected by any execution subsequentl
issued, nor by any mode in which the land may be sold.
The issue of the execution upon the junior judgment, and
its delivery, duly recorded, to the sheriff, destroys the
priority which was enjoyed by the older judgment, and
transfers it to the junior judgment, Ibid.
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effect as if the sheriff or coroner who made such sale, had signed, sealed Effectofsuch
and delivered a deed or conveyance for the same in due form of law; and 9¢d

the purchase money received by the sheriff making the deed, shall be

paid to the person entitled thereto by law.(a)

12. If any master in chancery who hath made or shall make sale of Deed byanother
any lands, tenemeénts, hereditaments and real estate, by virtue of an masterondeath,
execution against the same, shall abscond or depart from the state, or be &c'i(?fma’itet'
disqualified by law, or shall die or in any way become incapable of making ™18 %%

a deed or conveyance for the same, it shall be lawful for the court, out of P.IL.1870,p.18.
which the said execution issued, upon satisfactory proof that such sale
has been fairly and legally made, to appoint another master in chancery,
who shall have full power, on tender of the purchase money, or if the
purchase money or any part of it has been paid, then on proof of such
payment, and on tender of the residue, if any there be, to sign, seal and
deliver to the said purchaser, or his legal representative, a deed or convey-
ance of the lands, tenements, hereditaments and real estate so sold, which
deed shall be as good and valid, and have the same force and effect as if
the master who made such sale had signed, sealed and delivered a deed or
conveyance for the same in due form of law; and the moneys received
on such conveyance shall be paid to the person entitled thereto by law.

13. When a sheriff, or other officer or auditors in attachment, shall
make sale of any lands or real estate, in pursuance of a decree, judgment,
execution or order of any court, the said sheriff, officers or auditors shall
make and sign an affidavit, endorsed on or added to the conveyance
therefor, before the chancellor, one of the justices of the supreme court,
or a master in chancery, (for which the said chancellor, justice or master
shall be entitled to a fee of one dollar), to the effect following, viz:

"1, A. B, sheriff, &c., do solemnly swear (or affirm) that the land and
real estate described in this deed made by me to C. D., was by me sold
by virtue of a good and subsisting execution (or order) as is therein
recited, that the money ordered to be made has not been to my knowledge
or belief paid or satisfied, that the time and place of the sale of said land
and real estate were by me duly advertised as required by law, and that
the same was cried off and sold to a -bona fide purchaser for the best
price that could be obtained.

A. B., Sheriff.

Affidavit an-
nexed to deed

by an officer sell-
ing under judg-
ment or decree.

P. L. 1864, D. 498,
21,

Form of,

Sworn (or affirmed) before me, one of the &c., on this
day of , A. D. , and I having examined
the deed above mentioned do approve the same and order it to be recorded
as a good and sufficient conveyance of the land and real estate therein
described. E. F.

Which said conveyance, approved by the said chancellor, justice, or
master, may be recorded as if duly acknowledged, and the said convey-
ance or the record thereof, or a certified copy of such record, shall be
evidence of a good and valid sale and conveyance of said land and real
ostate, as if the same had been reported to and approved by the court in
pursuance of whose decree, judgment, execution or order the same was
made.(d)"

14, The conveyance of any land or real estate sold by any sheriff or
other officer, or by auditors, in pursuance of a decree, judgment, execution:
or order of a court, heretofore or hereafter made and duly acknowledged
or approved, and the record thereof, or a certified copy of such record,
shall be good and sufficient prima facie evidence of the truth of the recital,
in the said deed or conveyance contained.

15. The provisions of the last preceding section shall apply to all deeds,
declarations of sale and conveyances, duly acknowledged or proved, ealo b ;
heretofore or hereafter made by or by authority of any public or municipal o 5o
authority, authorized or empowered by any law of the state to make and evigence. ’
execute or to direct or procure the making and execution of any deed, p. 1. 1859, p. 1288.

Certificate of
chancellor, judge
or master.

Effect of such
conveyance,

Recital in deed
prima facie proof.
Ib. ¢ 2.

Recitals in deeds
and declarations

(@) To enable a sheriff to execute a deed for lands sold by
his predecessor, the certificate of the common pleas should
show on its face every thing necessary to authorize the
court to make such order, Den, Watson v. Mulford,1 Zab. 500.
A deed made under such certificate, should contain every
requisite of a sheriff’s deed, and should therefore recite
the execution upon which the sale was made, Jbéid. There
must be proof aliunde of the facts necessary to sustain such

deed, as of the death or incapacity of the sheriff, the é)ay-
ment of the money and the leﬁality of the sale. In a deed
by asheriff, who made the sale, the recital of advertising
and of the hour when sale was had, is sufficient prima
Sfacie groof, these facts being within his knowledge~but not
in 8 deed given by another sheriff, I6id. See Read v. Ste-
vens, Coxe 264. .
(b) See Meyer.v. Bishop,12 C. E. Gr. 141,145
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After seven years

no evidence of

certain defects

to be received

against bona fide
* purchaser.

P. L. 1864, p. 498,
23.

Death of execu-
tor or adminis-
trator after con-
firmation of sale.

P. L. 1859, p. 207.

Deed to be made
by suceessor.

In partition or
sale of lands by
executors.

P. L. 1855, p. 49.
“ 1870, p: 28.
Amended.

Sale may be or-
dered of premi-
ses, including
estate in dower
or by curtesy.

Notice to dowers
or tenant by the
curtesy.

(@) Declarations of sale, &e., cannot be questioned collat-
erally, but must be reviewed directly by certiorari, State,
Fvansv. Jersey City,
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declaration of sale or conveyance; and the proceedings upon whieh such
deeds, declarations of sale and conveyances are founded shall not be subject
to be questioned collaterally, but may be at any time reviewed by certiorari
or other proper proceeding in the supreme or circuit courts.(a)

16. When a conveyance of any land or real estate sold as aforesaid, shall
hereafter be duly made and acknowledged, or approved as aforesaid, or.
shall have been heretofore duly made and acknowledged more than seven
years before the same shall be offered in evidence, no evidence shall be
received or be of any force or avail against any bona fide purchaser hold-
ing under such conveyance, or his heirs or assigns, that the execution had
not been duly recorded before it was delivered to the sheriff, or that the
sale of said land or real estate had not been duly advertised, or that the
money recovered or ordered to be made by the decree, judgment, or
execution, had been paid before the sale, unless the payment or satis-
faction of such decree, judgment, or execution, shall have been entered
of record before said sale.

[For liability of lands to be sold by ExecurioN, see JUDGMENTS.
lien and priority of executions, see ExEcuTIONS].

For

3. SALE BY EXECUTORS, ADMINISTRATORS AND GUARDIANS.

17. Where any sole or surviving executor or administrator, who hath
heretofore sold, or may hereafter sell any lands or real estate for the
payment of debts of his testator or intestate, by virtue of an order of any
orphans’ court, shall have died or may hsreafter die, after such sale has
been confirmed by said court, and before the delivery of the deed or deeds
for the said lands or real estate, to the purchaser or purchasers, and said
lands or real estate, have not been heretofore resold, the said court at any
term shall, on the apphcatlon of any one interested in the sale of said real
estate, by rale of court, direct the administrator or administrators de bonis
non of such testator or intestate or the survivor or survivors of them, to
execute good and sufficient conveyances in the law to said purchaser or
purchasers, for the tracts or tract of lands or real estate so sold; and it
shall be the duty of the said court, before granting such rule, to take of
such administrator or administrators de bonis non, a bond, with sufficient
sureties, the same in effect, as is required to ke given by any executor or
administrator who may be ordered to sell land or real estate.

[For proceedings to sell lands for payment of debts, see OrrHANS’ CoURT,
Sec. 70 to Sec. 81. For proceedings for sale of lands of an infant by his
guardian, see GUARDIANS, Sec. 3, and also INrants, Sec. 3. For power
to sell under a will, see EXECUTORS AND ADMINISTRATORS .

4. SALE FREE FROM DOWER OR CURTESY.

18. In proceedings for the partition of lands in any court of this state,
or for the sale of any lands by executors, administrators, or guardians, by
order of the orphans’ court, if it shall appear to the court in which such
proceedings are pending, that any person is entitled to an estate in dower
or by the curtesy in the whole or any part or share of the premises, it
shall be lawfual for the said court at the time of making the order for the
sale of such premises to consider and determine under all the circum-
stances of the case, having regard to the interests of all persons interested,
whether such right or estate in dower or by the curtesy should be excepted
from such sale, or whether the same should 'be sold, and to order and
decree accordmgly ; and if the sale of the premises mcludmg such estate
shall be ordered, the estate and interest of every such person shall pass
thereby, and the purchaser, his heirs and assigns shall hold such premises
free and discharged from all claims by virtue thereof; provided however,
that notice shall be given to the party entitled to the said estate, in dower
or by the curtesy of the intended application for the sale of said lands free
and discharged of such estate at least, twenty days prior to such applica-
ture of public moneys for his benefit, he ought, in equity

and sound policy, to be estopped from setting up, State,

6 Vr. 381, Merely because his land has Spear v. Pert% Amboy, 9 Vr.425. Query. Whether a certiorars

been sold, does not entitle a party to take advantage, by
certiorari, of those objections to municipal proceedings
which, because of his laches, and the consequent expen i

1{} sggél case, is a writ of right, State, Graham v. Paterson, 8
T,
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tion,-or by publishing such notice at least four weeks next preceding the
time of making such application, in one of the newspapers printed and
published in the county where such lands are situate. » '

19. Upon such sale being made of such estate in dower or by the curtesy
under the last preceding section, the said court shall direct the payment
of such sum in gross out of the proceeds of the sale of the premises to
the person entitled to such estate, as shall be deemed a just and reasonable
satisfaction for such estate or interest, and which the person so entitled
shall consent in writing to accept in lieu thereof; but in case no such
consent be given before the making the order confirming such sale or for
the distribution of the proceeds thereof, then the court shall ascertain
and determine what proportion of such proceeds will be a just and reason-
able sum to be invested for the benefit of the person entitled to such
estate, in dower or by the curtesy, and shall order the same to be put at
interest, on sufficient security of real property or invested in public stock,
or deposited in some safe and reliable savings iustitution, by order and
under the direction and control of said court for the benefit of the parties
entitled, and the interest thereon to be paid to them as the same may
become due as a compensation for, and in lieu of the said estate in dower
or by the curtesy, and at the decease of the person entitled to the same,
the principal sum shall be paid to or distributed among the parties entitled
thereto.(a) (See Sec. 33-36). 4

[Liands of infants may also be sold free from estates for life or years
devised in lieu of dower; see INFaNTS, Sec. 6].

5. SALE OF LANDS DESCENDED FREE FROM LIEN OF DEBTS.

20. In all suits in the court of chancery for the partition or sale of lands,
where the personal estate of the ancestor from whom said lands descended
is insufficient to pay his just debts, it shall be lawful for the chancellor to
direct such lands to be sold, freed from the lien of such debts, and to
make such order touching the disposition of the proceeds of sale as may
be necessary for the ascertainment and payment of such deficiency there-
out before the distribution of the fund.

6. DEATH OF PURCHASER AFTER SALE.

21. When any purchaser of real estate at any commissioners’, executors’,
administrators’ or guardians’ sale, shall die, after such sale has been made
and the conditions thereof subscribed and agreed to, but before the same
has been confirmed by the court, or after such sale has been confirmed and
before the deed for such real estate has been delivered, it shall and may
be lawful for such commissioners, executors, administrators or guardians
(such sale being confirmed by the court) to execute and deliver to the
heirs or devisees of the purchaser a deed for the real estate so sold, which
deed, when delivered to the heirs of a purchaser dying intestate, or to the
devisee or devisees of a purchaser leaving a will, who by said will would
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(@) In partition, where the widow consents to take a gross
sum in lieu of dower, and then dies, the fact of her death
cannot affect the valuation to be made of her interest in
the lands. It is her expectancy which is to be valued, and
not the actual value of her life estate as it has turned out
10 be, McL hlin v. McLaughtin, 7 C. E. Gr. 505, reversing b
C. E. Gr.190.” When a sale is made under proceedings in
partition, the dowress is entitled to & just and reasonable
satisfaction for her estate. This means full compensation
for the loss which she sustains by having her estate taken
from her by the decree of the court. The value of her
estate must be computed from the use and profits she was
entitled to derive from it if not sold, Huulenbeck v. Cronk-
right, 8 ¢ E, Gr. 407. It was not intended that the interest
©of one-third of the net proceeds was to be paid the dowress,
©or g sum in gross computed from the interest of such one-
third, as a compensation for the sale of her estate, Ibid.
Under the facts of this case, the premises directed to be sold
subject to the widow’s dower, Bleecker v. Hennion, 8 C. E.
Gr. 123, Where the order of the orphans’ court directing
the sale was made without the tenant by the curtesy having
been made a party to the proceedings, and without any
adjudication whatever, respecting his estate, the lands sold
undersuch order weresubject to his curtesy,Jacquesv. Ennis,
10 C. E @r.402. When the estate is ordered to be sold, and
the widow agrees 10 accept a gross sum in lieu of dower,
and dies while a part of the estate is still unsold, her estate

in that portion is not determined by her death, MeLaughlin
V. McLaughlin, 5 C. E. Gr.190; 7 C. E. Gr.505. S0, as to such
part of the estate which has been sold before her death,
Ivid. Mulford v. Hiers, 2 Beas. 13. In ascertaining the
proper sum to be paid in gross to a tenant in dower, in
commutation of such interest, the 130th and 1381st rules of
the court of chancery on the subject, should not be taken
as an absolute guide; but, irrespective of the result of the
application of the rule to the case in hand, the court should
determine what, in that case, under the circumstances
thereof, is a reasonable sum to be paid in commutation,
Cronkright v. Haulenbeck, 8 C. E. Gr. 407: 10 C. E. Gr. 513.
Chiswell v. Morris, 1 McCart. 101. Where lands subject to
curtesy are sold by commissioners, free of such curtesy, the
interest of the proceeds will belong to the tenant by cur-
tesy, for life, Jacques v. Ennis, 10 C. E. Gr.402. Where the
portion of money arising from the sale of lands, in which
the widow has a right of dower, is put out by commission-
ers, the bond should be taken in the name of the commis-
sioners, and not in that of the widow, Stevenson’s Case, 5 Hal.
60. If a widow has relinquished her dower, and a sum
has been invested in the names of commissioners desig-
nated by the court, they are not taxable, as ‘trustees,”
State, Parker v. Irons, 6 Vr.464. The amount of interest due
gn;} ug(x)pa,id, is taxable to the widow, State, Hill v. Hansom,
r. 50.
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be entitled thereto, shall have the same force and effect as if delivered to
the purchaser when living ; provided, the said heirs or devisees shall perform
the conditions of sale, subscribed and agreed to by the purchaser.

7. RECEIPTS RECORDED.

22. 1t shall be lawful for every commissioner ordered to sell lands or
real estate, receiver, master in chancery, or trustee, who,in the due and
lawful execution of the trust reposed in him, shall pay any share or shares
or sums of money to any person entitled by law to receive the same, his,
her or their execntors, administrators or legal representatives, to have
the receipts and discharges therefor recorded in the surrogate’s office of
the county where he resides, or where the property relating to the trust
reposed in him, was situate, in a book to be kept by the surrogate for the
record of receipts and discharges; provided, that the same be first proved
or acknowledged in the manner that deeds of conveyance of land are by
law required to be proved or acknowledged; and the record or a copy
thereof shall be received in evidence in all cases in which receipts of
executors, administrators or guardians, recorded under the provisions of
the act entitled “An act respecting the orphans’ court and relating to the
powers and duties of the ordinary and the orphans’ court, and surrogates,”
are competent evidence. (See OrpHANS’ Court, Sec. 140).

8. SALE FOR PAYMENT OF TAXES AND ASSESSMENTS.

23. That in case any lands or real estate held in trust by any trustee
with power to sell at a specified time, or upon the happening of some
event, shall be or become charged with or liable for any tax or assessment

‘for the payment of which no adequate and available provision exists, and
- guch lands or real estate shall be or become liable to be sold for such tax

or assessment by virtue of any law of this state, whereby the interests of
the cestuis que trust or any of them may be injured or impaired, it shall
be lawful for the court of chancery upon application of the trustee or
trustees, or of any cestul que trust, upon consideration of the circumstances
of the case, to order and decree that such trustee or trustees, or the
survivor or survivors of them shall sell and convey such land and real
estate or any part thereof; and whenever such decree shall be made, the
said trustee or trustees may sell and convey said lands or real estate free,
clear and discharged of the said trust, and as fully and effectually to all
intents and purposes as could be done if the time limited in the instrument
creating the trust had elapsed, or the event therein named had happened;
and after the payment of such tax or assessment the proceeds of such sale
which may remain, shall be held by such trustce upon the same trusts as
were originally declared or shall be invested in such manner as the
chancellor may direct.

24, In case any lands or real estate in which there is an estate for life,
either in dower, by the curtesy or otherwise, shall be or become chargeable

_with any assessment for local or public improvements, whereby, by force

of any statute of this state, the same shall be or become liable to be sold
for the payment of such assessment, it shall be lawful for the chancellor
in his discretion upon the application of any person interested, to order
that a sale be made by a master in chancery of such lands or real estate,
either in whole or in part, as shall be deemed for the best interests of the
persons interested therein; and such sale, being made and reported to the
‘chancellor, and by him approved and confirmed, ‘the said master shall
execute and deliver to the purchaser a deed of conveyance for the lands
and real estate so sold, which deed shall convey to and vest in such
purchaser an estate in fee simple in the lands or real estate so sold and
conveyed ; provided, that thirty days’ previous notice of such application
shall be given to all persons in esse who are entitled to any estate in such
lands, either in possession, remainder or reversion, by service or publica-
tion as the chancellor may direct. :

25. Out of the proceeds arising from such sale as aforesaid, the said
master shall pay and satisfy the said assessment and the costs and expenses
of such sale, and shall present a statement of such payments and disburse-

s
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ments to the chancellor for his allowance and approval; and if any
surplus moneys arising from such sale remain in the hands. of the said
master, the same shall be paid into the court of chancery, to be by the
order of the chancellor apportioned among the persons having estates or
interests in such lands or real estate, or invested, as is provided in other
cages where lands are sold by order of a court, freed and discharged from
estates in dower or by the curtesy.

26. Skc. 1. That whenever by any last will and testament, lands and real
estate are devised to, or whenever by any deed, lands and real estate are
conveyed to or in trust for any person or persons for life, or until the
happening of some event in such will or deed named, and said lands and
real estate so devised or conveyed, shall or have become chargeable with
or liable to taxes or assessments, for the payment whereof no adequate
provision is made in such will, or afforded by the estate of the testator, or
provided for in such deed, and such lands and real estate have been sold or
shall be liable to be sold for such taxes or assessments by virtue of any
laws of this state, whereby the interests of the owner or owners of the
particular estate or of the estate in remainder in said lands and real estate,
and named in said will, or said deed, may be injured or impaired, it shall
be lawful for the court of chancery of this state, upon application of any
such owner or owners, and upon consideration of the circumstances of the
case to appoint a trustee or trustees for all said owners, and to order and
decree that such trustee or trustees or the survivor of them, shall sell and
convey such land and real estate or any part thereof, which trustee or
trustees shall give such bonds for the faithful performance of his or their
trust, and shall make snch sale as said chancellor may direct; and when
such decree shall be made and such bond given, said trustee or trustees or
survivor may sell and convey said lands and real estate free, clear, and
discharged of any interest of said owners therein; and the proceeds of
such sale, after the payment of said taxes or assessments, shall be held by
such trustee, subject to the provisions of said will or said deed relating to
said lands and real estate, in such manner as the chancellor may direct.

II. Supplements.

Supplement.
Approved March 11, 1875.

27. Skc. 1. That hereafter one of the newspapers required to be desig-
nated by the act to which this is a supplement, for the publication of
advertisements of sales and of adjournments thereof may be printed and
published in the German language; or the officer having charge of any
sale of real estate, may, in addition to the publication required by the
act to which this is a further supplement, select a newspaper printed in
the German language, circulating in the neighborhood of the property to
be sold, whenever the sale, in his opinion, will be promoted by the publi-
cation of the advertisement thereof in said newspaper.

28. SEc. 2. That the same fees shall be allowed and paid for the publi-
cations under this act as in other cases, and this act shall take effect
immediately.

Supplement.
Approved April 9, 1875,

29. So. 1. That the advertisements directed to be published by the
first section of the act to whick this is a supplement shall be published in
two of the newspapers printed and published in the county in which the
lands are situate, of which one shall be a newspaper printed and published
at the county seat of said county, if a newspaper be published at such
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county seat, and if no newspaper be published at the county seat, then in

any two newspapers published in the county and circulating in the
neighborhood of said lands.
4 Supplement.
Approved February 15,1876,
30. Src. 1. That all sales of land made by order of any of the courts
of this state, and advertised in full conformity to the law as it existed
previous and up to April ninth, eighteen hundred and seventy-five; and

2

P. 1. 1876, p. 19.
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sold between the ninth day of April, eighteen hundred and seventy-five,
and the first day of December last past, and in other respects, in the’
opinion of the courts fully conforming to the law, shall be considered valid
and effectual.

31. Skc. 2. That all sales of land made between the times referred to in
the first section of this act, and confirmed by any of the courts of this
state, shall be valid and effectual ; anything in the act of April the ninth
last to the contrary notwithstanding ; and all sales made between the
times referred to in the first section of this act, and not yet confirmed by
the courts, and which shall have been advertised as aforesaid, and in other
respects, in the opinion of the said courts, fully conforming to the law,
shall be confirmed by the said courts.

Supplement.
Approved March 28, 1876,

‘WHEREAS, the provisions of the first section of the act recited in the
title of this act, and the provisions of the act amendatory thereof, appro-
ved April ninth, eighteen hundred and seventy-five, require certain
advertisements to be published in two newspapers, which provisions have
not been, in all instances, known or complied with, whereby the titles of
certain lands have become defective or uncertain, therefore,

32. Skc. 1. That no sale of lands made by any officer or other person
since the approval of the said amendatory act, shall be held to be invalid
by reason of any failure to comply with the provisions of said acts relating
to the publishing of advertisements in two newspapers; provided, that
said sale or sales shall have been advertised in the manner directed in the
act recited in the title of this act, in one newspaper printed and published
at the county seat of the county in which said lands are situate; and
provided, that all the other provisions of said last mentioned act in relation
to the publication of advertisements of sales of land shall have been
complied with.

' Supplement.

Approved April 4, 1876,

33. Skc. 1. That in all proceedings for the sale of lands hereafter to be
made by executors, administrators, or guardians, or by commissioners on
proceedings in partition under the direction of the orphans’ court, whenever
any person shall be entitled to an estate in dower, or by the curtesy in
the whole or any part or share of the premises in question, and such person
entitled to such estate, shall, before or at the time of the making of the
order by the said court for the sale of said lands and real estate, by
writing under his or her hand and seal, signifying his or her assent and
determination to relinquish his or her estate in the same, 8o that the same
may be sold free of the encumbrance of such estate, it shall be lawful
for the court to order and decree such estate to be sold.

34. Sec. 2. That whenever any person entitled to an estate in dower or
by the curtesy as above mentioned, shall at any time after the making of
the order for the sale of such lands by the orphang’ court, and before the
sale thereof, signify in writing under his or her hand and seal to the execu-

“tors, administrators, guardians or commissioners making such sale, his or

her desire and determination to relinquish his or her estate in the same, so
that the same may be sold free of the encumbrance of such estate, such
executors, ndmistrators, guardians or commissioners, may sell the said lands
including such estate, and the executors, administrators, guardians or
commigsioners, in their report of such sale to the orphans’ court, shall
also report that the said lands were sold free and discharged of such estate,
and shall file therewith the request of such tenant in dower or by the
curtesy, and the court may in their discretion approve or disallow the
same, and order the confirmation of such sale accordingly:

35. Skc. 3. That if the sale of the premises including such estate shall
be made and approved as above provided, the estate and interest of every
such person shall pass thereby, and the purchaser, his heirs and assigns,
shall bold such premises free and discharged from all claims by virtue
thereof. .
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36. Skc. 4. That upon such sale being made of any such estate in dower
or by the curtesy, the said court shall direct the payment of the proceeds
of the sale of the premises in the same manner as is already provided
where lands are sold free and discharged of any estate in dower or by the
curtesy, by the order of said court. : :

Supplement. Approved April 13, 1876

37. Sc. 1. That it shall be lawful for any master of the court of
chancery to whom any execution or order of sale of any lands or-real
estate is now or hereafter may be directed, to continue such sale or sales
by public adjournment, subject to such limitations and restrictions as are
or may be provided specially therefor, either in person or by authority in
writing, under his hand, and commissioning or appointing a master of said
court, or sheriff of the county in which such lands are situated, to make
such adjournment in the name and stead of the master to whom such
writ or order of sale is directed, and such authority for such adjournment
shall be returned by said master with the statement made by him of the
proceedings under and by virtue of any writ of execution or order of sale
as aforesaid.

Supplement.
Approved April 21, 1876,

WaEREAS, the provisions of the first section of the act recited in the
title of this act, and the provisions of the act amendatory thereof, appro-
ved April ninth, eighteen hundred and seventy-five, require advertisements
to be published in the county in which the lands are situate, at least four
weeks successively, once a week next preceding the time appointed for
selling the same, of which one shall be a newspaper printed and published
at the county seat of the county in which the land advertised to be sold
is situated, which provisions have not in all cases been known and complied
with, whereby titles of certain lands may be deemed defective, therefore,

38. Skc. 1. That no sale of lands made by any officer or other person
since the approval of the said amendatory act, shall be held to be invalid
by reason of failure to coraply with the provisions of said acts relating to
the publishing of advertisements in newspapers ; provided, that said sale
or sales shall have been advertised four times successively, in at least one
newspaper printed and published in the county where the land is situated,
whether such newspaper be published at the county seat or not; and pro-
vided further, that all the other provisions of said last mentioned act in
relation to the publication of advertisements of sales of lands, shall have
been complied with; and provided further, that this act shall not be con-
strued to extend to any sales of land to be made after this act goes into
effect.

Supplement. .
Approved February 13, 1877,

‘WHEREAS, the provisions of the first section of the act recited in the
title of this act, and the provisions of the act amendatory thereof, approved
April ninth, one thousand eight hundred and seventy-five, require certain
advertisements to be published in two newspapers, which provisions have
not been, in all instances, known or complied with, whereby the titles of
certain lands have become defective or uncertain; therefore,

39. Sgc. 1. That no sale of lands made by any officer or other person
since the approval of said amendatory act, shall be held to be invalid by
reason of any failure to comply with the provisions of said acts relating
to the publishing of advertisements in two newspapers; provided, that said
sale or sales shall have been advertised in the manner directed in the act
recited in the title of this act, in one newspaper printed and published at
the county seat of the county in which said lands are situate; and provided,
that all the other provisions of said last mentioned act in relation to the
publication of advertisements of sales of land shall have been complied
with.

Supplement. L
Approved February 13, 1877,

40. Sgc. 1. That where any sale of real estate has heretoforé been duly

advertised previous to an adjournment of the sale thereof, and said sale
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was publicly adjourned according to law and duly advertised in one of the
same newspapers containing the original notice of sale, the purchaser of
said real estate on such adjourned day of sale, having paid the price thereof
and received his deed therefor, shall have as good and complete a title
thereto as if the said adjourned sale had been duly advertised in the same
{;WO newspapers containing the original notice of sale, as now required by
aw. : :
ITI. Sale of lands limited over-to infants.

An act to authorize the sale of land limited over to infants, or in
contingency, in cases when such sale would be beneficial.

Approved March 20, 1857.

41. Sec. 1. That in all cases when any future or contingent estate in
lands, now is or hereafter may be wholly or in part limited over to infants,
or persons not in esse, or in such manner that the vesting or duration of
such estate may be contingent, and the interest of the owners of the
particular and future estates in such lands require, and would be promoted
by a sale thereof, it shall be lawful for the chancellor, upon the application
of any person owning a vested estate therein, to direct said lands to be
sold in fee, and for that purpose to inquire into the situation of such land
and the merits of such application; and if upon such inquiry it appears
that the situation, and prospective value of said lands are such that it
would be the interest of any person who might own the same in fee to sell
the same, then the chancellor shall direct such sale.(a)

42, Sec. 2. That the proceedings in such case shall be in the court of
chancery, in vacation or term time, and shall be commenced by petition
of some person owning a vested estate in said premises, which petition shall
describe the lands to be sold; and the limitations of the same, and shall
state the persons who may be entitled to vested or prospective estates
therein; and twenty days’ notice of the presenting such petition shall
be given to each of the persons,if they reside within this state; and if
any reside without this state, such notice may be given by twenty days’
service, or by advertising the same in a newspaper published in the county
where the lands lie, or in case none be published in said county, then in
a newspaper of this state published nearest to said lands, and also by
mailing such notice, directed to such person at the post office nearest to
his residence, provided his residence be known; and such notices may be
served either personally, or by leaving the same at the dwelling hounse of
such person, and in case such person be an infant under fourteen years of
age,the same shall also be served on his or her father, mother, or guardian,
if" any reside within this state, and in case of any limitation to persous not
in being, such notice shall be served upon the ancestor of such person
in manner aforesaid.

a) It is only when & minor has no other means for his
education and maintenance, that the orphans’ court is
empowered by the statute to order the sale of his lands,
Morris v. Morris, 2 McCart. 239. As a general rule, where
the parent is of sufficient ability to maintain and educate
the infant, the lands of the latter should not be sold for
that purpose, Ibid. There may be such a disparity between
the fortune of the minor and the pecuniary circumstances
of the father, as would make it proper that the fortune of
the child should contribute to his own support, Ibid. Lands
devised to R. and C. during their natural lives, and after
their decease to their children, with proviso that if either
of them should die without issue, the survivorshould have
the entire property during her life, and at her death it
should descend to her children, were directed to be sold,
In matler of Mickle,10 C. E. Gr. 53. The reversionary estate
of an infant will not be sold because there may be a great
advantage in the sale to the tenant for life, when the benefit
to the infant is doubtful or inappreciable, In matter of Steele,
4 C. E. Gr.120. Upon an application for the sale of infants’
reversion in land, the only question is, will the property
bring as much now as it will at the death of the life tenant?
If it will not, it is not for the interest of the infants to sell.
if the life tenant is to receive a share of the proceeds, or of
the income from them. according to the rules of this court,
In matter of Heaton, 6 C. E. Gr 221. Lands were conveyed
in 1810 to D. and E., for their joint lives, and to the survivor
for his life, and then to their children. On the 15th of June,
1818, the said D. and his wife were still living, and had then
six minor children, and afterwards had two more born.
On the said 15th of June, D., as the guardian by nature of
his children, obtained a decree of the orphang’ court of
Essex to sell the said lands for the support of said minors.

In an action of ejectment, brought by the children against
the purchaser, after the death of D, and wife. Held, that
the two children born after the sale were not affected by it,
Graham v. Houghtalin,1 Vr, 552. A sale of lands made by
order of the chancellor, only conveys the estates of persons
having vested or contingent estates in such lands, and who,
by the statute, are required to have notice of the proceed-
ings. The rights or liens of encumbrancers who are not
required to have notice, or who do not have notice of the
proceedings, are not affected by the sale. The purchaser
holds subject to legacies charged on the lands, Cool v. Hig-
gins, 8 C E. Gr.308. The chancellor has no power to order
mortgagees or other encumbrancers to be paid out of the
proceeds of such sale. Theact requires that the whole pro-
ceeds shall be investéd at interest, and directs specifically
to whom the interest siall be paid. No other disposition
can be made by the chancellor, Ivid. Under peculiar eir-
cumstances, there was allowed out of the proceeds of sale
the amount of certain encumbrances which were upon
lands sold under the act “to authorize the sale of lands
limited over to infants, or in contingency, in cases where
such sale would be beneficial,” and clear of which.encum-
brances the lands were sold by the master, 8. €.,10 C. E. Gr.
117. The court will order the sale of an infant’s land under
the act entitled “ An act to enable infants who are seized or
possessed of estates in trust or by way of mortgage, to make
conveyances of the same,” only when the trusts are created
by express declaration, or by decree, Follen's Case, 1 McCart.
147, The testimony of parents, who have a life interest in
the premises, should not be acted on, and hardly received,
Heaton’s Case, 6 C. E. Gr. 221, The master should report his
(1)&3 opinion founded on the facts proved by witnesses,
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43. SEc. 3. That upon proof of notice, the chancellor shall refer such Petition to be
petition to a master to inquire into the merits of application, who shall referredtos
proceed to hear the applicant, and othet parties, tonching the same, giving master toinquire
eight days’ notice of the time and place of such hearing to all parties who ™% merit
shall, on or before the day of presenting such petition, have entered
their appearance with the clerk, or who shall, ten days before such hearing,
give notice of such appearance to the petitioner, or to his or her solicitor;
and said master shall have power to adjourn such hearing from time to
time; and said master shall reduce to writing all evidence before him, and
retirn the same with his report; and shall report in what manner, and by
what limitations such lands are held, and the nature, circumstances, and
situation of said property, and whether the interests of the owners thereof
require, and would be promoted by a sale of the same, and the reasons
upon which such opinion is founded.

44. SEc. 4. That upon such report, if it appear to the satisfaction of the Chancellor may
chancellor, that said lands are held or limited over as aforesaid, and that direct master
the interest of the owners require, and would be promoted by such sale, © "
the chancellor may order such lands to be sold in fee by one of the masters
of his court, either at public or private sale, and with such limitations of
price, and as to credit for purchase money, as he may deem proper to direct,
which sale shall be reported to the chancellor, and when approved and Report of sale.
confirmed by him, the said master shall execute a deed thereof to the
purchaser, which deed, when given pursuant to such order, shall convey to
such purchaser all the estate in said lands, held or limited over as described
in the petition, or held by or limited over to any of the persons named
or designated therein as present or prospective owners in being or not
in being.

45. Src. 5. That the moneys arising from said sale shall be paid into the Proceeds ofsale
court of chancery, and the securities and mlortgages for any part unpaid, % be paid info
shall be deposited with the clerk of the court; and all such moneys shall ;ggg};ment of
be kept at interest, on security by bond and mortgage on real estate within )
this state, worth, besides destructible improvements, double the amount
invested, and the interest thereof, or such part of the interest as the
chancellor may direct, shall be paid to the person or persons who would
for the time being, according to the limitations of said land, have been
entitled to the particular estate therein, in proportion to their respective
shares therein; and such securities shall be taken in the name of the
chancellor of New Jersey, and the interest shall be paid on the same, half
yearly or otherwise, directly to the person eutitled to the same, unless
otherwise directed by the chancellor, who shall from time to time make
such order for the investing of said money and the payment of the interest
thereon, as equity and justice may require. (See Sec. 50). v L

46. Skc. 6. That in any case where justice and equity may so require, Chancellor may
the chancellor may direct part of said interest money only to be paid to direct part of in-
the tenant of any particular estate, and the residue of such interest to be Le;fgigl;g:?lf ©
accumulated for the tenant in remainder in fee; and when, by the limitation o, '
of such lands, the absolute fee of the same, or any share therein, would
have vested in any person, then the whole or the proper share of such
person of the principal of the purchase money, and the accumulated
interest, shall be paid by order of the chancellor to such person. -

- 47. Sro. 7. That the costs and expenses of the proceedings and sale shall Costsand ex-
be taxed and paid out of the proceeds of such sale, the master to be allowed Penses to be paid
such percentage on the purchase money as the chancellor, in the order of outof proceeds.
sale, shall direct, not to exceed, in any case, one-half the amount allowed

by law in sheriff’s sales of lands; and that all costs and expenses incurred .

after such sale in investing money, and re-iivesting such money, and

touching the payment of the interest, shall be paid out of the interest

accruing on the same, and not out of the principal sum.

48. Skc. 8. That the chancellor may from time to time, make such rules Chancellor may
and orders for proceedings under this act, not contrary thereto, as shall be make rules, etc.
most efficient to promote the objects thereof with the least delay and
expense.
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Supplement. ) Approved March 25, 1864,

49. Sec. 1. That whenever it shall appear to the satisfaction of the
chancellor, that the lands embraced in any proceedings now pending, or
hereafter to be commenced, under the act to which this is a supplement,
should be sold in parcels and at different times, the chancellor may, when-
ever and as often as it shall satisfactorily appear to the court that the
interests of the owners require, or will be promoted by a sale of any part
or parts of the said lands, order and direct a sale of such part or parts -
thereof to be made by the master in such way and manner and with such
restrictions, limitations of price and credit for purchase money as shall be
deemed expedient, and every such sale shall be reported to the chancellor,
as directed in the fourth section of the act to which this is a supplement,
and such proceedings may be had thereon, as are directed in said act to be
taken upon a sale of lands.

Supplement.
Approved March 7, 1867.
50. 8gc. 1. The moneys arising from any sale made under the provision
of the act to which this is a supplement, may be invested in real estate
within this state, worth with the improvements thereon double the amount
invested, or may be invested in the public securities of the United States,
or of the state of New Jersey.

Supplement.
Approved April 6, 1868,

51. Sgo. 1. That the act to which this is a supplement shall be so
construed as to authorize the sale of any lands where the proceeds arising
from the sale thereof may be wholly or in part limited over to infants or
persons not in esse, in the same manner as if the estate in lands were so
limited ; and if upon like proceedings instituted for this purpose, it appears
to the satisfaction of the chancellor that the interests of the said infants

would be promoted by such sale, the chancellor may make like orders for
the sale of the same, and the deed therefor, when given pursuant to such
order, shall convey to the purchaser all the estate in said lands held as
described in the petition filed pursuant to the provisions of this act and
the act to which this is a supplement.

Supplement.
Approved March 3, 1874

52. 8rc. 1. That whenever it shall appear to the satisfaction of the
chancellor that it is impossible after due inquiry to ascertain the names of
the owners of any particular or future estate in lands limited in the
manner mentioned in the act to which this is a supplement, or to ascertain
whether some of such owners are living or dead, it shall be lawful for the
chancellor on proceedings instituted under the act to which this is a
supplement, to order that said proceedings be continued as if all such
owners or their legal representatives were known, making such absent or
unknown owner or owners of said real estate a party or parties thereto
by such description as the chancellor may in such order prescribe; said
order shall briefly relate the facts set forth in said petition, and call upon
such party or parties to appear within such time as the chancellor shall
direct, not less than two months from the date of such order, which order
shall b> published in one or more public newspapers printed in this state,
and designated in such order for six weeks successively, at least once in
every week, and also in any other manner that the chancellor may see
proper to direct; and upon proof of such publication, and of the pertorm-
ance of the directions contained in said order, the chancellor shall make
such order against said unknown owner or owners as if they were known
to the eourt and as may be equitable and just; and shall have power to
make like orders and decrees in the premises as fully in all respects as he
is empowered to make upon proof of service of the notice of presenting
such petition as prescribed by the act to which this is a supplement.
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IV. Homestead exemption.
An act to exempt from sale or execution the homestead of g house-

holder having a family. _ .
Approved March 17,1852, P. L. 1852, p, 222.

53. Skc. 1. That in addition to the property now exempt by law from Lotandresidence
sale under execution, there shall be exempt by law from sale or execution, of debtor oceu-
for debts hereafter contracted, the lot and buildings thereon, occupied as gled as“es"t
a residence and owned by the debtor, being a householder and having a friﬁ::;egp
family, to the value of one thousand dollars; such exemption shall value ofone
continue after the death of such householder for the benefit of the widow thousand dollars,
and family, some or one of them continuing to occupy such homestead,
until the youngest child shall become twenty-one years of age and until
the death of the widow ; and no release or waiver of such exemption shall
be valid. :

54. Sgc. 2. That to entitle any property to such exemption, the CONVeYy- What requisite
ance of the same shall show that it is designed to be held as a homestead to entitle prop-
under this act, or if already purchased, or the conveyance does not show erty tosuch ex-
such design, a notice that the same is designed to be so held, shall be ®@Pton.
executed and acknowledged by the person owning the said property,
which shall contain a full description thereof, and shall be recorded in the
office of the clerk of the county in which the said property is situate, in a
book to be provided for that purpose, and to be known as the “ Homestead
Exemption Book;” and such notice and description, as aforesaid, shall
also be published once in each week, for at least six weeks, in one or more
public newspapers in the county in which such property is located ; and if
. mo newspaper be published in such county, then in a newspaper published
nearest the same; but no property shall, by virtue of this act, be exempt
from sale for non-payment of taxes or assessments, or for any labor done
thereon, or materials furnished therefor, or for a debt contracted for the
purchase thereof| or prior to the recording of the aforesaid deed of notice.

55. Skc. 3. That if, in the opinion of the officer holding an execution Proceedings it
against such householder, the premises claimed by him or her as exempt officer of opinion

are worth more than one thousand dollars, he shall summon six qualified thatﬂll”emlses are
Jjurors of the county, who shall, upon oath or affirmation, to be administered Z%Lsai;eéoqf;&
to them by such officer, appraise said premises; and if, in the opinion of
the jury, the property may be divided without injury to the interests of
the parties, they shall set off so much of said premises, including the
dwelling-house, as in their opinion shall be worth one thousand dollars,
and the residue of said premises may be advertised and sold by such sheriff.

56. SEc. 4. That in case the value of the premises shall, in the opinion 1fproperty can-
of the jury, be more than one thousand dollars, and cannot be divided notbe divided
as provided for in the last section, they shall make and sign an appraisal and surplus not
of the value thereof, and deliver the same to the officer, who shall deliver a ::fd'lt may be
copy thereof to the execution debtor, or to some of his family, of a suitable **
age to understand the nature thereof, with a notice thereof attached, that
unless the execution debtor shall pay to said officer the surplus over and
above one_thousand dollars within sixty days thereafter, such premises
~will be sold.

57. Sec. 5. That in case such surplus shall not be paid within the said Proceeds of sale,
sixty days, it shall be lawful for the officer to advertise and sell the said how disposed of.
premises, and out of the proceeds of such sale to pay such execution
debtor the said sum of one thousand dollars, which shall be exempt from
execution for one year thereafter, and apply the balance on such execution;
provided, that no sale shall be made, unless a greater sum than one thousand _
dollars shall be bid therefor, in which case the officor may return the
execution for want of property.

58. SEc. 6. That the costs and expenses of setting off such a homestead, Costs ofsetting
as provided herein, shall be charged and included in the officer’s bill of off homestead.
costs upon the said execution.

59. Sec. 7. That in case any lot and buildings bave been declared, In case property
according to the provisions of this act, a homestead, it shall be reserved goclased s bome-

as such for the use of the family, and shall not be sold, aliened, or encum- be sold, aliened

bered by the owner thereof, nor leased for a longer term than one year; By e ered
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and any such sale, alienation, encumbrance or leasing shall be void, unless
the same be made with the full consent of the wife or husband of said
owner, (if he or she have any), by deed duly acknowledged, and unless
the consideration paid for the same be its full fair value, and the same, or
one thousand dollars thereof, shall be actually invested in the purchase of
other lands and buildings, declared to be a homestead in the manner herein
provided ; and the title of such purchaser shall not be good until such
purchase money is so invested, and also except in cases when sue¢h house-
holder has removed out of the state, nor shall any homestead be rented
out or leased for any time without the consent of the wife of the owner.

V. Miscellaneous acts.

An act authorizing the sale of lands granted or devised to religious
societies in certain cases.

Approved March 23, 1859.

60. Skc. 1. That whenever any incorporated religious society in this
state, entitled to lands and tenements granted or devised to them by deed,
will, or otherwise, appropriating the rents, issues and profits thereof to
specific use, but without power to sell and convey the same, shall represent
to the chancellor of this state that the interest of the person or persons
of such religious society in the said lands, should be sold or disposed of;
the chancellor may in’ a summary manner, proceed to inquire into the
merits of the application, and from such time the person or persons
interested in the said lands and the said religious society, as the case may
be, as far forth as relates to such lands, its proceeds and income, shall be
congidered wards in chancery.

61. Skc. 2. That on every such application, the chancellor shall in his
discretion appoint a suitable trustee or trustees, who shall give bond to
the state of New Jersey, to be filed with the clerk of the court of chancery,
in, such penalty and with such surety as the chancellor shall direct,
conditioned for the just and faithful performance of the trust reposed in
such trustee or trustees,and for the observance of such orders and directions
as the chancellor shall from time to time make in the premises, in relation
to such trust, which bond, if forfeited, may be prosecuted by the direction
of the chancellor, in any court having cognizance of the same.

62. Sko. 3. That after such bond shall be given and filed as aforesaid, .
the chancellor may proceed in a summary manner, by reference to a master,
to inquire into the merits of such application, and whenever and as often
as it shall satisfactorily appear to the court, that the interest of parties
interested requires or will be substantially promoted by a sale of such
land, or any part or parts thereof, the chancellor may direct a sale or sales
of such lands, o be made by the trustee or trustees, either in whole or by
subdivision, and upon such terms of credit as may be deemed expedient,
and all sales and dispositions made in good faith and in pursuance of and
conformation with the directions of the court, when confirmed as herein-
after mentioned, shall be valid and effectual in law.

63. Skc. 4. That all sales and dispositions made in pursuance of this act
shall be reported on the oath or affirmation of the trustee or trustees to
the chancellor, to be approved by him before a conveyance shall be
executed, and if such sale or disposition is confirmed by the chancellor,
and a conveyance directed to be executed, he shall then make such further
order for the application and disposition of the proceeds of the same, and
for the investment thereof, as the case may require. :

64. Sxc. 5. That the proceeds of such sale shall be loaned and invested
in good and sufficient bonds of individuals, secured by mortgage on
unencumbered real estate in this state, worth without buildings double
the amount loaned, payable with interest semi-annually, or invested in the
public funded debt of the United States, and upon the payment of the
principal sum loaned or invested, or any part thereof, the amount shall be
again invested as aforesaid, and the interest arising on such loan or invest-
ment, as soon as received, shall be applied and paid to the person or persons,
and for the uses specified in the grant, deed or devise for which the lands -
were granted or devised, and for no other use or purpose whatsoever ;



SALE OF LAND.

provided always, that no loan of money received by virtue of the sale of
the land aforesaid shall be made to any person fora greater sum than one
thousand dollars, unless it may be for the consideration of lands sold to
such person by virtue of this act.

65. Skc. 6. That the trustee or trustees appointed as aforesaid shall be
liable to account, under order of the court of chancery, before such master
as the chancellor may designate from time to time, upon the application
of any religious society, or any person or persons interested in the funds,
and the report of such master made thereupon shall be liable to exceptions
as in other cases of masters’ reports requiring confirmation; and the
chancellor shall have full power and authority to make all such orders and
decrees in the premises as shall be necessary to give complete relief to the

arties.- :
P 66. Skc. 7. That no land upon which a church or place of worship is or
may be erected, or granted for that purpose, or burying ground, shall
be liable to be sold by virtue of this act.

67. Skc. 8. That upon the settlement of the account of the trustee or
trustees made by the chancellor, he may direct the said trustee or trustees
to assign and set over all bonds and mortgages and public stocks remaining
in their hands to the religious society to which the said lands and tene.
ments sold may have been granted or devised, to be held by such religious
society in trust, for the uses and purposes prescribed in such grant or
devise, and for no other use or purpose whatever.

A further supplement to the act entitled * An act making lands liable
to be sold for the payment of debts,” approved April sixteenth,
eighteen hundred and forty-six.

Approved April 6, 1868,

68. SEc. 1. Allsales of real estate heretofore confirmed by any orphans’
court of any county in this state at any general or stated term of such
court, shall be as valid and effectual in law as if the same had been
confirmed at a special term of said court; provided, said sale be otherwise
legal.

%9. Sec. 2. The judges of the orphans’ courts aforesaid, be authorized
and empowered to receive reports of all sales of real estate made by order
of'said court, at any stated term of said court of the same county in which
the real estate may be situated, at any stated term of said court to confirm
such sale and order title to be made to the purchaser or purchasers thereof.
(See title OrRrHANS’ CoURT, Sec. 76). .

An act relative to official advertisements.
Approved April 13, 1876,

70. Sec. 1. That no advertisement of any sale of lands by any commis-
sioner, coroner, sheriff or master in chancery, or advertisement of any
municipal notice, ordinances, order or resolution, which is required by law
to be printed and published in any newspaper of this state and which is
now in course of publication, shall be deemed or held to be invalid or
insufficient because of any change in the name of the newspaper in which
such advertisement is printed, but such advertisement shall be in all
respects and to the same extent as legal and valid as if no such change as
aforesaid had been made.

An act relative to the printing of legal notices in the German language.
Approved April 21, 1876,

71. Skc. 1. That whenever any legal advertisement or other legal notice,
from any sheriff, surrogate, county clerk, or other officer of this state,
shall be directed by such sheriff, surrogate, county clerk, or other officer
of this state, to be printed and published in any newspaper printed and
published in the German language, it may be lawful for such notice to
be printed and published in the German language; provided, that every
such notice shall be published in at least one newspaper in the English

language:
67
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