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DISTRICT COURTS.

District Courts.

- 1. JURISDICTION.

1. Establishment of district courts.

2. Amended by section 187.

8. Shall be courts of record.

4, Amended by section 221,

5. Ministerial officers.

6, Amended by section 190.

7. Amended by section 191.

8, When recovery bar to recovery of residue.

9, Limiting jurisdiction.
10, Suits to the amount of $200 cognizable,
11, Parties may agree to waive process,
12, Suits by and against corporations and attorneys,
13, Judge whose term has expired may conclude case,
14, Territorial jurisdiction.

II. PROCESS,

15. Process, how Issued.

16, Penalty for signing blank summons or warrant.
17. Proceedings void if founded on summons issued in blank.
18, Process to compel appearance., Warrant.

19, When judge shall order warrant to issue.

20, Defendant may apply to set aside order.

21, Order to set aside warrant must be filed.

22. Summons, when returnable. How served.

23. How served on corporation.

24, Sum demanded to be indorsed.

25. Proceedings upon warrant.

26. Recognizance, form of.

III. PLEADING.

27, Amended by section 222.

28, When demand and plea to be filed.
29. Amended by section 152,

30. Title to lands pleaded.

31, Effect of plea of title.

32, Amended by section 193.

IV. TRIAL.

83. Proceedings if defendant does not appesar.
34, When cause shall be heard.

35. Trial, when and how adjourned.

36. Hour of adjournments,

37. Adjournment in case set-off filed.

38, Jury demanded, and when.

89. Juror’s oath, Witness’ oath.

40. Fines of jurors and witnesses.

41, If defendant has filed set-off, plaintiff not to withdraw suit.
42. Proof by a{fidavit of book account.

43, Proof of partnership.

44, Proof by affidavit of notes.

45. Proceedings where proof made by affidavit.
46, Disagreement of jury.

V. JUDGMENTS,

47. When judgment against plaintiff.
48, Judgment by confession.
49, Amended by section 200.
50. Amended by section 194,

VI. EXECUTION.

51. Execution, when granted.

52, 'When execution against body may issue,
53. Order of judge for execution.

54, Application to set aside,

55. Judge to file order and glve a copy.

58. Effect of order to set aside.

57. When officer to incur no liability.

58, Service of order.

58. Judge to furnish copy of order.

60. When second application allowable.

61. Confession of judgment and stay of execution.
62, Suit on judgment no stay of execution,

63. Sale under execution,

84. Proceedings on claim of property.

65, Effect of, and proceedings after, verdict.

66. Of taking the body on execution.

67. Execution may issue without a revival of judgment,
68. Notice to issne execution.

69. Execution in force one year.

70. .Alias and pluries executions.

71, Priority of executions.

%2. Property levied on to be inventoried.

73. Constable liable for neglect.

74. Execution against corporation.

VII. DOCKETING JUDGMENTS,

75, Final judgments may be docketed.

76, Clerk of pleas to keep docket.

7. Mode of docketing judgments,

78, Operation of docketed judgments,

79. No proceedings in district court thereafter,

80. Revival of docketed judgments,

81, Clerk shall make index to docket.

82, Appeal or certiorari. Stay of execution,

83. Clerk to enter determination on certiorart or appeal.
84. Entry of rule necessary to make judgment lien on land,
85. Clerk of pleas to record judgment.

VIII. CERTIORARI.

88. Judgment, &c., removed by certiorart only.

87. No certiorari allowed when appeal lies,

88, Proceedings to obtain certiorari.

89, When adjudicated.

90. Costs on affirmance only,

91, Jurisdiction of circuit courts,

92. Error or mistake not to reverse judgment.

93, Costs.

94, Judgments not reversed for mere irregularity.
95. When rehearing of case may be ordered.

IX. COSTS.

96. Fees to clerk, &c. Items of.

97. Fees on appeal.

98, Who to pay jury of twelve men.

99. Of six men,
100, Officers’ fees to be paid before:service required.
101, Appeeal not allowed until costs paid.
102. Fees in first instance to be paid by appellant.

X. AMENDMENT,

103. Amendments may be made.
104. Effect of objections to amending process or pleadings,
105. Constable may amend his return,

XI. REFEREXCES,

106. References, when may be ordered. Proceedings.

X1, DEPOSITIONS.

107. Depositions of witnesses, how taken.
108. Manner of taking.

XIII. CLERKS., THEIR DUTIES AND DOCKETS.

109, Clerk to enter proceedings in docket,

110. Bill of costs to be entered in fuil.

111. Clerk out of office may give transcripts.

112. If removed, docket to go to successor.

113, May have access to docket after delivery to successor.,
114, Penalty for refusing to deliver docket to successor.
115. Transcript of docket evidence.

116, Judge may not bring or defend suits.
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117. Bills, bonds, &¢., assigned may be sued upon.

118. Marriage of female no abatement of action.

119. Actions against executors or administrators,

120. Executors proving will may maintain suit.

121, Singular number and masculine gender, how construed.

XTV. LANDLORD AND TENANT PROCEEDINGS.

122, Remedy for desertion of premises by fenant.

123. Remedy if rent unpaid or term ended.

124, Landlord’s or lessor's affidavit.

125. Summeons to be issned.

126, Proof of termination of tenancy.

127, Service of summons,

128, Writ of possession.

129, Right of possession without title to be proved.

130. Proceedings not to be appealed or removed by certiorart.
131, Fees.

132, When proceedings may be removed to circuit,

133. Proceedings in circuit.

134, Notice of trial.

135. Judgment, Writ of possession,

138. Power and jurisdiction of cireuit,

137. Notice to quit. '

XV. FORCIBLE ENTRY AND DETAINER.
188, Unlawiul entry prohibited.
139, ‘What constitutes a forcible entry and detalner,
140, What a forcible detainer.
141, What estates comprehended.
142, What an unlawful detainer.
143. On complaint, process to issue.
144, Form of summons.
145. Service of summons.
146, Plea and issue,
147, Writ of restitution, when issned.
148, Postponement of
149, Daty of clork.
150, Pcnalty on sherid for neglect.
151, Proceedings removable by certiorari only,
152, When certiorart will be granted.
153. How prosecuted and tried.
154. Judgment no bar to action for trespass.
155. Title not to be inquired into.
156, Subpoeena for witnesses.,
157, Fees to clerks.
158, Penalty for default of juror or witaess.

XVI. PROCEEDINGS BY ATTACHMENT.

159, Amended by section 195.

160. Advertisement required,

161. Proceedings against garnishee.

162, Defendant's appearance and bond.
163, Plea, trial and appesl.

164. Appeal in garnishee’s case.

165. Attachment, when superseded.

166, Motlon to quash without filing bond.

XVII. MISCELLANEOUS,

167. Act not to affect pending suits.

168, Clerks may administer oaths, &c.

169, When defendant may pay money into court.

170. 'Verdict of jury or decision of judge conclusive as to ques-
tions of fact.

171. Appeal on questions of law.

172, When appeal taken, state of case to be agreed on.

178. Time allowed to agree on case,

174. Decision of common pleas may be removed by certiorart,

175. District court judges to make rules.

176, Oath of judges and clerks, Form.

177. Clerk of pleas to administer oaths.

178. Amended by sections 237 and 246,

179. All fees to be paid to clerk.

180. Fees of constables, &c., payable to clerk.

181. Additional fees allowed to clerk.

182. Amended by section 205,

183. Rooms and furniture to be provided.

184, Judges to designate constables.

185. Clerks shall give bond.

186, Construction of words.
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XVIII. SUPPLEMENTS.

187, When two district courts may be established,

188. Court abolished in certain cities,

189. Disposition of papers, &c., of abolished courts.

190. Jurisdiction extended to $200.

191, Jurisdiction extended In suits on bonds, &e.

192, Neglect in filing set-off a bar to future action,

193, Bond required of defendant on filing plea of title,

194, Judgment on bond, &c., to be given for real debt.

195. Aftachment may issue for debt, &c., not exceeding §208

198. Repealer, -

197, Justice of supreme court only to vacate warrant.

198. When trial by jury waived.

199. ‘When clerk may adjourn trial.

200, Repealer,

201, Advertisement of sale by constable.

202. Clalm of property. Trial of right.

208. Amended by section 248,

204. Stay of proceedings for perfecting appeal.

205. Judge not prohibited from practicing except in pleason
appeals,

208, Clerk not to receive pay for drawing pleadings.

207. Repesler.

208, Judge may designate person to act as clerk in case of dise
ability of clerk. .

209. In actions on mnotes, &ec., parties may be designated by
initial letters, &c.

210. All parties liable on note, &c., may be included in one
actim.

211, Plaintiff to annex to state of demand copy of bill or note.

212, How judgment may be rendered,

213, Judgment in casz set-of allowed.

214, Rights and responsibilities of parties to bill, &c., between
each other. .

215. Money to be made out of party principally liable,

216. Jurisdiction co-extensive with county,

217, Waiver of excess by plaintiff,

218, Amended by section 283,

219, Adlias and pluries executions.

220. Entry of appearance in attachment before hearing. Pro-
ceedings.

221. Superseded by sectlons 234 to 236.

222. Actions ofdebt, &2., to be styled upon contract.

223. Actions of trespass, &c., to be styled in tort.

224. Distriet courts to be continuous courts of record.

225. Judge may adjourn proceedings.

226, When judge ceases to ‘be such, clerk to continne in office
until successor is appointed.

227. Books, papers, d&c., to be delivered to clerk’s successor,

228, Transcripts by clerk to be received in evidence.

229, Clerk may issue executions.

230, Execution valid after one year from issue.

231. Proceedings in suits for the dispossession of tenants,

232, Clerks may receive verdicts in absence of judge.

233, Judge may order new trial,

234, Judges, how appointed and term of office,

235. Present judges to continue in office.

236, Repealer.

237. Amended by section 246.

238. Appointment of sergeant-at-arms.

239. Powers of sergeant-at-arms,

240. Fees and compensation.

241, Sergeant-at-arms to give bond.

212, Rapenled by section 249.

213. Repealed by section 249.

244. Judge of one district court may hold court for another.

245, Salaries to be paid in monthly instaliments,

246, Salaries of judges. Of clerks.

247. Repealer.

248. Service of summeons by affixing on premises.

249. Repealer,

250. Clerks, where district court abolished, to file all papers In.
county clerk’s office.

251, When appellee may apply for the dismissal of appeal,

252. New bond may be substituted.

XIX, EXTENDED JURISDICTION.

253. Jurisdiction extended to $309.

254. In actions fur over $239, summons, &¢., to issue to sheriff,
235. Amended by sections 267 and 274.

256. Statements necessary for doclkeling judements,
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257. Statement may be made any time after judgment.

258. Amended by sections 272 and 273.

259. When parties may recover witness fees.

260. Fees of jurors in cases over §200.

261. Jurisdiction in attachment extended to $300.

262, In proceedings for discovery, witnesses required to testify.

263. Defendant taken on warrant may disprove truth of affi”
davits.

264, Jurisdiction in suits by or against municipal corporations
extended to $300.

265. When judgment exceeds $200, removal to supreme court by
certiorart.

266. Judge may hold any other district court.

267. Amended by section 274.

268. Proceedings against witnessesin proceedings for discovery.

269, Jurisdiction of all district courts co-extensive with limits
of county. X

270. Defendant may set up defect in or failure of consideration
in action on contracts.

971. Court of common pleas to try cases on appeal d¢ novo when
judge fails to sign the case as required by law.

272, Amended by section 273.

273, Powers and jurisdiction of judges upon petition for dis-
covery in aid of executions,

274. Pleadings where debt exceeds $200.

4

XX, MISCELLANEOUS ACTS.

275. End of term of judges now in office. Successors, how ap-
pointed.

276. Judgment may be appealed to court of common pleas.

277. Proceedings and costs.

278. Time for taking appeal.

279. Repealer.

280. Manner of prosecuting suits and actions against foreign
corporations.

281. Provisions of act extended.

XXI. SPECIAL DISTRICT COURTS.

282. Act not to apply to courts in existence when passed.

283, Jurisdiction of courts created by special statute extended
to §200.

284, Costs in landiord and tenant cases.

285. Vacancies in district courts established by special statute,
how filled.

286. Repealer.

I. Jurisdiction.

An act constituting * district courts” in certain cities in this state.

¥. L. 1877, p. 234.

District courts
established.

Approved March 9, 1877,

1. That there shall be constituted in certain cities in this state, in this
act hereinafter designated, courts to be designated district courts of the

cities respectively wherein said courts may be established. (a)
2. [ Amended by Sec. 187, post.]

District courts to
be courts of

3. That said courts shall be courts of record, and have official seals, and

all persons shall be amenable to punishment for contempt of said courts
in the same manner as in other courts of record of this state having power
to punish for contempt of court, and licensed attorneys shall not be neces-
sary in the prosecution or defense of any suit or proceeding in said
courts. (b)
4, [Amended by Sec. 221, post.]"
5. That the ministerial officers of said courts shall be a clerk, and the
officers. constables of the city and county wherein said courts may be established ;
the clerk of each of said courts shall be appointed by the judge thereof,
and shall hold his office until the appointment of his successor.
6. [Amended by Sec. 190, post.]
7. [Amended by Sec. 191, post.]
‘When recovery 8. That where the debt, balance or other matter in dispute, or amount
j::;b:’fy“o”f“ ©  really due or recoverable as aforesaid, exceeds, exclusive of costs, the sum
residue. or valne of two hundred dollars, the plaintiff may recover in such court a
sum not exceeding two hundred dollars and costs, but such recovery shall
be a bar to the recovery of the residue of such debt, balance or other
matter in dispute in any court whatsoever. "
9. That nothing in sections seven or eight of this act shall be held or
construed as conferring jurisdiction upon any district court in any of the
cases excepted out of the jurisdiction of a district court by section six. v
10. That every sum of money or penalty, not exceeding two hundred
dollars, to -be sued for and recovered by virtue of any law of this state, in
any court of record, or in any court having cognizance thereof, shall be
and hereby is made cognizable before any judge of any district court in
manner aforesaid. (¢)

record.

Ministerial

Limiting of
Jurisdiction.

Suits to the
amount of $200
cognizable.

(a) District courts are inferior courts, which the legislature is
empowered to establish, alter or abolish, at its discretion, as the
public good may require; and if, in legislative discretion, the
court is abolished, the term of service of its officers will thereby
be terminated. Rutgers v. New Brunswick, 13 Vr. 51,

(b) See Rhinehart v. Lance, 14 Vr. 318, By P. L. 1889, p. 423, no
person, except in his own case or in the case of an infant, shall

prosecute or defend any action in any court of the state, unless
he is & licensed attorney-at-law.

(¢) The district courts, in virtue of the act by which they are
constituted, have jurisdiction of actions for penalties arising
under the second section of * An act to regulate the practice of
pharmacy.” Rev., p. 816. Compbell v. Board of Pharmacy, 16
Vr. 241 ; affirmed, 18 V7. 847.
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11. That parties may agree to enter, without process, any action before
a judge of a district court, to the decision of which he is competent if
process had been executed, and the court shall proceed thereon to final
judgment and execution, in the same manner as if a summons or warrant
had been issued and duly served.

12. That any body politic or corporate in this state may sue and be sued
in any district court in any action or proceeding over which said court has
jurisdiction; and all attorneysat-law shall and may be sued in said court
in like manner or form of action as other citizens of this state are liable to
be sued in said court.

13. That any judge of any district court whose term of office may here-
after expire, shall proceed to the final determination of any cause or pro-
ceeding then undetermined before him, and also make return to all writs
to him directed, issuing out of any court in this state, in the same manner
as if his term of office had not expired.

14. That the territorial jurisdiction of every judge of any district court
under this act shall be co-extensive with the limits of the city for which he
is appointed and commissioned; his writs, precepts and process shall run
in and through such county, and he may, in causes pending before him,
award writs of subpena for witnesses into other counties of this state.
[See Secs. 216 and 269, post.]

II. Process.

15. That all the precepts, summons, warrants, writs and other process
of said district courts shall be tested the day on which they are respectively
issued, in the name of the judge and signed by the clerk thereof.

16. That if any clerk of said district courts shall sign his name to any
blank summons or warrant, and allow any constable or other person to
fill up the blank or blanks in the said process, without the special direc-
tion of the said clerk and in his presence, and shall afterwards issue the
said process or suffer the same to be served, such clerk shall be deemed
guilty of misbehavior in office, and on conviction thereof shall forfeit and
pay the sum of fifty dollars, to be recovered by action of debt by any
person who shall prosecute for the same in any court having jurisdiction
of the case, one-half for the use of the person prosecuting and the other
half for the township in which such clerk shall reside.

17. That the service of any summons or warrant which shall have been
issued by any clerk as aforesaid in blank, and afterwards filled up by the
constable or other person, without the special directions of said clerk as
aforesaid, shall be taken and considered to be altogether void, and any judg-
ment or other proceeding afterwards had or taken in consequence of such
service or founded thereupon, shall be void and of no effect,

18. That the first process to compel appearance shall be a summons or
warrant in the nature of a capias ad respondendum ; provided, that no
warrant shall issue against the body of any female; the summons may
be used in any case whatsoever; the warrant shall only be used in the
following cases :

I Where the defendant is not a freeholder and resident of the county in
which process shall issune, where the action being founded upon contract,
express or implied, dne proof is made, on oath or affirmation, to the satis-
faction of the judge, of the amount of the debt or damages claimed, and
that there is a debt or demand founded upon contract, express or implied,
due to the plaintiff from the defendant, specifying the nature and particu-
lars of said debt or demand, and establishing, by the oath or affirmation of
the plaintiff, or some other person, to the satisfaction of the judge, one or
more of the following particulars: that the defendant is about to remove
any of his property out of the jurisdiction of the court in which an action
is about to be commenced, with intent to defraud his creditors; or, that
the defendant has property or rights in action which he fraudulently con-
ceals; or, that the defendant fraudulently contracted the debt or incurred
the obligation respecting which such suit was brought ;

1
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Parties may agree -
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‘When action is
founded on tort,

On assignment
with intent to
defraud, &c.

‘When judge to
make order that
warrant issue.

How warrant
may be set aside
and defendant
released.

Proceedings
when order is set
aside.

Order to set aside
warrant must be
filed.

Summeons, when
to be made
returnable.

How served.

How served on
corporation.

(@) An action will not lie in the district court against a
municipal corporation because of the absence of legal power to
serve its process on the defendant. Townsend v. Trustees, 12 Vr.
812.. This decision was in 1879.
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II. Where the defendant is not a freeholder and resident of the county
in which such process shall issue, and where, the action being founded
upon tort; due proof is made, on oath or affirmation, to the satisfaction of
the judge, of the amount of the damages claimed, and of such other facts
and cireumstances as would, by the practice of the supreme court, warrant
a justice thereof in making an order to lhold to bail in a case of fort;

IIL. If the defendant be a freeholder and resident of the county in which
such process shall issue, and due proof is made, on oath or affirmation, to the
satisfaction of such judge, that the defendant has assigned or disposed of,
or is about to assign or dispose of all his land lying in said county, with
intent to defraud his creditors, then such defendant may be held to bail in
like manner and upon the same proof that would warrant his arrest in case
he were not a freeholder and resident in the county in which such process
shall issue.

19. That upon proof made as aforesaid the judge shall make and sub-
seribe an order that a warrant issue against the defendant for such amount
as such proof shall justify and require; but before said warrant issue, such
order and the affidavit or affidavits upon which the order is founded shall
be filed by said judge.

20. That if the defendant be arrested upon such warrant he may, at
any time before the trial of the cause, make application to a justice of the
supreme court or to tlie law judge, if any, of the court of common pleas of
the county in which such process issued, or to any supreme court com-
missioner, to set aside said order, the defendant having first given reason-
able notice to the plaintiff of such application, and the giving bond or
entering into recognizance in manmner hereinafter directed shall be no
waiver of the defendant’s right to make such application; and if such
justice of the supreme court, law judge or commissioner shall deem the
proof made insufficient towarrant an arrest, he may order that the order
made by the judge of said district court be set aside; such order setting
aside the order of the judge of said district court shall thereupon operate as
a discontinuance of the suit in which such warrant issued, the bond or
recognizance, if any, shall become void, and the plaintiff -shall be forever
thereafter barred from proceeding against the body of the defendant for the
same cause of action, but he may proceed against the defendant by sum-
mons, in the same manner as if no other proceeding had been instituted.
[See Sec. 197, post.]

21, That the order made by the justice of the supreme court, law judge
or commissioner shall be filed with the judge who issued the warrant, and
such judge shall furnish certified copies thereof to the parties or their
agents on request.

929 That the summons shall be made returnable between the hours of
nine o’clock in the forenoon and three o’clock in the afternoon, both inclu-
sive, and shall specify a certain place and time, not less than five nor more
than fifteen days from the date of such process, and shall be served at least
five days before the time of appearance mentioned therein, by reading the
same to the defendant and delivering to him a copy thereof, if he or she
shall be found, and if not found, by leaving a copy thereof at his or her
house or place of ahode, in presence of some person of the family, of the
age of fourteen years, who shall be informed of the contents thereof, and
the constable serving such summons shall, on the oath of his office, indorse
thereupon the time and manner he executed the same, and sign his name
thereto. :

93. That if the defendant be a body politic or corporate, the summons
may be served on the president, treasurer, cashier or clerk of said corpora-
tion, if found, and if not found, on any of the directors or managers thereof,
in the manner hereinabove directed. (a)

post. In landlord and tenant cases, where the tenant is a body
corporate, the summons should be served in accordance with
the provisions of this section. Facts Publishing Co. v, Felton,

The jurisdiction was extended 23 Vr. 161,

to actions by or against municipal corporations by section 264,
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24. That the said clerk shall enter in the body of every summons or
warrant the sum demanded (and indorse the same, with costs, on the said
summons or warrant), which he shall issue by virtue of this act; and if
the defendant think proper to pay such debt, damages or demand, with
costs, so enfered or indorsed, without any further proceedings in the cause,
then it shall be lawful for the constable to receive the same, and his receipt
shall be a- full discharge to such defendant from such debt, damages or
demand and costs aforesaid; and if any constable shall not pay the money
so by him received for such debf, damages or demand, to the clerk issning
such process, or to the plaintiff in the said process, or his legal representa-
tive, within fifteen days after he shall have received the same, then such
constable shall be liable to pay to such plaintiff or his legal representative
the amount of the said debt, damages or demand, with interest, to be
recovered by action of debt with double costs.

25. That the warrant commanding the defendant to be atrested shall be
returnable forthwith after service thereof; and the constable serving said
warrant shall, according to the tenor thereof, forthwith convey the said
defendant before the judge who issued the same, who shall thereupon, at
his discretion, either cause the said defendant to enter into recognizance
in the manner hereinafter mentioned, or, on neglect or refusal, shall com-
mand the said constable to convey the said defendant to the jail of the
county, to be there detained in custody until time may be had for the
hearing or trial of the cause, not exceeding three days from the time of
the return of the said warrant, or such judge may direct the said con-
stable to hold the said defendant in custody until the plaintiff shall be
notified and have time to appear and proceed to such hearing or trial ; and
the constable who served the said warrant as aforesaid shall, on the oath of
his office, indorse thereon the execution of the same, and sign his name
thereto ;. provided, always, that it shall not be lawful to arrest or imprison
the person of any female by virtue of any mesne process or process of
execution in any civil action ; and provided, also, that if any person or per-
sons whatsoever shall hereafter be arrested by virtue of such warrant, it
shall be lawful for the constable who served the same to permit the defend-
ant to enter into bond to the plaintiff, with a good and sufficient freeholder,
resident in the county, to the amount of the debt or damages and costs
‘indorsed on the warrant, for his, her or their appearance on the day and
hour mentioned in the bond, not more than eight days (excluding Sundays)
from the service of the warrant; the bond to be entered into by the
defendant shall be in the form and to the effect following, to wit :

“We, A. B.and C.D., do hereby acknowledge ourselves indebted to E. F.in
‘the sum of , to be'paid to said E. F. on the following conditions : that
if the said A. B. shall be and appear before , the judge of the district
court of , on the day of . at o’clock

- noon, and answer unto the complaint of the said E. F., then this bond to
be void, or else to be and remain in full force and virtue ; in witness whereof
we have hereunto set our hands and seals the day of in the
year of our Lord one thousand eight hundred and ; sealed and
delivered in the presence of &. H., I. X.; signed A. B. and C. D.;” which
bond the said constable is hereby ordered and directed, when taken, to
deliver to the judge on the return of the warrant, to be by him filed in his
office to and for the use of the plaintiff, for which service the constable
shall be entitled to thirty-five cents costs, to be paid by the defendant, and
not recoverable by him from the plaintiff; and in all cases, the said con-
stable shall attend at the said district court, on the day and hour mentioned
in said bond, to be there and then ready to secure and take into his custody
the said defendant; and if the said judge shall not be found at his dwell-
ing, or usual place of holding trials, the defendant shall be permitted to
renew his bond, with sureties as aforesaid, for his appearance at some
future day, not exceeding ten.

26. That the recognizance directed in the twenty-fifth section of this act
shall be entered into by the defendant, with at least one surety, having
sufficient freehold and residing in the county, to the plaintiff in the said
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action, in the amount of the demand specified in the warrant, according to
the effect and meaning of the following form, that is to say:

“ City of , county of , to wit:

“ Whereas, A. B. hath been arrested and is now in custody, by virtue of
a warrant issued by C. D.,judge of the district court in and for the said
city, at the suit of E. F., in an action of for the sum of ;
now, be it remembered, that on the day of in the year of
our Lord one thousand eight hundred and , the said A. B. and G. H,,
of the city aforesaid, personally appeared before me, the said C. D., and
jointly and severally acknowledged themselves to owe to the said E. F. the
sum of , to be made and levied of their several goods and chattels
upon condition that if the said A. B. shall not appear on the day of
next, before the said judge, or if he does appear and is condemned
in the said action,at the suit of the plaintiff, that he shall pay the costs
and condemnation money, or surrender him up to the constable, on the
execution to be thereafter issued against him, on the day judgment shall be
obtained, and if he fails so to do, that he, the said G. H., will pay the said
costs and condemnation money for him, and suffer judgment to be entered
up against him for the same.

« Acknowledged the day and year last abovesaid, before me, C. D., the
judge of the district court in and for the said city of ;7" and every
judge of any district court is hereby empowered and directed to take such
recognizance, which shall remain with such judge, for the benefit of the
plaintiff in the suit.

II1I. Pleading.

27. [Amended by Sec. 222, post. ]

28. That the plaintiff in such suit shall, on or before the return. day
of the said summons, or on the return of the warrant, or at the time of
appearance specified in the recognizance, deliver or cause to be delivered
to the judge before whom the action is to be tried, a copy of his or her
account or state of demand against the defendant, and in default thereof
the said plaintiff shall be non-suited, with costs ; and if the defendant
have any account or demand against the plaintiff, he shall be permitted
to discount or set off the same against the acecount, debt or demand of such
plaintiff; but such copy of his or her account, or state of his or her
demand, so intended to be set off, shall be delivered to the said judge, on or
before the return day of the summons, or on or before the day to which
the hearing shall be first adjourned; or, if on a warrant, then at the time
of hearing of the cause; and in default thereof, the said account or demand
shall not be received in evidence on the trial of the said cause; but if the
said warrant shall not have been executed three days prior to the day of
hearing, then the said defendant, if he or she have any account or demand

_to set off, and will enter into recognizance, as directed by the twenty-fifth

section of this act, shall be allowed further time, not exceeding three days,
to deliver to the said judge such copy of his or her account or state of
demand as aforesaid.

29. [Amended by Sec. 192, post.]

80. That when, in any action to be brought by virtue of this act, the
defendant shall, as a justification, plead title to any real estate in himself
or another, under whom he acted or entered, such defendant shall commit
the said plea to writing, and, having signed the same, shall deliver such
plea to the said judge, who shall countersign and deliver it to the plain-
tiff; and thereupon it shall and may be lawful to and for such plaintiff
to commence and prosecute his action against such defendant in the supreme
court, or in the circuit court of the county wherein such action shall have
been commenced ; and if, in such action, the plaintiff recover any damages,
he shall be entitled to and recover therewith all costs of suit.

81. That on every trial so to be had in such action where title is pleaded,
the plea so as aforesaid signed by the said defendant shall be conclusive
evidence that such defendant relied on title by way of justification.

82. [Amended by Sec. 193, post.]
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IV. Trial.

33. That if the defendant does not appear at the time and place ex- Trial toproceed
pressed in the summons or recognizance, and no sufficient reason shall be ;"hen“:fend“‘
assigned to the judge why the defendant does not appear, and if, where °®n°"#PPeE®
the process is a summons, it shall further appear by the return indorsed
thereon that the summons was duly served, then the said judge may pro-
ceed to hear and determine the cause in the absence of such defendant.

34. That when the parties in any suit to be instituted by virtue of this Proceedings when
act shall appear at the place and the time expressed in the summons, or at partiesappear.
the return of the warrant, or at the time of appearance mentioned in the
recognizance, the said judge shall proceed to hear or examine their respec-
tive allegations and proofs, unless he shall think it proper to adjourn the
trial.

35. That any judge of any district court before whom a suit is instituted Adjournment,
by virtue of this act, may, to prevent fraud or surprise on either side, or Whenmaybehad
on reasonable cause being assigned by or in behalf of either party, adjourn
the trial to any time not exceeding thirty days from the return day of the
summons, or, if the process be by warrant, from the time when the same
was returned, or from the time of appearance mentioned in the recogni-
zance, except where the applicant for such adjournment shall make oath
or aftfirmation that he cannot safely go to trial for want of a material
witness, whom he shall name, being absent and out of this state, and then
such judge may postpone the trial to any time not exceeding three months
from the return day of the summons ; provided, that if the process is by Proviso.
-warrant the defendant shall, previous to such adjournment, if required by
the judge, enter into recognizance to the plaintiff, as in and by this act is
before directed; provided, also, that if either of the parties to a sunit here- proviso.
after brought before a judge of any district court, cannot, on the day of
the first adjournment, safely go to trial for the want of a material witness
in the cause, whom he shall name, and thinks he can produce on a future
day, and shall file an affidavit thereof with the judge, then the judge may
adjourn the trial to any future day, not more than thirty days from the
day of such adjournment, on payment of the costs by the party who
makes application for the same. (a)

86. That all adjournments shall be made to some hour between the Hourof
hours of nine o'clock in the forenoon and three o’clock in the afternoon, 8deurnments.
both inclusive, unless the respective parties mutually agree that the cause
be adjourned to some other hour.

87. That if the defendant file his set-off on the day to which the Learing Adjournmentin
shall be first adjourned, he shall then consent to an adjournment of said ¢asesetoff filed.
hearing if the plaintiff request the same, and shall also pay the witness fees
of.said plaintiff for that day.

38. That in every action it shall and may be lawful for either of the Trialbyjury may
parties, after the defendant has appeared, or put in his plea to such action, *® 4%
and before the said judge has proceeded to inquire into the merits of the
cause, to demand a trial by jury, which the said judge is hereby required
to grant, and thereupon a venire shall be issued to snmmon a jury of six Numberofjurors.
men, and no more, if the debt, demand or matter in dispute do not
exceed the sum of fifty dollars, or a jury of twelve men, if the debt,
demand or matter in dispute exceed the sum or value of fifty dollars, being
citizens of this state, above the age of twenty-one years,and under the Quallficationof
age of sixty-five years, and in no wise akin to the plaintiff or defendant ™™™
nor interested in the suit, to be and appear before the said judge at such
time and place as shall be expressed in the venire, to make a jury for the
trial of the action between the parties mentioned therein; and the con- Returnofnames
stable shall, at the return of the said venire, return, annexed thereto, a °furor
panel containing the names of the jurors whom they shall have summoned
by virtue thereof; and if, on the return of the venire, it shall appear that

(a) A wrongful refusal of an adjournment, whereby a party defense on the merits, is an error remediable on appeal. Haines
had been prevented from procuring his witnesses and making v. Roebuck, 18 V7. 227,



1222

Form of oath to
Jurors,

To witness.

To constable.

Penalty when
Juror shall refuse
to serve or witness
to attend.

If defendant has
filed set-off,
plaintiff not to
withdraw suit.

Proviso.

Proof by affidavit
of book account.

Proviso.

DISTRICT COURTS.

one or more of the jurors are disqualified to serve, or do not appear, then
it shall be lawfal for the constable who served the same, by order of the
court, immediately to summon others who shall serve in their stead. (@)

39. That to the jurors and each of them who shall be returned to try
the said causes as aforesaid, the said clerk shall administer the following
oath or affirmation : i

“You do swear, in the presence of Almighty God (or do affirm, as the
case may require), that you will well and truly try the matter in difference
between - , plaintiff, and , defendant, and a true verdict give,
according to evidence.”

That to every witness produced at the said trial, the said clerk shall
administer the following oath or affirmation:

“You do swear, in the presence of Almighty God (or do affirm, as the
case may require), that the evidence you shall give to the court and jury
in this matter in ditference between , plaintiff, and , defendant,
shall be the truth, the whole truth, and nothing but the truth.”

And that to the constable who shall be appointed to attend the jury,
the said clerk shall administer the following oath or affirmation :

“You do swear, in the presence of Almighty God (or do affirm, as the
case may require), that you will, to the ntmost of your ability, keep every
person sworn (or affirmed) on this jury, together in some private or con-
venient place, withont meat or drink, water excepted; that you will not
suffer any person to speak to them, nor speak to them yourself, except by
order of the court, unless it be to ask them whether they have agreed on
their verdict, until they have agreed on their verdict.”

40. That every person summoned as a juror or subpceenaed as a witness,
who shall not appear, or, appearing, shall refuse to serve or give evidence
in any such action shall forfeit and pay for every such default or refusal,
unless some reasonable cause be assigned, such fine not exceeding twenty
dollars, nor less than one dollar, as the said judge shall think proper to
impose ; and such judge is hereby authorized and required to issue an exe-
cution directed to any constable of the said county, to levy the same of the
goods and chattels of the offender, which fine, when recovered, shall be
applied by the said judge to the use of the said city.

41. That if the defendant have filed an offset, the plaintiff shall not be
permitted to withdraw his suit, nor shall any judgment of non-suit or dis-
continuance be entered without the consent of the defendant, but the case
shall be heard on motion of the defendant, if the plaintiff neglect or refuse
to move the same, and if it shall appear upon evidence produced by the
defendant that the plaintiff is actually indebted to the defendant, judgment
shall be rendered in favor of the defendant for the amount found due him;
provided, such defendant have filed an affidavit with the judge at the time
of filing his offset, that the offset is not filed for the purpose of delay, and
that he verily believes Lie does not owe the plaintiff anything, but that the
plaintiff is indebted to him in a certain sum which shall be stated in the
affidavit.

42. That whenever the nature of the plaintiff’s demand is such that his
book or account of original entries would be competent evidence, and the
defendant does not appear at the hearing, or, if appearing, does not require
the production of said book or account, a copy of the entries therein, so
far as they relate to the plaintifi’s demand, together with a statement of
the credits or allowances, if any, to which the defendant is entitled, shall
be received in evidence, with the same effect as if the plaintiff’s books or
accounts were produced and proved; provided, such copy and statement
be accompanied by an aflidavit or atiidavits, setting forth that the copy is
a true copy of said original entries, and that all the credits and allowances
to which the defendant is entitled appear on such statement, or in case the
defendant is not entitled to any, then setting forth that the defendant is
not entitled to any credits or allowances, and that the sum of money or

" balance claimed by the plaintiff is justly due and owing to him.

(@) See Clayton v. Clark, 26 Vr. 539. Raphaél v. Lane, 27 Vr. 108,
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438. That where a copy of said entries may be used by the plaintiff, it
shall be competent to prove any partnership by affidavit.

44. That in actions upon promissory notes, bills of exchange, checks,
drafts, or other written contracts, whether simple or under seal, for the
payment of money only, if the defendant does not appear at the hearing,
or if he appear and consent thereto, the plaintiff may prove his case by
affidavit ; the affidavit or affidavits shall contain a copy of the writing or
writings sued on, and shall set forth and aver such facts and circumstances
as wonld warrant a recovery in case such facts and circumstances were
proved by witnesses.

45. That in all cases in which proof is made by affidavit, it must
appear by affidavit that the affiant or affiants have competent knowledge
of the fact or facts sworn to, and in actions upon promissory notes, bills of
exchange, checks, drafts or other written contracts, simple or under seal,
for the payment of money only, such notes, bills, checks, drafts or other
contracts must be produced at the hearing or their non-production
accounted for by affidavit. .

46. That if the jury disagree, other writs of venire may issue in the
same cause until a verdict is obtained.

V. Judgments.-

47, That if the plaintiff, other than executors or administrators in any
action shall be non-suited or shall discontinue or withdraw his action,
without the consent of the defendant, where he may lawfully do so, then
judgment shall be given against such plaintiff for the costs which have
accrued, or if such plaintiff shall appear to owe, or be indebted to the
defendant, then judgment shall be given against him for the debt, or
damages and costs, as the case may require.

48. That if judgment by confession shall be entered against the defend-
ant, unless an affidavit shall first be made by the plaintiff, his attorney,
or agent, of the true consideration of the bill, bond, deed, note or other
instrument of writing or demand for which the judgment is confessed,
which affidavit shall further set forth that the debt or demand for which
the judgment is confessed is justly and honestly due and owing to the per-
gon or persons to whom the judgment is confessed, and that the said judg-
ment is not confessed to answer any fraudulent intent or purpose, or to
protect the property of the defendant from his other creditors (which affi-
davit shall be filed and preserved by the said judge), such judgment shall
not operate or have any effect against any person or persons not parties in
said action, but shall be binding and have its fall effect so far as relates to
the parties in the suit only.

49, [Repealed by Sec. 200, post.]

50. [Amended by Sec. 194, post. ]

. V1. Execution.

51. That when judgment shall be given against the plaintiff or defend-
ant, by virtue of this act, the said judge shall grant execution there-
upon, commanding the constable to levy and make the debt, or damages
and costs, of the goods and chattels of the party ; and in the cases herein-
after specified, for want of sufficient goods and chattels whereon to levy
and make the same, to take the body of such party and convey him to the
jail of the county ; provided,that no execution shall issue against the body
of any female; and provided, also, that when judgment shall be obtained
against executors or administrators, execution shall issue thereon in the
game manner as it is issued against them in the other courts of law of this
state.

52. That an execution against the body shall be granted only in the
following cases :
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I. Where a warrant in the nature of a capias ad respondendum has
issued upon an order made in accordance with the provisions of the nine-
teenth section of this act, and such order has not been set aside, or, if set
aside, has been subsequently approved by a justice of the supreme court;

II. Where no warrant in the nature of a capias ad respondendum having
been issued for the same cause of action, due proof is made on oath or
affirmation, to the satisfaction of the Jjudge, that the defendant, at the time
when execution is applied for, is not a freeholder in the county where the
same shall be issued, and Jjudgment has been rendered in an action of tort;

IIT. Where no warrant in the nature of a capias ad respondendum has
issued for the same cause of action, and the action being founded upon con-
tract, expressed or implied, due proof is made to the satisfaction of the
judge, by affidavit or affidavits, filed as aforesaid, establishing the particu-
lars specified in the first subdivision of the eighteenth section of this ae,
or establishing that the defendant has rights or credits, moneys or effects,
either in his own possession or in the possession of any other person or
persons, to his use, of the value of ten dollars or over, which he unlawfully
and fraudulently refuses to apply in payment of such judgment. :

53. That if the requirements of the next preceding section have been
complied with, the judge shall make and subscribe an order that execution
issue against the goods and chattels of the defendant, and, for want of suf-
ficient goods and chattels, against the body, whereupon execution may
issue in accordance with such order as directed in section fifty-one of
this act.

54. That except where previous application has been made and passed
upon under the twentieth section of this act, the defendant may, at any
time after order made under the fifty-third section of this act, apply to any
one of the persons to whom he may apply under said twentieth section, to
set aside said order so far as it authorizes the taking of the body, the de-
fendant having first given reasonable notice to the plaintiff of such applica-
tion ; and if such person to whom application is made shall deem: the proofs
made insufficient to warrant the issuing of process against the body, he may
make order that the order of the judge, so far as it authorizes the taking of
the defendant’s body, be set aside. [See Sec. 197, post. ]

55. That such order shall be delivered to the Jjudge, who shall file the
same with the other papers in the cause, and who shall furnish certified
copies thereof to the defendant or his agent, on request. -

56. That the order, from the time of the filing thereof with the judge,
shall operate to discharge the defendant from arrest or imprisonment, if
arrested or imprisoned, or, if not, from liability to arrest or imprisonment
in the suit in which the order was made, and shall have no other or further
operation.

57. That no constable, jailer, warden, or other officer or person taking
or detaining the body of the defendant in pursuance of the warrant men.
tioned in the eighteenth section of this act, or in pursuance of the writ
of execution, shall incur any liability whatsoever for any act done or com-
mitted pursuant to the commands of the writ, in or about such taking or
detention, prior to service upon him of a copy of the order of the justice
of the supreme court, law judge or commissioner, certified by the judge of
the district court with whom such order is filed.

58. That service of said order upon the person in whose custody the
defendant may be shall warrant the immediate discharge of such defendant
from arrest or imprisonment under said writ.

59. That the judge shall furnish to the defendant, or his agent, on
request, a certified copy of the order and affidavit or affidavits upon which
the warrant or execution against the body issued or may issue; and such
copy may be used before the justice of the supreme court, law judge or
commissioner, who may make order thereupon in the same manner as if
the original order and affidavit or aflidavits were produced before him
[See Sec. 197, post.]
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60. That where a judge of any district court has made an order pur-
suant to the nineteenth section or to the fifty-second section of this act,
and application has been made in the first instance to a justice of the
supreme court to set the order aside, if the justice refuse to do so, the
defendant shall not be permitted to renew his application; but if such
application has been made in the first instance to a law judge or commis-
sioner, who either makes or refuses to make such order, then either party
may, on notice to the other party, within six days after such order has been
made or refused, apply to a justice of the supreme court, to review the
action of the law judge or commissioner; such justice of the supreme
court may, in his discretion, modify or set aside the order of the law judge
or commissioner, and make such other order in reference to the taking or
retaking of the defendant’s body, either on the warrant or on an execution
issued or that may be issued, as the nature of the case may justify or
require, and the order of such justice shall be final. [See Sec. 197, post.]

61. That if any defendant shall appear at the return of the summons or
warrant, or by consent without process, or on the day that judgment shall
be rendered, or before the issuing of execution, whether the suit has been
defended or not, and procure a good and sufficient freeholder, resident in
the county, to join with such defendant in a confession of judgment, to
the adverse party, with costs, then if the judgment shall not be more than
fifteen dollars nor less than five dollars, no execution shall issue until after
one month from the time of rendering such judgment; and when the judg-
ment shall exceed fifteen and not exceed sixty dollars, no execution shall
issue until after three months from the time of rendering such judgment;
and when the judgment shall exceed sixty dollars no execution shall issue
until after six months from the time of rendering such judgment.

62. That where a suit shall be brought upon any judgment recovered
before a judge of any district court, and judgment rendered in favor of the
plaintiff, no stay of execution shall be allowed thereon; provided, the time
hereinbefore limited for stay of execution upon such sum shall have ex-
pired since the date of the first judgment, and if not, such further stay of
execution shall be allowed as, with the time already passed since the date
of the first judgment, will make up the time allowed for stay of execution
on such sum, as is directed by the preceding section of this act.

63. That the constable who, by virtue of such execution, levies on
any goods and chattels, shall give notice by advertisements, signed by
himself, and put up in three of the most public places in the township
where they were taken, of the time and place they will be exposed to sale,
at least five days before the time appointed for selling them, and therein
describe the goods and chattels so taken; and shall, at the time and place
so appointed, expose them to sale by public vendue and strike them off to
the highest bidder, and pay the money thence arising to the plaintiff, or,
in case of his absenece, to the clerk, and within thirty days from the time
he shall receive the execution, make return to the clerk who issued the
same, of the proceedings had thereon, and the said clerk shall make a
record thereof. [See Sec. 201, post.] : ’

64. That in all cases where any constable shall, by virtue of any writ
of execution or attachment issuing out of this court, levy om, attach or
take into his possession any goods or chattels which shall be claimed
by notice in writing, delivered to said constable, by any other person
than the defendant, he shall, immediately upon such claim, delay his
sale of the same for the space of ten days, that the said claimant may,
within the said term, apply to the judge of the district court within or near
the township where such goods or chattels were so seized, for a venire to
summon a jury of six lawful men as jurors, to try the right of such claim-
ant to said property ; and it shall be lawful for such judge of said distriet
court to issue the same, and direct a return thereof to be to him made, and
to proceed therein as in other cases of trial by jury; but the claimant shall,
in all cases, give notice in writing to the plaintiff of the time and place of
the said trial; but if the said claimant shall not, within ten days, apply to
said judge and have his right tried as aforesaid, the said claim shall be
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considered abandoned, and the constable shall proceed as if it had not
been made. [See Sec. 202, post. ] ,

65. That the verdict of such jury shall protect the said constable from
any action for taking and seizing such property, or delivery thereof to the
claimant; and if the said property shall be found to belong to said claim-
ant, the said constable shall proceed no further with the same; but if it
shall be found to belong to the defendant, he shall proceed to dispose of
the same, as is directed in such process; and the costs attending such trial
shall be taxed by the clerk of said district court as in other cases, and
shall be paid by the plaintiff at whose suit the said property was taken
and seized, if the said claimant obtain a verdict in his favor; and by such
claimant if the verdict is found against him ; provided, that if the plaintiff,
upon notice being given to him as aforesaid, shall indemnify the constable
against the demand of the claimant, then e shall suspend any farther
ploceedmos therein, and proceed to sell.

66. That for want of goods and chattels whereon to levy, the said con-
stable shall, when execution is issued against the body, according to the
tenor of the said execution, take the body of the person against whom the
said execution is issued and convey and deliver him to the keeper of
the common jail of the county, who is hereby commanded to keep such
person in safe custody in the common jail aforesaid, until the debt or
damages, with costs, be fully paid, or until he be thence delivered by due
course of law; and the said constable shall at the same time deliver to
the said jailer a copy of said execution, and shall take said jailer’s receipt
upon the execution and return the same to the clerk who issued it, who
shall make a record thereof in his docket; and if the said keeper shall
suffer such person so committed to his custody to go or to be at large out
of said jail, except by virtue of some writ of habeas corpus or by virtue of
the order mentioned in the fifty-seventh section of this act, before the said
debt or damages, with costs, be paid,or he be thence delivered by and
in due course of law, then every such going or being out of the said jail
shall be an escape, for which the sheriff shall be responsible to the plaintiff
to the amount of the debt or damages and costs for which such person
shall be committed, to be recovered by the said plaintiff, with costs, by
action of debt. .

67. That execution may issue without a revival of the judgment by
scire facias at any time within twenty years from its recovery, if the clerk,
by sueccessive appointments or otherwise, continues so long in office; pro-
vided, that if more than six years have elapsed since the recovery of the
judgment, a special order of the judge shall be necessary before the execu-
tion issue, to be made upon ten days’ notice to the defendant of the appli-
cation therefor, and proof to the satisfaction of the judge of the amount
remaining due upon the judgment,.

68. That the notice required by the last preceding section may be served
upon the defendant personally, either within or without this state, or, in
case he resides within this state, may be served by leaving a copy at "his
residence, in the presence of some person of the family of the age of four-
teen years, who shall be informed of the contents.

69. Thatevery execution which shall or may be issued by any clerk of
any district court, upon any judgment rendered in pursuance of this act,
shall be in full force and operation against the goods and chattels levied on
for the term of one year from the time of issuing the same, unless sooner
satisfied; and all executions which shall remain unsatisfied for the space
of one year thereafter shall be null and void; but the plaintiff may there-
upon have a subsequent execution or executxons which shall - continue in
force and operation and become void in like manner.

70. That upon the return of the original execution unsatisfied, the clerk
who issued the same shall have power and authority to issue an alias
execution, and upon the return of the alias unsatisfied, the said clerk may
issue a pluries execution, which said writs may be levied on the goods and
chattels of the defendant, and shall be made returnable and be in all things
executed in like manner as the original execution. [See Sec. 219, post.]
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71. That where one or more executions issued by virtue of this act
shall have been levied by one or more constables, upon the goods and
chattels of any defendant, the said executions shall have and obtain
priority according to the time of levying the same; and all surplus moneys
arising upon any sale by virtue of any execution shall be paid to the
officer or person holding the next oldest execution which shall have been
levied as aforesaid, until all executions levied upon the goods and chattels
of any defendant at the time of sale upon the first execution be satisfied,
or so far satisfied as there shall be proceeds for that purpose, according to
their respective seniority as aforesaid; and in case two or more executions,
at the suit of different plaintiffs, shall be levied at the same time, such
execution or executions shall have preference according to the time when
they were received, which shall be noted on each execution by the consta-
ble at the time of receiving the same ; and if two or more executions shall
have been delivered to a constable at the same time, against the same
defendant, then the moneys arising from the sale under or by virtue of the
said executions or either of them. shall, if not sufficient to satisfy both or
all of them, be applied towards the satisfaction of the several executions,
in proportion to the sums due on them respectively.

72. That it shall be the duty of the constable to whom shall be delivered
any execution issued under the provisions of this act, to take an inventory
in “writing, of such and so much of the property of the defendant as he
means and intends to levy upon; which inventory and levy, and the actual
time of making the same, shall be annexed to the said execution and signed
by the said constable, under his oath of office, and shall at all times be re-
ceived as evidence of the levy, and of the time of making the same, as con-
templated by this act, and that the property so levied upon shall be bound
from the time of such levy, and not before.

73. That if the constable to whom any execution is delivered shall not
perform the duties, or any of them, prescribed by this act respecting such
execution, such constable shall be liable to pay to the person in whose favor
the said execution is issued, the debt or damages and costs, or any of them
mentioned therein, to be recovered by action of debt, with double costs, by
the person so as aforesaid injured thereby; and when any constable shall
have in his hands one or more executions, and not have performed the
duty required of him by law on the same, he shall be liable to be prose-
cuted on such execution or executions, separately or jointly, by the person
or persons in whose favor said execution or executions were issued, who
may recover as aforesaid, in an action of debt, with double costs ; and if it
shall appear that the said constable his received the money, or any part
thereof, on any execution for which a suit shall be brought, in that case he
shall pay to the plaintiff treble costs; and when any judgment shall be had
against any constable for any delinquency in his office, execution may be
issued immediately against him for debt and costs.

74. That if judgment shall be given against any body politic or corpor-
ate by virtue of this act, the clerk shall grant execution thereupon against
the goods and chattels of such body politic or corporate, which may be
levied on and sold according to law.

VII. Docketing judgments.

75. That final judgments of district courts in any eity of this state, if
not less than ten dollars, including costs, remaining due on such judg-
ments, may be docketed in the court of common pleas of that county, in
the manner herein directed. :

76. That the clerk of every court of common pleas shall provide and
keep a docket, in which shall be entered, upon complying with the pro-
visions of this act, all such final judgments, if not less than ten dollars
remain due thereon, as aforesaid.
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77. That when 2 judgment is obtained in any district court, for an
amount not less than ten dollars, including costs. and execution shall
issue thereon, and be returned by the constable to whom it has been
delivered to be executed, indorsed to the effect that he could not find any
personal property of the party against whom the execution was issued on
which to levy, or that he had levied and sold goods and chattels, and had
made thereof part of said judgment, and that the same was not fully satis-
fied, and stating the balance still unsatisfied, the clerk of the court of com-
mon pleas of the county where such judgment was obtained, upon the
request of the person or persons obtaining such judgment, and upon filing
in his office a transcript of the proceedings from the docket of the district.
court in which such judgment was obtained, under the seal of said court
and signed by the clerk thereof, and a certified copy of the state of demand
and set-off filed in said action, with a certified copy of the return of the
constable, and also an oath or affirmation of the party, his or their attorney
or agent making such request, that at the time of filing such transcript, a
certain amount, not less than ten dollars, is still due, stating the amount,
and that he believes the debtor is not possessed of goods and chattels suffi-
cient to satisfy the amount due, shall enter, in the docket provided for that
purpose, the transcript of such judgment in words at length, containing
the name of the judge of the distriet court before whom the judgment was
obtained, the names, at length, of the parties to said judgment, the style of
the action, the date of the judgment, the amount recovered with costs, the
substance of the return of the constable, and the amount stated to be due
in the affidavit. [See Sec. 256, post.]

78. That the said judgment shall, from the time of said docketing in
the court of common pleas, operate as a judgment obtained in a suit
originally commenced in said court, and satisfaction thereof may be
entered in the margin of the docket in the same manner and upon the
same evidence as is now provided by law in case of judgments rendered in

- the courts of common pleas; and the execution issued thereon shall be of
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the same effect as to the property of the debtor, either of a personal or real
nature, as if issued on a judgment originally obtained in the courts of
common pleas, upon a suit commenced therein. ‘

79. That after such judgment shall be docketed in the court of common
pleas, no execution shall issue thereon out of any district court, nor shall
any proceedings be had except the due and proper granting of an appeal
or certiorari.

80. That every judgment docketed as herein directed may be revived
by scire facias in the court of cofnmon pleas, in the same manner, in the
like cases, and with the like effect, as if said judgment had been obtained
in a suit originally commenced in that court.

81. That the clerk of the court of common pleas shall make to the
docket in which sueh judgments are to be entered, a complete alphabetical
index ; and said docket shall be a public record, to which all persons
desiring to examine the same shall have access.

82. That if any judgment recovered in any distriet court shall be re-
moved by appeal or certiorari, and the necessary bond be perfected, and
such judgment shall, either before or after such removal, be docketed as
herein provided, execution from the court of common pleas in which said
judgment is docketed shall be stayed and suspended until the final deter-
mination of such appeal or certiorari. )

83. That if any judgment, docketed as hereinbefore provided, shall be
reviewed upon certiorari or appeal, and a duly-certified transcript of the
judgment of the court wherein such appeal or certiorari may have been
determined shall be delivered to the clerk of the court of common pleas of
the county where such judgment is docketed, it shall be the duty of the
said clerk to file the same in his office, and enter in the margin of the
docket opposite the entry of said judgment, in short form, the substance
of such determination upon the appeal or certiorari. -
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84. That judgments of the court of common pleas upon appeals from
district courts shall not affect or bind any lands, tenements, heredita-
ments, or real estate, unless a rule shall be entered in the minutes of the
court of common pleas in which such judgment shall be rendered, for
recording such judgment, which rule shall be a rule of course, and may
be entered at any time without notice.

85. That it shall be the duty of the clerk of the several courts of com-
mon pleas, upon the entry of such rule as aforesaid, to record any such
Jjudgment in the book of judgments of said court, and index the same, as
now required by law respecting the judgments of such courts in suits
originally commenced therein, which record shall be a transcript from the
minutes of the said court on said judgment, and for this service the clerk
shall be entitled to receive twenty-five cents; and such judgment shall,
from the time of entering such rule, affect and bind all lands, tenements,
hereditaments, and real estate, within the county where such court of com-
mon pleas is held, belonging to the person or persons against whom such
judgment may be; and executions against the goods and chattels, lands,
tenements, hereditaments, and real estate of such person or persons may
be issned out of such court of common pleas thereupon, immediately upon
the entry of such rule.

VIII. Certiorari.

86. That no judgment, order or proceeding to be had or made by virtue
of this act shall be removed by writ of error, but by certiorari only.

87. That where the judge has jurisdiction, no judgment hereafter to be
rendered in any district court, from which an appeal is given to the court
of common pleas by this act, shall be removed into the supreme court or
«cirenit court by certiorari or otherwise, for the correction of any supposed
error therein; but the party thinking himself aggrieved shall have relief
upon the appeal only. (a)

88. That no justice of the supreme court shall grant or allow any
.certiorari to remove any judgment, order or proceeding to be had by virtue
of this act, unless the party applying for such certiorari shall present to
the said justice the reasons therefor, drawn up in writing and subseribed
by himself or some attorney-at-law, and the same to be deemed by the said
justice to contain a probable cause for allowing such certiorari; and also,
unless such applicant shall enter into bond to the other party in the sum
of one hundred and fifty dollars, with one or more good surety or sureties,
conditioned that such applicant shall prosecute the said certiorari in the
gupreme court, shall pay the sum recovered in the court below, with
interest and costs, if the judgment be affirmed, and shall, in all things,
stand to and abide the jndgment of the said supreme court respecting the
judgment, order or proceeding given or made by the court below ; which
said bond shall likewise be tendered to the justice granting such certiorari,
to be by him filed with the clerk of the supreme court for the benefit of
the obligee therein named, and on failure thereof, no certiorari shall be
-allowed. (b)

89. That such certiorari shall be determined and adjudicated upon by
the supreme court, at the first term after due return thereof shall be made,
or be dismissed with costs, unless the said court sball think proper to
adjourn the same till the next term for further argument and advisement.

90. That if any judgment, to be given by virtue of this act, shall, on
removal by certiorari, be affirmed by the supreme court,the plaintiff in
.certiorari shall pay to the defendant all costs arising on such suit in said
supreme court, for which the party entitled to such costs may have execu-
tion, to be issued out of the supreme court, against the body or goods and
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(@) A plaintiff filed a demand in debt for $200, made up as (b) When the plaintiff in an action before a district court in-
-follows, viz., for various items specified, amounting to $419.66, volving more than $200, applies for a certiorari to review a
-on which was allowed a credit of $200, and the plaintiff walved  judgment of non-suit rendered therein, it is not necessary for

any claim for $19.66. Held, that for alleged errors in the trial
and judgment, the remedy was by appeal, and the district
.court having jurisdiction, a certiorari would not lie. Quimby
v, Hopping, 23 Vr. 117, See Cohen v. Gartner, 23 Vr, 110.

him to tender a bond. Synear v. Wharton, 19 Vr. 97.
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chattels of the adverse party; but if such judgment be reversed, then the
plaintiff in certiorari shall not be entitled to any costs. (a)

91. That the provisions of the last three preceding sections of this act
shall extend to the circuit courts in the several counties of this state.

92, That no judgment of any judge of any district court, removed by
certiorari before the supreme court or circuit court, shall be reversed in the
whole on account of any error or mistake made by the judge by whom such
judgment may have been rendered, in the entering, calculating or awarding
of the costs of suit, but such judgment shall only be reversed so far as
respects the said error or mistake, which error or mistake the court are
hereby empowered to correct.

93. That in case any judgment be so affirmed in part and reversed in
part, neither party shall pay costs in certiorari to the other.

94. That it shall not be lawful for the supreme court or circuit court to
reverse any judgment of any district court for any irregularity in the pro-
ceedings of such court, unless such irregularity tends to defeat or impair
the substantial right or interest of the party in certiorari praying such
reversal.

95. That if in any cause or proceeding removed by certiorari, it shall
appear equitable and just that a rehearing thereof be had before a judge of
any district court,the supreme court or circuit court may order that such
rehearing be had upon such terms and conditions as are reasonable, and
the judge of said distriet court shall thereupon proceed to rehear said cause
or proceeding, and give judgment as in other cases.

IX. Costs.

96. That in all actions which may be brought by virtue of this act, the
following and no other fees shall be allowed and paid to the clerks of said
courts : : '

Summons, twenty-five cents ;

Each copy thereof, ten cents ;

Warrant, twenty-five cents;

Order that warrant issue, fifty cents;

Entering each suit, twenty cents;

Recording return on summons, ten cents ;

Recognizance, thirty-five cents;

Entering every non-suit, twenty cents; -

Entering discontinuance, twenty cents;

Venire facias, thirty-five cents ;

Administering every oath or affirmation, ten cents;

Subpena for every witness, ten cents;

Swearing the jury, thirty-five cents;

Entry of every verdict, twenty cents ;

Entry of every rule of reference, fifty cents;

Every copy thereof, twenty-five cents;

Entry of every judgment, twenty cents ;

Every execution, thirty-five cents;

Recording return of execution, fifteen cents ;

Drawing, signing and sealing return of certiorari, one dollar ;

Copy of docket or of any proceeding or paper, per folio, fiftecn cents ;

Transeript of judgment, fifty cents; .

Entering suit without process, {ifty cents;

Filing each paper requiring to be filed, ten cents ;

Issuing commission to take deposition, twenty-five cents ;

Recording return of commission, one dollar and fifty cents ;

Entering particulars of costs, fifteen cents;

Every affidavit, twenty-five cents;

(a) On a reversal In the supreme court of & judgment of the district court, the plaintift in certiorari is not entitled to zo3is~
geabury v. Johnson & Bolles, 28 V7. 413.
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Every adjournment, twenty cents;

Hearing every contested caseé, seventy-five cents;

Hearing case not contested, twenty-five cents;

Granting appeal and sending up transcript and papers, fifty cents;
Recording description of each paper offered in evidence, seven cents;
Approving bond, fifty cents;

Taking deposition, per folio, fifteen cents;

Scire facias, thirty-five cents;

CONSTABLES.

Serving every summons on one defendant, sixty cents;

And for service thereof on every additional defendant in the same sum-
mons, thirty cents;

Serving every warrant, against one or more persons, for each person,
seventy-five cents ;

Serving every scire facias, against one or more persons, for each person,
sixty cents; :

Serving every subpaena, thirty-five cents;

Summoning every jury of six men, seventy-five cents;

Summoning every jury of twelve men, one dollar;

Attending jury until agreed on their verdict, fifty cents;

Serving every execution, seventy-five cents;

In addition to which, three cents on each dollar secured to the plaintiff;

Advertising property under execution, thirty-five cents ;

Selling property under execution, fifty cents ; :

For ever copy of an execution filed with the jailer, twenty-five cents;

For every mile of travel in serving any summons or warrant issued by a
judge of any district court, after the first mile the distance to be computed
by counting the number of miles in and out, by the most direct route from
the place where such process is issued and returnable, four cents;

JURORS.

For all cases tried, twenty-five cents a man; Fees to jurors.
When summoned to attend, and cause not tried, fifteen cents a man;

WITNESSES.

For their services under sections one hundred and seven and one hun- To witnesses.
dred and eight of this act, fifty cents;

For all other services the same fees as are or shall be allowed in causes
before the court of common pleas; provided, that no fees shall be allowed
for the service of any subpeenas for more than two witnesses, nor shall fees
be allowed to more than two witnesses for each party in a cause. [See
Sec. 259, post.]

7. That on all appeals as aforesaid, heard and determined in the court Feesonappeal

of common pleas, the following and no other fees shall be allowed:

COURTS.

Every appeal heard, fifty cents ; ‘ Courts.
CLERKS.

Entering action and filing bond and transcript,'fifty[cents ; Clerks.

Every subpeena, ten cents ;
Entering judgment, ten cents ;

Fees to constables.
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Every witness sworn or affirmed, ten cents;

Every order or rule of court, or of a judge, ten cents;

Every execution, forty cents ;

Entering and filing execution, twenty cents;

Calling and swearing a jury, twenty cents ;

Taking and entering verdict, ten cents ;

Docketing judgment and filing transcript and affidavit, seventy-five cents ;

SHERIFF.

Making and returning a list of the jury, twenty cents:

CONSTABLES.

Serving every subpcena, thirty-five cents;
Attending jury, fifty cents;

CRIERS,

Every appeal, ten cents;
Calling and swearing each witness, five cents;

Calling jury, ten cents;

TO THE JURORS.

The same fees as are allowed in other cases in the court of common
pleas.

JUDGE OR COMMISSIONER.

Supreme court justice, law judge or commissioner, for hearing applica
tion to set aside order, one dollar.

98. That when the plaintiff in any action of debt shall demand a jury
of twelve men, and such jury shall find a sum in favor of the plaintiff,
not exceeding fifty dollars and not less than ten dollars, then the plaintiff,
shall pay one-half of the costs of the jury; and if the sum found by such
jury in favor of the plaintiff be less than ten dollars, then the plaintiff
shall pay the whole cost of the jury.

99, That when the plaintiff in an action of debt shall demand a jury of
six men, and such jury shall find a sum in favor of the plaintiff, under
ten dollars, the plaintiff shall pay the whole cost of the jury.

100. That no constable or other officer authorized to serve a subpeena,
summons or other mesne process issued out of any district court, shall be
required to serve such process until his legal fees and mileage for so doing
shall have been paid to the officer of whom such service is required.

101. That no appeal from the judgment of a judge of any district court
shall be allowed until the party applying for the same shall, in addition to
the matters now required by law, pay to said judge or clerk all costs incurred
by him except such as shall be adjudged to the prevailing party.

102. That the fee of the court for hearing the appeal and the fees of
the clerk for entering the action and filing the bond and transcript, shall
be paid in the first instance by the appellant ; if he refuse to pay the same
before the hearing, the court shall, on application to the clerk, refuse to
hear such appellant, and the appellee, if he will pay the same, may move
the court to make, and the court may therenpon make, such disposition of
the case as if the appellant failed to appear and prosecute his appeal.
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X. Amendment of defects and errors.

108. That in order to prevent the failure of justice by reason of mistakes
and objections of form, it shall be lawful for the judge of any district court
or the court of common pleas, on an appeal taken thereto, at all times, to
amend all defects and errors in any proceeding in civil causes, whether
there is anything in writing to amend by or not, and whether the defect or
error be that of the party applying to amend or not, and all such amend-
ments may be made with or without cost, and upon such terms as to the
court or judge may seem fit; and all such amendments as may be neces-
sary for the purpose of determining in the existing suit the real question in
controversy between the parties shall be so made. (a)

104. That if any objection be made before the judge by either party, in
any cause, upon the return day or upon the trial or hearing of the same,
to any process or pleading in respect to any matter which might be amended
by the judge under the provisions of said section of said act, and no such
amendment shall be made before the conclusion of the trial or hearing,
then it shall not be in the power of the court of common pleas on the trial
of the appeal, to amend or to order amended the said process or pleading
in respect of any of the matters to which such objections shall relate or
were made.

105. That if the constable’s return to any summons or warrant be de-
fective, and such constable has, in point of fact, complied with all the re-
quirements of this act in serving such writ, whether the defendant appears
or does not appear, and whether he objects or does not object, such con-
stable may amend his return in such manner as to make it conform to the
fact ; provided, he do so on or before the return day.

XI. References.

106. That in every suit to be instituted before any judge of any district
court by virtue of this act, and in every appeal to be made before any
court of common pleas, it shall and may be lawful for such judge of any
district court or court of common pleas, as the case may be, with the assent
and at the request of the parties, to enter rules of reference of the matters
in difference, to such person or persons as the parties shall choose, and to
insert such their agreement in their submission, or the condition of the
bond or promise, whereby they oblige themselves respectively to submit
to the award or umpirage of any person or persons; which agreement
being so made and inserted in their submission, or promise, or condition of
their respective bonds, shall or may, upon producing an affidavit thereof,
made by the witnesses thereunto, or any one of them, and reading and
filing the said affidavit in court, be entered of record in said court, and a
rule shall thereupon be made by said court that the parties shall submit to
and finally be concluded by the arbitration or umpirage which shall be
made concerning them by the arbitrators or umpire pursuant to snch sub-
mission ; and in case of disobedience to such arbitration or umpirage, the
party refusing or neglecting to perform and execute the same or any part
thereof, shall be subject to all the penalties of contemning a rale of court,
when he is a suitor or defendant in such court, and the court, on motion,
. shall issue process accordingly, which process shall not be stopped or
delayed in its execution by any order, rule, command or process of any
other court, either of law or equity, unless it shall be made to appear, on
- oath or affirmation to such court, that such arbitrators or umpire misbe-
haved themselves, and that such award, arbitration or umpirage was pro-
cured by corruption or other undue means :

(@) The common pleasimproperly gave judgmenton the trial
of a case on appeal from the district court ¢ that the judgment

of the court below be affirmed,” instead of giving judgment for New Jersey Traction Co., 28 V7, 345,

78
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I. Any arbitration or umpirage procured by corruption or undue means,
shall be judged and esteemed void and of none effect, and accordingly be

‘set aside by the court, so as complaint of such corruption or undue prac-

tice be made in the court where the rule is made for submission to such
arbitration or umpirage ; -

II. Whenever a cause shall be referred by rule of court to referees, the
report or award of such referees, or of the major part of them, if confirmed
by the court, shall be final and conclude the parties; and if any sum be
thereby found for the plaintiff or plaintiffs, judgment shall be entered and
execution issued for the same with costs; and if the referees, or the major
part of them, report any sum to be due to the defendant or defendants, and
the report be confirmed, then judgment shall be entered, and execution
against the plaintiff or plaintiffs for the sum so reported to be due to such
defendant or defendants, with costs ;

III. In every cause referred by rule of court, each referee shall, before
he proceeds to the business of the reference, take an oath or affirmation
faithfully and fairly to hear and examine the caunse in question, and make
a just and true report according to the best of his skill and understanding ;
which oath or affirmation any judge of any court of record of this state is
hereby authorized and required to administer ; ’ :

IV. In all cases of arbitration, every arbitrator shall, before he proceeds
to the business submitted to him, take an oath or affirmation of the like
nature with that hereinbefore prescribed to be taken by referees, and to be
administered in like manner ; ‘

V. In every cause referred by rule of court, process of subpeena may
issue out of said court to convene witnesses before the referees, and the said
witnesses shall be examined on oath or affirmation ; which oath or affirma-
tion the referees in the said cause are hereby authorized to administer ; and
there shall be allowed to every such referee one dollar for every day neces-
sarily spent in the business of the reference, besides a reasonable allowance
for his expenses, which in the first instance shall be paid by the prevailing
party, and shall afterwards be allowed to such party in the taxation of
costs where costs are recoverable.

VI. In all cases of arbitration, it shall be lawful for any judge of any dis-
trict court within the city wherein such arbitration may be to issue sub-
poena for witnesses, to appear before the arbitrator or arbitrators, and for
him or such arbitrator or arbitrators to swear or affirm such or any other
witnesses before the same; and if any such witness does not appear when
so subpeenaed, or, if appearing, shall refuse to be sworn or affirmed and
give evidence, he shall be liable to the same fines and penalties as he would
be by law for such default or refusal, if committed in any court of record
of this state. o

XII. Depositions.

107. That if a material witness in an action, instituted in any district
court, be in the state, but is ancient or very infirm, or is sick, or is bound
on a voyage, or is about to go out of the state, the deposition of such wit-
ness may, at the option of either party, be taken before a clerk of any
district court or before any master in chancery; provided, the person at
whose request the deposition is to be taken, shall cause notice to be given
to the adverse party of the time and place, and before whom the deposition
shall be taken, immediately, or at such short day as the cause in the
opinion of the said judge may require, to attend and be present at the
taking thereof, and to put questions and cross-examine if he shall think
fit; and a deposition so taken and offered in evidence shall be subject to
‘the same rules and exceptions that the witness would be if personally
present. : o

108. That every person deposing as last aforesaid shall be carefully
examined and cautioned, and sworn or affirmed, to testify the whole truth,
and shall subscribe the testimony by him or her given, after the same shall

*
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be reduced to writing, which shall be done only by the clerk of said court,
or master in chancery taking the deposition, or by the deponent in his
presence, and the deposition so taken shall be retained by such clerk or
master in chancery until he deliver the same, with his own hand, into the
court for which it was taken, or shall be by him, the said clerk or master
in chancery, sealed up, directed and transmitted to such court, and remain
under his seal until opened in court, and when so opened the same shall
be deposited in the district court in which the action shall be brought,
there to remain on record, and that either of the parties in the said action
or suit may, at his or her cost and charges, take copies of such deposition
as soon as it is deposited in the court as aforesaid :

I. If a material witness in any action or proceeding in any district court
of any city in this state reside out of this state, it shall be lawful for any
judge thereof, on proof thereof to the satisfaction of the said judge, and on
such terms as said judge may direct, to award and issue, under the seal of
the court, a commission to such person or persons as the judge may think
fit, authorizing such person or persons, or any two or more of such persons
to examine de bene esse the said witness, on oath or affirmation ;

II. The name of every witness to be examined by virtue of such com-
mission shall be inserted in the said commission; and the interrogatories
for the examination of such witness shall be drawn and signed by the
parties or their attorneys in the cause in which the testimony is to be used,
or such of them as shall request thé said commission, and be approved of
- by the judge and shall be annexed to the commission ; and each party shall
be at liberty, with the approbation of the said judge, to insert in the said
interrogatories such questions as he or she may think proper or necessary.

IIL. A party intending to apply for a commission to examine a witness
or witnesses in any cause, shall give eight days’ notice of such application
and of the name or names of the witnesses to be examined, and of the
place of his, her or their residence, and also the name or names of the
person or persons whom the party applying intends to nominate as com-
missioner or commissioners ; and shall serve therewith a copy of the inter-
rogatories intended to be annexed to the said commission, in order that
the adverse party may examine the same and submit cross-interrogatories
if he think proper; the notice mentioned in this section shall be served on
the attorney when the party appears by attorney ;

IV. The issning of the commission may be ordered and the interroga-
tories may be approved upon shorter notice than is directed by the fore-
going section, by consent of parties, or upon matter being made to appear
to the said judge to excuse the want of full notice, and that shorter notice
is necessary to prevent delay;

V. The commissionér or commissioners, or such of them as shall act,
shall, before they enter upon their duties, take an oath or affirmation faith-
fully, fairly and impartially to execute the said commission, which oath or
affirmation may be taken before any person lawfully authorized to admin-
ister an oath or affirmation in the state, territory or kingdom where the
said commissioner or commissioners reside or may be at the time;

VI. The said commissioner or commissioners shall and may examine
every witness named in the said commission, or such as can be met with,
upon the interrogatories annexed to the said commission, on oath or
affirmation, to be administered to each and every witness by the said com-
missioner or commissioners, and cause the examination of each witness to
be reduced to writing and signed by such witness; and the said commis-
sioner or commissioners shall also sign the same;

VI1I. The said commissioner or commissioners shall annex such exami-
nation to the said commission, and close the same up under the hand and
seal of the said commissioner, or under the hands and seals of the said
commissioners, and direct the same to the clerk of the court out of which
the same issued at the place of holding the said court, and may place the
same in any post-office, certifying thereon the time when and the post-
office in which the same may be so placed; and the clerk of the said court
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may take the same out of the post-office in which it may be found in this
state, and open the same, and indorse thereon when and how he received
it, and immediately file the said commission in the said district court, there
to remain as a record. :

XIII. Clerks—their duties and dockets.

géi;“et“;ﬁ“tf:i“ 109. That it shall be the duty of every clerk of every district court

proceedings wherein any suit shall be instituted, to enter in a book to be kept for that

touching suits, purpose and to remain a record of said court, the names of the plainsiff
and defendant, the style and nature of the action, the sum demanded, the
time of issuing process and when returnable, the return made thereto by
the constable, when the copy of the account or state of the demand or set-
off was delivered by the parties or either of them, the time of taking the
recognizance, of making or filing any order, the adjournment, the rule of
reference and report of referees ; the jury, when and by whom demanded;
the venire, when issued and how returned; the time of trial, and names
of the jurors and witnesses; the admission of evidence objected to and the
rejection of evidence offered, a description of each paper offered in evidence,
the verdict and judgment, and, when given, the execution or executions,
when issued, the indorsement thereon, and Lhiow returned by the constable;
the appeal, when and by whom demanded, and all the proceedings before
said court touching the said suit; and further, it shall be the duty of
such clerk to grant to either party, when required, a certified copy of such

) proceedings.

Billotcoststobe 110, That it shall be the duty of the clerks of the district courts wherein

entered in docket.
any _]ud(rment is rendered, to make out and enter upon his docket a full
bill of costs in the case, speuf) ing each item and the fees for the same,

Transoript of and the amount paid bim by each party.

docket, where 111. That every clerk of any district court whose term of oﬂlce has

term of officeot ~ €xXpired, or may hereafter expire, or who has resigned, or may hereafter

clerk has expired, yesign, shall and may, when required so to do, make out transcripts from

soybeusedin  his docket or dockets, under his hand and seal, and certify them as late

’ clerk of said district court; which said transcripts so certified shall be

used as evidence in all courts of law and equity in this state, and have the
same force and effect, and be liable to the like legal objections, as though
the said clerk was still in commission.

Doclet o be de- 112, That if any clerk of any district court shall be at any time here-

Sesorfuofficein  after removed from his office, the docket or dockets of the said court shall

Glerk to have free be forthwith delivered to his successor in office. )

200655 fo the 113. That every clerk of said court, and his legal representatives, shall

docketafteritis  and may at all times, after the said docket or dockets are delivered to his

delivered tohis  guccessor in office as aforesaid, have free access to the same without pay-

Successor. ment of any fees to the clerk therefor, to enable him to recover any costs
which may be due the said city thereon.

penalty forxefusal - 114, That if any clerk of said district court shall neglect or refuse to

o deliver docket

to successor in deliver his docket or dockets to his successor in office, “and in the man-

office. ner by this act directed, he shall forfeit and pay the sum of fifty dol-
lars, to be recovered by action of debt, with costs, in any court of compe-
tent jurisdiction, and to be paid, when recovered, to the treasurer of the
city wherein said court may be, for the use of the city; which suit shall

Certified tran be brought by the city treasurer for the use of the city.

script of record to 119+ That a transcript of the record of any case ‘entered in any docket

be received in as aforesaid, certified to be a true transcript by said clerk, shall be received

evidence. in evidence in any court of this state, and be as good, effectual and avail-
able in law as if the deposited docket were then and there produced.

*
Togge orconstable  116. That no judge of any district court or constable shall appear and

defend In any prosecute or defend in any action before any other judge of any district
court, court, unless such judge or constable shall be one of the parties on record

Penalty for so in the cause; and any judge or constable who shall offend against the pro-

Betnaioa®®  visions of this section, shall forfeit the sum of fifty dollars, to be recovered
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by action of debt, with costs of suit, in any court having cognizance
thereof, by and for the use of any person who shall prosecute for the
same; and such suit shall be commenced within six months after the
offense shall have been committed ; provided, that nothing herein contained
shall prevent a judge from transacting the general concerns of a person
who is absent and resident without the state.

117. 1. That all bills, bonds and other writings, whether sealed or not,
containing an agreement for the payment of money, shall be assignable,
and the assignee may sue thereon in his own name; but in such suit there
shall be allowed all just set-offs, discounts and defenses, not only against
the plaintiff, but also against the assignor, before notice of such assignment
shall be given to the defendant ;

I1. The assignment of any sealed instrument by writing not under seal,
shall be as valid and effectual at law as if made by writing under seal;

III. The assignee for a valuable consideration of any chose in action
heretofore or hereafter assigned, if the assignor be dead, may sue for and
recover the same in his own name ; and the defendant in any such action
may set up and avail himself of any defense thereto arising before he shall
have received due notice of such assignment, in the same manner and with
the like effect as if the assignor had been living, and the action had been
brought in his name. :

118. That no action now pending or hereafter to be brought in any dis-
trict court of any city in this state, wherein a female is or may be a party,
shall abate by reason of the marriage of such female after suit brought;
but the action shall proceed to final judgment in the name of such female
as plaintiff, or as defendant, as the case may be, notwithstanding such
marriage.

119. That in actions against several executors or administrators, all the
same executors or administrators shall be considered as one person, repre-
senting the testator or intestate, and such of the executors or administrators
as the constable shall return summoned shall answer to the plaintiff; and
in case judgment shall pass for the plaintiff, he shall have his judgment
and execution against such of the executors or administrators as the ¢on-
stable has returned summoned, and against all others named in the writ,
of the goods and chattels of the deceased, the same as if they had all been
summoned or had appeared.

120. That in case any executor or executors have refused, or shall
refuse, in writing, to prove the last will and testament of any testator, and
shall file such refusal in the surrogate’s office of the proper county, the
executor or executors who have proved, or shall prove said last will and
testament, may maintain a suit at law, without joining in such suit such
executor or executors so refusing as aforesaid.

121. That whenever in describing or referring to any person, party,
matter, or thing, any word importing the singular number or masculine
gender is used in this act, the same shall be understood to include and
shall apply to several persons and parties as well as one person or party,
and females as well as males, and bodies corporate as well as individuals,
and several matters and things as well as one matter or thing, unless it be
otherwise provided, or there be something in the subject or context repug-
nant to such construction.

XIV. Landlord and tenant proceedings.

122, That if any tenant, holding any lands, tenements or hereditaments,
who shall be in arrear for one year’s rent, shall desert the demised prem-
ises, and leave the same uncultivated or unoccupied, so as no sufficient
distress can be had to countervail the arrears of rent, it shall and may be
lawful to and for a judge of the distriet court in the city where said court
may be established and in which the demised premises lie, and who has no
interest in the same, at the request of the landlord or landlords, lessor or
lessors, or his, her or their bailiff or agent,to.go upon and view the same,
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and to aflix, or cause to be affixed,on the most notorious part of the prem-
ises, notice in writing what day (at the distance of fourteen days at least),
he will return to take a second view thereof, and if, upon such second
view, the tenant, or some person in his or her behalf, shall not appear and
pay the rent in arrear, or there shall not be sufficient distress upon the
premises, then the said judge may put the said landlord or landlords, lessor
or lessors, into the possession of the said demised premises, and the lease
thereof to such tenant, as to any demise therein contained, shall from
thenceforth become void ; provided always, that such proceedings of the said
judge shall be examinable in a summary way by the justices of the supreme
court, who are hereby empowered to order restitution to be made to such
tenants, together with his or her expenses and costs, to be paid by the land-
lord or landlords, lessor or lessors, if they shall see cause for the same;
and in case they shall affirm the act of the said judges, to award costs to
be paid by such tenant, and the costs, as well in the instance of restitution
as of affirmance aforesaid, shall be levied and recovered against the body or
bodies, or goods and chattels, lands and tenements of such landlord or
tenant, as the case may be. (a)

123. That any tenant or lessee at will, or at sufferance, or for part of
a year, or for one or more vears, of any houses, lands or tenements, and
the assignees, under-tenants or legal representatives of such tenant or
lessees may be removed from such premises by any judge of any district
court of any city within the corporate limits of which such premises are
situated, in the manner hereinafter prescribed in the following cases :

1. Where such person shall hold over and continue in possession of the
demised premises, or any part thereof, after the expiration of his or her
term, and after demand made and notice in writing given for delivering the
possession thereof, by the landlord or his agent, for that purpose ;

II. Where such person shall hold over after any default in the payment
of the rent, pursuant to the agreement under which such premises are held,
and satisfaction for such rent cannot be obtained by distress of any goods,
and a demand of such rent shall have been made, by three days’ notice, in
writing, requiring the payment of such rent or the possession of the prem-
ises, shall have been served by the person entitled to such rent, upon the
person owing the same; the notices required in this section shall be served
either personally on the tenant by giving him a copy thereof or by leaving
a copy thereof at his usual place of abode, Wlth some member of his family
above the age of fourteen. (6)

124, That any landlord or lessor, his legal representatives, agents or
assigns, may make oath, in writing, of the facts which, according to the
preceding section, authorize the removal of a tenant, describing therein the
premises claimed, and may present the same to any judge of any district
court of the city within the corporate limits of which the premises are
situated. (¢)

125. That on receiving and filing such affidavit, such judge shall issue
a summons, describing the premises of which possession is claimed, and
requiring any person in possession of said premises or claiming the pos-
session thereof, forthwith to remove [from] the same, or to show cause
before the said judge, at a certain place and time to be therein specified,
not less than five nor more than fifteen days from the date of such sum-
mons, .why possession of such premises should not be delivered to such
claimant.

126. That previous to issuing such summons in a case of tenancy at
will or at sufferance, or from year to year, the judge shall be satisfied by
due proof that such tenancy has been terminated by giving three months’
notice to quit, which notice shall be deemed and taken to be sufficient.

Felton, 23 Vr. 161, It will be inferred, in the absence of proof
to the contrary, that a person holding the offices of secretary

Co, v. Felton, 23 Vr. 161,

b) In_cases where the tenant is a body corporate, the statu-
tory notice to pay rent in arrearsorsurrender the premises may
be served on any officer or agent of a business corporation,
whose duty it is, either in his official capacity or by virtue of
his employment, t0 communicate the fact of such service to the
governing body of the corporation. Fucts Publishing Co. V.

and tressurer in a business corporation is a proper officer to
receive such a notice on behalf of his company. Jb.

(c) An affidavit in a proceeding to ejlect a tenant in these
words, “that deponent leased said premises to 8. by the
month, to commence on the st day of May last, at the monthly
r]ggtz olf am * ;ss 2 sufficient statement of a tenancy Steffens v.

Tt
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- 127. That the summons shall be served in the manner hereinbefore pre-
scribed by this act; the suit may be adjourned and either party may
demand and have a trial by jury of twelve men. (a)

- 128. That if, at the time appointed in the said summons or at the time
to which said suit may be adjourned, no sufficient cause be shown to the
contrary, and it shall appear to the said judge or jury that the summons
has' been duly served, the said judge shall issne his warrant to any con-
stable of the county or marshal of the city or town in which the premises
are situate, commanding him to remove all persons from the said premises
and to put the said claimant into full possession thereof, and to levy and
make the costs out of the goods and chattels of such person or persons in
possession ; provided, it shall be necessary for said claimant, if' required by
the defendant, to prove to the satisfaction of the judge, or of the jury if
there be a trial by jury, the facts which, according to the one hundred and
twenty-third section of this act, authorize the removal of a tenant.

129. That if, upon the said trial mentioned in the next preceding sec-
tion of this act, the- said plaintiff shall not be able to prove, by lease or
other evidence of right of possession, his right to the possession of the said
premises claimed by him, without proving title to lands, tenements and
hereditaments, that then it shall be the duty of the said judge to dismiss
the said action. )

130. That the proceedings had by virtue of the one hundred and twenty-

third section of this act shall not be appealed from or removed by cer-
tiorari; but the landlord shall remain liable in an action of trespass for
any unlawful proceedings under this act.
- 13L. That the same fees shall be allowed and paid to the clerks of said
courts and to the constables, witnesses and jurors as are provided for like
gervices by this act, and the constable, for executing the process of pos-
session, shall receive the sum of one dollar.

132. That at any time after a summons has been issued, according to
the one hondred and twenty-fifth section of this act, and before the return
thereof, either the landlord or the party in possession may apply to a
Jjustice of the supreme court, who, if he shall deem the case of sufficient
importance, may issue an order, under his hand, directing the said judge
forthwith to file the said oath or complaint of the landlord and the other
papers appertaining to the proceedings, in the office of the clerk of the
circuit court of the county in which such proceedings were commenced,
and thereupon said circuit court shall have full and exclusive cognizance
of the case; and said court shall be always open for such purpose. .

* 138. That immediately upon such papers being filed in said clerk’s
office, the judge of said circuit court shall cause a venire facias for a jury
to be issued, returnable into said court in not more than one week from
the time of issuing the same; and which said writ shall be served by the
sheriff or other officer, according to the practice of said court in like
cases ; and on the day of the return of the said writ the case shall be tried,
unless, for good cause shown, the said trial shall be adjourned ; that said
adjournment and all other adjournments shall be for the shortest periods
practicable, and ‘the one hundred and twenty-sixth section of this act shall
not apply to said trial.

~ 134. That such notice of the trial shall be given as the said judge may
direct ; the parties, if they agree so to do, may waive a trial by jury, and
gubmit the case to the judge on the law and facts.

135. That a judgment shall be entered upon the finding of the judge or
the jury, and if the same be in favor of the landlord, a writ shall issue to
the sheriff of the county, commanding him to put the landlord in full pos-
session of the premises in question, and to levy and make the costs out of
the goods, chattels and lands of the person in possession ; if judgment be
rendered for the defendant he shall have an execution in like manner for
his costs.

" (@) Fucts Publishing Co. v. Felton, 23 Vr. 161.
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136. That the said circuit court shall have the same power with respect
to said proceedings, and the same control over the verdict and judgment,
as it has in other cases within its jurisdiction, and from the judgment so
entered a writ of error shall lie to the supreme court; but such writ shall
not stay the execution of such judgment unless upon an order to the effect
indorsed on said writ by the said circuit judge, and upon a bond with
sufficient surety being given in an amount which he shall designate, con-
ditioned to indemnify the party in whose favor said judgment was rendered,
against all losses and damages which he may sustain by reason of final
process being stayed.

137. That in all cases where any tenant is or may be entitled by law to
notice to quit the premises by him holden, in order to determine his ten-
ancy, three months’ notice to quit as aforesaid shall be deemed and taken
to be sufficient.

XYV. Forcible entry and detainer.

188. That no person shall enter upon or into any lands, tenements or
other possessions, and detain or hold the same, but where entry is given
by law, and then only in a peaceable manner.

189. That if any person shall enter upon or into any lands, tenements
or other possessions, and detain or hold the same with force or strong
hand, or with weapons, or by breaking open the doors, windows or other
part of a house, whether any person be in it or not, or by any kind of
violence whatsoever, or by threatening to kill, maim or beat the party in
possession, or by such words, circumstances or actions as have a natural
tendency to excite fear or apprehension of danger, or by putting out of
doors or carrying away the goods of the party in possession, or by enter-
ing peaceably and then turning by force or frightening by threats, or other
circumstances of terror, the party out of possession ; in such case every
person so offending shall be guilty of a forcible entry and detainer within
the meaning of this act. :

140. That no person who shall lawfully or peaceably enter upon or into
any lands, tenements or other possessions, shall hold or keep the same
unlawfully and with force, or strong hand, or weapons, or violence, or
menaces, or terrifying words, circumstances or actions aforesaid; and it is
hereby declared that whatever words or circumstances, conduct or actions
will make an entry forcible under this act, shall also make a detainer
forcible.

141. That the three preceding sections of this act shall extend to and
comprehend terms for years, and all estates, whether freehold or less than

- freehold.

142. That if any tenant or tenants for term of life or lives, year or
years, or other person or persoms who are or shall be in the possession of
any lands, tenements or hereditaments, by, from or under, or by collusion
with such tenant or tenants, shall willfully and without force, hold over
any lands, tenements or hereditaments, after demand and notice in writing
given for the delivery of the possession thereof, by his, her or their land-
lord or landlords, lessor or lessors, or the person or persons to whom the
remainder or reversion of such lands, tenements or hereditaments shall
belong, his, her or their agent or attorney, thereunto lawfully authorized,
then such person or persons so holding over shall be guilty of an unlawful
detainer.

1438. That when any complaint to any judge of any district court in
any city in this state shall be made in writing and signed by the party
grieved, his agent or attorney, specifying the lands, tenements or other
bossessions so forcibly entered upon and detained, or forcibly or unlaw-
fully detained, by whom and when done, and the estate therein, it shall
be the duty of the said judge to issue a precept, under his hand and seal,
directed to the sheriff of the county wherein said district court may be
established, commanding him to cause to come before the said judge twelve
good and lawful men of the said county, qualified to serve as petit jurors
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in the court of general quarter sessions of the peace, to inquire into and

try such forcible entry and detainer, or forcible or unlawful detainer; which

precept shall be in the form or to the effect following, that is to say :

& City of , county of , to wit: the state of New Jersey to our
sheriff of our county of , greeting :

“ Whereas, complaint in writing is made to the subscriber, A. B., judge
of the district court in and for our said city, of a certain forcible entry and
detainer (or if detainer only, then say of a forcible detainer, or of a certain
unlawful detainer) made by E. F. into the messuage (or upon the lands) of
C. D. in the county aforesaid ; we therefore command you that you cause
to come before the said A. B., at , in the county aforesaid, at the
hour of — in the noon of the day of , twelve
good and lawful men of the body of your county, being citizens of this
state and resident within the county, above the age of twenty-one and
under the age of sixty-five years, and who have a freehold in lands, mes-
suages or tenements in the said county, and who are in no wise of kin to
the said C. D. or E. F., to make a jury of the county, to inquire of and try
the said forcible entry and detainer.(or forcible or unlawful detainer);
given under the hand and seal of the said A. B the day of ,
in the year of our Lord one thousand .

144. That the said judge shall issue a summons to the pa1 ty complained
against, in the words or the effect following, that is to say :

& City of , county of , to wit : the state of New Jersey to our
sheriff of our eounty of —, greeting :

“ We command you that you summon E. F., of -—, t0 appear be-
fore A. B., judge of the district court in and for our said eity, at
in the county aforesaid, at the hour of —, in the —noon of
the — day of —, to answer to and make defense against the com-
plaint of C. D., of a forcible entry and detainer (or if detainer only, then
say of a forcible detainer, or of an unlawful detainer), made by the said
E. F., into the messuage (or upon the lands) of the said C. D. in the
county aforesaid; and have you then and there this precept, with a
return of your proceedings therein; given under the hand and seal of
the said A. B, the -~ day of , in the year of our Lord one
thousand

145. That the said summons shall be served upon the party against
whom the said complaint is made, or a copy thereof left at his usual place
of abode, six entire days before the day of appearance therein mentioned ;
and that such service of the said summons in any part of the state, as well
without the said county as within it, shall be good and effectual in law;
and further, that no jury shall, by virtue of this act, be sworn to inquire
of and try any forcible entry and detainer, or fowlble or unlawful detainer,
where such previous notice shall not have been given as aforesaid.

146. That the party against whom such complaint is made may, at the
time of appearance mentioned in the said summons, and before the said
jury is sworn, plead not guilty to the said charge or complaint, or that
he hath been three years in quiet possession, and his estate therein not
ended or determined, agreeably to a subsequent clause in this act; and
thereupon the said parties shall be at issue, and the said judge shall proceed
to swear the jury so returned, to inquire of and try the same; and if the
said party, against whom the complaint is made as aforesaid, does not
appear at the time specified in the said summons, or, appearing, does not
plead to the said complaint, then it shall be lawful for the said judge to
proceed in the same manner as if he had pleaded not guilty ; to the said
jurors and each of them, who. shall be returned to inquire of and try the
said complaint, the clerk of said court shall administer the following oath
or affirmation :

“You do swear (or affirm) that yon will well and truly try this issue
joined between C. D.and E. F., and a true verdict give according to the
evidence ;”” when the jury shall be so sworn as aforesaid, the said judge
shall cause the said complaint to be read to them, and then call upon the
complainant to support the same; if the jury find the party against whom

7
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such complaint is exhibited guilty, or find against his plea of possession,
it shall be the duty of the said judge to record the said verdict and to give
judgment thereon with treble costs; and also to issue a writ of restitution,
directed to the sheriff, to cause the complainant to be reseized or repos-
sessed, to which shall be added a clause commanding the said sherifi to
levy the said costs of the goods and chattels of the offender, and for want
thereof, to take the body of such offender, and him safely to keep in close
custody in the common jail of the county until he shall pay the same, or
be thence delivered by due course of law.

147. That no writ of restitution shall be issued by the judge of any
district court, upon any judgment rendered by him in pursuance of the
provisions of the preceding section of this act, until eight entire days, ex-
clusive of Sundays, shall have elapsed after the rendition of such judgment ;
which writ of restitution, when issued, shall be returned within three
months thereafter by the sheriff or other officer to whom the same has been
delivered, with his proceedings thereon, to the judge who issued the same ;
if the jury find against the said complainant, the said judge shall cause
the said verdict to be recorded, and give judgment accordingly, with costs,
and shall issue execution, directed as aforesaid, for the said costs, against
the goods and chattels, and, in want thereof, against the body of the said
complainant. )

148. That the said judge may, at the request of either party, and on
good reasons being assigned, postpone the said trial to any time not exceed-
ing fifteen days; but such postponement to be on the payment of costs.

149. That it shall be the duty of the said clerk to enter, on his minutes
or docket, true‘topies of the complaint exhibited by virtue of this act, and
of the summons and return, also the time of issuing the venire, and how
returned, the names of the jurors, their verdict and his judgment thereon;
and also the names of the witnesses and the admission of evidence objected
to, and the rejection of evidence offered, and all the proceedings before
him had touching the said complaint. i

150. That if the sheriff of any county shall neglect or refuse to execute
or return any precept, writ or other process to him directed and delivered,
by virtue of this act, he shall, for every such offense, forfeit and pay two
hundred dollars to the party grieved, to be recovered with costs, by action
of debt, in any court of record having cognizance of that sum.

151. That the proceedings had by virtue of this act, on such forcible
entry and detainer, or forcible or unlawful detainer, may be removed before
the supreme court by writ of certiorari, and in no other way, and then
only after judgment. (a)

152. That no justice of the supreme court shall grant or allow any cer-
tiorari to remove any judgment, order or proceeding to be had or made by
virtue of this act, unless the party applying for such certiorari shall pre-
sent to the said justice reasons for the allowance thereof, drawn up and
subscribed by himself or some attorney-at-law, to be deemed by the said
justice to contain a probable cause of reversal; and unless such applicant
shall also enter into bond to the other party, in the sum of two hundred
and fifty dollars, with one or more sufficient surety or sureties, being free-
holders and residents of this state, conditioned that such applicant shall
prosecute the said certiorari in the supreme court, shall pay the yearly value
of the premises in dispute, from the time of granting the said certiorari to
the determination of the same, together with the costs of the suit before the
court below, and such further costs as may be taxed if the judgment be
affirmed ; and shall in all things stand to and abide the judgment of the
supreme court respecting the judgment, order or proceeding given or made
by the court below; which said bond, together with the reasons, shall be
filed by the said justice with the clerk of the supreme court for the benefit
and use of the obligee.

153. That every certiorari to remove any judgment, order or proceed-
ing, to be had or made by virtue of this act, shall in every other respect

pril 23d, 1888 (post, Sec. 233), a new trial may now be granteci in proceedings on a complaint for forcible entry

and detainer. Hrause v. Dayton, 22 Vr. 272
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“be prosecuted , tried and determined in like manner, and be subject to the
like rules and regulations as writs of certiorari to judges of district courts
to remove proceedings had by virtue of this act.

154. That neither the said judgment nor anything in this act shall bar
or prevent the party injured from bringing an action of trespass or other
action against the aggressor or party offending.

155. That the estate or merits of the title shall in no wise be inquired
into on any complaint which shall be exhibited by virtue of this act; pro-
wided always, that this act shall not extend to any person who hath had
the uninterrupted occupation or been in the quiet possession of any lands

or tenements for the space of three whole years together, immediately pre-

ceding such complaint so exhibited to the said judge, and whose estate
therein is not ended or determined, but every such person may plead the
same to the said complaint, which shall be tried in the manner hereinbe-
fore described. - . ’

156. That every judge of any distriet court in any city of this state, be-
fore whom any prosecution may be instituted by virtue of this act, shall
be and he is hereby authorized to issue writs of subpeena ad testificandum
into any county of this sfate. :

- 157. That in prosecutions under this act the following fees shall be
sllowed and paid to the clerks of said courts :

‘For every sumimons, thirty cents;

For every venire facias, forty cents;

For entering copies of every complaint, summons and return, one
dollar;

For subpana for every witness, twelve cents;

- For swearing the jury, twenty cents;
- For administering every oath or affirmation, five cents;

For entering every verdict, twelve cents;

For entering every judgment, twelve cents ;

For every trial, two dollars ;

For return to every certiorari, one dollar;

TO THE SHERIFF.

For serving every summons and return, one dollar;

For summoning every jury, returning the precept, and attending the

trial, four dollars;
For executing every writ of restitution, two dollars ;

For serving every execution for costs, advertising property for sale, and
80 forth, the same fees as are allowed for the like services in the court of

.common pleas ;

TO THE JURORS.
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158. That every person summoned as a juror or subpeenaed as a wit™
ness, who shall not appear, or, appearing, shall refuse to serve or give
evidence in any prosecution instituted by virtue of this act, shall forfeit
and pay for every such default or refusal, unless some reasonable cause be
assigned, such fine not exceeding five dollars nor less than one dollar in the
case of a juror, and not exceeding twenty dollars nor less than five in the
case of a witness, as the said judge shall think proper to impose ; and such
judge is hereby aunthorized and required to issue an execution directed to-
any constable of the said county, to levy the same of the goods and chat-
tels of the offender, which fine, when recovered, shall be applied by the
said judge to the use of the said city.

XVI. Proceedings by attachment.

159. [Amended by Sec. 195, post.]

160. That it shall be the duty of the plaintiff forthwith, after the issuing
of such attachment, to advertise in three of the most public places in the
county, that an attachment has been taken out from such district court
against such absconding or absent debtor, in order that any person having
a greater demand against such debtor than is cognizable before said district.
court, may have an opportunity to take out an attachment for the recovery
of the same.

161, That the plaintiff in such attachment, notwithstanding the gar-
nishee’s denial bf his having any moneys, goods, chattels or effects of the
defendant in his custody or possession, or of his being indebted to him,
may, if he really believes that the said garnishee hath such moneys,
goods, chattels or effects in his custody or possession, or that he is indebted
to the defendant and is in fear of the said garnishee’s absconding before
judgment and execution can be had against such garnishee, and shall make
oath or affirmation thereof, and deliver the same to the clerk as aforesaid,
institute a suit against the said garnishee, by summons, or, in case of fraud
dualy proved, by warrant, and if he shall make sufficient proof of the debt
due to him, and also of the effects, rights or credits in the hands of the
garnishee, the said judge shall give judgment therein for the plaintiff, and
award and issue his execution therefor to the constable against the gar-
nishee, as in other cases cognizable by district courts in accordance with
this act ; and if the plaintiff shall not make sufficient proof of the eftects,
rights or credits in the hands of the garnishee, he shall pay the garnishee
his costs, and, if need be, the judge of said district court shall issue his
execntion against the plaintiff for the same.

162. That it shall be lawful for the defendant in any attachment issued

by any clerk of any district court as aforesaid, on or before the day ap-
pointed for the hearing of the said cause, to cause his appearance to be
entered, by filing with the said clerk a bond to the plaintiff, executed by
one or more sufficient sureties, being freeholders and residents in the
county in which such attachment shall issue, in double the value of the
property attached, conditioned for the due and safe return of the goods
and chattels, rights and credits, moneys and eflects seized and taken by
virtue of such writ of attachment, in case judgment shall be rendered for
the plaintiff; which said bond shall be approved by the said clerk, and
filed by him for the use and benefit of the plaintiff: and thereupon the
property attached shall be restored to the defendant and released from the
lien of the said attachment. [See Sec. 220, post.]
- 163. That after filing the said bond, the said defendant shall file his.
plea, copy of account, or set-off, if any he have, and the said cause shall
and may be adjourned and conducted in all things in like manner as if the
same had been commenced by summons under this act; and either party
may appeal from the said judgment in like manner, in every respect, as if"
the said suit had been commenced by summons under this act.
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164. That from any judgment rendered by a judge of any district court
for or against a garnishee in attachment, either party may appeal in like
manner in all things as from any other judgment of said judge under this
act.

165. That any writ of attachment against any absconding or absent
debtor, which may be issued out of the supreme court or any circuit
court or court of common pleas, shall be a supersedeas to all attachments
issued by any district court of this state, undetermined at the time of
serving the said writ; and it shall and may be lawful for the sheriff or his
deputy to take into his possession all goods and chattels attached by the
constable, as fully, to all intents and purposes, as if the attachment issued
by the said clerk of said district court had not been served, and the plain-
tiffs in said attachments shall be entitled to their several debts, with the
costs that may have accrued, in proportion with the other creditors, as isthe
practice in the supreme court or any cireuit court or court of common pleas ;
provided always, that no constable shall be obliged to remove any goods
taken into his custody by virtue of any attachment, after the same shall
have been seized and attached by the sheriff. (a)

166. That in all cases of an attachment hereafter issued by any district
court of any city of this state, when an affidavit shall be filed on or in be-
half of the defendant, setting forth facts which would render said attach-
ment illegal or void, it shall be the duty of said judge of said district court,
upon a motion to quash the writ of attachment, to try said facts without
requiring the defendant to file a bond according to the requisition of this
act, and to give judgment on said motion; and when an attachment issued
by any district court as aforesaid shall be superseded by an attachment
out of a higher court, the plaintiff in the attachment so superseded shall
be entitled fo be first paid out of the property attached the full amount of
the legal costs and expenses which may have accrued on the attachment so
superseded.

XVII. Miscellaneous.

167. That this act shall not affect any suit or proceeding instituted in
any court for the trial of small causes prior to the first day of April next;
such suit or proceeding may be prosecuted or continued, any judgment
therein may be docketed, and any writ, process or execution therein may
issue as if this act had not been passed.

168. That any oath or affirmation proper to be made or administered
in any action or proceeding in said courts may be administered by the
clerks thereof.

169. That it may be lawful for any defendant, within such time as
shall be directed by the rules made for regulating the practice of the said
courts, to pay into court such sum of money as he shall think in full satis-
faction for the demand of the plaintiff, together with the costs incurred by
the plaintiff up to the time of such payment, and notice of such payment
shall be communicated by the clerk to the plaintiff by the post, or by
causing the same to be delivered at his nsual place of abode or business ;
and said sum of money shall be paid to the plaintiff’; but if he shall elect
to proceed, and if the plaintiff shall recover no farther sum in the action
than shall have been so paid into court, the plaintiff shall pay to the
defendant the costs incurred by him in said action after such payment,
which costs may be collected as other costs are collected in said court.

170. That if the parties to any action or proceeding in said courts fail
to demand a trial by jury in cases where such demand is necessary, and so
elect to permit questions of fact to be determined by the judge thereof,
then such determination of the judge, or, in cases where there is a jury,
then the verdict of a jury and any judgment thereupon shall be final and
conclusive Letween the parties upon questions of fact, except as herein
provided ; but the judge shall have power to non-snit the plaintiff in every

(a) See Charlier v. Pratt,9 N.J. L. J. 169.
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case in which satisfactory proof shall not be given to him entitling either
plaintiff or defendant to the judgment of said court, and shall also, in
every case whatever, have the power, if he think fit, to order a new trial
to be had upon such terms as he shall think reasonable, and in the mean-
time stay proceedings. (a)

171. That if either party in any such action or proceeding shall be
dissatistied with the determination or direction of said court in point of
law, or upon the admission or rejection of evidence, such party may
appeal from the same to the court of common pleas in and for the county
wherein said district court is held ; provided, that such party shall, within
ten days after such determination or direction, give notice of such appeal
to the other party or his attorney, and enter into bond to the other party,
with at least one sufficient surety, being a freeholder of such county, to
be approved by the judge, for the costs of the appeal, whatever be the
result thereof, and for double the amount, if any, of the judgment rendered
against him, conditioned for the payment thereof, if the appeal be not
prosecuted by the appellant, or be dismissed; nevertheless, such security,
so far as regards the amount of the judgment, shall not be required in any
case where the judge shall permit the party appealing to pay the amount of
such judgment into the hands of the clerk, and the same shall have been
paid accordingly ; but such appeal shall operate as a stay of proceedings
only after such security has been given or money paid, and the said court
of common pleas may either order a new trial, on such terms as said court
may direct, or may order judgment to be entered for either party,as the case
may be, and may make such order with respect to the dismissal and costs
of the said appeal as said court may think proper. (5) [See Sec. 276, post.]

172. That such appeal shall be in the form of a case agreed on by both
parties or their attorneys, and if they cannot agree, the judge, on being ap-
plied to by them or their attorneys, shall, upon such notice as said judge
shall prescribe, settle the case and sign it, and such case shall be trans-
mitted by the appellant to the clerk of the said court of common pleas and
filed by him in his office. (¢) (1) , ,

173. That such case shall be agreed upon or settled within fifteen days
after such determination or direction, unless the judge shall grant further
time for that purpose; provided, that such case shall be heard by said
court of common pleas at the next term after such determination or direc-
tion, unless the said court shall, on good eause shown, postpone the hear-
ing thereof to some subsequent term; and provided further,that there
shall be fifteen days between such determination or direction and said next
term. (d)

(a) See Best v. Smith, 25 Vr. 434

(b) The distriet courts of the city of Newark, under the act of
March 4th, 1873, decide facts and execute Jjudgments in small
causes between parties residing in the city of Newark, and the
court of common pleas, in its relations to said courts, is purely
an appellate court. A final judgment cannot be entered and
executed in the common pleas; there must be an order for
Judgment dl_reqteq to the district court. Guerin v. Rodwell, 8
Vr. 71, The Jjurisdiction of the common pleas over the proceed-
ings of district courts by way of appeal is only to review the
Judgment and decisions’ of the latter court in matter of law.
Haines v. Roebuck, 18 V. 227. The statutory provision that the
pleas “may either order a new trial on such terms as it thinks
fit, or may order judgment to be entered for either party,as the
case may be,” regulates the procedure of the pleas upon an
appeslable decision. It does not give the pleas a discretionary
control over the proceedings of the district court, to be exer-
cised independent of an erroneous determination or decision of
the latter court in pointof law. JIb. Mandamus will goto s
district court, commanding it to open an execution which it
withheld because an appeal had been taken when the notice of
appeal was given after a period of ten days from the entry of
the judgment. Rauman v. Hoboken, 20 Vr. 537.

(¢) What a state of a case, sent up by a judge of the district
court, of the city of Newark to the court of common pleas, shall
contain will depend on the nature of the legal decision to be re-
viewed, If the objection is to the rejection or admission of
evidence, the state of the case should comprise so much of the
case and the prior evidence as will fairly present the legality of
the judge’s ruling. If the case be tried by a jury, and exception

has been taken to the charge, it should contain o much of the
evidence as will submit to the court of common pleas the pro-
priety of the instructions given. If it be tried by the judge, and
the complaint is of the legal principles on which the issne was
decided, it should contain only the facts as found by the judge,
his determination in that respect being final. Benedict v.
Howell, 10 V7. 221. If the judge refuse to make and sign a state
of the case, he may be compelled to do so by mandamus. If
the state of the case is defective, the common pleas may require
the judge to certify in relation to such matters wherein it is
found to be deficient. Ib. Neither the supreme court, on
mandamus, nor the common pleas, on ah alleged defect in the
case stated, will take affidavits of what occurred in the district
court and require the judge to embody in his certificate ot the
case the facts so ascertained. Ib. In actions in the district
courts which fall within the provisions of the act of 1877, ob-
Jjections to the rulings of the court need not be taken by formal
exceptions, signed and sealed, such as are required in actions in
those courts by the provisions of the act of 1882. Oliphant v.
Brearley, 25 Vr. 521.  To obtain a review of rulings in the first
class of cases, the state of the case must show that objection
was made thereto and the grounds of the objection substantially
presented to the court. .
(d) Where the party appealing from the judgment of 2 dis-
trict eourt has failed to agree with his adversary on s state of
the case, or to apply to the judge to settle the case within fifteen
days after the judgment, it is not erroneous in law for the court
?f <I:/9m3u370n pleas to dismiss the appeal. ZLoffus v. Freeholders,
4 Vr, 357. . .

(1) The decisions referred to in the notes to sections 171 and 172 were rendered in cases coming before the supreme court-on cers
tiorari, bnngmg up the judgments of the common pleas of Essex county on appeals from the district courts of Newark, established
under the act of March 4th, 1873, Sections 171 and 172 are in the same words as the sections in the Newark act. )
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174. That such order, determination or decision of the court of common
pleas may be removed into the supreme court by writ of certiorari; said
writ shail remove said order or determination, and the case agreed upon
or settled as hereinbefore mentioned ; provided, the party applying for the
same comply with the provisions of this act. (a)

175. That the judges of said district courts shall make such rules as
may be necessary for the orderly conduct and business and proceedings of
their said courts respectively ; the rules of said courts shall be uniform,
and shall be approved by and subject to the revision of such justice of the
supreme court as shall hold the circuit in and for the county wherein said
courts may be established; and in case of the sickness or unavoidable
absence of the judge of any district court, the same may be held by one of
the judges of the said court of common pleas, to be designated by the judge
5o sick or absent, and approved by the aforesaid justice of the supreme
court. (b)

176f That the judges of said courts shall, before they enter upon the
execution of their respective offices, take and subscribe the following oath,
to wit: “ I, A. B., do solemnly promise and swear that I will administer
justice without respect to persons, and faithfully and impartially per-
form all the duties incumbent on me as judge of district court of
the city of , according to the best of my abilities and understand-
ing, agreeably to the constitution and laws of the state of New Jersey, so
help me God;” and the clerks of said courts shall, before they enter upon
the execution of their respective offices, take and subscribe the following
oath, to wit: “ I, A. B., being appointed clerk of the district court of the
city of , do solemnly promise and swear that I will truly and faith-
fully enter and record all the orders, judgments and proceedings of the
said court; that I will justly and honestly keep the records, parchments,
papers, writings and books to me committed, and to be committed by virtue
of my said office, and that I will faithfully and impartially perform all the
duties of the said office according to the best of my abilities and under-
standing, so help me God.”

177. That it shall be the duty of the clerk for the time being of the
inferior court of common pleas of the county in which said courts may be
established, and of none other, to administer the oaths required by the pre-
ceding section of this act. .

178. [Amended by Secs. 237 and 246, post.]

179. That all fees allowed by virtue of this act shall be paid to the
clerks of said courts, at the time and in the manner hereinbefore prescribed ;
the clerk of each court shall keep an accurate account of all moneys so re-
ceived by him, and of all moneys paid by him in cases where he is required
by this act to pay any moneys, and to whom paid, and he shall render de-
tailed monthly statements to the treasurer of the city where said court may
be established, of such receipts and disbursements, and pay over to such
treasurer monthly the balance remaining in his hands.

180. That the fees of constables, jurors and witnesses shall be those
prescribed by this act, and shall be payable at the same time and in the
same manner, and all other fees required by this act shall be paid to said
clerks, to be by them accounted for in the manner directed in the preceding
section of this act.

181. That in addition to the fees allowed by this act, the following fees
shall be allowed to the clerk of the court of common pleas, for filing every
case agreed upon or settled, the sum of one dollar ; fifty cents whereof shall
be paid by said clerk to the judges of said court as their fees thereon; to
the constable for each day’s actual attendance on the sittings of said courts,
where such attendance shall be required by the judge, the sum of one
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(a) On certiorari to remove an appeal from the district court
of a city, the facts most favorable to the plaintiff’s or defend-
ant’s case, which are essential to support the judgment, shall be
taken as found, and will not be weighed in the supreme court
against opposing evidence. Wallace v. Kennelly, 18 Vr. 242.
A state of the case must contain only enough of the facts to
enable the court, on appeal, to determine the legality of the
rulings of the court below. Ib. Quimby v. Hopping,23 Vr.117.

(b) The common pleas judge, under the statute, is designated

to hold the dibtrict court for the time being, and not to try any
particular cause, His appointment, therefore, is no part of the
record in this case, and the presumption will be, in the absence
of evidence to the contrary, that he was duly qualified to act.
Craig v. Somers, 28 Vr.525." The relator had the right to chal-
lenge in the court below, and upon such challenge being intere
posed, it should have been sustained, unlessthe judge could
produce his authority to preside in the court. Id.
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dollar, to be paid by the mayor and common counecil of the city where
said courts may be established, out of the treasury of said city; to any
judge of the court of common pleas the sum of three dollars per day for
each'day that he shall actually preside in said district court, to be paid as
last aforesaid.

182. [Amended by Sec. 205, post.]

183. That the mayor and common council of each city where said courts
may be established, shall provide suitable rooms for the transaction of the
business of said court or courts, and procure suitable furniture therefor,
and such books and stationery as may be necessary.

184. That the judges of said courts may designate constables to attend
the sittings of said courts, and to preserve order therein. (a)

185. That the clerks of each of said courts shall enter into bond to the
state of New Jersey, with at least two good and sufficient sureties, being
freeholders in the county where said court or courts may be established,
in the sum of three thousand dollars; which bond to be entered into as
aforesaid, by the said clerks and their sureties, with the condition thereof,
shall be in the form following, that is to say:

“ Know all men by these presents, that we, A. B., C. D. and E. F., of the
county of » are held and firmly bound unto the state of New Jersey
in the sum of three thousand dollars to be paid unto the state of New
Jersey, to which payment, well and truly to be made, we bind ourselves,
our heirs, executors and administrators, jointly and severally, firmly by
these presents, sealed with our seals, dated the day of - , in the
year of our Lord one thousand eight hundred and ; the condition of
this obligation is such that if the above bounden A. B. shall well and truly
execute the office of clerk of the district court of the city of , in the
county of yand in all things touching and concerning said office
shall well and truly, faithfully and impartially, execute and perform the
same according to law, as well with respect to all persons concerned as the
state of New Jersey, and at the expiration of his said office shall deliver
to his successor in office all the books, papers, records and writings remain-
ing in the same, or appertaining thereto, then this obligation to be void,
otherwise to be and remain in full force and virtue;” such bond shall be
approved of by two of the judges of the court of common pleas of the
county where said courts may be established, and when so executed and
approved of, shall, together with the oath or affirmation of office, duly
taken and subscribed, be recorded in the secretary’s office, and filed in the
same, to be by the secretary of state kept among the public papers of his
office ; and in case any person appointed clerk as aforesaid, before he shall
enter into the security aforesaid, shall perform any of the duties required
of him by law in said office, he shall, for such offense, forfeit and pay, for
the use of this state, one hundred dollars, to be sued for and recovered by
any one of the judges of the court of common pleas of the county in which
the offense was committed, in an action of debt, with costs of suit, in the
name of this state.

186. That the word  plaintiff,” wherever used in this act, shall be
taken to include * plaintiffs,” or “ person or persons instituting proceed-
ings;” the word “defendant” shall be taken to include “ defendants,”
or “ person or persons proceeded against.”

(a) The judge is authorized to designate aconstable to attend act for attendance upon the court when sitting for the perform
the sittings of the court, to preserve order therein, but such con- ance of its judicial functions., ZLewis v, Hoboken, 13 Vr. 377.
stable is entitled only to receive the compensation fixed by the
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XVIII. Supplements.

Supplement. .
Approved March 14, 1878.

1817. Skc. 1. That the second section of said act, and which reads as fol-
lows [see P. L. 1877, p. 234], be amended so as to read as follows :

[That one district court shall be established in accordance with this act
in every city of this state of over twenty thousand inhabitants, but cities
of one hundred thousand inhabitants or over shall be entitled to two dis-
trict courts ; provided always, that no more than two district courts shall
at any time be established in any city of this state.] (a) (1)

188. SEc. 2. That any and every district court heretofore establisbed in
accordance with the provisions of the act to which this is a supplement,
and now existing in any city of this state, Laving less than twenty thou-
sand inhabitants, according to the last census, be and the same is hereby
abolished. ()

189. Sgc. 3. That within thirty days atter this act shall take effect the
judge of any district court in any city in this state, which is abolished by
the second section of this act, shall file in the clerk’s office of the county
in which said city is located, all papers and dockets relating to said district
court, or any suits therein pending or determined, there to remain as
records, and that they may be used and certified as other records of said
county by said clerk of such county.

Supplement.
Approved March 20, 1878.

190. SErc. 1. That section six of the act to which this is a supplement,
and which reads as follows [see P. L. 1877, p. 2341, be amended so as to
read as follows:

~ [That every suit of a civil nature at law, where the debt, balance or
other matter in dispute does not exceed, exclusive of costs, the sum or
value of two hundred dollars, shall be and hereby is made cognizable in
any district court of this state, in the cities where they may be established,
to hear, try and determine the same according to law, although the cause
of action did not arise in said city ; said district courts shall have jurisdic-
-tion, exclusive of all other courts whatsoever, except the circuit court of
the county or counties wherein said district may be established, in all cases
arising under this act, where the party defendant resides within the cor-
porate limits of the city wherein said court or courts shall be established;
proyided always, that this act shall not extend to any action of replevin,
slander, trespass for assault, battery or imprisonment, nor to any action
wherein the title to any lands, tenements, hereditaments or other real
estate shall or may in any wise come in question.] (¢) [See Sec. 253, post.]

191. Skc. 2. That section seven of the act to which thisis a supplement,
and which reads as follows [see P. L. 1877, p. 235], be and the same is
hereby amended so as to read as follows :

1249

P. 1. 1878, p. 94.

‘When two dis-
trict courts may
be established.

Proviso.

Court abolished in
cities having less
than 20,000 inhabi-
tants.

Papers and dock-
éts of such court
g0 abolished to be
filed in office of
county clerk.

P. L. 1878, p. 148.

Jurisdiction in
every suit of a
civil nature when
the matter in dis-
pute does nob ex-
ceed the sum of
$200.

Proviso.

(a) The special act of 1873, constituting two district courts in proceedings lawfully instituted before him, he has jurisdiction
Newark, is not repealed by section 2 of the act of 1877, p. 234. of an action by scire facias against & garnishee who resides
Field v. Silo, 15 Vr. 355, within the 1imits of a ¢ity in which a distriet court is established.

(b) District courts are inferlor courts, which the legislature is N. V., L. E. and W. R. E. Co. v. Cookson, 16 V7. 302. Theexclu-
empowered to establish, alter or abolish, at its discretion, as the sive jurisdiction given to district courts, where the party de-
public good may require ; and if, in legislative discretion, the fendant resides within the corporate limits of the city wherein
court is abolished, the term of service of its officers will thereby said courts are established, confers merely a personal privilege
be terminated. Rutgers v. New Brunswick, 18 Vr. 51, This on such defendant, which may be waived by submitting to the
supplement abolished the court in New Brunswick, and was Jurisdiction of another court. Fraley v. Feather, 17 Vr. 429.
nol a special or local law. Whether it wasa iaw regulating the See, also, Finck v. Smith, 17 V. 484, The phrase “every writ of
internal affairs of cities, not decided. ID. a civil pature at law,” does not embrace actions for statutory

(¢) The provision for exclusive jurisdiction in all causes aris penalties. Koch v. Vanderhoff, 20 Vr, 619, A suit will not lie in
ing under the act, is not in contravention of the constitutional the district court of the county of Hudson for a trespass to

prohibition that ¢ every law shall embrace but one object, and lands in the county of Essex. Jenkins v.

Crevier, 21 Vr. 351,

that shall be expressed in its title.” Paynev. Mahon, 15 Vr, 213, Where, in proceedings to dispossess the plaintiff cannot show
reversing & C, 12 V7. 262. A summons cannotbe served on a his right to possession without offering his deed—Held, that
non-resident of the city, beyond the limit of such city. Well- under this section the court would be ousted of its jurisdiction.

man v. Berginann, 15 Vr. 813.  But see Sec. 216, post. Upon & Kock v. Berry, 11 N. J. L. J. 206.
judgment rendered by a justice of the peace in attachment

(1) The second section of the district court act was again amended by P. L. 1892, p. 64 (Secs. 242 and 243, post), but thisamendment

of 1892 was repealed by P. L. 1894, p. 65 (Sec. 249, post).

79
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[That whenever the amount really due or recoverable upon any bond,
bill, note, or other contract in writing, does not exceed, exclusive of costs,
the sum or value of two hundred dollars at the time when the suit is insti-
tuted, such amount shall be recoverable in said district courts, without
regard to any kind of penalty expressed therein, in the same manner as
any other debt or demand of two hundred dollars or under is made recov-
erable by this act.] :

192, Sxc. 3. That section twenty-nine of the act to which this is a sup-
plement, and which reads as follows [see P. L. 1877, p. 243], be and the
same is hereby amended so as to read as follows :

[That if any defendant neglect or refuse to deliver a copy of his or her
account or state of demand against such plaintiff, he or she shall forever
thereafter Le precluded. from baving or maintaining any action for such
account or demand, or from setting off the same in any future suit ; provided
always, that where the balance found to be due to such defendant exceeds
the sum of two hundred dollars, then the said defendant shall not be pre-
cluded from recovering his or her account or demand against such plaintiff
in any other court of record having cognizance of the same. ]

1938. Skc. 4. That section thirty-two of the act to which this is a supple-
ment and which reads as follows [see P. L. 1877 s b- 248], be and the same
is hereby amended so as to read as follows :

[That the judge to whom a plea of justification is tendered as aforesaid,
shall, before he receives such plea, require and obtain from the defendant
a bond, with one good surety, being a freecholder in the said county, in the
penalty of two hundred dollars, executed to the plaintiff, and conditioned
that if the said plaintiff shall commence such action in the supreme court
or in the circuit court of the county where the said judge holds his court,
within three months thereafter, the said defendant will appear thereto,
within twenty days after the writ to be thereupon issued against him shall
be returned served, and shall pay such costs as may be awarded against
him in the said action ; and in case such plea is tendered, and the defendant
shall not forthwith enter into such bond to the plaintiff, the said judge shall
proceed in the same manner as if such plea had not been tendered. ]

194. Skc. 5. That section fifty of the act to which this is a supplement
and which reads as follows [see P. L. 1877, p. 249], be and the same is
hereby amended so as to read as follows : '

[That when the amount really due and recoverable upon any bond, bill,
note or other contract in writing, does not exceed, exclusive of costs, the
sum or value of two hundred dollars at the time when suit is instituted,
proof shall be made of the amount really due and owing, and the judge
shall give judgment therefor with costs, and not for the amount of the
penalty expressed, whether such penalty exceed or be less than two hun-
dred dollars.] (a) .

195. Skc. 6. That section one hundred and fifty-nine of the act to which
this is a supplement and which reads as follows [see P. L. 1877, p. 2857,
be and the same is hereby amended so as to read as follows :

[That if any creditor shall make oath or affirmation either that he verily
believes that his debtor absconds from his creditors, and is not to his knowi-
edge or belief resident in this state at the time, or that the person against
whose estate an attachment is about to be issued, is not to the knowledge
or belief of said creditor resident in this state at the time, and that he owes
to said creditor a certain sum of money, specifying as nearly as he can the
amount of the debt or balance, the clerk of any district court in any city
of this state shall, and he is hereby required to. issue out of said distriet
court an attachment under his hand and the seal of said court, for any sum
not exceeding two hundred dollars, directed to a constable, who shall exe-
cute the same in the following manner, that is to say : the officer to.whom
it is directed shall go to the house or lands of the defendant, or to the per-
son or house of the person in whose custody or possession the defendant’s
property and estate may be, and then and there declare, in the presence of

(a2) In an action on an appeal bond, judgment in the distriet court should not be entered for the penalty, but for the amount
really due and recoverable. Fraleyv. Feather, 17 Vr. 429.
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one credible person at the least, that he attaches the rights and credits,
money and effects, goods and chattels of such defendant, at the suit of the
plaintiff in the said writ named; and upon the return of such attachment,
the said judge of the district court shall appoint a day for the hearing of
the said cause, not less than twenty days from the issuing of the said writ;
on or before which day so appointed the plaintiff in the said attachment
shall file a copy of his account or state of demand ; and if the creditor
shall make sufficient proof of the debt due to him, the said judge shall
give judgment therein for the plaintiff and award his execution thereof to
the constable against the effects of the defendant, as in other cases cogniz-
able before said judge, but the effects of the defendant thereon taken shall
not be sold in less than three months (unless the same are.perishable), to
the end that the debtor or his friend may redeem the same, and in the
meantime the same shall be inventoried and safely kept in such manner as
the judge shall direct.] [See Sec. 220, post.]

196. Skc. 7. That all acts and parts of acts, inconsistent with the pro-
visions of this act, be and the same are hereby repealed, and that this act
shall take effect immediately.

Supplement.
Approved April 5, 1878,

197. Skc. 1. That no warrant for the arrest of or execution against the
body of any defendant, issned out of any district court, or any of the pro-
ceedings in relation thereto, shall be reviewed, set aside or vacated, except
by a justice of the supreme court, upon application to such justice, after
reasonable notice to the plaintiff of an application for that purpose.

198. Skc. 2. That in all cases in any of the district courts of this state,
unless a demand for a trial by jury should be made at least one day before
the time fixed for the trial, the demand for trial by jury shall be deemed
to be waived, but the judge of any such court may, in his discretion, grant
a venire, notwithstanding the failure of demand as hereinbefore specified.

" 199, Sgc. 3. That the clerk of any district court in this state may, in
the absence of the judge thereof, adjourn the trial of any cause depending
therein, in like manner as the judge of said court might do if present.

200. Sko. 4. That the forty-ninth section of said act, which is in the
words following, to wit:

« That in cases of trial by jury, there shall be no judgment of non-suit

Hearing of the
cause.

State of demand
to be filed.

Repealer.

P. L. 1878, p. 280,

‘Warrant of arrest
not to be vacated
or set aside, ex-
cept by a justice of
supreme court.

“‘When frial by
jury shatl be
deemed to be:
waived.

When clerk may
adjourn trial.

Repealer.

or discontinuance after the merits of the cause on either gside are submitted .

to the jury, unless by the consent of both parties,” be and the same is
hereby repealed.

9201. Skc. 5. That the constable who, by virtue of an execution issued
out of any district court, levies on any goods and chattels, shall give notice
by advertisements signed by himself, and put up in three of the most
public places in the township or ward where they were taken, of the time
and place they will be exposed to sale, at least five days before the
time appointed for selling them, and therein describe the goods and chattels
8o taken.

9202. Sgc. 6. That in all cases where any constable shall, by virtue of
any writ of execution or attachment issuing out of any district court, levy
on, attach or take into his possession any goods or chattels which shall be
claimed by notice in writing, delivered to said constable by any other per-
son than the defendant, he shall, immediately upon such claim, delay his
sale of the same for the space of ten days, that the said claimant may,
within the said term, apply to the judge of such court for a venire to sum-
mon a jury of six lawful men as jurors, to try the right of such claimant
to such property ; and it shall be lawful for such judge to issue the same,
and direct a return thereof to be to him made, and to proceed therein as
in other cases of trial by jury; but the claimant shall, in all cases give

Constable shall
give notice of sale
of goods and
chattels.

Constable to delay
sale in case of
goods attached
being claimed

by other person
than defendant.

Trial of right of
property.

notice in writing to the plaintiff of the time and place of the said trial; -

but if the said claimant shall not, within ten days, apply to said judge and
have his right tried, as aforesaid, the said claim shall be considered aban-

‘When claim shall
be considered
abandoned.



1252

Btay of proceed-
ings for perfect-
iing appeal. )

Judge not pro-
hibited from prace
ticing, except in
appeals.

‘Clerk not to re-
ceive pay for
drawing plead-
ings.

_Repealer.

"P. L. 1882, p. 240.

- Judge may desig-
nate person to act
a8 clerk in case of
disability of clerk.

P. L. 1884, p. 169.

In actions on
notes, &c., parties
may be designated
by initial letters or
contraction of
Zame.

All parties liable
-on bill of ex-
change, &c., may
‘be included in one
~action.

‘Plaintiff to annex
-to state of demand
. copy of bill or
.aote.

DISTRICT COURTS.

doned, and the constable shall proceed as if it had not been made, and
shall not be liable in any action for trespass therefor thereafter.

203. Skc. 7. [Amended by Sec. 248, post.]

204. Src. 8. That if the stay of proceedings in cases of appeal, provided
for in the one hundred and seventy-first section of said act, shall not exceed
the time provided by law for perfecting such appeal, or such further time
as the judge of such district court shall grant for perfecting such appeal,
and if any appeal shall not be perfected within the time aforesaid, execu-
tion may issue in like manner, and be proceeded upon as though no appeal
had been taken. ' :

205. SEec. 9. That section one hundred and eighty-two of said act, which
is in the words following, to wit :

“That the judges of said courts shall not be allowed to practice in the
court of common pleas of the county wherein said courts may be estab-
lished,” be and the same is hereby amended so that the same shall read
and be in the words following, to wit :

[That no judge of any district court in this state shall be prohibited by
reason of his office from practicing in any court of this state, except in the
court of common pleas of the county wherein said distriet court is or may
be established, in cases of appeals taken from said distriet court.]

206. SEc. 10. That it shall not be lawful for the clerk of any court
created by virtue of the act to which this is a supplement to receive any
pay or reward for framing or drawing any state of demand, plea, rule of
court, or other pleadings, and which is to be used in the court of which he
is the clerk.

207. Sec. 11. That all acts or parts of acts inconsistent with said act
and with this act be and the same are hereby repealed, and this act shall
take effect immediately.

Supplement.
. Approved March 31, 1882.

208. Sec. 1. That in case of the illness, absence or disability of the
clerk of any district court it shall be lawful for the judge of such court to
designate and appoint in writing some fit person to sign the name of the
clerk to and to issue any writ or other instrument out of said court during
the illness, absence or disability of the clerk, and any writ or other instru-
ment so signed and issued shall be as valid in law as if signed and issued
personally by such clerk.

Supplement.
R Approved April 14, 1884.

209. Sekc. 1. That in all actions in any district court in this state upon
bills of exchange, promissory notes or other written instruments, any of
the parties to which are designated by the initial letter or letters, or some
contraction of the Christian or first name or names, it shall be sufficient in
every affidavit to hold to bail and in the process to designate such party
by the same initial letter or letters, or contraction of the Christian or
first name or names, instead of stating the Christian or first name or names
in full.

210. Sgc. 2. That the holder of any bill of exchange or promissory note
instead of bringing separate actions against the parties separately liable
thereon, may include all or any of them in one action, and proceed to
judgment and execution in the same manner as though all the defendants
were joint contractors, subject, however, to the qualifications hereinafter
provided.

21). SEc. 8. That in every such action the plaintiff shall annex to the
state of demand a notice containing a copy of the bill or note with the
indorsements, and stating that the action is brought to recover the amount
due thereon ; but shall not recover judgment against any several drawer,
maker, indorser or acceptor not served with process, and any joint drawer,
malker, indorser or acceptor may prove in abatement the non-joinder of any
other joint drawer, maker, indorser or acceptor; but judgment may be
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obtained against joint contractors, some only of whom have been served Againstwhom
with process, and such judgment shall have the same effect against the Judgment

st obtained.
joint contractors as heretofore.

9212. Src. 4. That in any such action judgment may be rendered for the Howjudgment
plaintiff against some one or more of the defendants, and also in favor of ™meyberendered.
some one or more of the defendants against the plaintiff, according as the
rights and liabilities of the respective parties shall appear, either upon con-
fession, default or trial; and any person sued shall be entitled to set off Liis Any personsued
demands against the plaintiff in the same manner as though such defend- ertitied to set-off-
ant had been sued in the form heretofore used ; and when judgment shall
be rendered in favor of any defendant, he shall recover his costs against
the plaintiff’ in the same manner as though judgment had been rendered
for all the defendants. '

913. Src. 5. That if upon the trial of any such action, the whole amount Tudgment in case
of the set-off allowed shall equal or exceed the amount allowed to the sevoTatiowed.
plaintiff, then, in the first case, the verdict or judgment shall be in favor
of the defendants generally, and in the last case for the excess ; and in all
cases the verdict or judgment shall certify the amount allowed to each
defendant as a set-off. . :

214. Skc. 6. That the rights and responsibilities of the several parties to Iightssndre
any such bill or note as between each other, shall remain as Deretofore, ot ts sl o
saving only the rights of the plaintiff, so far as they may have been deter- note between
mined by the judgment; and any one or more of the defendants shall be each other.
entitled to the testimony of any co-defendant as a witness in all cases
where he or they would be entitled to his testimony had the suit been
brought in the form heretofore used; and the plaintiff shall be entitled to
the testimony of any defendant as a witness in all cases where he will be
entitled to his testimony against the other parties to the bill or note had
the suit been brought in the form heretofore used.

915. Szo. 7. That whenever an execution against goods and chattels Constableto
shall issue in any such suait or action upon a bill or note as is hereinbefore ;‘}a"e money out

. . . person prin-
provided, it shall be the duty of the constable, after making a levy upon cipaily liable, &e.
the property liable to execution, to make the money out of property of the
person or persons principally liable as between themselves for its payment,
if it can be done before selling the property of the person or persons
secondarily liable, and for the information of such officer, it shall be the
duty of the clerk of said court, under and by the direction of the judge
thereof, to endorse on the execution the order in which the defendants,
according to the terms of the bill or note, are liable as between themselves
for its payment; and if judgment be paid by a defendant or defendants
secondarily liable as between themselves, it shall not be considered satis-
fied as against the defendant or defendants liable over on the bill or note
to the defendant making such payment, but he shall have (on application
to the said district court, giving two days’ notice thereof to the other
parties to the judgment, and subject to such regulations as may be
imposed) the full benefit and control of such judgment for the purpose of
compelling repayment, and on this application the said court may order
an issue to try the question in controversy.

216. Sxo. 8. That the territorial jurisdiction of every district court Territorial jutis
established under the act to which this is a supplement, shall be co-exten- diotion of distrlob
. . . . . . s . . court co-extensive:
sive with the limits of the county wherein the city or cities are situated in iy, 1imits of
which district courts now are or may hereafter be established ; and such juris- county.
diction shall extend to summary proceedings for the removal of tenants
from the premises situate anywhere within sueh county, in the manner
provided for by the act to which this is a supplement ; provided, that such Not to affect right
extended jurisdiction in all cases shall not affect the right of appeal to the ofsppeat
common pleas on matters of law or fact in cases where the defendant
* resides out of the limits where district courts now have exclusive jurisdie-
tion. (a) [See Sec. 269, post.]

(@) This section does not apply to the district courts of the 356. This jurisdiction was subsequently given by section 269
city of Newark. Burns v. Yost, 18 VT 222 ; affirmed, 19 V7.  posl.
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217. Sxc. 9. That in any suit in any district court in this state, whether
created by general or special statute, it shall be lawful for the plaintiff or
for the defendant in a set-off to waive the excess over two or three hundred
dollars, as the case may be. (b)

218. Src. 10. [Amended by Sec. 233, post.]

219. Skc. 11. That when, in any case, an execution shall have been
returned unsatisfied, it shall be lawful for the clerk of any district court,
upon the demand of the plaintiff, to issue an alias or pluries exectition,
directed to any constable of any county in this state, so designated in the
writ, which shall be executed and returned by the constable to whom it
shall be delivered, in the same manner as if it had been issued out of a
court of competent jurisdiction in his county.

Supplement.
. Approved March 23, 1885.

220. SEc. 1. That the defendent in any attachment issued out of a dis-
trict court, instead of entering his appearance by filing with the clerk a
bond, may, if he so elect, enter his appearance at any time after the exe-
cuting of the writ of attachment and before the hearing of the cause by
filing with the clerk a statement signed by the defendant or his attorney
or agent, that the defendant enters his appearance to the action and
intends to defend the same, whereupon the judge, or in his absence the
clerk, shall forthwith fix a day for the trial, not less than three nor more
than ten days from the filing of such statement, and the clerk shall cause
the plaintiff to be notified, either personally or by mail, of the day so
fixed; the plaintiff shall file a copy of his account or state of demand on
or before the day so fixed, and thereafter the cause may be adjourned and
shall be conducted in all things in like manner, and the court shall have
like jurisdiction of the parties, as if the action had been commenced by
summons ; the effects, rights and credits of the defendant shall remain in
the custody of the officer who executed the writ, subject to the lien of the
attachment during the pendency of the action, but if judgment be given
for the defendant, the same shall thereby be released from such lien and
restored to the defendant, and the defendant shall have execution for his
costs; if judgment be given for the plaintiff, the court shall award execu-
tion thereof against the effects of the defendant, which execution may be
satisfied by sale of the effects taken in attachment or of any other effects of
the defendant, and shall be returned in the same time and manner as other
executions are returned; and the provision in the one hundred and fifty-
ninth section of the act to which this is a supplement, that the effects shall
not be sold in less than three months, shall not apply to cases where the
defendant’s appearance is entered under this act. [See See. 195, ante.]

Supplement.
Approved April 4, 1885,
22L Sec. 1. [This section, amending Sec. 4, ante, is susperseded by
Secs. 234 to 236, post. ] :

Supplement.
Approved February 20, 1886.

222. Sgc. 1. That the twenty-seventh section of the act to which this is
amendatory be amended to read as follows :

[That all snits brought or commenced hereafter before any judge of any
district court in this state which, under the present practice, would be
either actions of debt, covenant, assumpsit or trespass on the case for
injuries arising from breaches of contract, or the non-performance of duties
arising from contract, shall be in the name and style of actions upon con-
tract, and counts for said causes of actions may be joined in the same suit.

() See Quimby v. Hopping, 23 Vr. 117,
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293, Sgpo. 2. That all actions of trespass, trover and trespass on the case
cognizable before any district court in this state, shall hereafter be in the
name and style of actions in tort, and counts for said causes of action may
be joined in the same suit, any law, usage or custom to the contrary not-
withstanding.

Supplement.
Approved January 30, 1888.

994. Sgo. 1. That every district court now established under the act to
which this act is a supplement, and under the supplements thereto, or
which may hereafter be establisbed, shall be a continuous court of record,
and when any judge thereof shall cease holding his oflice, every suit and
proceeding pending in said court, whether originally commenced in or
removed to said court, shall be continued and proceeded with by -and
before the succeeding judge thereof, who shall also, in' any suit or proceed-
ing which may have been previously removed from said distriet court by
appeal or on certiorari, take cognizance thereof and proceed therewith
when the necessity to do so sball occur; provided, that where the trial of
any case has Dbeen commenced and not concluded, or if concluded the case
has not been decided previous to the entry by such successor upon the
duties of his office, such trial shall be continued and concluded, and judg-
mens in such case shall be rendered by the judge before whom said trial
was comenced or had, and bis judgment therein shall be entered as and
shall be the judgment of said court, unless said former judge by and
before whom the trial of said case was commenced or had shall have died,
or become incapacitated, or shall have removed from the city, then in
either event, the said case shall be tried by and before such succeeding
judge, as if the trial of it had not been previously had or commenced ;
and the judge of any district court before whom such trial commenced, if
he shall close and decide the case after his successor shall enter upon his
office, shall, unless be is his own successor, receive from and be paid by the
city in which said distriet court is established, five dollars for"each day that
he shall be engaged in such case, not exceeding three days’ pay in each case.

9295. Sgc. 2. That in any district court mentioned in this act, the judge
may adjourn, as in his judgment may be necessary, any suit or proceeding
from time to time, and for such periods as he may decide or direct.

996. Skc. 3. That when a judge of any district court mentioned in this
act shall cease to be the judge thereof, the then clerk of such court shall
continue to be the clerk thereof until the appointment of a clerk of such
court is dunly made and bond is given and oath of office taken by the clerk
so appointed. ' :

9297, Sgc. 4. That all books, papers, proceedings, files, dockets, records
and writings, which have been lLeretofore or shall be hereafter used in any
of the said district courts by any clerk thereof, shall belong to said court,
and shall, when a clerk of said court shall cease to act, be delivered to the
successor of said clerk.

998. Skc. 5. That the clerk of any of said district courts may make out
transcripts or copies of any books, papers, proceedings, files, dockets,
records or writings of said court, and certify them under his hand and the
seal of said court, which shall, when so certified, be used as evidence in
all courts of law and equity in this state, with the same force and effect as
if the original from which such certified transeript or copy was made were
produced. .

299. Sgo. 6. That the clerk of any district court aforesaid may issue on
any judgment heretofore or which may hereafter be recdovered in said court,
an execution, an alias or pluries execution, or any executions after a
pluries execution which may be necessary ; provided, that after the lapse
of six years from the recovery of judgment, he shall not issue either of
such executions until an affidavit be filed that the whole, or if part, what
part, of the money recovered and costs, remains unpaid.

230. Skc. 7. That any execution which within one year heretofore has
been, or which shall be hereafter issued out of any of said district courts,
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by virtue of which there has been or shall be a legal levy made upon goods
and chattels, shall, after the expiration of one year from the issue of said
execution, remain valid and in full force as against the goods and chattels
80 levied upon, until the said goods and chattels levied upon shall be sold
by virtue of said execution or by virtue of any lien or liens upon said goods
and chattels prior to the lien acquired by the levy ander said execution, or
until the amount of the Jjudgment on which said execution was issued and
costs and interest be paid in full; and in case of the death or inability to
act of an officer by whom a levy has been made by virtue of any execution
issued out of said court, upon due proof thereof to the satisfaction of the
judge of' said court and of the amount which remains due upon said execu-
tion, the said judge may appoint a constable to proceed with and execute
said execution, and such constable so appointed shall have the same
power he would have had, and shall, in all things then yet to be done,
proceed after such appointment in the same manner he would have pro-
ceeded if the execution had been originally delivered to him, and he had
done what up to the time of his appointment was done by the officer to
whom said execution was originally delivered, but so that such officer S0
appointed shall not be liable for any default or error of the officer to whom
the execution was originally delivered.

231. SEc. 8. That whenever in any suit for the dispossession of a tenant
or tenants, upon the return day of the summons, or any adjourned day,
there is no appearance by or on behalf of any tenant named therein, or if
any defendant shall appear, but make no defense, the court may, if it -
appear that said summons has been duly issued and served, hear and
determine the cause upon the affidavit or affidavits filed, without the pro-
duction of witnesses or other proofs.

Supplement.
Approved March 6, 1888.
232. Src. 1. That hereafter the clerks of said courts may receive, in the
absence of the judge of said courts, the verdicts of juries.

A supplement to an act entitled ‘“ A supplement to an act entitled ‘An
act constituting district courts in certain cities in this state,’”
which supplement was approved April fourteenth, one thousand
eight hundred and eighty-four.

. Approved April 23, 1888,

233. Sec. 1. That the tenth section [see Sec. 218, ante] of the act to
which this is a supplement, be and the same is hereby amended so as to
read as follows :

[That in every case which within one year heretofore shall have been,
or which shall hereafter be tried in any of said courts, the judge may, if
he sees fit, order a new trial to be had upon such terms as he shall think
reasonable, and in the meantime stay proceedings, and for the purposes of
this act every such court shall be a continuous court of record.] (a)

Supplement.
Approved April 3, 1889,

234. Skc. 1. That the Judges of said courts shall be appointed by the
governor, with the advice and consent of the senate, and shall continue in
office for five years from the date of their several commissions.

235. Sgc. 2. That the judges of said court now in office shall continue
in office until the end of five years from the date of their election by the
legislature in joint session. [See Sec. 275, post.]

236. Sec. 3. That all acts and parts of acts inconsistent with the pro-
visions of this act be and the same are hereby repealed, and that this act
shall take effect immediately.

(a) A new trial may be granted in proceedings on a comp]aiz‘:t of forcible entry and detainer. Krause v. Dayton, 22 Vr. 272,
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Supplement.
Approved June 19, 1850,
237. Sec. 1. [This section, amending Sec. 178, ante, is amended by
Sec. 246, post. |

Supplement.
Approved February 16, 1892.

9238. Sro. 1. That the judge of said courts may designate one of the
constables of said county, or some other suitable person, to attend the
sittings of said court and to preserve order therein ; the said officer shall be
designated as sergeant-at-arms of said court, and shall receive for his ser-
vices the sum of one dollar for each day’s actual attendance on the sitting
of said court when such attendance shall be required by the judge, to be
paid by the mayor and common council of the city where said court may
be established, out of the treasury of said city ; provided, however, that
nothing herein contained shall be construed to increase any fees or com-
pensation now fixed by law,

2389, Sgc. 2. That any person not a constable, who may be hereafter
appointed as sergeant-at-arms in any of the district courts of this state,
when the provisions of this act have been complied with, shall be, during
the term for which said appointment is made, invested with all of the
rights, privileges, powers and duties now appertaining to the office of con-
stable, and that all papers, warrants and process, either civil or eriminal,
issued out of any court of record in this state, shall be as binding and
effectual and have the same legal effect when served or executed by said
sergeant-at-arms as if served or executed by any constable.

940, Sgc. 3. That for the services performed by them the said sergeant-
at-arms shall be entitled to receive the same fees and compensation as is
now or may hereafter be allowed to constables.

241. Skc. 4. That before any sergeant-at-arms shall perform any duty as
constable he shall file in the office of the county clerk of the county in
which the district ecourt to which he is attached is located, a bond with two
frecholders of the county in the penal sum and of the same condition as is
now required to be filed by constables, which said bond shall be approved
by the judge of the said district court as to form and sureties, before being
filed with the said county clerk.

Supplement.
Passed March 8, 1892,
242. Skc. 1. [This section, amending Sec. 2 of original act, is repealed
by Sec. 249, post.] [See Sec. 187, ante.]
243. Sko. 2. [Repealed by Sec. 249, post.]

Supplement.
Approved March 28, 1892,

9244. Skc. 1. That hereafter, notwithstanding any provisions to the
" contrary which may be contained in the act to which this is a supplement,
or in any act supplementary thereto or amendatory thereof, the judge of any
district court in any city in this state may preside in and conduct the busi-
ness of any other district court when requested to do so by the judge
thereof. ' *
245. Sgc. 2. That the salaries of all the judges and clerks of district
courts, as provided for in the act to which this isa supplement, shall here-

after be paid in monthly installments. .

Supplement. )
Approved April 8, 1892,

946. Sko. 1. That section one hundred and seventy-eight [see Secs. 178
and 237, ante] of the above-mentioned act be and the same is hereby
amended so as to read as follows :
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1

[That the judges of each of said courts shall receive an annual salary as
follows : the judges of each of said courts in cities of nineteen thousand
but not exceeding thirty thousand inhabitants, an annual salary of two
thousand dollars; the judges of each of said courts in cities of thirty thou-
sand but not exceeding one hundred thousand inhabitants, an annual
salary of two thousand five hundred dollars, and the Jjudges of each of said
courts in cities of one hundred thousand inhabitants or over,an annual
salary of three thousand dollars; the said annual salaries shall be paid by
the mayor and common council of the cities wherein said courts may be
established, out of the treasuries of said cities respectively, in monthly
installments, which shall be computed from the day of the appointment
of said judges; and the clerks of said courts in cities having a popula-
tion of twenty thousand inhabitants but not exceeding thirty-three thou-
sand inhabitants shall hereafter receive an annual salary of nine hundred
dollars ; the clerks of said courts in cities of thirty-three thousand inhabit-
ants but not exceeding on€ hundred thousand ‘inhabitants, shall hereafter
receive an annual salary of twelve hundred and fifty dollars, and the clerks
of said courts in cities of one hundred thousand inhabitants or over shall
hereafter receive an annual salary of fifteen hundred dollars ; the. salaries
of said clerks to be paid in the same manner as the judges are paid.]

247. Sko. 2. That all acts and parts of acts inconsistent with this act be
and the same are hereby repealed. ’

An act to amend an ‘act entitled “A supplement to an act entitled ‘An
act constituting “district courts” in certain cities of this state,””
approved March ninth, one thousand eight hundred and seventy-
seven, which supplement was approved April fifth, one thousand
eight hundred and seventy-eight.

: Approved March 13, 1893,

248. Sec. 1. That section seven of the said supplement [see Sec. 203,
ante] be amended so as to read as follows :

[That in all actions brought under said act for the removal of tenants,
where admission to the dwelling or premises occupied by the tenant is
denied to the officer attempting to serve a notice of.demand for the pay-
ment of rent or surrender of premises or a summons, or where such tenant
resides out of the county in which the demised premises are located, and
there is no person in actual occupation theréof, it shall be a lawful service
of such notice or such summons if the said oflicer shall post or affix a copy
of the same upon the door or other conspicuous part of such dwelling or
premises, and the said officer shall make a return of such service accord-
ingly ; provided, that in case the tenant shall not be a resident of the
county in which said demised premises are situated and the same shall be
in the occupation of any other person, then said notice of said summons
may be served either personally upon such person or by leaving the same
with a member of his family above the age of fourteen years.]

An act to repeal an act entitled “A supplement to an act entitled
‘An act constituting district courts in certain cities of thig state’
[Revision], approved March ninth, one thousand eight hundred
and seventy seven,” which supplemental act was passed March
eighth, one thousand eight hundred and ninety-two.

Passed April 18, 1894.
249. Sgc. 1. That the supplement to the act entitled “An act consti-
tuting district courts in certain cities of this state,” approved March ninth,
one thousand eight hundred and seventy-seven, which supplement was
passed March eighth, one thousand eight hundred and ninety-two [see

Sec. 242, ante], be and the same is hereby repealed, and any distriet court

heretofore established under the provisions of said supplement and now
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%
existing in any city of this state having less than twenty thousand inhabi-
tants according to the last census, is hereby abolished. [See Sec. 187,
ante.] (1)

"950. SEc. 2. That within thirty days after this act shall take effect, the
judge of any district court in any city in this state, which is abolished by
the first section of this act, shall file in the clerk’s office of the county in
which such city is located, all papers, dockets and records relating to said
district court or to any suits therein pending or determined, there to
remain as records which may be used and certified in like manner as other
records of said county contained in said clerk’s office.

Supplement.
_Approved May 17, 1894.

9251, Skc. 1. That in case of any appeal from any judgment rendered in
any district court, the appellee may apply to said court to dismiss said
appeal, for the reason that the appeal bond filed on appeal from said
judgment is in any respect defective, or because proper evidence of the
sufficiency thereof has not been filed in said court, and, thereupon, it shall
be the duty of the judge of said court to examine into the question of the
form, execution and sufficiency of said bond and of the evidence thereof,
and if he shall determine that said bond is defective or insufficient, he
shall make an order directing the appellant to file a new appeal bond
within five days from the date of said order, and upon failure to file
another bond pursuant to said order, the judge may dismiss said appeal ;
provided, that at the time of making said application the transcript of said
cause shall not have been sent to the court of common pleas.

9252. Src. 2. That the court of common pleas may permit the appellant
to substitute a uew appeal bond in the place of the appeal bond filed and
sent up by any district court; provided, that no delay in the trial of the
said appeal shall be occasioned thereby.

XIX, Extended jurisdiction.

~An act relative to the jurisdiction and practice of district courts in
' this state.
. Approved March 27, 1882.

9583. Sko. 1. That from and after the passage of this-act, the jurisdiction
of each and every distriet court established by law in any city of this state,
whether by genéral or special statute, shall be and the same is hereby
extended to every suit of a civil nature at law, in which the debt, balance,
damage or other matter in dispute does not exceed, exclusive of costs, the
sum or value of three (8) hundred dollars; provided, that this act shall not
be construed to extend to or embrace any suit or action where the title to
Iands and real estate shall come in question. (a)

954. SEc. 2. That in all suits where the debt, balance, damages or other
matter in dispute is claimed to be above or exceed the sum or value of two
hundred dollars, exclusive of costs, that all writs of summons or attach-
ment, warrant, execution, venire or other process, in any such suit or
action shall issue to the sheriff of the county wherein the city is located, in
which any such district court is established, and shall be issued out of said
courts and returned thereto in like manner as writs out of the courts of
common pleas in this state.

255, Skc. 3. [ Amended by Secs. 267 and 274, post.]
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(a) In an action brought in the district court, where the mat- judge trying the case without & jury upon the ground that the
ter in dispute is above the sum of $200,a demand for a jury, defendant had not waived a trial by jury. The judge proceeced
made by the defendant at the proper time, deprives the court to try the case without a jury, and gave judgment for the
of jurisdi¢tion to try the cause otherwise than by ajury. Clay- plaintiff. Held, that the proceeding was in violation of the
ton v. Clark, 26 Vr. 539, Suchademand gives the defendantthe constitutional provision that the right of irial by jury shall

right to a trial by jury without prepayment of costs, or to have remain inviolate snd judgment reversed.
the action against him dixmissed, Id. In an action brought to V. 108.
recover a claim of over $200, the defendant objected to the

Raphael v. Lane, 27

(1) The effect of this repealer was to abolish the district court in the city of Bayonne, which court had been created by P. L.

1892, p. 64.
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256. Skc. 4. That at any time hereafter in docketing any judgment from
a district court, it shall only be necessary to file with the clerk of the court
of common pleas, a statement signed by the clerk of the district court,
under the seal of the court, which statement shall only be required to con-
tain the name of the court, the name of the parties, the amount and date
of judgment and date of issue and return of execution, if any, which, when
filed with the clerk of the common pleas, shall have the same force and
effect as a transcript of judgment from a district court now has by law ; the
fee to the clerk of the court of common pleas for filing said statement shall
be two dollars, and to the clerk of the district court for certifying the same
fifty cents. .

257. Sxc. 5. That it shall not be necessary before obtaining from the
clerk of the district court the statement for docketing, that execution on

judgment shall issue out of and be returned unsatisfied into the district

court, but that the same may be made and taken at any time after judg-
ment in the district court, and be of the same force and effect as if execu-
tion had been issued and returned as now required by law; provided, that
an affidavit of the plaintiff or his attorney shall be filed with the clerk of
the court of common pleas with said statement, setting forth that said
judgment about to be docketed is bona fide, and is still due and unpaid in
whole or part. '

258. Sko. 6. [Amended by Secs. 272 and 273, post.]

259. Skc. 7. That upon any judgment for the plaintiff or defendant, or
of non-suit in any district court in this state, where the real amount at
issue between the parties exceeds in debt, demand or damage fifty dollars,
the party in whose favor such judgment may be shall recover his witness
fees for all witnesses actually subpcenaed or sworn, not exceeding five in
any cause, ’ :

260. Src. 8. That in any case where a Jjury shall be called by either of
the parties to any cause in any district court in this state, in which the
debt, damage or other matter in dispute.exceeds, exclusive of costs, the
sum or value of two hundred dollars, the fee of each juror that serves in
said cause shall be fifty cents per day, to be paid as now provided by law
in other cases tried by jury in said courts. (a)

261. SEc. 9. That the jurisdiction of said district cotirts in all suits or
proceedings in said courts commenced by writs of attachment, shall be and
the same is hereby extended to all debts or demands due from any non-
resident or absconding debtor where the amount of such debt or demand
does not exceed, exclusive of costs, the sum of three hundred dollars.

262. Skc. 10. That in proceedings taken under this act for discovery in
aid of execution, witnesses may be required to appear and testify concerning
said matters by either party, by process of subpeena ad testificandum issued
out of said district court wherein the judgment shall be recorded, and the
judge or commissioner may adjourn the examination from time to time, at
the instance of either party,as may be needful; and the refusal to obey
any subpena so issued shall be punished as in case of refusal to obey like
subpena in actions of debt tried in said court; the attorney, court, clerk,
commissioner and witnesses shall be entitled to the same fees as for like
services in the court of common pleas, which costs shall be recoverable as.
other costs in said district court, and, when in favor of the plaintiff, shall
become a part of the judgment, and when in favor of the defendant execu-
tion may issue therefor. '

263. Skc. 11. That when a warrant to take the body of any defendant
shall issne out of any district court in this state, it shall be lawful for the
defendant, upon the trial of said cause, to give testimony as to the truth of
the affidavit or affidavits upon which the order for the warrant was made S
and if it shall appear that the defendant was not, in fact, gunilty of the
fraud alleged, it shall be the duty of the court to so certify upon the record
of the court, and to make order in said cause that no execution to take
the body shall issue against the defendant if a judgment pass against him,

(a) See Franciscov. Andrews, 6 N J. L. J.149. Raphaelv. Lane, 27 Vr. 113,
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and in case of such an order, only an execution against the goods and
chattels of the defendant shall issue.

264. Skc. 12. That the jurisdiction of said distriet courts shall be ex-
tended to all suits by or against municipal corporations where the debt,
balance, damage or other matter in dispute does not, exclusive of costs,
exceed the sum or value of three hundred dollars, and that when any suit

- ghall be instituted against any municipal corporation, a copy of the sum-
mons, precept or such other legal process as may be issued against the said
municipal corporation, shall be left with the mayor or clerk thereof fifteen
.days at least before the time of appearance mentioned therein.

2685. Sec. 13. That the final decision and determination of any district
court in this state upon any suit where the debt, demand or damage in
controversy exceeds the sum or value of two hundred dollars, may be
removed to the supreme court of this state by certiorari, at the instance
of either party thereto, for review by the supreme court in the same man-
ner as causes heard and determined in the inferior courts of common pleas
.of this state may be heard and reviewed ; provided, however, that no reversal
for error of law shall be made, or a new trial granted for the admission or
rejection of evidence, or the refusal of the district judge to grant a new
trial, unless exception to the ruling of the court below was taken at the
trial and is presented to the court in a bill of exceptions, sealed by the
-judge ; and provided, further, that no certiorari shall be allowed until the
plaintiff in certiorari shall, if he be the defendant below, enter into bond,
to be approved by the justice of the supreme court granting the writ, or a
district court judge, in double the amount of the judgment entered against
him, to the plaintiff in the action, conditioned for the payment of the judg-
ment and costs, and the costs of appeal in case the judgment of the district
court be affirmed in the supreme court. (a)

266. Src. 14. That the judge of any district court in any city in this
state may preside in and conduct the business of any other district court
in any other city when requested so to do by the judge thereof, and the
appointment of all district court judges now in office in any city in this
state is hereby validated and confirmed, whether appointed under a general
or special statute.

Amendatory act.
Approved March 11, 1885,

267. Skc. 1. That section three of said act be and the same is hereby
amended to read as follows : )
[This section, amending Sec. 255, ante, is again amended by Sec. 274,

. post.]

Supplement.
Approved March 25, 1885.

268. Skc. 1. That in case any person subpenaed as a witness and paid
or tendered the legal witness fee, or served with an order upon petition for
-discovery in aid of execution issued out of any district court in any city
in this state, shall refuse or neglect to obey such subpcena, or order. or to
give testimony, or to answer questions as required, or to produce any
books, papers or documents as required, it shall be lawful. for the judge of
‘the distriet court out of which such subpena or order shall issue, upon
-affidavit being filed with the clerk of such court proving the facts, to issue
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a) When the plaintiff in an action beforea district court, in-
volving more than $200, applies for a certiorarito review a
.Jjudgment of non-suit rendered therein, it is not necessary for
him to tender a bond. Synear v. Wharton, 19 Vr,97. Whether
the defendant resided in the city or county, the remedy for
review ot judgment in district courts, where the debt, demand
or damages in controversy exceeds the sum or value of
-§200, is by certiorar:i to the supreme court, and not by appesal
to the court of common pleas. Gariner v. Cohen, 22 Vr, 125.
A mandamus will not be allowed to compel a district judge
to accept a bond and settle and sign the case for appeal to
the court of common pleas in such cases. Ib. On certiorari to
a district court, by statute, where the amount in controversy
-exceeds $200, there should be a bill of exceptions sealed by the
.Judge. LZLarkin v. Hecksher,22 Vr.183. The review of a judg-
ment in a suit where the debt or demand in controversy

exceeded $200, by certiorari, must be pursued according tothe
general practice of this court upon that writ and the practice
required by this section. hen v. Gartner, 23 Vr. 110, Such
practice will not permit a rule requiring an inferior court,
whose adjudication is sought to be reviewed, to return any
specific matter, nor a rule compelling a judge to seal an excep-
tion. Ib. Ifitappeared that exceptions duly sealed had been
filed with the district courtand were not returned, a rule
requiring that court to certify whether such exceptions were so
sealed and filed, and if so, to return them, would be proper.
Ib. In sunits lawfully pending before a district couri, where
the debt, demand or damage in controversy exceeds $200, &
writ of certiorari from the supreme court will not lie before
final judgment. Potier v. Fritz, 25 Vr. 436. The above cases
were decided prior to the passage of the act of March 24th,
1892,  P. L. 1892, p. 257. (Sec. 276, post.)
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an order to show cause why the person subpenaed or served with such
order shall not be adjudged guilty of contempt for his or her refusal or
negleet to obey such subpeena or order, which order to show cause shall be
made returnable not less than five nor more than fifteen days from the date
of service thereof, and if, upon the return of such order, no sufficient cause
be shown, the said judge, upon proof of the service of said order being
filed with the clerk of such court, may adjudge such person guilty of con-
tempt and may order a warrant to issue directed to any constable of the
county wherein such district conrt is established, commanding him to arrest
such person and forthwith convey him before the judge who issued the
same, and the said judge shall thereupon have the power to enforce obedi-
ence to such subpeena, and the answering of any question or the produc-
tion of any book, paper or document that may be proper, by imprisonment
in the county jail of the county wherein such district court is established,
or by imposing a fine not exceeding fifty dollars, to be paid for the use of
such city, or by both fine and imprisonment, and such person so adjudged
guilty of contempt shall stand committed and remain in close custody
until snch subpeena or order shall be obeyed and performed, and until the
fine so imposed, with the costs of such proceedings, to be taxed by the
Jjudge of such district court, be fully paid, unless otherwise ordered by such
judge; the attorney, court, clerk and officer shall be entitled to the same
fees as for like services in the court of common pleas, and any person who
shall willfully and corruptly testify falsely to any material matter upon
oath or affirmation administered by such judge upon such proceedings,
shall, upon conviction thereof, be subject to the penalties of perjury. (a)

Supplement.
X Passed February 9, 1886.

269. Skc. 1. That from and after the passage of this act the territorial
Jjurisdiction of each and every district court established by law in any city
of this state, whether by general or special statute, shall be and the same -
is hereby extended to and declared to be co-extensive with the limits of *
the county in which such city may be, within which any district court or
courts is’ or are now or rhay hereafter be established by law. (b) [See Sec.
216, ante. ]

Supplement.
Approved March 6, 1888,

270. Sec. 1. That in actions on contracts, whether under seal or not,
hereafter brought in any of the district courts established by law in any
city of this state, whether by general or special statute, the defendant may
set up as a defense in abatement of damages to be recovered by the plaintiff,
a defect in, or partial failure of the consideration of the contract sued on,
and may also recoup any damages which he may have sustained by
reason of the non-performance or defective performance of any part of the
same contract by the plaintiff; provided, that in all cases where it shall be:
necessary to file a plea, a notice of the particulars of such defense be

annexed to the plea and filed therewith.

P. L. 1888, p. 24.

‘When court of
common pleas to
iry cases on
appeal de novo,

Supplement.
Approved February 11, 1888.

271. Sgc. 1. That whenever in any case in which an appeal shall have
been or may hereafter be taken from the judgment of the judge of any dis-
trict court established in any city of this state, whether by general or
special statute, the judge of said court shall have failed for any reason to

(@) The only authority and jurisdiction conferred on judges imprison as a punishment for disobedience of any order except.
of the district court to punish as for contempt, disobedience of those mentioned in the act. Adler v. Turnbuill & Co., 28 Vr. 62,
orders in proceedings for discovery, is that contained in this (b) See Best v. Smith, 25 Vr. 434. Gartner v. Cohen,22 Vr. 125..
act. The act affords no warrant for proceedings to fine and Raphael v. Lane, 27 Vr. 108,
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settle and sign the case as required by law, within the space of three
months from the time of rendering such judgment, the court of common
pleas shall, npon such appeal, try the case de novo. (a) [See Sec. 276,

post.]

Amendatory act.
Approved April 16, 1888.
272. Sec. 1. [This section, amending Sec. 258, ante, is again amended
by Sec. 273, post. ]

An act to amend an act entitled “An act to amend an act entitled
‘An act relative to the jurisdiction and practice of district courts
in this state,” approved March twenty-seventh, one thousand eight
hundred and eighty-two,” which amendment was approved April
sixteenth, one thousand eight hundred and eighty-eight.

Approved March 18, 1889.

273. Suc. 1. That section six [see Secs. 258 and 272, ante] of the above
act, as amended, be and the same is hereby amended so as to read as
follows :

[That each of the judges of the several distriet courts of this state shall
have the same powers, jurisdiction and authority, upon petition for dis-
covery in aid of execution, upon the return of any execution unsatisfied
in whole or part into any of said distriet courts, to order the judgment
debtor to appear before the court, or one of the supreme court commis-
sioners of this state, and make discovery, on oath, concerning his property
or things in action, before said judge or commissioner, and to make order
forbidding the payment of debts, or transfer of moneys or property, due or
belonging to said debtor, to said debtor or any third person; and upon the
taking of the testimony by said judge, or the certification by the commis-
sioner of the testimony taken by him under the order, to appoint a receiver
of the property and things in action belonging, or due to, or held in trust
for such debtor at the time of issuing the execution, or at any time after-
ward, as is now vested in or exercised by any of the judges of the inferior
courts of common pleas of this state; and such receiver, when appointed,
shall have like power, authorities and duties as receivers appointed under
similar proceedings by any of said judges of the inferior courts of common
pleas, except that the judge may make such order when the amount due
on such judgment, including costs, shall be twenty-five dollars or more;
provided, however, that no receiver appointed by any of the district court
judges shall become vested with the title to or have the power to demand
and receive any of the real property of any such judgment debtor.] (b)

An act amendatory of an act entitled ‘“‘An act to amend an act enti-
tled ‘An act relative to the jurisdiction and practice of district
courts in this state,” approved March twenty-seventh, one thou-
sand eight hundred and eighty-two,” which amendment was ap-
proved March eleventh, one thousand eight hundred and eighty-
five.

Approved Maxch 17, 1893,
274. Src. 1. That section three [see Secs. 255 and 267, ante] of said act,
as amended, be and the same is hereby amended to read as follows:
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. P. L. 1888, p. 425.

P. L. 1889, p. 56.

Powers and juris-
diction of judges
upon petition

for discovery in
aid of executions ,

Proviso.

P. L. 1893, p. 406.

{a) The court of common pleas:did not acquire jurisdictionto -

try denovoa case appealed from a district court under this act
merely from the absence of a state of the case settied by the
district judge. Its jurisdiction to retry the case only arose
under this act upon the absence of a state of the case agreed on
by the parties, and its being made to appear that the district
Judge, being duly applied to, had failed to settle & case for the
period limited in that act. Feeney v. Rueger, 28 Vr. 356.

{b) A declaration setting up the appointment of the plaintiff
as receiver of the property of the defendant without showing

therecovery of 2 judgment and the return of an unsatisfied
execution, is fatally defective. ZLever v. Baley, 27 Vr. 54.
Discovery in aid of an execution by a proceeding in a court o

law is a special statutory proceeding, not in the courts of the
common law. The jurigdiction of the court is the creation of
the statute. The powers of the judge in exercising that juris.
diction are such, and such only, as are conferred by thestatute,

and the procedure must be in conformity with that prescribed
by the statute. Addler v. Turnbull & Co., 28 V7. 62.
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[That the pleadings to be filed in said district courts in any suit where
the debt demanded, or damage claimed, actually exceeds the sum or value
of two hundred dollars, shall be the same as those in the cireuit courts of
the several counties of this state, and the practice of such circuit courts,

_also, in so far as applicable, shall apply to said district courts in such cases,

excepting, however, cases where there may be some express provision of
law providing otherwise, and the declaration in any such suit shall be filed.
within ten days after the return day named in the summons, and the plea
or demurrer of the defendant shall be filed within ten days after the time
limited for filing the plaintiff’s declaration; and each succeeding pleading,
until the cause is at issue, shall be filed within ten days after the time
limited for pleading by the opposite party ; and every cause when at issue
shall be noticed for trial within twenty days thereafter, and at least five
days’ notice of trial shall be given by the plaintiff and served in the same
manner as in the circuit courts of the several counties of this state; and
if the plaintiff shall neglect to notice his cause for trial within said time,
judgment shall be awarded for the defendant as in case of a non-suit, with
costs, unless the court allow further time; and the costs to be taxed in
any such cause shall be the same to the attorney, court, clerk and sheriff
as are taxable in the circuit courts of the several counties in this state;
provided, however, that in ease the plaintiff shall upon or within ten days
after the return day of the summons file his declaration and serve a copy
thereof on the defendant or his attorney, the defendant shall plead or
demur thereto within ten days from the date of such service, and in defanlt
thereof the plaintiff may have judgment in the same manner that judgment
by default is rendered in the circuit courts of the several counties of this
state; and judgments by default in other cases for want of or failure to file
plea or demurrer within the time above limited therefor, may be had and
taken by the plaintiff il said district courts in the same manner as in such
cireuit courts. ] (a)

XX, Miscellaneous acts.

An act concerning district courts in this state.
Approved March 2, 1891.

275. Sgc. 1. That the judges of all district courts in cities of this state
now in office shall contine in office until the first day of April, one thou-
sand eight hundred and ninety-one, on which day their terms of office
shall end ; the successors of the judges of said courts now in office shall be
appointed by the governor, by and with the advice and consent of the
genate, and shall continue in office for five years from the first day of
April, one thousand eight hundred and ninety-one; their successors shall
be appointed by the governor, by and with the advice and consent of the
senate. (b) [See Sec. 235, ante.]

An act concerning appeals from districts courts in this state.
. Approved March 24,1892,

276. Sec. 1. That from any judgment obtained in any district court
established by law in any city of this state, whether by general or special
statute, where the debt, demand or matter in dispute, exclusive of costs, be
for a sum not less than twenty-five dollars, except judgment given by con-
fession, either party may appeal, both as to matter of law and fact, to the
court of common pleas of the county to be holden next after the rendering
of such judgment; which appeal the judge of said district court is hereby
directed to grant in the same manner as appeals are now had and taken in

Proviso. the court for the trial of small causes; provided always, that no appeal shall
be granted to remove any judgment entered against the party demanding
(@) In actions in the district court upon a bong fide demand (b) The 1st day of April, 1891, was within the term of the in-

exceeding $200, costs are taxable, although the verdict is forless cumbent of the office at the time of the passage of this statute.
than $20(3),_ provided it exceeds $100. Francisco v. Andrews, 6 Fulton v. Woodward, 25 Vr. 481.
L. J.

N J

149. The various items of costs considered and de-

termined and bill of costs in such a case stated in detail. Ib.
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the appeal, for any amount beyond the costs of suit,’where such judgment
shall have been rendered on the verdict of a jury, or on the report of
referees, unless the party shall, at the time of taking the same, file an
affidavit made by the party, or in his absence by his agent, stating that the
said appeal is not intended for the purpose of delay, and that the affiant
verily believes that the appellant hath a just and legal ground of appeal
upon the merits of the case; which affidavit shall be sent up to the court
to which the appeal is taken, with the other papers in the cause. (a)

277. Sec. 2. That the causes thus appealed to-the said courts of ecommon
pleas shall be tried de novo in said courts, and that the taxed costs in said

Proceedings and
costs.

courts of common pleas upon said appeals shall be the same as those now
allowed by law in the trial of appeals from the courts for the trial of small
causes in said courts, except that there shall be allowed as the attorney’s
fee, to the prevailing party, to be taxed therein, the sum of five dollars, in
all causes where the judgment appealed from does not exceed one hundred
dollars, and ten dollars in causes where the judgment appealed from

exceeds the sum of one hundred dollars. (b)

278. Skc. 8. That all appeals under this act shall be taken within five
days from the rendering of the judgment, and that they shall be put on

Time for taking
appeal.

the list for trial at the first term of the court of common pleas to which

the same shall be appealed ; provided, however, that if said appeal is taken

Proviso.

within the five days prior to the beginning of such term, in that case the
said appeal shall be put on the list for trial at the next term thereafter. (¢)

279. Skc. 4. That all acts and parts of acts inconsistent with this act be

Repealer.

and the same are hereby repealed, and this act shall take effect imme-

diately. :

An act relative to the jurisdiction and powérs of district courts in

this state.

280. Sso. 1. That hereafter suits and actions against foreign corpora-
tions may be commenced and prosecuted in any district court- of this state,
in the same manner that other suits and actions are commenced therein,
except that service of the writs and process to be employed shall be made

Approved March 17, 1893, P. L. 1893, p. 432.

Manner of prose-
cuting suits and
actions against

by the sherift of the county in which shall be located the court in which
the suit-or action is commenced, in the same manner that writs and pro-
cess are served in suits and actions against foreign corporations commenced

in the circuit court of such county.

An act in relation to the organization, powers and jurisdiction of

district courts.

281. Sec. 1. That the provisions of an act entitled * An act to regulate
the practice of courts of law, " approved March tenth, one thousand eight
hundred and ninety-three, and being chapter ninety-seven of the laws of

280

foreign corpora- %g’:@z

tions. g

Passed February 15, 1895. P. L. 1895, p. 88.
Provisions of

former act ex- —
tended. 1265-281
ROB-642
=

one thousand eight hundred and ninety-three, and any and all supple-
ments thereto, heretofore passed, or hereafter to be passed, be and the
same are hereby extended to any and all district courts, whether organized

under a general or special law.

(a) This act changed the practice which existed under the act
of 1873 (Newark district court act), and required the common
pleas to enter judgment final on an appeal from the district
court. Joy & Seliger Co. v. Blum, 26 Vr.518. Thisact authorizes
an appeal from a judgment rendered by the first district court
in the city of Newark for a sum in excess of $200. McGowan v.
Metropolitan Life Ins. Co., 28 Vr. 390.

(b) This act impliedly confers upon the court of common
pleas power to try the issues involved in an appeal case from
any district court in thie same manner as the latter court is em-

powered to try thesame,viz., with a jury, ifa jury be demanded,
and if no such demand be made, without & jury. Valentine v.
Bird, 28 Vr.

(¢) Appealsfrom a district court are to be taken within five
days after judgment is rendered, and are to be granted in the
same manner as appeals are taken from justices’ courts. ' Held,
that the action of the court of common pleas in permitting an
appeal bond to be filed at a term more than five days after
Jjudgment was erroneous. JDelaney v. Burcklee, 28 Vr, 323,

80
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XXI1. Special district courts.

An act concerning the district courts of cities in this state created:by

special statute.
Approved March 20, 1878.

282. Skc. 1. That the provisions of an act entitled “An_ act constituting
district courts in certain cities of this state,” approved March ninth, eigh-
teen hundred and seventy-seven, shall not be held to apply to cities where-
in district courts were in existence prior to the passage of said act.

283. Sro. 2. That from and after the passage of this act the jurisdiction
of all district courts created by special statute, shall be and the same is
hereby extended to every suit of a civil nature at law, in which the debs,
balance or other matter in dispute does not exceed, exclusive of costs, the
sum or value of two hundred dollars. (@)

284. Sgc. 8. That from and after the passage of this)act, in all proceed-
ings for the removal of tenants, instituted in any district court in the state
established Dby special statute, the following costs shall be taxed, and no
others: .

Summons, twenty-five cents;

Copy, five cents;

Recording return, five cents;

Entering action, five cents;

Entering judgment, five cents ;

Entering costs, five cents ;

Filing affidavit, five cents;

Filing summons, five cents;

Service of summons, sixty cents;

Trial fee in contested cases, fifty cents;

Trial fee in uncontested cases, twenty-five cents ;

Order of dispossession, twenty-five cents;

Warrant of dispossession, twenty-five cents;

Recording dispossession, five cents;

Service of warrant, fifty cents;

Swearing each witness, ten cents;

Marking every exhibit, ten cents. .

285. SEc. 4. That in all cities in this state wherein district courts are
now established by special statute, in case any vacaney shall occur by
reason of the death, resignation or expiration of the term of oftice of any
judge of such courts, such vacancy shall be filled by appointment by the
governor, by and with the advice and consent of the senate, and the per-
son appointed to fill such vacancy shall hold office for five years and until
his successor is appointed and qualified. (b)

286. Src. 5. That all acts or parts of acts inconsistent with the provisions
of this act be and the same are hereby repealed. ’

(a) An action may be instituted in the district court of New-
ark against a corporation to recover $200. Joy & Seliger Co. v.
Rlum, 26 V7. 518. The district courts of the city of Newark
have no general jurisdiction over actions forstatutory penalties
beyond §100. FKoch v, Padnerhoof, 20 Vr. 619. The district court
of Newark has jurisdiction in an action on a replevin bond to
render judgment for a penal sum of $200, with assessment of

the real sum or amount of damages due for breach of the con-
dition of the bond. .Hood v. Spaeth, 22 Vr, 129. .

(b) This section is constitutional. = Although special in form,
it is general in effect. It removed dissimilarity and created
entire harmony in the law on the subject to which it pertained,.
and thereby subserved the object of the constitutional amend-
ment. Field v. Silo, 15 Vr. 355.



