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PRACTICE.

Practice.

I. ATTORNEYS.

May appear as partners.
And be sued as other persons,
‘Warrant of attorney, when to be filed.

To declare whether writ has been issued by him, and resi-

dence of plaintiff,

Mailpractice, penalty for.

‘Warning to appoint another in case of death, removal, &c.,
of attorney.

Liable for neglect.

Must file taxed costs before execution.

Must deliver particulars of costs, when. -

. Illegal charges, penalty for.

Limitation of suits for penalty.

. Must furnish taxed costs before suit.
. Not permitted to become surety, in what cases.
. Agreements out of court not to be noticed unless in writing,

TI. HOW TO PROSECUTE AND DEFEND.

. Who may.

. Who may appear for other persons.

. Indorsement on writ if plaintiff sue in person.
. Infanis,

III. PARTIES,

Amended by section 340,

Assignment of sealed instrument by writing not under seal
sufficient.

Assignee may sue in case of death of assignor.

In action ex delicto, by husband and wife, husband may
add claims in his own right.

Action not to abate by marriage of female.

. Married woman living separate may sue, provided she

give security for costs.
Executors and administrators, how summoned ; judgment
against.

. Executor renouncing need not be joined.
. Substitution of assignee in bankruptcy, &c.
. Suit by initial letter or contraction of name.

1. TO ACTIONS ON BILLS AND NOTES,

In actions on bills, &c., parties separately liable may be
sued together. .

Declaration in.

Judgment and set-off in,

. Verdict or report in case of sel-off.

. Defendant entitled to testimony of co-defendant.
. Judgment.

. Relief granted.

Execution, order of liability on.

2. OBIECTIONS FOR NON-TOINDER OR MISIOINDER.

Non-joinder and misjoinder, amendment in case of.

Joinder of too many defendants, amendment in case of.-

Amendment of writ and declaration after plea in abate-
ment, non-residence.

Plea in abatement, proceedings in case of.

IV. PROCESS.

‘When courts open for the return of.

Return of writs of error and certiorari.

To bear date on day issued.

May issue into different counties.

How indorsed,

Omissions in writs or indorsements do not make writ void.
Return of process by sheriff.

May be shown to be untrue.

Summons, how served.

May be amended.

Capias, how executed,

Bail indorsed on, and copy of bail bond returned.
Effect of return C. C. C.

V. ARREST.

54. Female not liable to.

55 Affidavit of cause of action necessary.

56. In what sum sheriff to take bail.

57, Supreme court commissioner may order.

58. When defendant may be arrested in actions ex contracti.
59. Arrest of one of several defendants in actions ex contractu.
60. Appearance, pleading and execution in case of such arrest.
61. Execution and proceedings against bail. ’

62, Legality of orders for baildetermined by judge at chambers.
63. Discharge from arrest for insufficiency of afidavits.

64, Testimony to disprove affidavits.

65. Filing special bail no waiver of right to disprove.

VI. BAIL.

1. COMMISSIONERS.

86. Commissioners, their duty.
67. How styled ; powers of. -

2. SPECIAL BAIL,

68. Declaration by the bye not allowed,

69. Process against defendant in custody.

%0. Plaintiff, when permitted to declare.

71. Amount for which bail are liable.

72. Special ball, when to be filed.

73. Who may be.

74. Who may not be.

75. Recognizance and bail piece, form of. X

76. Plaintiff may proceed on bail bond, if special bail not putin..
77. Proceedings against sherifl’; sheriff may put in special bail.
78. Limitation of sheriff’s liability.

79. After committitur entered, plaintiff, how to declare.

80, Sheriff may put in special bail.

3. EXCEPTION.
81, Exception to special bail. Justification.
82, Notice of justification.
83. Bail, out of court, when. Order of allowance
84. Justification, when not permitied.

4, JUSTIFICATION.
85, Courts to make rules for justifying.
commissioners.
86, Bail, how to justify.

Justification before

5. RENDER IN DISCHARGE.

87. Render in discharge of.
88, Minute of render.
89, Exoneretur.

6., PROCEEDINGS AGAINST,

90. Proceeding against ball.

91, "When stayed on writ of error brought.

92. Within what time application for a stay to be made.

93, Bail, who pay the judgment, to have the benefit of it
against defendant.

7. BAIL BOND.

94, Assignment of bail bond.

95, Setting aside or staying proceedings on bail bond,
96. Where plaintiff’ has not lost a trial.

97. Where plaintiff has lost a trial.

98, When not stayed. :

99. Putting in special bail after laches,

8. DEPOSIT IN LIEU OF BAIL.
100. Deposit with sheriff in lieu of bail.
101. Repayment or application of,
102. Deposit in lieu of special bail.
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PRACTICE.

VII. PLEADING.

Declaration, when to be filed.

When, plea.

Amended by section 320.

Manner of service, fees.

Further pleadings, when to be filed.

Amendment.

Parties to take notice of filing.

Pleadings filed out of time.

Notice to compel subsequent pleading.

Pleadings to be filed together.

When advantage to be taken of failure to plead In time srule
to plead.

Affidavit with plea.

Dilatory plea to be verified.

Specification of defense, when to be glven.

General issue may be pleaded with notice,

Several pleas. .

Notice of special matter by way of replication,

Plaiutiff may reply double.

Counsolidating actions and striking out counts,

Similiter,

Copy of writing cures defective pleading.

Libel and slander.

Breaches of condition,

Performance of conditions precedent.

Express color and special traverses,

Right of private way.

. Defect in or partial failure of consideration, recoupment,

Usury or illegality under foreign statute.

Pleas pus darrein continuance,

Pleadings, defective or embarrassing, may be stricken out;
error. :

Anmended by section 314.

Set-off to be cousidered as cross-action.

VIII. AMENDMENT AND VARIANCE.

Pleadings, how amended and served,
Variaunce, when material,

‘When not material,

Court to amend.

IX. DEMURRER. .

Special, abolished.

Joinder in.

Issue of law to be first determined.
Notice of argument of,

Argument before one justice.

. JUDGMENT BY DEFAULT AND ASSESSMENT IOE"

DAMAGES.

Judgment by default or over frivolous plea.

Further time to plead.

Judgment not allowed on common countsonly.

Setting aside of or opening; lien of.

Vacating, if entered over plea.

Assessmient of damages in assumpsit.

1 actions ex contructy, where mere matter of caleulation,

Rule for writ of inquiry; rule for assessment 3 broceed-
ings on.

Notice of executing,

Costs.

Final judgment,

X1. DISCOVERY BEFORE TRIAL.

1, UPON INTERROGATORIES.
Amended by section 341,

2. ADMISSION OF EXECUTION OF PAPERS,
Admission of execution of papers.

3. INSPECTION OF BOOKS, ETC.
Order for inspection of books.

. Application for, to be hy petition.
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4. ¥XAMINATION OF ADVERSE PARTY BEFORE TRIAL,
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214,
215,

Examination of adverse party before trial, mode of obtain.
ing. .

‘When at{endance of compellable,

Mode of compelling attendance,

Mode of conducting examination.

Examination not conclusive.

Penalty for refusal to attend.

Fees.

How paid.

XII. TRIAL.

1. WHEN CAUSE TO BE TRIED, NOTICE OF TRIAL,

Amended by section 322,

Amended by section 322,

Non-suit for neglect Lo bring cause to.
By proviso.

Notice of.

‘When cause has slept four terms,
Countermand.

Short notice. -

Filing of notice of.

2 PROCEEDINGS AT THE TRIAL.

Issues of fact, triable by court, how.

Reference of matters of account. Dissent and exceptions,

Report signed by majority of referees sufficient.

Reference by justice at circuit.

Allowance 10 referee,

Notice of filing report.

Papers not under seal to be carried from bar by jury.

Jurors called as witnesses,

Jury not compellable to give general verdict.

Plaintiff to have no right to submit to non-suit after jury
have retired. Calling plaintiff not necessary.

Verdict not vitiated by bad counts,

‘Writ of inquiry in detinue, if verdict omit price.

Verdict for part in detinue, not error.

Motions for new trial and In arrest of judgment.

Argument on special verdict and demurrer to evidence,

XITI. JUDGMENT.

Inspection of, not necessary.

‘What constitutes record.

Judge may sign record. though not in office when judgment
rendered, ’ .

Minutes evidence until record made.

XIV. EXECUTIONS.

1. IN GENERAL.

Against whom to issue,

Indorsement on,

‘When returnable.

Issuable into several countles ; sale.

In case of action against principal and su rety,

Execution on second judgnient not to issue till writ of error
is determined.

Issuable within twenty years without scire JSacias,

Notice if more than six years bave elapsed.

. In case of death of one of several parties plaintiff,

Death of sole party plaintiff,

Administrator de bonis non to have execution.
Death of one of several parties defendant.
Baunkruptcey of party plaintif,

Scire fucias, service of,

In case defendant he non-resident.

Sheriff to file statement of amount collected.

2 CAPIAS AD SATISFACIENDUM, .

Ca. sa., when issuable,

Oath of non-resident, how taken, !
In case capias ad res. be in force. !
Contempt of court.

Indorsement on ce. sa.
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X V. MISCELLANEOUS PROVISIONS,

R 1. NOTICE.
216, What notice of special motions necessary
217, Service of.
218. Publication of in other states.

2. AFFIDAVITS.
219. Affidavits, notice of taking.
220, Both parties may take under same rule,
221. Examination, how conducted.
3. HABEAS CORPUS CUM CAUSA.

222, Habeas corpus, removal of suits by, Recognizance.
223. Exception to bail and justification.

224, Courts always open for presentation and return of.
225, Not to be received after issue.

226. Nor after cause remanded.

227, When {0 be disregarded.

228, Proceedings on return of.

. 4. VENUE.
229, Issue, where triable; trial at bar,
230. In transitory actions.

231, Amended by section 329.

5. SECURITY FOR CO0S1S.
232, Amended by sections 332 and 348,
233, Deposit in liea of bond for.
234. Notice-stay of proceedings.
235, Sureties to justify, exception to. .

6. PARTICULARS OF DEMAND,

236. Bill of particulars, when to be given,
237, Schedule may be annexed to pleadiugs, effect of.
238, Fees for schedule.

7. CIRCUIT RECORD, POSTEA AND JUDGMENT.

939, Circnlt record, how made up and transmitted.
240. Postea.
241, Judgment on postea—notice.

8, BILL OF EXCEPTIONS.
242, Bill of exceptions.
243, Amended by section 334.
244, What it shall contaln.
245, Return of.
246, Bill of exceptions, rule to show cause, how far a waiver
of—rule may be special.

9. CASE CERTIFIED.
247. Case certifled.
248, Clerk to file certificate and enter rule.
249. Error assignable on.

10. STENOGRAPHIC REPORTER.

250, Stenographer.
251, Compensation of.
252, Fee taxable for,

11, SUITS BY COMMON INFORMERS,

253, In penal actions, time of instituting to be noted.
234. Name and title to be indorsed on process.

255. General issue pleadable.

236. Recovery by covin no bar.

257. Prosecutor, when liable for proportion of penalty.
258, When prosecutor {o pay costs.

259. Tn what cases six preceding sectious applicable,

12. EXCEPTIONS TO JUDGES.
260, Judges, when not to sit.
261. When not to strike jury.
52. Challenges, how to be tried.
263. ot to act as clerk, attorney or counselor.
264. Not disqualified because a taxpayer.

XVI. COSTS.

265. When recoverable by plaintiff.
266, By defendant.
267. On arrest of judgment.

PRACTICE.

268, Amended by section 819,

269, When title to lands comes in question.

270. When suit removed by habeas corpus.

271. In circuit court.

272, In actions cognizable in justice's court.

273. But plaintiff may recover if judge certify.

274. In actions of tort—when.

275. In snits on same instrument only one bill of costs to be
allowed. ’

278, On scure facias.

277. Actions of assault, slander, &e.

278, Where one of several defendants is acquitted.

279. On demurrer.

280. If demurrer be overruled.

231. State to recover, but not to pay.

252. Clerk to tax.

253, How to be classified.

234. Retaxation.

285. Printing.

XVII. POWERS OF THE COURT OR A JUDGE.

256. Court may protect property or restrain its removal.

297. Court may appoint sergeant-at-arms.

288, May order verdict to be taken by clerk.

289. May consolidate actions and cross-actions.

250. Judge may make rules or orders In term or vacation.

291, But not in certain cases.

292. May grant rule to show cause why judgment may not he set
aside.

293. May make order for payment of money in case of disputes
between execution creditors.

294, May grant rule to show cause why mandamus or quo war-
ranto should not issue.

295, Argument of motions before justices at chambers.

296. Judge may refer motions to supreme court.

297. Courts may make rules,

298. Courts may make rules.

299. Rules of supreme court applicable to circuit courts.

XVIII. CONSTRUCTION.

800. Singular number and niasculine gender applicable to what.
301, Practice act not applicable {o justice court act.

XIX. SUPPLEMENTS

302. Sheriff to keep record of return made o each wrif served.

303. Statement of judgments, when to be recorded by clerks.
‘What to contain.

804. When record to be made as now required by law.

305. When defendant held to bail in action on contract, lawful
on trial to inquire into fact of fraud.

306. When venue improperly changed, costs of trial to be paid
by county in which venue properly laid.

807. Taxation and certification of costs.

308. In suiton bond of township collector, what claims may be
included.

309. Recognizance not to bind goods or lands until names of
persons taking same are entered by clerk in a hook, &e.

310. Party refusing to answer interrogatories may be debarred
from prosecuting suit.

311. Law judge of pleas may practice in other courts.

312. Amended by section 339.

313, Repealer. .

314, Frivolons pleas or demurrer or sham pleas may be struck
out on notice.

315. Adverse party may require specification of cause of
demurrer.

316. Amendment of pleading demurred to, terms.

317. Notice of motion to strike out pleading, what to contain.

318. Repealer.

319. When costs not recoverable in supreme court. Exception.

320. Declaration may be filed and copy served at time of issue
of summons or may be annexed tosummouns, Return
of sheriff.

321, Amended by section 331,

322, Cause to be tried at next term after issue joined. Notice
may be given for day in term.

323, What defendant may plead fo replication.

324. Suit may be instituted against unincorporated associations.

325. Execution msly issue upon judgment as against corpora-
tions,
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PRACTICE.

Action not to affect personal liability of members.

Act not fo give such associations other powers or liabilities
of corporations.

New trial may be granted after expiration of term.

Rule to show cause why venue should not be changed may
be granted in vacation.

Munielpal corporations not to file affidavit with plea or
demurrer.

. 'Writ of certiorari in assessment for taxes not allowed un-

less applied for within nine years from date of tax sale.

. Amended by sectlon 348,

‘When bill of exceptions to be sealed, when time for prepara-
tion is granted.

. Upon death of judge withont having sealed exceptions,

canse may he heard on exceptions agreed on.

In actions on contract, affidavit of merits to be filed within
ten days from service of declaration,

Notice to he indorsed upon copy of declaration.

Copy of declaration may beserved at the time of the servize
of the summons.

Repealer.

‘When execution may be sued out against realand personal
estate of deceased party.

Assignee of bills and writings may sue in his own name,
allowing set-offs, &c.

‘Written interrogatories may be served on opposite party.

Action may be broughtagainst unincorporated company or
association united for business purposes.

Executions may issue as against corporations.

. Personal liabllity of members not affected.
. No powers or liabilities of corporations given except as

herein set out.

Compensation of sergeant-at-arms.

Repealer. .

Non-resident plaintiff to give security for costs by hond.

If plaintiff is ignorant of name of defendant, he may desig-
nate him in the summons by a fictitions name,

. When name becomes known, proceedings already taken to

be amended.
Summons, how served and published.
To extend to practice in courts for the trial of small causes.
TRepealer.
Circuit court judges in counties of the firat class may fix
salary of stenographers.

. Clerks of circuit courts to sign posteas when the judge who

tried the case has died.

Amended by sections 338 and 364,

‘When affidavit of merits filed, affidavit to plea or demurrer
not necessary.

Amended by section 364.

Amended by section 362.

Amended by section 363,

Action, how brought against heirs and devisees when
creditor unable to ascertain who are all the heirs and
devisees or whether all are alive or dead, &c.

2. Proceedings in case of non-residence of heirs and devisees.
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363. Judgments against non-residents, &e.

384, How to revive and reinstate action or suit, when failure to
file pleadings, &c., Is caused by neglect, &c., by attorney.

365. Repealer.

366. Notice of appeal by private corporations, how made.

XX. MISCELLANEOUS ACTS.

367. Plaintiff to recover damages in assizes, &c.

368, Poor persons to have process gratis.

369, Courts to assign them counsel, &c.

870, Not compelled to pay costs. .

371. Distribution of proceeds of sale of lands pald into court,

372. When proceeds of real estate sold or taken upon compen-
sation may he pald into court of chancery.

373. When person a ward of court,

374. Court of chancery may make rules to carry act into effect.

375. Repealer.

376. Proceedings agalinst non-resident defendants in local
actions. :

377. Repealer.

378. When taxpayer may institute action on behalf of county or
township.

379. When taxpayer may intervene in action brought against
township or county. )

380. Officers’ returns of writs not to be recorded.

381, Review of conviction and judgments for contempt by the
supreme or prerogative court. .

382. Conviction and judgment on petition to be certified to
supreme or prerogative court. Bond.

883. Partner of law judge not to practice in court where lIaw
Jjudge presides.

384. Penalty,

385. ¥ow notice to be served when no provision is made by law
for giving or serving such notice.

336. Notice heretofore given under order of cours legalized.

387. Who may appear and prosecute actions,

388. Amended by section 384,

389, Writ of attachment issued under this act to bind property
from the time it is delivered to sheriff, &ec.

390, Issuing of writ the beginning of the action. No summons
necessary.

391, Special execution to Issue upon recovery of judgment.

392, Upon glvingbond property may be released,

393. Supreme court to make rules and regulatiops to carry out
provisions of act.

39%4. In all causes in which & capias «d respondendim may Issue,
in an action upon contract, a writ of attachment may be
awarded.

3953. Testimony taken before supreme court commissioners, &c.,
stenographically, to have same force and effect as if
written in longhand and signed by the witnesses.

396. Women may practice law.

397, Service of mesne process in actions ex delicfo agalnst nop-
residents, &c.
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R S. 16, 200, 321,

23, 850, 449, 801,
833, 856, 929, 949,
950, 951, 965, 976,
992,

P. L. 1847, p. 56
“ 1849, p. 129.
“ 1851, p. 317.
“ 1853 . 402.
“ 1854, . 259.
“ 1855, p. 288,

668,
“ 1857, p. 191,

291,
¢ 1858, p.

106,
« 1881, p. 212,
313..
“« 1862, p. 58.
“« 1863, p. 10
961, 469,
“ 1865, p. 776,
¢l
« 1869, p. 1152,
1230, 1296.
“ 1870, p. 59,
“ 1871, D, 7,59,
92, 123

W 1879, p. 3T,
“ 1873, . 65.

Attorneys, part-
ners, may appear
as such.

éPz L. 1855, p. 288,

- ‘May be sued as
other persons.
- Revision.

‘Warrant of attor-
ney, when-to be

ed,
P. L. 1855, p. 288,
28,

Afttorney to
declare residence
of plaintiff, &c.
Ib., ¢ 4.

Penalty for mal-
practice.
R. 8. 929.

‘Where solicitor or
attorney ceases to
act.

Ib., 4.
Amended.
Attorneys liable
for neglect, &e.
1b., 3 6.

Taxed costs to be
filed before execu-
tion.

Ib., 37.

I. Attorneys.

An act to regulate the practice of courts of law.
Revision—Approved March 27, 1874.

L. That attorneys-at-law and solicitors in chancery, partners in  their
business as attorneys and solicitors, may, in their partnership name, appear
and prosecute or defend any action in any court of this state. (@)

2. That attorneys-at-law shall, for any debt, demand or damages, be

“liable to be sued before any of the courts of this state in like manner, and

by the same process and form of action as other persons not being attorneys
are liable to be sued, any plea of privilege or exemption to the contrary
notwithstanding.

3. That no warrant of attorney, or copy thereof, need be filed in any

‘action, except in cases of judgment by confession in actions not com-

menced by process. - .

4. That any attorney whose name shall be indorsed on any summons or
capias ad respondendum, shall, on demand in writing, made by or on behalf
of any defendant, declare forthwith in writing, whether such writ has
been issued by him or by his authority, and also the place of abode of the
plaintiff; and if such attorney shall declare that the writ was not issued
by him, or by his authority, or shall refuse to declare. the place of abode
of the plaintiff, then no further proceedings shall be taken in the action
without leave of the court. (b)

5. That if any counselor, solicitor or attorney-at-law shall be guilty of
malpractice in any of the courts, he shall be put out of the roll, and never
after be permitted to practice as a counselor, solicitor, or attorney-at-law,
unless he shall obtain a new license, and be again enrolled in due form
of law. :

6. That when any solicitor or attorney shall die or remove out of this
state, or be put out of the roll, the person for whom he was solicitor or
attorney shall be warned to appoint another in his stead, and if he fail to
do so the adverse party may proceed in the action.

7. That if any solicitor or attorney-at-law shall neglect or mismanage
any cause in which he shall be employed, he shall be liable for all dam-
ages sustained by his client, to be recovered by action of trespass on the
case, with costs.

8. That every attorney-at-law, before he issues execution, shall file the
taxed bill of costs, or a copy thereof, in the office of the clerk of the court
out of which the same is to issue; and if he fail so to do he shall forfeit

(@) When one counsel signs for the firm, authority will be
presumed to exist for the signature of all the members. Hamp-
ton v. Codington,1 N. J, L. J. 8. A contract of anattorney-at-iaw
for a certain remuneration for his services is legal and can be
enforced by suit, such an officer not standing on the same foot-
ing as an advocate. Schomp v. Schenck, 11 Vr. 195. The law of
maintenance and champerty does not prevail in this state, b,
Shreve v. Freeman, 15 Vr. 78, Tierney v. Wilson, 16 Vr. 282.
Counsel fees cannot be recovered by action, unless a contract
fixing the amount can be shown. Hopper v. Ludium, 12 Vi,
182. Counsel fees can be recovered by action where an agree-
ment has been made to pay & specific sum for services as
counsel. Zubriskie v. Woodruff,19 Vr. 610.

(b) For method of proceeding where the attorney of record
denies that he is the attorney, see Anonymous, 1 Har. 396. Mar-
tinisiv. Johnsion, 1 Zab. 239. Harwood v. Smethurst,1 Vr. 230,
If the attorney of record neglects or refuses to state his client’s
place of residence, the other party may have a rule to show
cause why security for costs should not be filed. Mulford v.
Geschchial, 1 Har. 272. Such demand does not stay the running
of the defendant's time to plead. Whitney v. Merchants' Nat.
Bank,11 Vr. 481. If plaintiff’s attorney refuse to declare the
place of abode, or 80 long omit that his failure amounts to & re-
fusal, the plaintiff can proceed no further in the action without
leave of the court. Jb.
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ten dollars to the party aggrieved, to be recovered by action of debt, with
costs. '

© 9. That when any solicitor or attorney-at-law shall "receive the costs
accruing on any suit, he shall, if required by the party at the time of pay-
ment or at any time within six months afterwards, draw up and deliver
the Dbill of particulars, with a receipt to the party paying or who shall have
paid the same; and if he fail so to do he shall forfeit ten dollars to the
party aggrieved, to be recovered by action of debt, with costs.

10. That if any solicitor or attorney-at-law shall charge in his bill of
costs for services not actually done, or for services not allowed by law, or
shall take any greater fee or reward for any service by him done than is or
shall be allowed by law, he shall pay to the party aggrieved thirty dollars,
to be recovered by action of debt, with costs. (a) -

. 1L That the penalties mentioned in the three preceding sections of this
act shall be sued for within one year after the offense committed, and not
after.. : .

12. That no solicitor or attorney shall commence or maintain any suit for
the recovery of any fees, charges or disbursements, in equity or at law,
against his client or legal representative, until after such solicitor -or
attorney shall have delivered to such client or his representative, or- left
for him at his dwelling-house or last place of abode, a-copy of the taxed
bill of such fees, charges and disbursements. ()

- 13. That no practicing attorney of the courts of the state shall be per-
mitted to become surety, on any bond given as security for costs, nor upon
“any replevin bond, nor any bond given to obtain a certiorari to a justice of
-the peace, or any court of common pleas; and any such bond signed by
any practicing attorney as surety, shall be held to be insufficient.

14. That no admissions, consents or agreements, made out of court by
‘the parties, or their attorneys or counselors, with respect to the conducting
of any suit, shall be taken notice of by the court, unless the same shall
‘have -been reduced to writing, and subscribed. by the persons making the
same. (¢) o S

II. How to prosecute and defend.

15. That every person of full age and sound memory (d) may appear and
‘prosecute or defend any action in any of the courts of this state, in person
or by his solicitor in chancery or attorney-at-law. ] o

6. That no person, except in his own case or in the case of an infant,
‘shall be permitted to appear and prosecute or defend any action in any of
the said courts, but such as is a licensed solicitor or attorney-at-law, who
_shall be under the direction of the court in which he acts. [See Sec. 387,
" post.] ' :
~ 17. That if the action be prosecuted by the plaintiff in person, then the
summons, or capias ad respondendum, shall be indorsed with a memoran-
dun, expressing that the same has been sued out by the plaintiff in person,
and mentioning the place of his abode.
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23.

(a) This penalty is for all the overcharges included in one
bill of costs, and 1ot thirty dellars for each excessive item.
Tanner v. Croxail, 2 Hur. 332.

(b) This section has no_ application to a snit brought to
recover the amount of a bill of costs in a proceeding to try the
r:i;gllnlb lg personal property in a justice's court. Cole v. Lunger,
13 Vr. 381,

(e) Bee Welsh v. Blackwell, 2 Gr. 344, 345. Caldwell v. Estell,
Spen. 1326. _Union Locomotive Co, v. Erie E. R, Co.,8 Vr. 23, 21.
Wilson v. King, 8 C. E. Gr. 150. ’

(d) Idiots and lunatics must sue by their guardians, Dor-
sheimer v. Roorback,3 C. E. Gr. 438. A biil filed in the name
of an idiot by a volunteer, styling himself her next friend,
not appointed her guardian upon inguisition found, nor

-aunthorized by the court to file the bill as her next friend,
will he dismissed on motion of the defendant, 7b. A
Innatic having an interest in the case, must be made a
party. Harrison v. Rowan, 4 Wash. C. C. 202,207. An idiot
must appear before the court in person —a lunatic may
appear by attorney. Chvenhoven's Case, Sax. 19. A Iunatic
can sue only by his committee or guardian, who 18 respon-
sible for the conduct of the suit, or by the attorney-general
ror next friend, where the interests of the guardian clash

with those of the lunatic. Norcom v. Rogers,1 C. E. Gr. 484.
If a complainant appear upon the face of the bill to be a
lunatic, and po next friend or committee named in the bill,
the objection may be raised by demurrer, or by motion to take
the bill from the files. ). A bill exhibited by a person of un-
sound mind should be taken from the files.  Ib. The bill in
this cause having been filed by a lunatic, and the defendant
having demurred, leave was given to withdraw the demurrer,
and bill ordered 1o be taken fron: the files. Jb. The guardian
of a party defendant, declared a lunatic after the bill was filed,
should be made a party to the suit. Search v. Search, 11 C. E.
Gr.110. A mere stranger to an alleged idiot cannot appear for
her. Rorback,v. Vun Blarcom,5 C. E. Gv. 46l. The common-
law rule that lunatics should defend in the same manner as
other persons, has been adopted in this state. TVan Horn V.
Hann, 10 Vr.207. The proper practice is by rule of court for
the appointment of an attorney, after notifying the guardian of
such application. In such case the court wiil appoint the at-
torney. Ib. In attachment against the estate of a lunatic, he
need not appear and be defended by his next friend. Weber v.
Weitling, 3 C. E. Gr, 441. Where the attorney of a lunatic
ceases to act, the notice to substitute another atiorney must-be
served upon his comunittee, Denv. Folger, Spen. 115, X
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band and wife.
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P. L, 1867, p. 959.
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considered as one
person.,

R. 8. 350, 3 6.
Amended.

{a) A father has the first and best right to actas the next
friend of his infant child, in any litigation necessary for the pro-
tection of his child’s rights. Ruev. Meirs, 18 Stew. 377.

(b) The form of the assignment is immaterial ; it may be by
writing under seal, by writing without seal, or by meredelivery
Winfield v. Hudson, 4 Dutch, 255, 264, G

for value,
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18. That if an infant be entitled to any action, or if an action be brought
against him, his guardian duly appointed by competent authority; or spe-
cially admitted for that purpose, shall be permitted to prosecute or defend
for him; but in no case shall the proceedings be deferred or stayed until
the infant arrives at full age. (a) .

III. Parties.

19. [Amended by Sec. 340, post.]

20. That the assignment of any sealed instrument by writing not under
seal, shall be as valid and effectual, both at law and in equity, as if made
by writing under seal. (b)

21. That the assignee for a valuable consideration of any chose in action,
heretofore or hereafter assigned, if the assignor be dead, may sue for and

‘recover the same in his own name; and the defendant in any such action

may set up and avail himself of any defense thereto, arising before he shall
have received due notice of such assignment, in the same manner, and
with the like effect, as if the assignor had been living, and the action had
been brought in his name. (¢) .

2, That in any action by a husband and his wife for an injury done to
the wife, in respect of which she is necessarily joined as co-plaintiff, it shall
be lawful for the husband to add thereto claims in his own right arising
ex delicto, and separate actions brought in respect to such claims may, by
order of the court, or a judge, be consolidated ; provided, thatin case of
the death of either plaintiff, such suit shall abate only so far as relates to
the cause or causes of action, if any, which do not survive. (d)

28. That no action now pending or hereafter to be brought in any court
of record in this state, wherein a female is or may be a party, shall abate,
by reason of the marriage of such female after suit brought ; but the action
shall proceed to final judgment. in the name of such female as plaintiff or
complainant, or as defendant, as the case may be, notwithstanding such
marriage.

24. That any married woman, living separate from her husband, may
bring suit in her own name for the recovery of damages for any injury
done to her person or reputation; and it shall not be lawtul for the husband

of such married woman to control, discontinue, release or in any way inter-

fere with such action, but the same shall proceed and be under the control
and direction of said married woman, as if she were a feme sole.

25. That in actions against several executors or administrators, all the
same executors or administrators shall be considered as one person, repre-
senting the testator or intestate, and such of the executors or administra-
tors as the sheriff shall return summoned, shall answer to the plaintiff;
and in case judgment shall pass for the plaintiff he shall have his judgment

legal effect, an agreement so as to affect the bond. McCotter v.
De Groot, 4 C. E, Gr. 72; reversed, 4 C. E. Gr. 531, The assignee
takes it subject fo all the equities which existed at the time
of the jassignment, between the original parties. Barrow v.
gt Bispham, 8 Hal, 110, Shannon v. Marselis, Sax. 413. Van Hook
een, C. J.

An assignment of a bond or other specialty need not be by
deed or in writing, in order to enable the assignee to sue
in his own name. Allen v. Pancoast, Spen. 68. Where an instru-
ment I8 made assignable by statute, hut not in any specified
mode, and by the terms of the contract it is made assignable by
indorsement, the holder may in that mode acquire title to the
instrument, and a right to maintain an action thereon in his
own name. Winfield v. Hudson, 4 Duich. 255. An assignment
does not necessarily imply or require writing. Hulchings v.
Low,1 Gr.247, Drake,J. Securities may be transferred under
the provisions of a trust deed, by delivery. FPrecland v.
Van Horn, 2 C. E. Gr.137. Tt is not necessary that the assign-
ment of a bond, when made under seal, should show any
consideration. Gregory v. Freeman, 2 Zah. 405, An assignment
of a bond and mortgage duly executed is prima facie evidence
that the consideration was paid. Westervelt v. Scott, 3 Stock.
80. If the holder of a bond assign it for more than is due
upon it, he Is liable to the adsignee for the deficiency. Decker
v. Adams, 4 Duteh. 511. Assignment of' a bond implies no guar-
antee, Garrelsie v. T'an Ness, Pen, ¥20. Davenport v, Barnes,
Pen. *211,  Dilts v. Trimmer, Pen. *351. An agreement by an
assignee ot'a bond and mortgage, that he would call at the office
of the obligor for the interest, does not make that office ever
after the only legal place for payment, and is not, in form or

.

ﬁGSonwwille Co.,1 Hal. Ch. 137,633, Cornish v. Bryan, 2 Stock.

() On an express covenant as to the quantity of land con-
veyed, an assignee may sue after the death of the assignor, by
showing that she is an assignee for a valuable consideration.
Andrews v. Rue, 5 Vr. 402, Itseems that the assignment must
be in writing, and also that the assignor be dead, or the suit
must be in the name of the original promisee. Morrow v.
Vernon, 6 Vr. 490, 492.

(d). A married woman can recover damages only for her per-
sonal injury and suffering, The loss of income from her in-
capacity, and the expenses of her cure, must be recovered by
her husband. Kiein v. Jewett, 11 C. E. Gr, 474,12 €. E. Gr. 550,
Before March 25th, 1852, an action brought by a husband against
an administrator to recover his wife’s share, would not be
abated by the death. of the husband after verdict and before
Jjudgment. Teneick ads. Flagg,5 Duftch.25. In all instances
except where the feme covert is living in a state of separation
from her husband, he retains his common-law power of control
over and interest in the action, The hushand has not a mere
power to sue for the wife, but he has the power coupled with an
interest in the suit, Pennsylvania R. R. Co. v. Goodenough, 26
Vr.577. In an action by husband and wife for a personal in-
Jur_%' tt} bthe wife, his contributory negligence will defeat the
suit. .
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and execution against such of the executors or administrators as the sheriff
shall have returned summoned, and against all others named in the writ,
of the goods and chattels of the deceased, the same as if they had all been
summoned or had appeared. (a)

26. That in case any executor or executors have refused, or shall refuse,
in writing, to prove the last will and testament of any testator, and shall
file such refusal in the surrogate’s office of the proper county, the execu-
tor or executors who have proved, or shall prove said last will and testa-
‘ment, may maintain a suit at law, without joining in such suit, such
executor or executors so refusing as aforesaid.

27. That if any plaintiff, after suit commenced, shall become a bank-
rupt, or make an assignment for the equal benefit of his creditors, the
assignee in bankruptey or under the deed of assignment, may, by order of
the court or a judge, be substituted as plaintiff, and the suit shall there-
after be continued in his name; provided, that the defendant in such action
shall be entitled to the same defenses and set-off as if the suit had been
continued in the name of the original plaintiff.

28. That in all actions upon bills of exchange, promissory notes, or
other written instruments,any of the parties to which are designated by the
initial letter or letters or some contraction of the Christian or first name or
names, it shall be sufficient in every affidavit to hold to bail, and in the
process or declaration to designate such party by the same initial letter or
letters or contraction of the Christian or first name or names, instead of
stating the Christian or first name or names in full. ()

1. TO ACTIONS ON BILLS AND NOTES.

29. That the holder of any bill of exchange or promissory note, instead
of bringing separate actions against the parties separately liable thereon,
may include all or any of them in one action, and proceed to judgment
and execution, in the same manner as though all the defendants were joint
contractors, subject, however, to the qualifications hereinafter provided. (¢)

0. That in every such action the plaintiff may declare on the money
counts alone, annexing to the declaration a notice containing a copy of the
bill or note, with the indorsements, and stating that the action is brought
to recover the amount due thereon; but he shall not declare against any
several drawer, maker, indorser, or acceptor, not served with process, or a
copy of the declaration; and any joint drawer, maker, indorser, or acceptor
may plead in abatement the non-joinder of any other joint drawer, maker,
indorser, or acceptor; and no judgment shall be rendered, or record made
up against any several drawer, maker, indorser, or acceptor, not served
with process, or a copy of the declaration, which copy shall be served on
or before the filing of the same, and an affidavit of such service shall be
annexed to and filed with the declaration; but judgment may be obtained
against joint contractors, some only of whom have been served with pro-
cess, and such judgment shall have the same effect against the joint con-
tractors as heretofore.

31. That in any such action, judgment may be rendered for the plaintiff
against some one or more of the defendants, and also in favor of some one
or more of the defendants against the plaintitf, according as the rights and
liabilities of the respective parties shall appear, either upon confession,
default in pleading, or on a trial; and any person sued shall be entitled to
set off his demands against the plaintiff in the same manner as though
such defendant had been sued in the form heretofore nsed; (d) and when
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(¢) When executors have all taken out letters, they are co-
executors of the will, and must sue and be sued jointly, in the
sanme mamner as it they had all proved the will at the same
time and before the same officer. Coursen’s Cuse, 3 G, Ch, 408.
In actions against executors, only those who have proved the
will need be joined. Cole v. Smalley, 1 Dulch. 374, 380.

() Initials cannot be used for Christian names of parties to
actions, except in cases of parties described by initial letters in
bills of exchaige, promissory notes, or other written instru-
ments, Elverson v, Richards, 13 Vi, 69. The omission to give

the full name is fatal, except in actions mentioned in this sec-
tion. Dittmar Powder Co. v. Leon, 13 Vr. 540. See Kearsley v.
Gibbs, 15 Pr. 169,

(e} This section doey not extend 1o suits in justices’ conrts.
Craft V. Smith, 6 Vr. 302.

(d) Set-off of an individual debt cannot be pleaded by one of
two joint and several makers of a promissory note to an action
against both makers under this section. Polls v. Barlow and
Marsh, 18 N. J. L. J. 246.
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(a) Upon application by aco-defendant for control of a Jude-
im, whereon he was secondarily liable under
this section, it was ordered, on disputed facts of indebtedness,
that he have the full benefit and control of the Judgment and

ment paid by hi
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judgment shall be rendered in favor of any defendant, he shall recover his
costs against the plaintiff in the same manner as though judgment had
been rendered for all the defendants.

32. That if, upon the trial of any snch action, the whole amount of the
set-off allowed shall equal or exceed the amount allowed to the plaintiff,
then, in the first case, the verdict or report shall be in favor of the defendants
generally, and in the last case for the excess, and in all cases the verdict or
report shall certify the amount allowed to each defendant as a set-off.

33. That the rights and responsibilities of the several parties to any such
bill or note, as between each other, shall remain as heretofore, saving only
the rights of the plaintiff so far as they may have been determined by the
judgment, and any one or more of the defendants shall be entitled to the
testimony of any co-defendant as a witness in all cases where he or they
would be entitled to his testimony had the suit been brought in the form
heretofore used; and the plaintiff shall be entitled to the testimony of any
defendant as a witness in all cases where he would be entitled to his testi-
mony against the other parties to the bill or note had the suit been brought

/in the form heretofore used.

34. That it shall'not be necessary for the plaintiff to include in the same
record a’ judgment against all the parties to said bill or note, but judgment
may be entered against any of them whenever the plaintiff would have
been entitled to the same had the suit been commenced against such party
only ; and if the trial or’ hearing of such cause be put off by any of the
parties to said bill or note, or if a judgment by default shall have been ob-
tained against part of the defendants, the plaintiff may proceed to the trial
or hearing against the other parties in the same manner as if the suit had
been commenced against the other parties only. . :

35. That any party to any promissory note or bill of exchange, who

shall be sued jointly with any other party thereto, may apply to the court,

or a judge thereof, for any order or relief to which he would be entitled if
he had been separately sued, and the court or judge may, in their discre-
tion, grant to him such order or relief as would be granted to such party
if separately sued. ) o )

36. That whenever an execution against goods, or against goods. or
lands, shall issue in any such action upon a bill or note, as is hereinbefore
provided for, it shall be the duty of the sheriff, or other officer, after making
a levy upon the property liable to the execution, to make the money out
of the property of the defendant or defendants primarily liable, as between
themselves, for its payment, according to the terms of the bill or note, if
it can be done before selling the property of the person or Ppersons second-
arily liable; and for the information of such officer, it shall be the duty of
the plaintiff or his attorney to indorse on the execution the order in which
the defendants, according to the terms of the bill or note, are liable, as
between themselves, for its payment; and if such indorsement be omitted,
or be untruly made, it shall be the duty of the court to set aside the exe-
cution as irregular; and if the judgment be paid by a defendant or defend-
ants secondarily liable, as between themselves, it shall not be considered
satisfied as against the defendant or defendants liable over on the bill or
note to the defendant making such payment, but he shall have, on appli-
cation to the court or a judge, giving notice thereof to the other parties to
the judgment, and subject to such regulations as may be imposed, the full
benefit and control of such judgment for the purpose of compelling repay-

‘ment from the defendant or defendants liable to him for such repayment,

and on this application the court or judge may order an issue to try the
question in controversy. (a) ‘

execution, with stay of same after levy, and that an issue
should be made and joined to try the question in controversy
between the defendants. Durand v. Trusdell, 15 Vr. 597. See

D., L. & W. R. R. Co. V. Oxford Tron Co., 11 Stew. 153.
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2. OBJECTIONS fOR NON-JOINDER .OR MISJOINDER.

37. That the non-joinder or misjoinder of a plaintiff shall not be objected
.to by the defendant, unless he give written notice of such objection to the
. plaintiff, within five days after filing his plea or demurrer, and state in
.such notice the name of the person alleged to have been omitted or
.improperly joined; and it shall be lawful for the court or a judge, at any
time before the trial of the issue, whether of law or of fact, to order, upon
such terms as they or he shall think proper, that any person not joined as
plaintiff in such cause shall be so joined, or that any person originally
_joined as plaintiff shall be struck out from such cause, if it shall appear
that injustice will not be done by such amendment, and that the person
to be added as aforesaid, either in person or by writing under his hand,
consent to be so joined, or that the person to be struck out, as aforesaid,
was originally made a party without his consent, or that such person
‘consent, in manner aforesaid, to be struck out; and upon making and
filing such order and written consent, the previous proceedings in the
cause on the part of the plaintiff shall be amended in conformity thereto,
and when any such amendment shall be made, the liability of any person
who shall be added as co-plaintiff shall, subject to any terms imposed as
aforesaid, be the same as if such person had been originally joined as
plaintiff; and the defendant shall plead to such amended declaration in
thirty days after a service of a copy thereof on him. (a)

38. That the joinder of too many defendants in any action upon con-
tract shall not be objected to on the trial of the cause, unless the defendant,
within five days after filing his plea or demurrer, give written notice to
the plaintiff of such intended objection ; and upon such notice being given,
it shall be lawful for the court, or a’ judge, at any time before the trial of
the cause, to order, upon such terms as they or he shall think proper, that
the name of one or more of such defendants be struck out, if it shall
appear that injustice will not be done by such amendment; and upon
.making and filing such order, the previous proceedings in the cause, on
the part of the plaintiff, shall be amended in conformity thereto, and the
.defendant shall plead de novo in thirty days after service of a copy of the
amended declaration. (b)

39. That in any action on contract, commenced by summons, where the
‘non-joinder of any person as a co-defendant shall be pleaded in abatement,
the plaintiff shall be at liberty, without any order, to amend the writ
and declaration, by adding the name of the person named in such plea in
abatement as a joint contractor, and to serve the amended writ upon the
person so named in such plea in abatement, and to proceed against him
and the original defendant; and they shall pléad to the amended declara-
tion in thirty days after service of a copy thereof, but the date of such
amendment shall, as between the person so added and the plaintiff, be
considered for all purposes as the commencement of the action; provided,
that if the person so added do not reside within the jurisdiction of the
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() Objections founded on the non-joinderof parties cannot be
received by the court, at the Lrial, except on certain conditions.
Ball v, The Consoliduted Franklinite Co.,3 Vr.102. 1f B. and
C. sue in trespass for taking goods in which C. had no prop-
erty and B. owned one-half, and no notice is given of a mis-
joinder, B. is entitled 10 recover as damages half the value
of the property. Furrel v. (olwell, 1 Vr. 123. When. an
action Is brought in the name of one of several joint
contractors, and no notice is given of the nou-joinder, the
defendant cannot at the trial question the right of the
plaintiff to sue alone, but he may insist that the coutraet was
Joint. Brown v. PFitch, 4 17. 418, In an attachment issued
against one of several joint debtors, when all of such debtors
are non-residents, if' the defendant appears and pleads the non-
Joinder of the omitted parties, such plea will not be sustained ;

. but the plaintiff cannot amend and join the omitted deiendants,
Thayer v. Treat, 10 177.130. A husband is an improper party
to a suit on & judgment obtained in another state by his wife,
Unless, however, the notice, of misjoinder which is required

. by this section he given, such imiperfection -cannot be taken

- advantage ol by demurrer.  Lelmon v, Hoauk, 13 Vi, 206, Sec-
tions 37 and 38 of the practice act are not applicable to courts for
the trial of small causes or of the common pleas in the trial of
appeals therefrom. Jones v. Cook, 25 17 515.

Cv. Loughridge, 13 Vr. 21,

(b) The non-joinder of defendants is not a ground for non-
suit; formerly it could be taken advantage of only by plea
in abatement. Mershon v. Hobensack,3 Zab. 580. Where too
many defendants are joined in an action on contract, the pro-
ceedings can only be amended in the manner pointed out by
this section. If not so amended, the court has no power to
amend the pleadings, upon the trial, by striking from the
record the name of the defendant improperly joined. Flenming
v. Bellis, 2 Dulch. 263. In case of a misjoinder of defendants,
and no notice given by the defendants of such misjoinder, the
plaintiff is not entitied to a verdict against all the defendants,
unless such verdict be warranted by the proofs, Pafterson
In such astate of the proceedings,
the plaintiff cannot be non-suited, if he proves a case against
any of the defendants, but will have a verdict aguinst such
only as are proved to be Jiable. 76. The nou-joinder of a
defendant in an action ex confracty can be taken advantage
of unly by plea in abatement. If thegeneral jssue be pleaded,
and it appeared at the trial that a person who «hould have been
a defendant has bheen omitted, the plaintiff is entitled, the
merits being with him, to a verdict agninst the defendants on
the record. Lieberman V. DBrothers, 26 Vv, 379, See Vunk v.
Rarian River R. B. Co., 27 Vr, 395,
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(a) See ante, COURTS, Sec. 11; ERRORS, Sec. 9. A summons
will not be quashed, nor will its service be set aside, because it
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court, then the amended writ and declaration need not be served upom
him; and provided further,that all pleas in abatement of the non-joinder
of any other defendant shall state the place of residence of the person
whose non-joinder is pleaded. i

40. That in all cases after such plea in abatement and amendment, as is

provided for in the next preceding section, if it shall appear upon the trial

of the action that the person so named in such plea in abatement was
jointly liable with the original defendant, the original defendant shall be
entitled, as against the plaintiff, to the costs of such plea in abatement ;
but if, at such trial, it shall appear that the original defendant is liable, but.
that one or more of the persons named in such plea in abatement is or are
not liable as a contracting party or parties, the plaintiff shall nevertheless.
be entitled to judgment against the other defendant or defendants who shall
appear to be liable ; and every defendant who is not so liable shall have
judgment, with his costs, as against the plaintiff, who shall be allowed the
same, together with his costs, on the plea in abatement and amendment,
as costs in the cause against the original defendant, who shall have so
pleaded in abatement the non-joinder of such person; provided, that any
defendant so pleading in 'abatement shall be at liberty, on the trial, to
prove the liability of the defendant or defendants named by him in such
plea in abatement.

IV. Process.

41. That courts of law shall always be open (except on Sunday) for the
return of all writs and process in ecivil actions, except writs of error, cer-
tiorari, mandamus and quo warranto. (a) '

42, That the circuit court and court of common pleas shall be open at
all times (except on, Sunday) for the presenting and return of writs of error
and certiorari. () ]

43. That all writs and process shall bear date on the day on which the
same shall be issued, and may be on paper or parchment, and the date
shall be prima facie evidence that they were issned on that day, but such
date may be disproved whenever the same shall come in question; and if
any person shall antedate any original process, he shall forfeit one hundred
dollars to the party aggrieved, to be recovered by action of debt, with costs,
and also be liable to him for all damages which he may sustain thereby, to
be recovered in an action of trespass on the case, with costs. (¢)

44. That if the defendants in any action in the supreme court reside in
different counties, original process may issue at the same time to each
county in which any of the defendants reside; the names of all the defend-
ants shall be inserted in each process, and it shall be the duty of the proper
officer to serve the same upon such defendants as he can find in his county,
and make return thereto in the manuner provided by law.

45, That every summons, capias ad respondendum and writ of execu-
tion shall, before the service or execution thereof, be subseribed or indorsed
with the name of the attorney, or party, and clerk by whom such sum-

not prove that it was actually issued hefore the cause of action
arose. Allen v. ith, 7 Hal. 159. A suit is actually com-

was issued, tested and served by the sheriff on & legal holiday.
Glenn v. Eddy, 22 Vr, 255.

(b) Ifa writ of certiorari is not served on or before its return
day, it loses vitality and ceases to operate, and cannot be re-
vived by rule of court taken after such return day. State, Van
Cleef, pros., v. Commissioners, &c., 8 Vr. 394

(¢) The actrequiring that all writsand processshall bear date
on the day on which thesame shall issue, seemstobe directory.
They may not be antedated, but if postdated it is not fatal.
Morris Canal Co, v. Milchell,2 Vr. 99. A writdated in Febru-
ary, and returnable the second Tuesday of May, without ex-
pressing the year, would be void. .Pullen v. Boney,1 South.
*125, *129. **Witness, &c., at Trenton, the Tunesday of,* &c.,
without designating which Tuesday, is bad. Scyresv, Ridgway,
3 Hal. 369. The sheriff may alter the return day to suit his
convenience in making service. HKloepping ads. Slell: her, 7
Vr. 176, 178, Depue, J. The leste of a writ is not conclusive
evidence of the time of commencing a suit. Wanbaugh v,
Schenck, Pen. *229. Crosby v. Stone, Pen. *988. 'The mere pro-
duction of a writ bearing feste prior to the cause of action, does

menced as soon as the writ is sealed and issued out of the office,
in good faith, for the purpose of being served or proceeded on,
and that purpose is not afterwards abandoned. Whilaker v.
Turnbull,8 Har. 172. The making and sealing of a summons
by the plaintiff's attorney, in good faith, for the purpose of hay-
ing it served, was the commencement of the suit, aithough it
was not delivered to the officer before the time when theaction
would be barred by the statute of limitations. Updike v. Ten
Broeck, 3 Vr. 105, The failureof the sheriff o serveasummons
before the original return day, and a subsequent alteration by
him, extending the time of return, after the action was barred
by the statute of limitations, will not defeat the suitif the
defendant has appeared and pleaded, without objection,and the
writ was tested and delivered to the sheriff’ before the statute
became a bar. McCracken v. Richardson, 17 V7. 50. A suitis
not commenced by the signing and sealing of a summons
which has been retained in the attorney’s office without any
purpz%s%’ of4immediate service, Lynch v. New York, &c., B. B.
ey ", 4.
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mons, capias ad respondendum or execution shall be sued forth and
sealed. (a)
. 48. That if the plaintiff, or his attorney, shall omit to .insert in, or
indorse on, any writ or process, any of the matters required to be inserted
. or indorsed, such writ or process shall not on that account be held void,
but ‘it may be set aside as irregular or amended, on such terms as to the
court may seem fit; and such amendment may be made upon an applica-
tion to set aside the writ.

47. That it shall be the duty of the sheriff or officer to whom any
summons, capias ad respondendum or other process is directed, to return
the same at the time and place therein mentioned, which shall be filed by
the clerk of the court; and if the said sheriff or officer fail to make such
return, he shall be amerced by the court in any sum not exceeding the
plaintiff’s debt or demand, to and for the use of the said plaintiff. ()

48. That the return of the officer serving any writ or process may, in
the same action, be shown to be untrue by either of the parties. (¢)

49, That the first process to be made use of in personal actions in any
of the courts of law in this state, in cases where the plaintiff is not entitled
t0 bail, shall be a summons, (d) a copy whereof shall be served on the de-
fendant in person, at least two days before its return, or left at his dwell-
ing-house or usual place of abode at least six days before its return, (e)
and when the sheriff or other officer to whom such summons shall be
«directed shall return the same “served” or “ sunmmoned,” the party
shall be considered as being in court, and may be proceeded against
accordingly.

[The service of civil process on Sunday is void. See VICE AND IMMORAL-

“11Y, Sec. 5. For mode of service on corporation, see that title.]

50. That when the service of the summons in any civil action is defective
or insufficient, by reason of any mistake on the part of the plaintiff or of
the officer, as to the place where, or the person with whom the summons or
copy of the summons ought to have been left, the court, or a judge thereof,
may in their discretion order the summons to be amended and re-issued
and served in such manner as they or he shall direct; and the service
50 made and returned shall be as valid and effectual to all intents and
purposes, as if duly made and returned on the summons as originally
issued. (g)

* 51, That the sheriff or other officer shall execute the writ of capias ad
respondendum, by taking the body of the defendant,and in such case
shall return thereon, that he hath taken the body, or that he hath taken

(a) Application to set aside a summons on the ground that the defendant.
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the name of the clerk of the court subscribed to the summons
and the name of the attorney were in typewriting and not
written by hand, refused in Essex circuit. Strauss v. Isaac, 17
N. J. L. J. 81, Child, J.

(b) Under this section, the amercement is merely for a dis.
«cretionary sum * not exceeding the plaintiff ’s debt ordemand.”
The rule is general that unless there be & penalty orsums fixed
tobe paid, in exact words, fur dereliction of duty, the recovery
1oust be limited to the actual loss sustained. Stout v. Keeler, 11
N.J. L, J. 171,

{¢) The return i8 an answer to the writ, and whatever the
:sheriff has so answered, whether in a statement annexed to the
writ, or upon it, is & return as far as it goes. The admissibility
of the copy of the execution and levy, does not depend on the
-sufficiency of the return. Dean v. Thatcher,8 Vir.470. The re-
turn of a marshal that he had levied on lands by virtue of his
warrant, is prima facie evidence that thelevy was not irregular
by reason of the existence of goods and chattels of defendant
:subject to levy., Murray v. Hoboken Land Co., 18 How. 272. A
recital in a scire facins that the writ was duly served on the
garnishee, and the judgment by default, are conclusive against
‘him. Yowung v. D, L. & W. R. R. Co.,9 Vr. 502. The plain-
-tiffI's attorney may prove the time of issuing the original declara-
tion in ejectment, without producing the paper, the questionin
-dispute being merely as to time, and not involving the contents
of the paper. Den v. Hamilton,7 Hal. 109,

{d) In cases where the plaintiff is not entitled to bail, the
‘plaintiff must proceed by suranmons, and notby capias. Beatty
v. Jvins, Pen.*628. Addis v.. Evans, Pen. ¥630, note. Brookfield
v. Jones, 3 Hal. 311, 312. See Ait'y-Gen.v. D. & B. B. R. R.
Co.,9 Vr. 282, 328, ante, p. 99 ().

(e) A party to a suit, while necessarily going to, staying at, or
returning from the court, is equally privileged from the service
of a summons as of a capias. Halsey v. Stewart,1 South, 367,
If aparty upon whom asummons is served is induced to come
into this state by adeception practiced upon him by the plaintiff
for the purpose of serving the summons, such service is not
good, and the court will set aside the writ on the application of

suit in chancery, who resides in atiother state and comes into
this state to give testimony in his own behalt before a master,
is, while necessarily attending before the master and going to
and returning from the place where such examination is held,
privileged from the service of a summons in a civil cause, with-
out an, J v ad testd being served. Dungan ads.
Miller, 8 Vr. 182, Service of asummons upon a person non-
resident in this state while going to, attending or returning
from a trial here, as a witness or party, will be set aside.
Massey v Colville, 16 Vi, 119. Graham v. Sharp, 2N.J. L. J.
156. The vice president of a foreign corporation, who comes
into this state to give testimony before a supreme court com-
missioner, is privileged from the service of a summons in
another action against such corporation while heisso in attend-
ance a8 a witness. Mulhearn v. Press Publishing (b.,24 Vr.
153. Service upona resident witness or party is not a nullity.
But the court will control the service, and either set it aside or
change the venuearising from such service, or othérwise remedy
any special disadvantage which such service entails upon the
defendant. Massey v. Colville, 18 V7. 119. A writ not served is
dead, after the retnrn day passes, and the cause is out of court.
Malthews v. Warne, 6 Hal. 295, Stalev, Kennedy, 3 Har. 22.
State, Vun Cleef, pros., v. Commissioners, &c., 8 ¥r. 394, If the
first arrest of the defendant be unlawful, he cannot be served
with other bailable process, at the snit of the same plaintiff,
while in custody upon that illegal arrest. Peltier v. Washing-
ton Bank, 2 (ir. 391. For mode of service where a township is
defendant, see Phillipshurq ads. Raub, 8 Vr. 48. Fifteen days
must intervene between the day ofservice and the return day
of a summons, in an action against a muncipal corporation.
MeNeal v. Gloucester City, 22 Vr. 444. See p. 1283, note (¢); p.
1730, note (¢), and p. 1867, note (¢), ante.

.(9) Where the service of summons on a Hen claim was defec-
tive, and a new summons was issued more than s year after
the furnishing of the labor and materials— Held, the service of
the new summons was valid and effectual, and the claim good.
Mutual Ins, Co. v. Rowand, 11 C. E, Gr.389.
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the body into custody ; the first usually abbreviated and expressed thus,
C. C., and the second thus, C. C. C.

52. That the sheriff or other officer shall indorse on the capias ad res-
pondendum the names of the bail by him taken, and shall deliver a copy
of the bail bond to the clerk of the court, at or before the return day of the
writ ; which copy shall be safely kept by the said clerk in his office.

53. That where a sheriff or officer returns on a capias ad respondendum,
that he hath taken the body into custody or C. C. C., such return shall
have the same effect as if the sheriff, on a rule for that purpose, had
brought the body of the defendant into court, and the -court had thereon
committed such defendant to the custody of the sheriff; upon which the
plaintiff shall declare against the said defendant as a prisoner or in custody.

V. Arrest.

54. That it shall not be lawful to arrest or impsison the person of any
female by virtue of any mesne process or process of execution in any civil
action. (a)

55. That where bail shall be required in any civil action, an affidavit shall
be made and filed of the cause of such action, which affidavit may be made
before any officer authorized by the laws of this state to administer an
oath or affirmation; () or, if the plaintiff be out of this state, before any
judge of any court of judicature or notary public of the state, kingdom or
nation in which he resides or happens to be; (¢) and the sum specified in
such affidavit shall be indorsed on the writ or process; provided, that
nothing in this section shall prevent any court, or any judge thereof, from
ordering, as heretofore, the defendant in any action to be held to special
bail, in such sum as the said court or judge, under all the circumstances
of the case, shall think proper to direct, which sum shall be indorsed on
the process. (d)

56. That the sheriff or other officer to whom any capias ad respondendum
is directed, shall take bail for the sum indorsed on the writ, and no more.

57. That every supreme court commissioner shall have the same power
and authority as a justice of the supreme court, to make an order to hold
the defendant to bail in any action of tort. '

(a) A female cannot be arrested. Blight v. Meeker, 2 Hal.97.
In an action against a husband and wife for a tort committed
by the wife with the encouragemeut of the husband, an order
may be made to hold then: both to bail, but the husband ounly
can be arrested. A bond given to the sheriff by both cannot be
set aside by the court. Damiano v, Curello, 16 N. J. L. J 376.
See Vun Emburgh v, Pullenger, ! Har, 352, 457. But this privi-
lege does not exempt her from an attachment for contempt for
nou-payment of cosis. Clark ads. Grant, 9 Vr. 257.

(&) A capias cannot be issued without an affidavit, although
the plaintiff’ waive bail. Beally v. Jvins, Pen. *628.  Addis v.
Evans, Pen. *630, note. The atlidavit is necessary where, in a
penal action, an arrest is authorized by the statute. Champion
v. Pierce,6 Hul. 196. Supplemental atfidavits caunot be taken

to cure defects in the originals. Purker v. Ogden, Pen. *146,*151. ,

Affidavits for bail need not be entitled of the court in which
they are filed. Peltier v. Washington Bank, 2 Gr. 257. Parker
V. Ogden, Pen. *146. If sufticient facts to constitute a good
cause of action are stated in the affidavit, it is no objection that
the statement commences with the words *for that,” but if
commenced with the words * for that whereas,” it will be by
way of recital. and will not be suflicient. Benson ads. Bennetl,
1 Dulch. 166. To obtain an order, the plaintiff’s oath or affirma-
tion is admissible, and is sufficient of itself to prove as well the
facts constituting the fraud as the indebtedness. Puinter v.
Houston, 4 Dulch, 121, See Hill ads. Hunt, Spen, 476. Query—
Whether it may be made by the attorney of the plainfiff.
Stevens v. Meguire,1 Hal, 152. ~As 10 stating the place of taking
it, see Provost v. Bunk of North America, July, 1828, Pellier v.
Washinglon Bank, 2 Gr. 257, 1t is not necessary to the validity
of an affidavit for bail that the residence or place of abode of
the deponent should be stated in it, or that it should show the
town or county where it was taken. The rule applies to actions
of tort as well as upon contract. Benson v. Bennetl, 1 Dulch,
166, Peltier v. Washmgton Bank,2 Gr. 257. Where there are sev-
eral suits against a defendant, and an aftidavit made in each,
the court will not look beyond one aflidavit, and supply its de-
fects by statements made in another; each affidavit must stand
by itself. Benson v. Bennelt, 1 Dutch. 166. .
(¢) It may be taken before any person authorized to adminis-

ter an oath, as, in a foreign country, before a consul of the
United States. Seidel v. Peschikaw, 3 Dulch. 427. Tt is not -neces-
sary that the affidavit be made before the commissioner who
grants the order. J0. McKernan v. McDonuld, 8 Dulch. 542,

(d) The affidavit must disclose the true cause of action. Ain-
ney v. Muloch, 2 Har. 334,337, ‘There must be a positive aftida-
vit of the debt and the amount due. Vun K irk ads. Stuals, 4
Zab, 121, The statement that the plaintiff believes he will ber
unable to make the defendant answer for thealleged injury and
damage unless he be held to bail, without showing any reason
for that belief, is insufficient. Benson ads. Bennett,1 Dufch, 166.
See Kennedy v. Chumar, 2 Dulch. 305. It must be shown that
the debt is actually due at the time of making the affidavit.
Purker v. Ogden, Pen. *146. The affidavit for bail need not be
as specific and particular as a declaration. but it must contain
such facts as show, i true, that the plaintiff’ has a present,.-
subsisting cause of action; it must show how indebted,
and for what; it should disclose the character in which the
defendant is a party to the instrument,so that his Hability may
appear to the court ; it should be express, certain, explicit and
intelligible. An aflidavit for bail, selting forth that the defend-
ant is “indebted in a certain amount o his promissory note,
and on a balance of account against him, on the books of the
banking company,” is insufficient, and the defendant will he
discharged on common bail. Peltier v. Washanglon Bank.2 Gr,
257. The affidavit to hold to bail for money due on articles of
agreement must state the breach of the articles of agreement,
or the defendant will be discharged on common bail, Stevens
v. Meguire,1 Hal. 152. The facts must be sworn 10 that a
debtor has ‘‘unlawfully and unjustfy” refused to apply the
movey in his hands to the satisfaction of a debt due by him, is.
a legal proposition to be deduced from the evidence. Er purte
Clark, Spen. 648. An affidavit to hold an agent {o bail for mis-
appropriating the avails of acceptances, stated the number of
bills, by whom drawn, to whose order and how iundorsed, by
whorn accepted, the amount of each, and when they wmatured,.
respectively, but did not state the precise date of the bills.
Held, that the description was sufficient, Seidel v. Peschkaw,
3 Duich. 427,
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58. That the writ of capias ad respondendum shall not henceforth be
awarded, issued or served in any action founded upon contract, express or
implied, except upon proof made on oath or affirmation, before a Jjustice
of the supreme court, or a supreme court commissioner, that there is a debt
or demand founded upon contract, express or implied, due to the plaintiff
from the defendant, specifying the nature and particulars of said debt or
demand, and establishing, by the oath or affirmation of the plaintiff or some
other person or persons, to the satisfaction of such justice or commissioner,
one or more of the following particulars : _

First. That the defendant is about to remove any of his property out of
the jurisdiction of the court in which an action is about to be commenced,
with intent to defraud his creditors ; or, _

Second. That the defendant has property or rights in action which he
fraudulently conceals; or,

Third. That he has assigned, removed or disposed of, or is about to
assign, remove ot dispose of any of his property with the intent to defraud
his creditors; or, (a) »

Fourth. That the defendant fraudulently contracted the debt or incurred
the obligation respecting which such suit is brought ; (b)

And upon such proof being made, it shall be the duty of the justice or
commissioner, before whom such proof of all or any of the said particulars
shall have been made, to make an order (¢) to hold the defendant to bail in
such sum as shall be sworn to by the plaintiff or his agent, to be due to the
plaintiff from the defendant; and upon such order being made, and upon
filing such affidavits in the office of the clerk of the court wherein the
action is about to be commenced, a capias ad respondendum may be issued
according to law as heretofore; provided, that nothing in this section shall
apply to proceedings as for contempt to enforce civil remedies; and pro-
vided further,that in actions on promises to marry, and actions for the
recovery of moneys collccted by public officers, or damages for misconduct
or neglect in office, the justice of the supréme court or commissioner may
order the defendant to be held to bail in such sum as the said justice or
commissioner, under all the circumstances of the case, shall think proper
to direct.

59. That in actions on contract against two or more defendants, where
in the affidavit for bail sufficient cause is shown for ordering a capias ad
respondendum against one or more of the defendants, but not against all
the defendants, the justice of the supreme court or commissioner may
make an order in such action for the holding to bail of such of the defend-

ants against whom sufficient cause for arrest is shown; and in such case
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(@) Unjustly and unlawfully refusing to apply money or
property in the hands of the defendant or of another, for de-
fendant’s use and under his coutrol, to the satistaction of a judg-
ment or execution, is a fraud within the meaning of the cousti-
tution. Ex parte Clark, Spen. 648. The witnesses must swear
1o the facts or circumstances which coustitute the fraud, and
they must amount to such evidence as would justify a jury in
finding a verdict against the defendant for fraud, Kipp v.
Chaanberiin, Spen, 638,

(b) In order to warrant an order to hold to bail for the fraudu-
leut coutracting of a debt, there must be some proof of such
fraudulent intention at the time of contracting. A subseguent
refusal to pay an account will not warrantan inference of fraud
in contracting, Van Kirk ads. Staals, 4 Zab. 121, A statement
that defendant made certain representations to plaintiff, and
that he had discovered recently that they were talse, is not
sutficient evidence that the debt was frandulently contracted.
Bowne ads. Titus, 1 Vr, 340 If & man promises to marry a
woman, and at the same time, or afterwards, seduces her by
the inuence of such promise, and then seeks toavoid perforni-
ance by altempting to run away, with intent to abandon her,
and refuses to marry her, bis original promise was a fraud, for
which be can be held to bail.  Perry v. Orr, 6 V7. 295, Fraudu-
lently inducing his creditors to accept a worthless security fora
former debt is such fraud in contracting the last debt as will
authorize anarrest.  Von Weagenen v. Cor, 2 Zab. 531, An alle-
gation from mere hearsay that the indorsement on a note given
for goods sold is a forgery, without averring or proving that the
defendant knew it or commitied it, is not sufiicient. M7 Kernon
V. MeDonald, 8 Dutch. 541, False and deceitful representations,
made by way of inducement 1o contract or surrender one’s
rights, are evidence of fraud. Painter v. Housfon, 4 Dutch, 121,
Proof by subsequent affidavits, showing fraudulent transactions
since the service of’ the writ, is incompetent. 1b. !

(¢) Commissioners to take bail and aflidavits are author-
ized to make an order for the award of a capias under the
act of the 9th of March, 1842, Wire v. Brownung, Spen. 364

-. the commissioner.

Under the English statutes respecting bail, it is held that the
power of arrest emanates not from the aftidavit, but from the
capias. But the statute of thisstate abolishing imprisonment
for debt in certain cases, makes the judge’s order the founda-
tion of the capias. Without the order, the proceeding is not
only irregular, but the writ itself is illegal, ~ Strle v. Dunn, 1
Dulch. 214, There mnst be a special order, formally adjudg-
ing that there is fraud, shown to the satisfaction of the court
or officer ordering the arrest. FPerry v. Or1,6 1. 295 The proof
of the circumstances necessary to anthorize the award of a ca.
sat. 18 to be to the satisfaction of the judge or commissioner,
The legality of the evidence received by him, and its applica-
hility, may be reviewed ; but its weight and credibilily rest with
Wire v. Browning, Spen. 364. The officer
who miakes the order to hold a debtor to bail on the ground of
fraud, is the exclusive judge of the weight of the evidence, and
this court will not review or set aside his orderupon the weight
of evidence ; but when there was no evidence before him of any
legal frand, they will review it.  Vim Wugenenv. Cue, 2 Zub. 531,
It is not sufficient for the commissioner to decide that there
was proof, to his satisfaction, that the defendant bad rights or
credits, moneys or effects, either in his own possession or in the
possession of some other persons ; in the words of the act, he
should specify by means of which of the several things men-
tioued, the frand was committed. Bowne v. Titus, 1 7. 840,
The order made by the justice or commissioner must show,
upon its face, that he bas considered and decided upon the
evidence of fraud subniitted to hin, and that the proof was to
his satisfaction. Hiil ads. Hunl, Spen. 476. In a penal action,
the plaintifl’ must obtain an order, unless the statute expressly
provides otherwise. Brookfield v. Junes, 3 Hal. 311.  Champion
v. Pierce, 6 Hul. 196. 1n an ex parte affidavit made for the pur-
pose of holding & defendant to bail, statements to which the
affiant conld not lawfully testify in open courtare not com-
petent evidence of fraud. 7ywax ads. Penna. R, R. Cb., 27 Vr.
277. Infrq, Sec, 63, See title FRAUDS AND PERSURLES anle, p.
1605, Sec. 17.
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process shall issue against all the defendants in the action, but in form shall
command the sheriff or other officer to whom it is directed to take the
bodies of such of the defendants against whom the order for bail may be
made, and to summon the other defendants to answer; and the justice or
commissioner shall indorse on such process an order that the defendant
against whom such order for bail may be made only, shall be arrested and
held to bail, and that the writ shall be served on the other defendants as
writs of summons are served, and the same shall be executed and served
accordingly ; and the bail bond to the sheriff or other officer shall be for
the appearance of the defendant against whom such order for bail has
been made, and if special bail be not put in and perfected by such defend-
ant according to law and the practice of the court, an assignment of the
bail bond may be taken and such proceedings be had thereon as if such
defendant were solely liable in the action. '

60. That in cases provided for in the last preceding section, the defend-
ant summoned, may appear as in actions commenced by summons, and the
appearance of the other defendants shall be by putting in and perfecting
special bail, as in actions commenced by capias; and the plaintiff in the
declaration shall describe the former as served and the latter as being in
custody, and the pleadings, practice and proceedings thereafter to final
judgment shall be the same as if all the defendants were brought into -
court in the same manner; and if judgment be recovered in the action by
the plaintiff against the defendants, the execution thereon shall be special
to the effect that the sheriff, or other officer to whom the same is directed,
shall make the debt or damages and costs of the goods and chattels, lands
and tenements of the defendants, and for want of sufficient goods and
chattels, whereof to make the same, to take the bodies of such of the
defendants against whom such order for bail has been made.

Bl. That the sheriff or other officer under and by virtue of any execu-
tion, issued in the manner provided in the last section, may seize and levy
on the goods and chattels, lands and tenements of all the defendants in his
county, and also take the bodies of such of them as he is commanded in
and by said writ, in satisfaction of such judgment; or the sheriff or other
officer, after such levy, may, by the direction of the plaintiff, return the
execution non est inventus, in order to fix the bail, and thereupon the
plaintiff may proceed against the bail as in other cases; but the bail shall
only be liable for what may remain unpaid on the judgment after applying
thereon the amount made of the goods and chattels, lands and tenements
levied on, and shall be entitled, on satisfying such deficiency, to an assign-
ment of the judgment, whereby to obtain indemnity for such payment, by
execution thereon, out of the property of any of the defendants which may
not have been levied on, or of which any of the defendants may become
seized or possessed; and the bail may surrender the defendants for whom
they are bail as in other cases, and the proceedings for, and effect of, such
surrender shall in all respects be the same as if such action had been
prosecuted against such defendants only.

62. That any judge of the court, out of which a capias ad respondendum
shall issue, at chambers, upon four days’ notice to the plaintiff or plaintiffs
or to his or their attorney, upon motion, may examine and determine upon
the legality of orders made for bail, and discharge parties illegally arrested
in civil actions.

63. That whenever application shall be made to set aside the writ upon
which any defendant shall be arrested, or to discharge him from arrest, the
court or judge hearing the application shall consider and determine the
sufficiency, in fact as well as in law, of the proof upon which the order for
issuing such writ was founded.

64. That in actions of law commenced by writ of capias ad responden-
dum, it shall be lawful, at any time within thirty days after any defendant.
shall be arrested by virtue of such writ, for a judge of the court out of which
said writ shall issue, upon the application of such defendant, and upon two
days’ notice in writing to the plaintiff or his attorney of such application,
to make an order for the taking of testimony concerning the truth of the
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affidavit or affidavits, and proofs upon which the order for said writ was
made and said writ issued, which testimony shall be taken orally before
sald judge, or in writing before any supreme court commissioner, or master
in chancery, that the said judge shall nominate and appoint, which testi-
mony, when taken before such commissioner or master, shall be filed in
the clerk’s office of the court out of which said writ issued; and if from
the testimony so taken, the said judge shall be of opinion that the said
writ was improperly or improvidently issued, or ‘should not have been
issued against the defendant or defendants therein, the said judge shall
order the said defendant or defendants discharged upon common bail, or
take such order for his or their discharge from arrest or imprisonment, and
discharge of his or her bail, as the nature of the case may require, and
upon such terms as he shall deem equitable and just. (a)

65. That filing special bail shall be no waiver of the right to apply for
an order to take testimony concerning the truth of the affidavits upon
which the order for bail was made.

VI. Bail.

1. COMMISSIONERS.

66. That the justices of the supreme court, or any two of them, of whom

the chief justice shall be one, shall and may commission, under the seal of
the said court, from time to time, such and so many persons as they shall
think fit and necessary in the several counties of this state, to take such
recognizance or recognizances of bail, as any person or persons shall be
willing -to acknowledge or make in any action or suit in said court, in such
manner and form as the justices of the supreme court have used to take
the same; which said recognizance or recognizances of bail and bail piecé
shall be transmitted to the office of the clerk of the said court within the
time allowed by law for putting in special bail; and the said clerk shall
file and docket the same; which recognizance or recognizances of bail and
bail piece so taken and transmitted, shall be of like effect as if the same
were taken de bene esse before any of the justices of said court; and for the
taking of every such recognizance of bail and bail piece, the said commis-
sioners shall be entitled to the same fees as are now allowed by law to said
Jjustices in like cases.
67, That the commissioners in the last section provided for, shall be
styled supreme court commissioners, and hereafter shall be commissioned
as such; and every such commissioner heretofore or hereafter appointed
shall have power to take recognizances of bail, and authority to administer
an oath or affirmation to any person who may desire to make sauch oath or
affirmation before him, in any cause in any of the courts of this state;
and any recognizance of bail or affidavit taken or made before such
commissioner, shall be good and effectual. :

2. SPECIAL BAIL.

68. That neither the plaintiff nor any other person shall be permitted
to declare by the bye against the defendant in any action.

69. That if the defendant on a capias ad respondendum be returned in
custody, or, when produced in court, be committed by order of the court,
the plaintiff, if he have other cause of action, or any other person having
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() A party in custody upon a capis ad respondendion issued
by a justice of the supreme court under the “ Act respecting im-
prisonment for debt in cases of fraud,”™ will not be discharged,
where, upon his own application, an order was made to take
testimony, under which witnesses were examined concerning
the truth of the affidavits and proofs upon which the fiaf for the
writ was made, unless it ¢learly be shown, by the evidence, that
the writshould not have been issued. Twyler v. Allen, 2 17, 441,
Counter-affidavits to show no indebtedaess, or to show a recti-
tude of dealing, and a total absence ofany fraud on the part of
defendant, or to contradict the facts as sworn to in the original
affidavits, cannot be admitted at the bearing, But the facts, as

sworn to in the original affidavits, must be taken as true, and
upou these, and these only, the gquestion of discharge is to be de-
termined. Puinter v. Houston, 4 Dulch. 121, Where an order
of a commissioner or judge to hold tobail, regular on its face, is
set aside, and there is no evidence of abuse of tiie process of the
court, the practice is to discharge on common hail, not toquash
the writ. Vun Kirk ads. Staals, 4 Zab, 122, S/ilesv. Vandewdaler,
17 Vr. 69, If the affidavits upon which an order for bail is made
fairly present the question whether the case is a praper one for.
a caplas, then the determination of the judge or commissioner
upon their sufticiency caunot be reviewed by meansof the writ
of habeus corpus. Seltz v. Presburger, 20 Vi, 396,
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cause of action against the said defendant, shall issue process against such
defendant, in the same manner as if he was at large, and not in custody
or in prison; and on such process, when served, the like proceedings shall
be had as in other cases.

70. That the plaintiff shall not, in any action commenced by capias ad
respondendum, be permitted to declare until special bail be filed and per-
fected, if required, or the defendant be returned in custody or brought into
court, on a rule for that purpose, or be surrendered by his bail, and a com-
mittitur entered, unless the said plaintiff will waive his right, and enter
such waiver on the minutes of the court;{a) and then if the sheriff or
other officer hath returned on the said capias ad respondendum, that he
hath taken the body, or that he hath taken the body into custody, the
defendant shall be considered as in court, and may be proceeded against
accordingly.

71. That where the plaintiff in any action shall declare for or recover a
greater sum than is expressed in the capias ad respondendum upon which
he declares, the bail shall not be discharged, but be liable for so much as is
sworn to, or ordered by the court or a judge, and indorsed on the said
process, or for any less sum which the plaintiff in such action shall recover,
together with the costs of the original action.

72. That special bail shall be filed on the return day of the capias ad
respondendum, or on the day after, unless the court or a judge thereof
shall, by a rule or order, allow further time for filing special bail; and in
such case the bail shall be filed within the time limited by such rule or:
order. (b)

73. That no person shall be permitted to be special bail in any such
action, unless he be a freeholder and resident in this state, and of sufficient
property, if the writ or process issue out of the supreme court, or if it issue
out of the eircuit court or court of common pleas, unless he be a freeholder
of sufficient property and resident in the county where such court is held.

74. That no attorney-at-law, under-sheriff, sheriff’s deputy, bailiff, or
other person concerned in the execution of process, shall be permitted to be
special bail in any action, except as hereinafter provided.

75. That the recognizance of special bail shall be to the effect following :

A.B.

against ~ In debt (or case, or as the action may be).

C. D.

New Jersey, county, to wit :

Be it remembered, that on the day of in the year of our Lord
, C. D, E. F.and G. H., of the said county of ,
personally appeared before me, J. K., one of the justices of the supreme
court of the state of New Jersey (or one of the judges of the circuit court
or court of common pleas in and for the said county of , or one of
the supreme court commissioners, as the case may be), and severally
acknowledged themselves to owe unto A. B. the sum of (double
the sum indorsed on the writ) each, to be levied upon their several goods
and chattels, lands, tenements, hereditaments and real estate, upon condi-
tion that if the defendant C. D. shall be condemned in this action at the
suit of A. B. the plaintiff, he shall pay the costs and condemnation of the
court, or render himself into the custody of the sheriff of said county for
the same, or if he fail so to do, that the said E. F.and G. H. will pay
the costs and condemnation for him.

Taken and acknowledged the day and

year above written, before me, J. K. |

And on acknowledging the aforesaid recognizance, the bail piece shall be
to the effect following, to wit:

New Jersey supreme court (or
pleas). Of the term of
, C. D., of the county of

cireuit eourt or court of common
in the year of our Lord one thousand
, is delivered to bail on a cepi corpus,

{a) Thattheigvaiver must be entered on the minutes, see Beatly 7 { lbzzl Atkinson v. Prine, 17 Vr. 81. Farrandv. Tracy,2 N. J. L,

v. Tvins, Pen. %628, A

waiver may be entered upon the sheriff’s

return, that the éefenda,nt, after arrest, gave bond to apply for
the benefit of the insolvent Iaw., Chester v. Chester, 1 Har, 270.
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unto E. F., of the township of ,in the said county,and G. H.,of
the township of ,in the said county, at the suit of A. B. in a plea
of debt (or of trespass on the case, or as the action may be).

L. M., attorney for the defendant. .

776. That if special bail be not put in and perfected in due time, the
plaintiff may proceed on the bail bond, or rule the sheriff to bring in the
body of the defendant.

77. That if on a return that he hath taken the body, or C. C., the sheriff

or other officer shall not return bail and a copy of the bail bond, or if the
plaintiff be dissatisfied with the bail taken by such sheriff or officer, and
the defendant shall fail to appear and give special bail within the time
above prescribed, the court or a judge shall order by a rule of court
such sheriff or officer to bring in the body of the defendant at a certain
time in said rule specified, and if the said sheriff or officer fail to do so,
he shall be amerced by the court at the next term, in apy sum not
exceeding the plaintiff’s debt or demand, with costs, which amercement
shall have the force and effect of a judgment, wherenpon an execution, in
the name and for the use of the said plaintiff, may instantly, on motion in
open court, and without any further proceedings, be awarded and issued
against the goods and chattels, lands, tenements, hereditaments and real
estate of the said sheriff or officer so amerced as aforesaid ; provided, never-
theless, if such sheriff or other officer shall cause special bail to be put in
and justified, if justification be required, during the same term, he shall be
excused from bringing in the body, and no amercement shall be entered
against him on the said rule; and provided further, that this section shall
extend to persons whose office is expired, as well as to sheriffs and officers
for the time being. (@)
- 78. That no sheriff or officer shall be liable to be called upon to pro-
duce the body of any defendant on a capias 4d respondendum, returned
cepi corpus, unless he be required so to do within six months after the
expiration of his office; and if, on such rule, he shall not bring in the
body, he may be proceeded against by amercement, in the manner here-
inbefore mentioned. ‘

79. That if the sheriff or officer, when ruled to do so, shall, on a cepi
corpus, bring in the body of the defendant, such defendant shall be com-
mitted, and upon the entry of such committitur, the plaintiff may pro-
ceed in the action, and declare against the defendant as a prisoner, or
being in custody.

80. That the sheriff or other officer in order to save himself, may put
in special bail for the defendant, against his consent ; and the bail to such
sheriff or officer may do the same for their indemnity.

3. EXCEPTIONS.

8l. That exceptions to special bail shall be taken and entered in the
clerk's book within twenty days after bail filed; and in such case the
defendant shall procure his bail, to justify in eight days, exclusive, after
notice of such exception, or shall add other bail, who shall justify within
the said eight days; and an exception entered after the expiration of the
said time shall be of no validity.

82. That two days’ notice of justification of bail, or of new or additional
bail, and justification thereof, shall be given by the defendant or his attor-
ney, to the plaintiff or his attorney, exclusive of the day it is given, and if
Sunday intervene, three days’ notice shall be given. (b)

83. That if the bail do not justify at the time appointed, they shall be
out of court; and when they do justify, and are allowed, an order of such
allowance shall be drawn, and a copy thereof served on the plaintiff or his
attorney.

() A sheriff who, in answer to a rule to hring in the body of
a defendant, returns that he discharged the defendant {rom
custody upon his giving bond and complying with the require-
ments of the insolvent debtors’ act, will not beamerced. Lows
v. Ruskel, 20 Vr, 158,
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(b) Where the object of the defendant is to add new bail as
well as to justify, a notice that he merely Intends to perfect bail
is not suffictent. Brown v. Willwmson, 3 Hal. 363,
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84. That without the consent of the plaintiff or his attorney, in cases
where the sheriff or other officer shall be ruled to bring in the body, justi-
fication of bail shall not be permitted after the expiration of twenty days
from the time when the said rule is entered and served. -

4. JUSTIFICATION.

85. That the supreme court shall make such rules and orders for justify-
ing bail, and making the same absolute, as to the said court shall seem
meet, so as the cognizor or cognizors of such bail be not compelled to
appear in person in the court to justify ; but the same may be determined
by affidavit or affidavits duly taken before supreme court commissioners,
who are hereby respectively empowered and required to take the same, and
also to examine the sureties on oath or affirmation touching the value of
their respective estates and to certify such justification to the court.

86. That special bail may justify by affidavit in the court out of which
the writ issued, or before one of the judges thereof, either in term time or
vacation, or before a supreme court commissioner; which affidavit shall
set forth that the bail: are freecholders and residents in the.state of New
Jersey, if the writ issued out of the supreme court, or if the writ . issued
out of any of the circuit courts or courts of common pleas, then that they
are freeholders and residents in"the- county in which such court is held,
and also shall set forth that they -are respectively worth so much (men-
tioning the sum they are bailed for) after all their debts are paid. (a)

5, RENDER IN DISCHARGE.

87. That subsequent to the return of the capias ad respondendum,
the defendant may render himself, or be rendered in discharge of his bail,
either before or after judgment ; provided, that such render.be made within
twenty days after the return day of the scire facias against the bail, or of
the process in the action on the recognizance of bail, and not after; but in
either case the special bail shall pay the costs of the scire facias or action,
and judgment for the same shall be entered against them accordingly. (5)

88. That the court or judge before whom the render is made, shall make
an entry or minute of such render and commitment; and thereupon the
defendant shall be committed to the custody of the sheriff or jailer attend-
ing the said court or judge. .

89. That on such render and commitment duly certified to the clerk of
the court, if in vacation, or not done in open court, it shall be the duty of
the said clerk to enter an exoneretur on the bail piece, and thereupon the
bail shall be discharged, and the said bail shall give immediate notice of
such render to the plaintiff or his attorney.

6. PROCEEDINGS AGAINST.

90. That after a capias ad satisfaciendum shall have been returned non
est inventus, the plaintiff may proceed against the special bail upon their
recognizance. (¢)

91. That on a scire facias or in an action of debt against the special bail,
on their recognizance, when a writ of error is brought by the principal and
allowed, and the said bail apply within the time limited for surrendering

Hornblower, C. J, Van Winkle v. Allmg, 2 Her. 448, Peltier v,
Washanglon Bank, 2 Gr. 259, 394, In order to fix the bail ona

further to protect and relieve bail than they formerly did.
Van Winkle v. Alling, 2 Hur. 446. Habeas corpus allowed 1o
enable hail to surrender his principal, already inu custody on a
ca. s¢. in another suit.  Anonymous, Pen. *391. A defendant
may be rendered in discharge of his bail, notwithstanding
exceptions to them have been entered. Anonymows, 4 Hed. 25.

(¢) The supreme court follows the rules of the king's bench
in regard to matters of bail. Armstrong v. Davis, Coxé 110.
LParker v. Oyden, Pen. ¥1531,  Kinney v. Muloch, 2 Hur. 335,

recognizance, the sheriff may be instrueted to return a ed. sc.
non est mventus (although he might have served it on‘the
defeudant), unless he be in his custody, in which case he can-
not make such return. Van Winkle v. Alling, 2 Har. 446. The
bail as well ias his principal is bound (o take notice where the
venue is laid, and should search for a c«. s«. in the office of the
sheriff of that county, to know whether the plaintiff intends to
proceed by execution against the defendant’s body, Cuckranv.
Drake, 3 Hur. 9. .
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the principal, the court may stay the proceedings against such special bail,
if they enter into recognizance to the party for whom judgment is given,
in double the sum recovered, to pay the condemnation money, or surren-
der the principal to the custody of the sheriff, within twenty days next
after the determination of the said writ of error, if it be in favor of the
defendant in error.

92. That the court shall not stay proceedings against the special bail
pending the writ of error, by their principal, if they do not make applica-
tion for that purpose until their time to surrender the principal be expired.

93. That where special bail in any action are compelled to pay the judg-
ment recovered against their principal, such payment shall not be a satis-
faction of such judgment as in favor of the bail ; but after such payment the
court wherein the judgment was recovered on proof of payment thereof by
the bail, and upon notice to the plaintiff and the defendant in the judgment,
may make an order that such judgment remain in force for the benefit of
the bail so far as to enable them to recover the money paid by them as
bail out of the property of the defendant in the judgment, and thereafter
execution may issue on such judgment, against the property of the defend-
ant, notwithstanding such payment, in the name of the plaintiff, but for
the bemefit of the bail ; and after the entry of such order in the minutes of
the court, satisfaction of such judgment shall not be entered of record
without the consent in writing of such bail or a special order of the court.

7. BAIL BOND.

94. That if any person shall be arrested by any writ, or process issued
out of any court of record, at the suit of any person or-persons, and the
sheriff or other ofticer shall take bail from such person against whom such
writ or process shall be taken out, the sheriff or other officer shall (if re-
quested by the plaintiff in such action or suit, or his attorney) assign to
the plaintiff in such action the bail bond or other security taken from such
bail, by indorsing on the same, an assignment. under his hand and seal, in
the words or to the effect following: (@) I, the within-named A. B., do
hereby assign and set over the within bond to the within-named C. D., the
plaintiff, pursuant to the statute.

Witness my hand and seal, this —— day of —— in the year of our
Lord one thousand . A. B. [n. s]

And if special bail be not put in and perfected in due time, the plaintiff,
after such assignment, may bring an action on the said bail bond, or other

security taken for bail in his own name; and the court in which the

action is brought, may, by rule of court, give such relief to the plaintiff
and defendant in the original action, and to the bail upon the bail bond,
or other security taken from such bail, as is agreeable to Jjustice and
reason ; and such rule shall have the nature and effect of a defeasance of
such bail bond or other security for bail. (b)
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(@) An assignment of abail bond'by a sheriff, under his hand
and seal, in the presence of two persons who actually witnessed
the transaction, is a compliance with the statute, although only
one ofsuch persons subscribes his name as a witness. Rleibdrey
v. Keppler,4 Vr. 140,

(b) A plaintiffhaving obtained an assignment of the bail bond
given to the sheriff by the defendant on his arrest, must bring
his action on the bond in the same court in which the origi-
nal action was pending, unless some special circumstances
exist to_warrant a departure from this rule. Florence v. Shu-
mar, 5 Vr. 455, See Hughes v. Hughes, Pen. *577, Pennington, J,
A suit on recognizance of bail may be institnted in a court
other than that in which the recognizance was taken. In such
suit, the process must be to answer to a plea of debt upon
recognizance’ in order 10 apprise them of their situation and
protect them from surprise, otherwise the defendant will not
be bound to accept a declaration upon a recognizance of bail.
Van Winkle v. Alling, 2 Har. 446, The assignee of the sheriff
may bring snit on_the bail bond in his own name: it is not
necessary that he should be styled assignee in the writ. Hunt
V. Allen, 2 Zub, 533. In an action on a bail bond, it is not neces-
sary to aver in the @eclaration that an affidavit of the cause of
action had been made and filed before jssuing the capias in the
suit in which the bond was given. And if the declaration con-
tains no such averment, a plea that no such affidavit had been

made and filed, is bad. Hunt v. Allen, 2 Zab. 533, 3 Zub. 616. The
sheriff having arrested the defendant by virtue of a cupias ad
respondendum, and taken a boud for his appearance to the
action, may refuse to accept a surrender of the body of the de-
fendant ; bat if the defendant voluntarily surrenders himself
to the sheriff before the return day of the writ, the sheriff
may accept such surrender. By such surrender and accept-
arce the bail are discharged ; and if the plaintiff obtains an
assignment of the bail bond, and brings an action on it,
the court will stay proceedings and order the bond to he
canceled. Florence v. Shumar, 5 Vr. 455. Judgment must be
entered for the penalty of the bond. Hunt v. Alien, 2 Zab. 533.
Upon a hail boud for an amount greater than the sum sworn
10, the debt, interest and costs may be collected, although they
exceed the sum sworn to, Allen v. Hunt, 8 Zab. 376, 1f suit on
& bail bond is instituted in another court and no objection is
interposed by the sureties, they cannot obtain relief from paying
the full amount of the penalty. Simmons ads. Kelly, 10 Vr. 438,
Bail are entitled to relief when the surrender of the principal
is made impossible by the act of the law, where the plaintiff
loses nothing by the omission of any act which it is in the
power of the bail to perform. Steelman v. Mattiz, 9 Vr. 247,
‘When a defendant who had been arrested under & capras ad
respondenduin in a civil suit, and hasgiven bail to the sheriff, is
afterwards, and before the return day of the process, arrested
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95, That the proceedings on the bail bond may be set aside, if irregular,
or stayed, if regular, upon terms, in order that a trial may be had in the
original action. (a)

96. That where the plaintiff has not lost a trial in the original action, by
reason of special bail not being filed in due time, the court or a judge may
stay the proceedings on the bail bond, upon putting in and perfecting
special bail, paying the costs incurred by the assignment and prosecution
of the bail bond, receiving a declaration in the original action, pleading
issuably, and taking short notice of trial, so that the cause may, if the
plaintiff desires it, be tried the same term at which it might have been tried
if special bail had been filed in season.

97. That where the plaintiff has lost a trial in the original action, for the
want of special bail being filed in due time, it shall be the duty of the court
or a judge before proceedings be stayed on the bail bond, further to require
that the bail consent that judgment be entered against them on the bail
bond, for the plaintiff’s security; and in such case, if the defendant fail in
the original action, the bail shall be liable to immediate execution, and
shall not discharge themselves by a render of the principal.

98. That if the plaintiff might have had judgment in the original action,
if bail had been filed in due time, then the proceedings shall not be stayed
on the bail bond.

99. That whenever the defendant is guilty of a neglect in not putting in
special bail whereby the bail bond becomes forfeited, the notice, in case
the party means to put in special bail in order to stay proceedings upon
the bail bond, shall be, that he will put in and perfect special bail, in open
court, or before a judge thereof, on such a day, specifying the day ; and
in that case the plaintiff may oppose the bail without its being a waiver of
the bail bond. i

8. DEPOSIT IN LIEU OF BAIL.

100. That any defendant, who may be arrested by virtue of a writ of
capias ad respondendum, shall be allowed, in lieu of giving bail to the
sheriff, to deposit in the hands of the sheriff or other officer making the
arrest, the sum indorsed on the writ by virtue of the affidavit, to hold to
bail together with thirty dollars to answer for costs, and thereupon he shall
be discharged from arrest; and the sheriff or other officer shall, at the return
of the said writ, pay into court the money so deposited with him, which
shall remain in court subject to the order of the court; and in such case the
defendant shall be permitted to appear to the action without filing special
bail, or his appearance may be entered by the plaintiff without a waiver of
his right to bail; provided, that the making of such deposit shall not pre-
vent the defendant making application to set aside the writ or order for
arrest, the same as may be done where bail is given to the sheriff.

101. That if the defendant, who shall have made a deposit in lieu of
bail to the sheriff as is provided for in the last section, shall, at the return
of the writ, duly put in and perfect bail to the action according to the
practice of the court, or if the writ or order for arrest shall be set aside, the
money so deposited and paid into the court, shall, by order of the court,

on & criniinal charge, and is afterwards indicted and convicted
and senteuced to the state prison, the bail to thesheriff may ob-
tain an exoneration of their liability on the bail bond by first
filing special bailiand then surrendering the principal by means
of a habeas corpus, while the principal is in jail under commit-
ment upon the eriminal charge, or by motion after he is put
under sentence. Atkinson v. Prime, 17 17,28, Bail to thesheriff
who have been misled by proceedingsiu court for their exonera-
tion irregularly taken without special bail being filed, and the
principal being brought into court by habeas corpus for the pur-
pose of asurrender, may obtain relief, by an application to the
court under this section. 7b. A writ of error will lie upon an
-order of the court made in a cause setting aside proceedings
.against hail and exonerating them from lability on the bail
bond. Ih.

(@) Such irregularity may be taken advantage of by a sum-
-mary application to the court to set aside the proceedings. Flor-
ence' v. Shwmar, s Vr.435. If asurrender, affer the return day, be
accepted by the sheriff, the court will stay any proceedings on
the bail bond, and order ittohe canceled. Florence v. Shwmar,
5 Vi, 460. Thewant of a ca. sa. agaiust the principal, cannot be

taken advantage of by the bail, on motion ; it is matter of sub-
stance and must be pleaded. Cockranv.Drake,3 Har.9. Bail can
take advantage of anirregularily in issuing aca. se. against the
original delendants, as it 1s in thenature ol notice to them. Tt
is the settled practice in this state, that the e, sa. should be in
{he hands of the officer four days before the return thereof., Bogas
v. Chichester, 1 Gr. 209. Armsirong v. Davis, Core 110. Where
thecourt wassatisfied that the defendant and hisbail were all in-
solveut, they refused to ordera scire facias. State V. Anonymous,
1 Har. 437. This court may, by virtue of the incidental powers
appertaining to its constitution and jurisdiction, grant relief to
bail, on pet-tion, when not restrained by public justice, where
the defanlt of the principal was occasioned by sicknessor death.
The death of the principal after forfeiture of his recognizance.
cannot be pleaded to a scire facias. _The remedy is by petition
to the court for relief, Sfalev. MeNeal, 3 Hur. 333, Armstrong
v. Davis, Coxe 110, If the principal died hefore the recognizance
was forfeited, it must be so pleaded. S/atev. Crane,2 Hear. 191,
The court may interfere in a summary way to prevent an im-
proper use of its own records, or to protecthail. Solomon ads.
Gregory, 4 Har. 112, 115, Whitehead, J.
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be repaid to the defendant ; ‘but otherwise shall remain subject to the order
of the court, and if the plaintiff recover in the action, shall be applied in
satisfaction in the whole or in part, as the case may be, of the judgment
recovered ; and if the plaintiff shall recover for debt or damages together
with costs a sum exceeding the amount of such deposit, he shall be entitled
to issue a writ of capias ad satisfaciendum, and to collect thereon the bal-
ance remaining due on the judgment; but if the defendant recover judg-
ment in the action the sum deposited and paid into court shall be repaid
to him.

102. That any defendant who may have given bail to the sheriff, or
who shall have been sorrendered by his bail before judgment in the
original action may, in lien of filing special bail or renewing bail, make
deposit into court of the sum for which bail was ordered, together with
thirty dollars, to answer for costs, which moneys shall be held and applied
as is mentioned in the last preceding section.

VII. Pleading.

. 103. That the plaintiff shall file his declaration against the defendant
within thirty days after being returned summoned, or after entering of
special bail, and perfecting the same, or his being returned in custody, or
the entering of a committitur or waiver of bail, or on failure thereof, shall
become nonprossed, unless the court, under special circumstances, shall
grant the plaintiff further time ; and in such case, the plaintiff shall declare
‘within the time so granted, or become nonprossed. (a)

"#104. That the defendant shall file his plea within thirty days after the
expiration of the time limited or granted for filing the declaration, or on
failure thereof, judgment shall be entered against him, unless the court
under special circumstances shall grant the defendant further time; and
in such case the defendant shall plead within the time so granted, or judg-
ment be entered against him. (5)

J105. [Amended by Sec. 320, post.]

106. That the service of a copy of the declaration in the last preceding
section mentioned may be made by delivering the same to the defendant
personally, or by leaving it at his dwelling-house or last place of abode;
and where the defendant is a corporation, service may be made by deliver-
ing the same to the president or other head officer, or to the secretary or
clerk thereof, personally, or by leaving the same at his dwelling-house or
place of abode; and the plaintiff, if he shall Dbe entitled to costs in the
cause, shall be allowed for such service the sum of two dollars for each
defendant so served, not exceeding three, and the same to be included in
the taxed bill of costs. (¢)
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(a) It is irregular to file a declaration before the return day
of the snmmons, and a judgment entered in vacation on such
declaration will be set aside. Brown v. Daiws, 3 Zub. 483. The
time allowed by law for filing a plea is given for the benefit of
the defendant, and he may waive it, and consent that 2 judg-
ment be entered againust him before the time for pleading has
expired. Hoguet v. Walluce, 4 Dutch. 523. The provisions of
ihe law and the course of practice require the defendant to look
10 the files of the court, not only to see when the declaration
was filed, but what it containg; and a party is entitled to no
redress for a variance in a copy of a pleading furnished by the
attorney of the opposite party, or anyone else beside the clerk.
Ogden v. Qibbuns, 2 Soufh. *518, *332. A notice to plead cannot
be served until after a declaration has been duly filed. Brown
V. Daws, 8 Zub. 483, When the practice as to filing plead-
ings established by the practice act, is once broken in upon,
the English practice of ruling your adversary to plead must
be pursued. Berry ads. Cahunan, 2 Heal, 135. Where a defend-
ant files a set-off, if' the plaintiff dves not file a replication in
<due time and put the cabse at issue, the court will grant a rule
-on the plaintiff to reply, and in case of failure to comply with
the rule, will allow the defendant to put the cause at issue, and
after such issue joined, if the plaintiff do not bring the cause
to trial, the defendant may have atrial by proviso. ZEstell ads.
Franklin,5 Dutch, 264, A motion for time to plead I8 a special
motion requiring two days’ notice. Zvenfon Ins. Co.ads. Hodges,
4 Zab. 673.  And the grounds of the motion ought to be verified
byaffidavit. Ih. Rulestopleadshould be renewed from terni to
term until they are served. Sassenburgh ads. Shaver,2 Hal, 170,
“Where a notice of trial was served on an attorney in whose

name a plea had been filed, and he denied that he was defend-
ant’'s attorney, on motion of attorney of the plaintiff, it was
ordered that, on filing affidavit of defendant’s non-residence,
and putting up in the clerk’s office a notice that he file a plea,
&c., on his failing 1o do so, the plaimiff may proceed in the
cause. Anonymous,1 Har.396. A copy ofthe rule mustbeserved
oun the defendant. Hwnfer v. Budd, 2 South. *718, And the copy
must be under the signature of the clerk. Snediker v, Quick,1 Gr.
245. See Harwood v. Smethurst, 2 Vr. 502. Rule to plead must
be served on defendant’s attorney, though he was in court
when the rule was taken. ads. Dill, 1 Hal. 168. Rules to
plead on or before a specified day, or within so many days after
service thereof, expire, if not served before the ensning term ;
and a new rule must be taken hefore the party can go on with
his suit. On defendant’s neglect to plead within the {ime speci-
fied In the rule, judgment by default must be entered at the
first term ‘after the service of the rule, or a new rale must be
taken and pursued. Haisey ads. Miller,1 Hur. 63. A defeng-
ant having notice of such rule, must take timely advantage of
its not being pursued, and not suffer it to sleep several terms,
or he will be denied his motion to dismiss the bill of privilege.
Ib. Where ihe defendant stipulated * to plead in ten days,”
and filed a special demurrer within that tune, thie court held
that he had not complied with his stipulation. Welsh v. Black-
well, 2 Gr. 344. A judgment overruling a.demurrer having been
rendered in the absence of demurrant’s counsel, he was allowed
{o plead anew at the next term. Johnson ads. Rowan, 1 Har.
266. See ante, p. 1283, note (¢), and p. 1730, note (c). ’
<b) See Rules of Supreme Court 81, 82.
(¢) See Dock v. Elizubethlown Manufyg. €o.,5 Vr. 812.
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107. That if further pleadings shall be nécessary, they shall be filed
within thirty days, each after the other, or on failure thereof, the like
judgment as aforesaid shall be enfered against the party so failing, unless
the court under special circumstances shall grant further time as aforesaid.

108. That if the plaintiff amend his declaration, the defendant shall

il

;‘fs‘w “ have twenty days to alter his plea or to plead anew ; and if the defendant

Amended. amend his plea the plaintiff shall have twenty days to alter his replication
or to reply anew; and the like time shall be allowed if any of the subse-
quent pleadings be amended; but all amendments shall be made on such
equitable terms as the court shall direct.

Partles to take 109. That parties shall take notice of the filing of the pleadings in the

notice of pleadings

filed in time.

Iffiled out of time,
rule to plead there-

to required.
Ib., 354,
Amended.

Bubsequent plead-
ing not required in

cause, which shall have been filed within the time prescribed, without
service of a copy or notice of the filing thereof.

110. That if any party shall not file his pleading in the cause within
the time required by law, and shall file the same after the expiration of
such time, he shall give the adverse party notice, in writing, of the time of
filing such pleading, and the adverse party shall not be required to plead
or reply thereto until ruled so to do. (a)

111. That in cases where any declaration, plea, or other pleading shall
be -filed after the time allowed by law, no subsequent pleading shall in any

shorter time than

thirty days. case be required in a shorter time than thirty days from the time of the
service of a rule to plead or reply thereto.

Ted segother. 112. That the declaration, pleadings, and other papers relative to every

- 5 940,276, cause shall be all filed together in the office of the clerk of the court.

pdvantage of 113. That if any party would take advantage of the failure of the adverse

ailure to file . . . . . iles .

pleading to be party in not filing his declaration, plea or other pleading, within the time

taken at next prescribed by law, he shall take such advantage at the term next after such

term. failure, by moving the court for the judgment to which he is thereupon by

Revision. law entitled ; and if he fail so to do, it shall be considered as a waiver of
his right, and he shall not afterwards have such judgment, unless he shall
rule the party to plead; which rule may be granted by the court or by a
judge in vacation. (b)

fgf:g;’:;‘;ﬁia 114. That the defendant in every action at law shall file with his plea or

or demurrer. Pe% demurrer an affidavit that the same is not intended for the purpose of

P. L. 1855, p. 288,
¢35,

delay, and that the affiant verily believes that the defendant hath a just
and legal defense to said action on the merits of the case, which affidavit
shall be made by the defendant, or in his absence may be made by his
attorney or agent in the action, and for want of such affidavit the plea or
demurrer shall be treated as a nullity ; provided, however, that the court,
or a judge, may give the defendant leave to plead or demur without filing
any affidavit therewith. (¢) [See Secs. 330 and 357, post.]

Diatorypleatobe  ]15, That no dilatory plea, or- plea of another judgment, shall be

verifed. received, unless the party offering such plea, do offer therewith to be filed,
an affidavit proving the truth thereof; or do show some probable cause to
the court to induce them to believe that the matter therein set forth is
true. (d)

Specification of 116. That where a defendant in an action of assumpsit pleads the general

gsinrsmeggzrme issue alone, or in connection with other pleas, the plaintiff shall be at

Revision. liberty, by a demand in writing, to require a specification of the defenses

intended to be made under such plea of the general issue, and the defend-
ant shall thereupon, within twenty days after such demand, furnish the

(a) If pleadings are filed after the thirty days allowed by the
practice act have expired (although notice is given of the time
of filing same), they may be treated as nullities. dnonymous,2
Hual. 39. See anfe, p. 1283, note (), and p. 1730, note (¢).

(b) If the plaintiff does not take his judgment by default,
before or during the term next after the defendant’s failure to
plead, he cannot thereafter have such judgment, unless he first
rule the defendant to plead. Whitney v. Merchanis’ Nalional
Bank, 11 Vr. 481, See Keim v. Eble, 13 N, J. L. J. 239.

(e) In actions upon coutracts, the affidavit to a joint plea or
demurrer made by one or more of several defendants, is a sub-
stantial compliance with the statute, and it cannot be treated as
a nullity, Mathix ads. Sleelman, 6 Vr. 467. Aun affidavit to a
plea or demurrer put in by a corporation is insufficient if made
by an attorney or agent in the suit, unless it shows that the
officers of the company are absent, . MeTugue v, Pennsylvcaia
and N, E. R. R. Co., 15 V. 62, L.

() In a justice's court if a plea of & former action pending is

not verified by affidavit, there must be offered other satisfac-
tory proof of the truth of the plea, Hixon v. Schooley, 2 Dulch.
461, 462, A plea in abalement of another action pending, for
the same cause, in another state, must be verified by an afii-
davit, or accompanied by & record of the proceedings in such
action, under the seal of the court, and properly authenticated
under the act of econgress ; otherwise (he plea may be treated as
a nullity, or taken advantage of either by general or special
demurrer. Trenfon Bank v, Wallace, 4 Jal. 83.  'This section,
which requires dilatory pleas to be verified by affidavit, applies
only to dilatory pleas, whether pleaded in abatement or in bar.
1t does not apply to pleas which are not dilatory pleas, although
they are, in form, pleas in abatement. Parksv. MeClelian, 15
Vr. 552 A plea in dower that the demandant died before suit
commenced is not a dilatory plea, and need not be verified by
affidavit, although it concludes with a prayer of judgment of
the writ. J0.
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plaintiff’s attorney with a specification in writing of the defenses intended
to be made under such plea; and at the trial the defendant shall, under
such plea, be confined to the subject-matters of defense contained in such
specification; and in case of the neglect or refusal of the defendant to
furnish snch specification within the time limited, he shall not be permitted
under such plea to give in evidence any defense except a denial of the
making of the contract sued on; provided, that where the ends of justice
require it, the court, or any judge thereof, may at, or at any time before,
the trial, and vpon such terms as shall be equitable, permit the defendant
to serve such specification when the time above limited has expired, or to
amend the specification which shall have been served.

117. That the defendant in any action, except in cases of mutual deal-
ings, may plead the general issue, and give any special matter in evidence,
which, if pleaded, would be a bar to such action upon giving notice, with
such plea, of the matter so intended to be given in evidence. (a)

118. That the plaintiff in replevin, and the defendant in every other
action, may plead, in any court of record, with leave of the court, as many
several matters as he shall think necessary for his defense; but if on
demurrer any such matter be adjudged to be insufficient, or if a verdict be
found on any issue in such action for the plaintiff, costs shall thereupon
be awarded by the court. (b)

119. That where the defendant pleads the general issue, and gives notice
with it of special matter which he intends to give in evidence in bar of
the action, the plaintiff shall, within thirty days after filing such plea, or
within such further time as he may be granted by the court or a judge, file
a written notice to the defendant of any special matter which he intends
to give in evidence in denial or avoidance of such special matter so given
notice of by the defendant, and which it would have been necessary to
reply specially had the defendant’s defense been specially pleaded, or else
be precluded from giving the same in evidence; and such notice, both of
plaintiff and defendant, shall be copied as a part of the circuit record, and
recorded with the pleadings. (¢)

120. That the plaintiff in any action may, by leave of the court, or a
judge, plead in answer to the plea or subsequent pleading of the defendant
as many several matters as he shall think necessary to sustain his action ;
provided, that the costs of any issue either in fact or law shall follow the
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() Our statute to facilitate pleadings was not intended to
authorize or permit the defendant to give notice of special
matter when the general issue is the apt and only plea, but
1o enable him, iustead of using a special plea, to introduce,
by way of notice subjoined to the general issue, matters
proper for such plea, with more simplicity and less regard
1o technicality and form. Litile v. Bollies, 7 Hal. 171, Such
notice should not amount to the general issne. Jb. Where
a_defendant, together with the general issue, gives notice
of special matter under the statute, the notice should con-
tain only such matter as, if pleaded, would be a bartothe
action. dAckermanv. Shelp, 3 Hal, 125. A notice which alleges
a custom in the inhabitants of a town, for all persons to do
.certain acts by prescription in a gue estate, is bad, for that
part of the common law relating to rights accruing by custom
and prescription has not been practiced oradopted in thisstate,
Ib. Nothing which would be a matter of substance, in & plea,
must be omitted in a notice, Tillou v. Brifton, 4 Hal. 120,
notice may present as many independent defenses as could be
‘set up by way of special pleading. But each defense must
stand by itself as much as in a plea, so that it may plainly
appear where one defense ends and anotherbegins, I3, Fraud
may be given in evidence by a defendant under the general
issue, without giving previous notice ; or where facts are inter-
mixed with matter of law, may be pleaded specially, or notice
be given under the statute. If no notice begiven, the particu-
lars must be opened to the court at the time of thetrial, thatit
may be seen whether they amount to fraud. Ib. Ifprevious
written notice of particulars be given, it stands in the place of
an opening, and the court must adjudicate on its sufficiency.
Ib. 'The particulars must be shown in & notice as fully asinan
opening. 10, Nothing can be good in a notice that would not
form agood plea in bar. Miller v _Hulsey, 2 Gir. 48. Notice of
special matter with plea of general issue, is no part of the record.
Stevenson v. Schenck, Pen. *434. In a sult on a foreign judg-
ment it is regular to plead nil debel, and to give notice that no
summons was served on defendant in the suit in which such
Judgment was recovered. Beale v. Berrymuan, 1 Vr, 218, A
notice to a plea, stating only the coverture of the piaintiff be-
fore and at the time of making the note méntioned in the
declaration, without showing that there had been a purchase
by settlement, a receipt of the money by the husbhand in hislife-
time, an assignment by him for a valuable consideration, a
release of the debt, or any other special matter to defeat the

plaintiff’s title by survivorship, will be overruled, with costs.
Story v. Baibd, 2 Gr, 262,

(b) A defendant cannot plead specially and give notice of the
same subject-matter, but the court will put him to his election.
either to abide by his plea or notice. Brocaw v. Mariatt, 3 Hal.
89, State Bank v. Chelwond, 3 Hal. 1. Campv. Allen, 7 Hal. 1.
The pleader onght tostate that theadditional pleasare filed “by-.
leave of the coutt,” although such leave is never,in fact, asked..
Copperthwail v. Dumimner,8 Hor, 258,260, Parks v. McClellan
15 V. 552. It is not necessary to add “according to the form o{”
thestatute in such case madeand provided.” Conover v. Tindall,
Spen. 513; case affirmed, 1 Zab, 651. To an information in the
nature of & quo warranto, the defendant can plead but one plea.
Statev. Roe, 2 Dutch. 215. Where, upon a general and special plea.
fleaded, and issue joined on both, a verdict is found generally
for the plaintiff, and the special plea issuch that if it werefruea.
verdict ought not to be found for the plaintiff, the omission to
find upon the special issue is matter of form ounly. Browning
v. 8killman, 4 Zab, 352. In an action of trespass q. ¢ f., the de-
fendants pleaded (1) not guilty, and (2) 7ih, ten. with a justifica--
tion; the jury found the defendants guilty under the first plea,
and not guilty under the second. Held, that the findings were-
inconsistent ; that no judgment could be rendered therecn, and
a new trial was awarded. ZTurner v. Beally,4 Zob. 644. In
general, a defendant will be allowed toplead, in different pleas,
as many substantially different grounds of defense as may be-
thought necessary, although they appear to be contradictory-
and inconsistent. The courts, in allowing or disallowing such
pleas, are controlled entirely by theconsideration whethersuch
pleading will hinder, delay or embarrass & fair trial. Parks v.
BMeClellan, 15 Vr, 552. 'With respect to strictpleas in abatement.
which are dilatory pleas, and tend to delay atrial on the merits,
the court will not grant leave to plead several pleas of this.
class, or to plead such a plea with a plea in bar, 70. Apleain
abatement cannot be joined with a plea in bar to the same de-
mand., Kerr v. Willells, 19 ¥r. 78.

(¢) In an action of tresgass for assaunlt and false imprison-
ment, the defendants plead the general issue, with notice that.
they wonld prove that they arrested the plaintiff by force of the-
writ therein described. "Held, that if the plaintiff intended to
avoid that defense by showing an abuse of the process, it was.
necessary for him to give notice of such intention to the
defendants, Hann v. Llvyd, 21 Vr. 5.
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finding or judgment upon such issue, and be adjudged to the successful
party whatever may be the result of the other issue or issues. (a)

121. That the defendant at any time before issue joined may move the
court to consolidate unnecessary actions, or to strike out superflucus counts
in the declaration. () [See Sec. 289, post.] .

122, That whenever any pleading concludes to the country, issue shall
be congidered as joined thereon, unless a demurrer be filed thereto, and a
similiter, when necessary, may be added at any time. (¢)

123. That if any writing, whereof a copy is annexed to the declaration,
plea, or notice of set-off, or other notice, be referred to in the body of the
pleading as so annexed, the said copy shall cure any defect by reason of
not setting forth the same, or the insufficient setting forth of the same in
the body of the declaration, plea, notice of set-off, or other notice; and in
all cases where any copy of a writing signed by a party to the same shall
be so annexed and referred to, the same shall be recorded with the plead-
ings, and form part of the record. (d)

124. That in actions of libel and slander the plaintiff shall be at liberty
to aver that the words or matter complained of were used in a defamatory
sense, specifying such defamatory sense, without any prefatory averment
to show how such words or matter were used in that sense, and such
averment shall be put in issue by the denial of the alleged libel or slander;
and where the words or matter set forth, with or without the alleged

Breaches of con-
dition to be
assigned.

Ib., 328,

Performance of
<conditions pre-
cedent.

Ib., 2 25.

meaning, show cause of action, the declaration shall be sufficient. (e)

125. That in actions upon bonds with a condition the plaintiff shall state
the condition and assign breaches thereof in his declaration; and no evi-
dence shall be given of any breach not so assigned. (¢)

126. That the plaintiff or defendant in any action may aver performance
of conditions precedent generally; and the opposite party shall not deny
such averment generally, but shall specify in his pleading the condition

precedent, the performance of which he intends to contest. (A)

Express coior, &e.
Ib,, 329. '

Pleading, &e.
Ib., §30.

any pleading. (%)

(a) The act does not anthorize a defendant to rejoin several
matters to the replication. Yan Voorst v. Morris Canal Co.,
Spen, 167, 169, Hornblower, C. J.

1{b) The court will order a consolidation of several actions of
ejectmentwhere,there is the same question and defense involved
in all of them. Denv. Kimble, 4 Hal. 335. The court will not
«consolidate two actions brought against the same person, by the
same plaintifls, upon promissory notes drawn atdifferent dates
and payable at different times, where it does not appear that
‘the defense isthesamein both, ~ Werley ads. Glentworth, 5 Hal,
241, Two several writs of scire facias to revive two several
executionsby the same plaintiff against the same defendant, can-
not be consolidated. Mickie v. Brewer, 8 Hal, 85.
rule. Denv. Kimble,4 Hal. 335,338. The court will notrelievea
party from the consequences of a rule to consolidate, although
he denies that the rule was entered by his authority ; he must
'seek redress, if any, from his attorney. Den, Hendrickson V.
Hendrickson, 8 Gr, 102.  'When separate actions are brought by
the same plaintiff against the same defendant, on several cer-
tificates ot indebtedness, for the same consideration, maturing
at the same time, or all due when the writs are commenced,
they will be consolidated inonesuit. Leev, Township of Kearny,
13 Vr. 543. The appropriate relief against successive suits by
the same plaintiff for damages arising from an injury which is
-continuous, isby application forthe consolidation of actions or
for a stay of proceedings, and not by billin chancery, unless the
right in controversy has once been determined adversely to the
plaintiff, Lehigh Vailey R. R, Co.v. McFartan,4 Stew, 730,

(¢) In point of fact there i8 no issue joined without asimiliter
—though the want of a similiter is amendable after verdict.
Dickerson v. Stoll, 4 Zab. 550. The addition of * &c.” after a
tender of issue, will not be taken to mean “and the plaintiff,”
or defendant * doth likewise.” At most, its officein pleadingis
‘to supply matter that ought.to be expressed in the pleading of
whichitisapart. 7,

(d) Although a copy of the bond on which the suit is brought
is annexed to the declaration, the court cannot take notice of it,
because in the body of the pleading it is not referred to as so
annexed. Hurrison v. Veeeland,9 Vr. 366. 1f the copy of a
note annexed to the declaration be erroneous, it may be cor-
rected. Tillow v. Hutchinson, 3 Gr. 178. Where a copy of the
lease under seal is annexed and referred to in the body of
‘the pleadings as so annexed, it hecomes part of the record;
the defendant need not crave oyer and set it outon the face
of the plea. Loeb V. Barris, 21 Vr. 382. Hilli v. Smalley, 1
Dutch. 374.

(€) The pleader may aver that the words set forth were used
in any defamatory sense he may see fit to attribute to them,

Form of

127. That express color and special traverses shall not be necessary in

128. That a right by virtue of a private way may be pleaded generally
in the same manner as in pleading a public way.

it being left to the jury to say whether they were used in such
sense. Hand v. Winlon, 9 Vr. 122, In anaction for slander an
innuendo cannot be used to enlarge or extend the meaning of
the words spoken; it can only explain them, by conneciing
them with the inducement or collvguium previously averred.
Joralemon v. Pomeroy, 2 Zab. 271. The slander must appear
substantially from the colloguiwm or inducement and the words
alleged, and, unless it can be collected from them, it cannot be
created by an allegation in the innuendo ; it must appear by the
natural meaning of the words in the conversation and circum-
stances in which their use is alleged. b, The plaintift must
80 state bis complaint, that supposing all the allegations to be
true, it will appear from the declaration that he has been
charged with a crime. Cole v. Grant,3 Har. 827, 830, Elmer, J.
In actions for slander of title this section is applicable, so that
any meaning deemed advisable by the plaintiff, may be im-
puted to the words. Andrew v. Deshler, 14 -Vr. 16. By the
provisions of this section an alteration in the rules of pleading
in civil actions for libel and slander was effected, by which the
necessity of the prefatory averments of extrinsic facts, show-
ing the defamatory sense attributable to the written or spoken
words, is dispensed with. Insuch pleadings,itisnowsufficient
to aver that the words were used in a specified defamatory
sense. Stale v. Mott, 16 Vr. 495. A declaration is defective
which does not contain the statutory averment that the words
were spoken in & defamatory sense. Mitler v. Beebe, 2 N. J.
0,

(g) This section, it seems, applies to official bonds, as that ofa
constable, _Jersey City v. Chase,1 V7,233, 234. Seeante, p. 2337,
note (d). Inan action founded on an ordinary money bond, in
violation of the express direction of this section, neither its
condition nor breach was assigned in the declaration. Heid, on
demurrer, that a_copy of the instrument sued on will not be
noticed unless it is made part of the declaration by being men-
tioned therein. Brown v. Warden, 15 Vr. 177,

(h) A general averment of performance by the plaintiff,is
sufficient, Vreeland v. Beekman, 7 Vr. 13.  See, also, Ridgway
v. Forsyth, 2 Hal. 98. Rice v. Porter, 1 Har. 440, Patlen V.
Heustis, 2 Dutch. 293. Hecht v, Tawbel, 26 Vv, 421, Where the
performance of a condition precedent is alleged in the declara-
tion, the defendant, instead of pleading the genersal issue, may
deny the alleged performance, and put himself on the country ;
but where the condition and its performance are not alleged in
the deciaration, the defendant may set up non-compliance with
the condition, and conclude with a verification.” Dewees v.
Manhaltan Ins, Co.,5 Vr. 244,

(i) The use of a special traverse approved in this instance.
Mec Williams v, King, 3 Vr. 21,
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129. That in actions on contracts not under seal the defendant may set
up as a defense in abatement of the damages to be recovered by the plain-
tiff, a defect in, or partial failure of, the consideration of the contract sued
on, and may also recoup any damages which he may have sustained by
reason of the non-performance or defective performance of any part of the
same contract by the plaintiff; provided, that a notice of the particulars of
such defense be annexed to the plea and filed therewith. (a)

130. That in actions on contracts made in another state, it shall not be
lawful for a defendant to set up as a defense usury or illegality in the con-
sideration under the provisions of any statute of such state, unless the de-
fendant shall plead such statute specially, and annex to such plea a note
of the time when the same was passed. (b)

181. That pleas puis darrein continuance shall be pleadable only by per-
mission of the court or a judge; and the court or a judge, in allowing any
such plea, may direct that the pleading thereof shall not be a waiver of
former pleas. (¢)

132. That the court or a judge in vacation shall have power on four
days’ notice, to strike out any pleading which is irregular or defective, or is
s0 framed as to prejudice, embarrass or delay a fair trial of the action, and
the order striking out such pleading shall be entered on the record, if
required by the party against whom the same is made, and error may be
assigned thereon. (d)

133. [Amended by Sec. 814, post.] A

134. That a notice of set-off shall, with respect to the rights and liabili-
ties of the parties to the suit, be considered as a cross-action brought by the
defendant ; the plaintiff may at the trial make any defense to the subject-
matter of the set-off, without any counter notice which he would be entitled
to make under the general issue if the defendant had brought an action
for the same; but any defense which in an action would be required to be
specially pleaded, shall not be available to the plaintiff in answer to such
set-off, unless he shall file a notice of such special matter, as a pleading in
the cause.

VIII. Amendment and variance.

135. That any pleading may be amended by the party, of course, with-
out application to the court, without costs, and without prejudice to the
proceedings already had, at any time before a pleading in answer thereto
has been filed; and in such case a copy of the amended pleading shall be
served on the adverse party within five days after filing the same, who
.shall plead thereto in thirty days after such service. v

136. That no variance between the allegation in a pleading and the proof
.shall be deemed material, unless it have actually misled the adverse party,
‘to his prejudice, in maintaining his action or defense upon the merits;
whenever it shall be alleged that a party has been so misled, that fact shall
be established to the satisfaction of the court trying the cause, and there-

(@) There can be no recoupment in a suit on a sealed instru- (b) The

ment. Prce v. Reynolds, 10 Vr. 171, In an action of ¢covenant

for reut on a lease under seal, the tenant cannot recoup his v. Rickerson, 17 Vr. 13,
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defense of usury arising under the law of another
state, must, by force of thissection, be specially pleaded Kk
In such plea, the contract alleged to be

.damages for a breach of covenant in the lease on the partof the

landlord, at common law, or by our statute. Hunter v. Reiley,
14 Vr. 480. Damages of a defendant cannot be recouped under
this section, unless the notice required has been filed with the
_plea and the damages arise out of the very contract sued upon.
Bozarth v. Dudiey, 15 Vi. 304, Where a promissory note is given
pursuant to the express terms of a conlemporaneous written
agreement, by which the payee of the note binds himself to col-
lect certain moneys and to appropriate them on the note in re-
duction or discharge of the amount for which the same was
.given, in_a suit upon the note between the original parties
thereto, the breach by the payee of the part of said agreement
to be by him performed, may be shown by the maker of the
_note by way of recoupment, In such a case the note is so inti-
mately connected with the contemporaneous writing that
together they constitute *the contract sued upon,” within the
mmeaning of this section of thestatute concerning recoupmend.
"Babbitt v. Moore, 22 Vr. 229. See Wakeman v. Illingsworlh,
11 Vr. 434. Trolterv. Heckscher, 13 Stew. 657, dipauyh v. Wood,
418 Stew. 157. .

usurious must be correctly stated, and if not proved as laid, the
defense will notavail. 7b.

(¢) Without such direction, it is a waiver of all former pleas.
Den, Pricev. Sunderson, 3 Har, 426.

(d) If a plea or demurrer be struck out as frivolous, such
order cannot be reviewed on a writ of error. Brown v. Wur-
den, 15 Vr. 177. A refusal to strike out a pleading cannot be
made 8 part of the record so as to be reviewable on a writ of
error Cooper v. Vanderveer,18 Vr. 178. Tt is only when the
motion to strike ont has prevailed that the practice act gives
the right to a writ of error. Ib. Monmouth Purk Ass6. V. War-
den, 28 Vr.600. A rule striking out a sham plea is not review-
able on error. Mershon v. Custree, 28 Vr. 484, To a plea of the
statute of limitations, the plaintiffs replied that their suit was
brought not only for the causes of action in the plea mentioned,
but also for that the defendant, being indebted, &e., did, within
six years, &c., promise, &c., which promises, newly assigned,
were different promises from that in the plea mentioned, Held,
to be a departure and not a re-assignment, and replication -
stricken out, Leland v. Neilson, 3 N. J. L. J. 156.
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upon the court may order the pleading to be amended upon such terms as

shall be just. (a)
‘When variance
is not material.

137. That when the variance is not established to be material, as pro-
vided in the last section, the court may order an immediate amendment of

1o the pleading, without costs ; but where the allegation of the cause of action,
or defense, to which the proof is directed, is untrue, not in some particular
or particulars only, but in its entire scope and meaning, it shall not be
deemed a case of variance, but a failure of proof.

Court mayamend 138, That in order to prevent the failure of justice by reason of mistakes .

g:;:cgs [nplead and objections of form, it shall be lawful for the court, or any j udge thereof,

1b., 346. at all times, to amend all defects and errors in any proceeding in civil

causes, whether there is anything in writing to amend by or not, and
whether the defect or error be that of the party applying to amend or not,
and all such amendments may be made with or without costs, and upon

All amendments
necessary to deter-
mine real contro-
versy shall be
made.

also, title AMENDMENT. ]

(@) A variance between the pleading and (*)roofis immaterial,
unless the party is misled and prejudice by it. Hallock v.
Costnercial Ins, Co.,2 Dutch, 268, Ashwnore V. Eovans, 3 Stock.
151, If the variauce between a particular and the evidence
offered under it, is such as would naturally mislead the party,
the evidence ought to be rejected ; otherwise the party object-
ing ought to satisfy the court by affidavit that he has been mis-
led by the particular, Bunting ads, Alten, 3 Hur. 298. Stothoff
V. Dunhamn, 4 Har. 181, -

(D) The power to amend pleadings extends to the introduc-
tion of matters which the parties hoped and intended to try in
the cause, and is not limited to matters within the issue upon
the record. The Mayor of Hoboken v. Gear, 8 Dulch. 265.

. The effect of the statutory provisions au thorizing amendments
is, that every error in form, no matter how radical, can be cor-
Tected atany stage of the suit, in all civil causes, wheneversuch
correction becomes necessary to enable the parties to try the
matters which they contemplated to try, or o sustain the de-
cision resulting from such trial. Price v. New Jersey BR. R. Co.,
2 Vr. 229. If an vbjection was technically valid, the plaintiff
would have been permitted to amend his declaration by add-
ing a special count upon the written agreement; and what
the court below might have done to prevent the failure of jus-
tice, this court will, under the statute, consider as done—the
case having been tried on both sides with special reference to
the agreement, Willis v. Fernald, 4 Vr. 206. Amendments
are now entirely in the sound discretion of the court, and will
be allowed whenever the advancement of justice requires it.
Each case must depend upon its own particular circumstances,
Ten EByck v. Delaware and Raritan Canal €0.,4 Har. 5. Thata
writ of Inquiry was executed after its return day is a nullity by
thestatute,buta want of such writ isaided on error. Youngv. D.,
L. & W. R, R. Co.,9 V. 502. A motion for amendment may be
heard at any time,and at almost any stage in the cause, JDen,
Hoover v. Franklin, 2 South. *851, Reed v. Barker,1 V. 879,
Huines, J. Theapplication ought to be made within a reasonahle
time. Van Dyke v. Van Dyke, 4 Hur.l. Anamendment was
allowed, after anargument iraversing the factof an appearance
having been entered. Harrison v. Rowan, Pet. (1. C. 489. After
the testimony was closed. Joslin v. New Jersey Car Spring Co.,
7 Vr. 148, After a nonsuit. Den, Hoover v. Frankhn, 2 South.
*850, After a trial and verdict. Price v. New Jersey R, RB.

Co.,"2 Vr. 229, After plea filed, rule of reference, award of

referces and rule for judgment nisi, and reasons filed against

the report. Smith v. Minor, Coxe 416. After argument of a

general demurrer toseveral special pleas in bar and Jjudgment

for the plaintiff on that demurrer, overruling the special pleas.

Ten Eyck v. Delaware and Roaritan Canal Co.,4 Har. 5. Hule

v. Luwrence, 2 Zab. 72. After argument in the court of errors.

Apgar v. Hiler,4 Zab, 808. After verdict and judgment in

supreme court and affirmance in the court of errors. Denv.

Snowhill,1 Gr. 23. After the cause had been removed to the

court of errors, judgment reversed, a new trial ordered and the

record remitted, Rogers v. Phinney, 1 Gr. 1. Amendment

refused after & non-suit, where the motion to amend included a

motion tosetaside thenon-suit. Den, Van drsdalenv. Hull,4 Hal,

390. Where a judgment has passed in favor of the defendant

on a plea of nul tiel record, this court will not allow the

glaintiﬁ"s to so amend their declaration, as to make it con-
orm to the record produced. Gulick v. Loder,3 Gr.416. It
is too late to move for an amendment by the court below,
two terms after the return of the writ, when the cause has
been set down for argument and the plaintiff in error has
been in _no laches. Apgur v. Hier, 4 Zub, 808. An amend-
meut of an execution will not be allowed to carry the date
of its issue back four terms, to a period when the plaintift
was alive. Morgan v. Taylor, 9 Vr. 317. If a remiltitur is
filed in the supreme court on the last day of their term, con-
current with that of the court of errors in which the judg-
ment is given, without the knowledge of the attorney of the
defendant in error, he will not be in laches in not applying at

that term for leave to amend. Hule v. Lawrence, 2 Zab. 73.

After the death of a party, the pleadings will not be amended

to meet the exigency of the case and bring it within the act.

Dickerson v. Stoll, 4 Zab. 550. Where an amendment is allowed

such terms as to the court or judge may seem fit; and all such amend-
ments as may be necessary for the purpose of determining in the existing
suit the real question in controversy between the parties shall be so made. (b)

[For amendments with respect to parties, see supra, Secs. 34 to 37; see,

by the court, at the trial, on miotion to set aside the verdict,
both snrprise and substantial merits should be shown,  Justin
V. New Jersey Car Spring €., 7 Vr, 142, When judgment on de-
murrer is reviewed in a court of error. the Judgment given
should be thie same as they decide ought to have been given by
the court below, that is,a judgment in the cause forthe plaintitt
or defendant; but the court oferror, after reversinga judgment,
may grant leave to amend, instead of ordering such a judg-
ment as ought to begiven.” Hualev. Lawrence, 2 Zab. 73. The
party applyiug to amend must pay costs. Condit v. Newghbor,
7 Hul, 320, Denv, Seagrave, 1 Har. 8351. Denv. Ganoe, 1 Hur.
439. Hwll v. Snowhill, 2 Gr. 9. Mayor of Newark v. Davis, $
Har. 22, Condil v. Gregory, § Zub. 431, Weart v. Hougland, 2
Zabd, 521, Lanning v. Shute, 2 South. %778, . Bogers v. Phinney, L
Gr. 1. Wood v. Leshie, 8 Vr. 474, A plaintiff will be allowed
toamend his writand decla,ra,tion, without the paymentof costs,.
when the practice and law have beenunsettled,  Witlicmson v.
Updike, 2 Gr. 270. Somners ads. Sloan, 3 Har. 49, See Perrwnev.
Applegate, 1 McCart, 532. 'Where both parties are wrong, each:
shounld pay his own costs. Cox v. Bennet, 1 Gr. 172 Where the
defendant has pleaded nultiel record, the plaintiffbeen putto two
demurrers and subjected to much delay by the pteas overruled
(a former amendment having been permitted), the defend~
ant will not be permitted to amend, except upon the pay-
ment of costs, aftidavit of & meritorious defense under the:
plea or pleas sought to be amended, election to abide by
the amended pleas, & withdrawal of the plea nul fiel record,
and a filing of the amended pleas during the present term.
Moulin v, Ins. Co.,4 Zub, 252, Green, C. J. After a judgment
by default the party applying to amend niust give the
other party time to plead.” Boudinot v. Lewis, Pen, *512. The
Jjudgment and execution, although stayed, were ordered
to stand as security for the plaintiff's claim, Halsey ads.
Van Wagenen, 1 Har. 351. Where the amendment is in the:
form of the verdict only, and not in its substance, it may be-
made by the court in banc without the postea being amend-
ed by the circuit judge, Phillips v. Kent, 3 Zab. 155. The
allowance of an amendment to a declaration does not preclude
the defendant from objecting to its sufficiency. Moriis Canal
Co. v. Van Vorst, 4 Har,9. Theamendment will be considered as.
made whenever the objection istaken. Den, Inskeep v. Lecony,
Coxe 111, Coxe V. Field,1 Gr.216. Price v. New Jersey R. R,
Co., 2 Vr.229. Willisv. Fernald, 4 Vr.207. A judge at the circuit.
court cannot order an amendment in the circunit record. Den,
Van dvrsdalen v, Hull, 4 Hal. 277. See Polls v. Clarke, Spen. 36.
The power of amendment conferred by this section extends to-
the court of errors, and in cases where no injury had been done-
to the party complaining by or through error of mere form, it
is incumbent on this court, in the interest of justice, to exercise-
the power. dmerican Lije Ins. Co. v. Day, 10 Vr., 89, Blackford,
v. Plamfleld Gaslight Co., 14 Vr. 438, Redstrake v. Cumber-
land Ins. Co.,15 Vr. 294,  Finegan v. Moore, 17 Vr. 602, Mon-
mouth Park xisso. V. Wuarren, 26 Vi, 398. Vunk v. Rarilan River
R. R. Co., 27 Vr. 399. The power to amend extends to the
amending the record at the trial, and, after a motion to non.
suit, by striking out the name of the plaintiff, wherever it ocecurs.
in the process and pleadings, and inserting the name of another
berson as plaintiff. Furrier v, Schroeder, 11 Pr. 601, Quimby v,
King, 14 Vr. 454. Hasbrouck v. Winkler,19 Vr. 431, If the real
question in controversy between the parties to an action ap-
pears to have been fully and fairly tried, and correctly settled,
the court of errors will not reverse for an objection which may
be avoided by an amendment of the pleadings, but in such case:
will exercise the power of amendment. Wure v, Miltville Fire
Ins. Co, 16 Vr. 177. Excelsior Electric Co. v. Stout, 28 Vr.
224. National Condensed Mitk Co. V. Brandenburgh, 11
Vr. 111. Wills v. Shinn, 18 Vr. 138. The court has the right.
to put in proper legal form a verdict, if it be not changed insub-
stance, Humphreys v, Mayor, &c., of Woodstewn, 18 V. 588.
The bill of exceptions Is correctible as all other procedures in
a suit are correctible. Even if such power of rectification were-
not inherent in the general rules of judicial practice, it would
be necessarily held to have been introduced into our legal
methods by the provisions of this section, Lefferts v. State, 20
Vr, 26, See ante, pp. 25 to 30, notes, .
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IX. Demurrer.

139. That no pleading shall be deemed insufficient for any defect which
could heretofore be objected to only by special demurrer ; and where issue
is joined on a demurrer the court shall give judgment according as the very
right of the cause and matter in law shall appear, without regarding any
imperfection, omission, defect in or lack of form; and no j udgment shall
be arrested, stayed or reversed forany such imperfection, omission, defect
in or lack of form. (a) o

140. That if the plaintiff or defendant shall not join in demurrer in
thirty days after the filing thereof, such plaintiff shall be nonprossed, and
such defendant shall have judgment awarded against him. ()

141. That where there are several issues in law and in fact, the issue in
law shall be first determined before the issue in fact shall be tried.

142, That either party may give notice of the argument of a demurrer,
which notice shall be served at least ten days before the time for hearing. (¢)

148. That in actions in the circuit court, the demurrer may be brought
on for argument before the justice of the supreme court, assigned to hold
such circnit, either in term time or vacation. '

X. Judgment by default and assessment of damages.

144. That the plaintiff, in ‘any action of law, when the defendant shall
have omitted to file a plea or demurrer to the declaration, orany subsequent
pleading within the time required by law, may enter as of course, either
in term or vacation, in the minutes of the court, such rule for judgment
by default, either interlocutory or final, as he would by law have been
entitled to-if such rule were applied for in open court, expressing in such
rule the true date of the actual entry thereof; and such rule, when lawfully
entered, shall have the same force and effect as if entered by order of the
court, and if unlawfully entered shall be utterly void ; and for the purposes
of this section, any frivolous plea or demurrer, or sham plea, or plea
irregularly pleaded, may be treated and regarded as if the same had not
been filed. : :

145. That any judge of the court, in which the action is pending, may,
upon application made before the entry of a rule for judgment by default,
upon affidavit made by the defendant, or his attorney in the suit, or agent
in the matter in controversy, that the defendant hath a defense to said
action, which such. affiant believes to be just and legal, that he hath in
good faith endeavored to ‘prepare his plea, and setting forth a sufficient
excuse why: he has not been able so to do, or upon afiidavit made by any
person on behalf of thé defendant, that he believes that the defendant has
a real defense to said action, and has been absent from the state ever since
the service of process, or upon affidavit showing that the ends of justice
require -that farther time be given, grant, by order, under his hand, further
time to plead, not exceeding thirty days; which order, if filed with the
clerk before the entry of judgment by default, shall during the time therein
granted stay the entry of such judgment, except upon application in open
court. (d) ’ e » , »

(@) Thissection relates to matters of form, and only authorizes
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Affidavit required,

be assessed by the court, the declaration reciting the condition

amendments in cases which were previously the subject of ex-
amination by means of a special demurrer. Crawford v. New
Jersey R. R, Co.,4 Dulch. 480, The objection that a traversable
fact is stated without a venue iu the body of the declaration,
goes to a matter of mere form, and is within the operation of
this section. Reed v, Wilson, 12 Vi, 29. Mehrhof v. D, L. &
W. R R, Co.,22 Vr.58. ‘

(b) See Brown v. Warden; 15 Vv, 180.

(c) If the adverse party brings on the argument of a de-
yxxllrr.e}x‘, he must furnish the printed books. Anonymous, 19 N.

. L. J. 18,

(«[} On judgment by default in an action upon a bond given
under the act to abolish imprisonment for debt, damages will

of the boud in which the precise amount due to the plaintiffs is
set forth., Rogers v. Brundred, 1 Hur. 159, But not on Jjudg-
ment by default on a bond for the prison limits. Beally v.
Ivins, Pen. *628. On a constable’s bond. Jersey Cityv. Chase,
1 Vr.233. Where neither party applies for a writ of inquiry.
Rogers v. Brundred, I' Hur. 159, The damages may be assessed
before a justice at circuit, in cases of difficulty, Jersey City v.
Chase, 1 Vi, 233. But such order is discretionary in the court,
and will not be made unless special grounds are shown, as some
legal intricacy, or objection to thesherift. Whitev. Hunt,1 Hal.
330, Smith, J., dissenting. Not on an administration bond.
Witliumson v. Snovk, 5 Hul. 65. Nor an executor's bond. Orde-
nary v. Barealow, 7 Vr. 15. See infrya, Sec. 150,
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146. That where the declaration contains only common counts, or
common counts on which a recovery is sought, in addition to any matter
or thing mentioned in any special count and the plaintiff shall desire to
file and serve his declaration, as is mentioned in the one hundred and fifth
section of this act, he shall not take judgment at the end of the thirty days
in said section mentioned, unless he shall have annexed to his declaration,
and served therewith a statement of the particulars of his demand or of the
amount for which judgment will be claimed.

147. That if judgment by default be entered for want of a plea, it shall
be lawful for the court, or any judge thereof in term time or vacation, on
four days' notice, upon satisfactory proof that such judgment was improvi-
dently or fraudulently entered, or that the defendant has a real defense
to the action, to make an order that such judgment be set aside or opened
to let the defendant in to plead ; provided, that if such judgment shall have
been regularly obtained and without fraud, the order shall be that the
defendant be permitted to pleéad on such terms as may be equitable, and
the lien acquired by such judgment and by the execution thereon shall
remain as security for the satisfaction of any judgment the plaintiff may
recover in the action. (a)

148. That where a judgment shall be entered as for want of a plea, on
the ground that the plea or demurrer filed by the defendant is frivolous, or
that the plea is a sham plea, application may be made to any judge of
the court in which such judgment shall be entered for the vacation of
such judgment; and if it shall appear that the judgment was illegally or
improperly entered, it shall be lawful for such judge, in term time or vaca-
tion, to make an order that the same be vacated and set aside; and upon
the making and filing of such order, such judgment shall become utterly
void and of no effect, and the plaintiff shall be compelled to pay the costs
of such application.

149. That where interlocutory judgment in actions of assumpsit shall be
entered by default against the defendant, the plaintiff may have his dam-
ages assessed by the court, or when the court is not actually in session by
any judge thereof, or by the clerk, unless a rule shall be entered for a writ
of inquiry or assessment of damages in open court. ()]

150. That in all actions ex contractu, where the damages or sum recover-
able are a mere matter of calculation, or can readily be ascertained, the
same may be assessed or ascertained, on judgment by default, by the court
or clerk as in actions of assumpsit. (¢)

obtained by fraud or surprise will be set attachment against the same defendant, He is not a credi-

aside. Binesse V. Barker, 1 Gr. 263. Alderman V. Diament, 1 tor in legal contemplation, but may or may not turn out

Hul. 197, 199, note. An affidavit of the defendant showing to be such. None but a judgment creditor, or one whose

that he had expected to compromise the suit before the claim is judicially established, is entitled to the aid of the
entry of the judgment, is sufficient, Crane v. Condit,1 Har. court in opening & judgment or ordering an issue on the
349, "o, when the defendant, after filing a plea and sub- fairness of it between other parties, Even a Jjudgment credi~
penaing his witnesses, was prevented from attending the tor must have tried all other legal means of obtaining satis-
trial, by his confinement for contempt of another court. faction of his jundgment, and failing therein, before he can

Truax v. Roberls,

1 South. *288 (b). So, when by accident, ask of the court their aid in such a proceediug. Melville

defendant was prevented from retaining an attorney to v. Brown, 1 Har. 363. This couri w! i1 not set aside &
defend. Abrams v. Wood, 1 South. *30 (). A judgment may judgment rendered at a former term, after solemn argu-

be opened, where
confession of one,
plead an insclven

rendered against two Joint debtors, on the ent on a legal objection which might have been raised
the other having had no opportunity to against said judgment on the former argument, but was
t discharge. Mills v. Sleght, 2 Souwlh. ¥5675. omitied by counsel. Fox v. Lambsim, 3 Hul. 368, If a defend-

8o, where the grantor of a defendant in ejectment (who in- ant suffers a term to elapse after a judgment regularly ob-
tended to defend) was prevented by the illness and death tained against him, the court wiil not interfere summarily
of a daughter. Den, Riker v. Ball, Pen, *974. A judgment by to set aside the judgment, unless fuch delay is very satis-

defanlt cannot be

set aside becanse the assessmeut of dam- factorily accounted for. Cooper ads. Gulbraithy 4 Zab, 219.

ages was wrong. Creamer v. Dikeman, 10 Vr.195. Nor on the Milter v. Alexander, Coxe 400, After judgment, execution and
ground of surprise, where no merits are shown, Hendrickson money paid over to the plaintiff thereon, the court will hardly
ads, Herbert,9 Vr.296,299. Judgment opened after the lapse interfere to set aside the judgment. Query—Could the defend-
of a year, on affidavit of defendant, that he believes the in- ant have any remedy for the return of his money, if the court

dorsement of his

name on the note, upon which judgment did not set aside the judgment insuchcase? Ib. Thecourtre-

was entered, to be a forgery; that his information inducing quires an affidavit that there is Teal defense, detailing the cir-

such belief, was

obtained since the last term of court; cumstances, before it will open a regular judgment by default.

. and that he has been refused an {nspection of said indorse- Miller ads. Alexander, Coxe 400. The lien of the judgment is

ment by plaintiff”

s attorney. Bell ads. Kelly, 2 Har. 270. If Tetained. Richards v. Morris Canal_Co., Spen. 36, Crane ads.

founded on merits, a motion to open a judgment may be Condit, 1 Har. 319. Halsey ads. Van Wagonen, 1 Har. 350.
made at any time while the cause is within the power and (b) Only applies to actions of assumpsit. Peacock v. Haney,
under the control of the court, provided the party em- 8 V179, The court may assess the damages in assumpsit, debt
braces the first opportunity of presenting his case; and pro- and covenant, independently of the statute. Ib, .
vided the plaintiff's rights are not thereby endangered. (¢) Where judgment by default is entered on 2 bail bond given
Ib. After executioun issues the court will open a Judgment in an action upon contract for an uncertain sum, not & mere
and let in a real defense. Den, Lee v. Evaul, Coxe 201. If a matter of calculation or readily ascertained, a writ of inquiry
trial has not been lost, regular judgments by defanit are set must be issued to assess damages. An assessment by the clerk
aside in all cases, on affidavit of defense. JIb. This court  of the court, for the amount of the judge’s order for bail, will ber

will not open & §

udgment. at the instance of a plaintiff in get aside. Stmimons ads. Keily, 10 Vr. 438,
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151. That the plaintiff may enter a rule for a writ of inquiry in term time
or vacation as of course; but the defendant shall not enter a rule that the
damages shall be assessed by a writ of inquiry in cases where the plaintiff
is entitled to have his damages assessed by the court, or a Jjudge, or the
clerk thereof, unless he shall enter a rule therefor before the expiration of
the time for pleading, and shall, at the time of entering such rule, file
with the clerk of the court an affidavit that the amount elaimed to be due
to the plaintiff in the bill of particulars, or some part thereof, is not due from
the defendant to the plaintiff, specifying what amount, if anything, is due
to the plaintiff, and that the rule for the assessment of damages by a writ
of inquiry is not intended for the purpose of delay, but only to have the
amount due to the plaintiff coirectly ascertained; which affidavit shall be
made Dby the defendant, or in his absence by his attorney or agent in such
action; and in case such affidavit shall specify any sum to be due to the
plaintiff, the plaintiff shall be at liberty forthwith to enter final judgment

2559

Plaintiff may
enter rule for writ
of inquiry, of
course.

But defendant
shall not, except
on affidavit.

P. L. 1858, p. 106.
Amended.

therefor, which shall operate as a waiver of the residue of his claim, as set

forth in his bill of particulars; provided, nevertheless, that the court, or a
judge thereof, may, upon application by the defendant before final judg-
ment is entered, order that the damages be assessed in open court.

152. That the same notice shall be given of executing writs of inquiry
and of countermand as is required for the trial of issues in fact. .

158. That if the plaintiff shall not proceed to execute the writ of inquiry
according  to notice, or countermand such notice in due time, the defendant
shall be entitled to costs.

154. That where the damages are assessed by a writ of inquiry, no rule
for final judgment shall be entered, except by order of the court, or a judge
thereof, on two days’ notice to the defendant or his attorney; but where
the damages are assessed by the court, or a judge, or the clerk, a rule for
final judgment may be entered upon filing such assessment, as of course,
which judgment shall be signed and take effect as of the day when such
rule is actually entered. . v

XI. Discovery before trial.
1. UPON INTERROGATORIES.

155. [Amended by Sec. 841, post.]

2. ADMISSION OR EXECUTION OF PAPERS.

156. That either party may, by written notice, served at least fifteen
days before the trial, call on the other party to admit, in writing, the execu-
tion of any document, saving all just exceptions; and in case of refusal or
neglect to admit for ten days after such service, the costs of proving the
document shall be paid by the party so refusing or neglecting, whatever
the result of the cause may be, unless at the trial the judge shall certify
that the refusal or neglect to admit was reasonable; and an affidavit of
the attorney in the cause of the due signature of any admissions made in
pursuance of such notice, and annexed to the affidavit, shall be in all cases
sufficient evidence of such admission.

8. INSPECTION OF BOOKS, ETC.

157. That the court, other than the court for the trial of small causes,
before which a civil action or proceeding, whether of a legal or equitable
nature, is pending, or a judge thereof, in term time or vacation, may, in
their discretion and upon five days’ notice of the application, order either
party to give to the other, within a specified time and under such terms as
may be imposed, an inspection and copy, or permission to take a copy, of

‘Writ of inquiry.
R. 8. 928, § 72.

Costs of not pro-
ceeding with.
Ib., 373,

Final judgment,
where to be
entered.

Execution of
writings.

P. L. 1855, p. 288,
238,

Court may order
either party to
give copies of
books, papers, &c.
P. L. 1855, p.1668,
26.
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any books, papers or documents in his possession or under his control,
containing evidence relating to the merits of the action or proceeding, or
of the defense thereto, and if compliance with the order be refused, such
books, papers or documents shall not be given in evidence in such action
or proceeding, and the court may punish the party so refusing as for a
contempt of the court. (a) .

158. That any application, in pursuance of the next preceding section,
shall be by. petition, stating the grounds of such application, and verified
by the oath of the party, or of his attorney, solicitor, or agent in the
matter ; and the affidavit of the opposite party, or of his attorney, solicitor,
or agent in the matter, may be read in opposition to such application,
without notice of the taking of such affidavit, or either party, or any other
witness, may, on such application, be examined in relation thereto. (b)

4, EXAMINATION OF ADVERSE PARTY BEFORE TRIAL.

159. That any party to an action in the supreme or circuit court may be

examined.as a witness at the instance of any adverse party or parties, or of
any one of the several adverse parties, after issue joined in said action and
before the trial of said action; said examination may be before any justice
of the supreme court, or before any supreme court commissioner, on a pre-
vious notice to the party to be examined of at least five days, unless a shorter
time is for good cause shown, prescribed by a justice of the supreme court;
the party shall only be examined upon an order made by a justice of the
supreme court to whom application therefor is made, and the granting of
said order shall be discretionary with the justice to 'whom such application
is- made; the service of said order shall be sufficient summons and notice to
the party or parties named therein to attend before said justice or supreme
court commissioner therein named. (¢)
- 160. That no party to be examined who shall reside in the state of New
Jersey, shall be compelled to attend in any other county than that where
he resides, but any party residing out of this state may be compelled to
attend in any county named in the order of the said justice of the supreme
court ; and a non-resident plaintiff may be served out of this state, with
personal notice to attend such examination, and if he does not appear, in
compliance with said notice, all proceedings shall be stayed on his part
until his appearance, of which appearance he shall give the same notice to
the defendant as required by the next preceding section of this act.

161. That any party to be examined, named in said order of said justice
of the supreme court, may be compelled to attend before the justice of the
supreme court or supreme court commissioner, named in said order, in the
same manner as any witness may be compelled to attend upon the trial of
a civil action where he has been duly subpeenaed to attend.

1682, That the said examination of said party or parties shall be taken
by said justice or commissioner orally, the same as on the trial of a cause,
with the right of examination and cross-examination ; and said examina-
tion shall be reduced to writing, and shall be signed by the party or par-
ties so examined as aforesaid, and certified by said justice or commissioner,
‘and’ filed with the clerk of the county where the cause is to be tried, and
said examination may be read by either party at the trial; where the ex-
amination is made before a justice of the supreme court, he may authorize

4

(@) See Brown v. Farley, 11 Stew. 186,

() On an application for an order granting permission
to take a copy of books, papers, or documeunts, in possession
of the opposite party, under the sixth and seventh sections
of the act concerning evidence, approved April 5th, 1855, the
petition should state that the book, paper, or document, of
which a discovery is sought, coutains evidence relating to
the merits of the action or proceeding, or of the defense,
and should also state some facts or circumstances from
which the court can judge of the materiality of the evidence
and the propriety of ordering a discovery. Condict v. Wood,
1 Dutch. 319. Anonymmous, Pen. #3513, Costs will be allowed
the applicant, provided he had. before making such appli-
cation, requested copies of the documents, and was refused.
JIb. At common law, and independent of recent statutes,
courts of iaw had the power to order inspectiou of papers,

which, by the pleadings or by being used in evidence, came
within the control of the court. Hilyard v. Harrison, 8 Vi, 170.
See Rell ads. Kelly,2 Haor. 270.  But the court, in exercising this
control over papers, will merely grant inspection and examina-
tion hy the party and his withesses, either in open court, or
before an ofticer of the court, or in the presence of the party
producing them, or his attorney, and wilil not take them from
lh? latter and deliver them imo.the possession ot the other
side. 7,

(¢) Where a corporation is a party to the record, neither the
president, secretary, the individual directors nor stockholders
are parties to the action, and cannot he examined after issue
joinedl and before the tral of said action, under section 159 of
the practice act. dpperson v. The Mutual Ins. (o, 9 17, 272
Nutional Union Bank of Dover v. Dodge, 13 Vr. 822,
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the same to be reduced to writing by any clerk of any circuit court or by
any attorney or counselor of said court; any question may be objected to,
and the answer taken subject to the objection, or if the party refuse to
answer, any justice of the supreme court shall compel the party to answer
the same, if the party examining is legally entitled to have the same
answered.

163. That the examination of the party thus taken, shall not be conclu-
sive on the opposite party, but may be rebutted at the trial by adverse
testimony.

164. That if a party refuse to attend and testify as hereinabove provided,
he may be punished as for a contempt, and all or any of the pleadings
in the case upon his part, stricken out by order of any justice of the supreme
court, in his discretion.

165. That the party examined shall receive the same fees as
penaed and attending as a witness on the trial of a cause, and the
or commissioner taking the testimony shall receive the same fees
services as are now allowed by law to a master in chancery for
testimony in a cause. '

166. That the party examining shall, in the first instance, pay the wit-
ness fees and all the costs and expenses of said examination, unless a jus-
tice of the supreme court otherwise order, and shall tax therefor in his bill
of costs only such sum as a justice of the supreme court shall certify to be
reasonable and proper.

if sub-
justice
for his
taking

XII. Trial.
1. WHEN CAUSE TO BE TRIED.

167. [Amended by Sec. 322, post.]

168. [ Amended by Sec. 322, post.] ,

169. That if the plaintiff, in any action at law, shall neglect to bring Lis
cause to trial at any term of the court, after the cause is at issue, and after
sufficient time has elapsed to enable him to give the requisite notice of trial
for the first day of the term, judgment shall be awarded for the defendant as
in case of a non-suit with costs, unless the court, upon just and reasonable
terms, allow further time. (a) .

170. That if the plaintiff do not bring on the trial of the cause in due
time after issue joined, the defendant, instead of taking judgment as in case
of a non-suit, may move the court for a trial by proviso; and of such trial
the defendant shall give the like notice to the plaintiff as the plaintiff would
have been obliged to give to the defendant; and if the defendant do not
proceed to trial according to notice, or countermand the same in due time,
the plaintiff shall be entitled to costs. ()

171. That notice of trial shall be in writing, and given to the defendant,
if he appear in person, or to his attorney, or to the sheriff or keeper of the
jail if the defendant be in custody or in prison, at least twenty days before
such intended trial; and it shall be the duty of the said sheriff or jailer to
deliver without delay the said notice to the defendant therein named, and
in default thereof, the said sheriff or jailer shall be liable to the said de-
fendant for all damages occasioned thereby. (¢)

[For notice of trial in case a struck jury is ordered, see title Jurizs,
Sec. 21.]

NOTICE OF TRIAL.
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R. 8. 929, 269.
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proviso.
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(a) Advantage must be taken of an adversary's first
failure. Bacon ads. Den. Shepherd, 3 Ful. 84. A commission
to take depositions is not a suspension of a cause, so as to
prevent a notice of trial thereof, before the return of the
commissicn, or without leave of the court. Stokes v. Garr, 2
Har. 451.  The plaintiff . who faiis- to bring: his cause: to trial
at any circuit court after it is at issue, is liable to a judgment
against him, as in case of a non-suit; but unless the motion for
such judgment is made at the term next after the first failure,
there must be two days' notice of the intention to make it.
Shaw ads. Raritan and Del. Bay R. R. €0.,3 Vr. 293. See Low-
rence V. Huale, 4 Zab. 43. Does not apply to the action of re-
plevin. Broderick ads. 4mes, 3 Har. 297.  Harwood ads. Smeth-
wrst, 1 V. 230,

(b) Where defendant files a set-off, he may have a trial by
proviso, in the event of the plaintiff’s laches, Estellads. Frank-

lin, 3 Dutch. 264. See Anonymous, Pet, C. C. 1, The plaintift
may move to change the venue after the defendant has obtained
a rule for a trial by proviso. Den, Leev. Evaul, Coxs 283.

{¢) Proof of service of notice of trial may be miade either at
the circuit or at bar. Boqua v. Ware, 1 Hal. 151. See McCourry
v. Suydam, 5 Hal. 245. Service on the plaintiffin replevin and
at the office of his aftorney, who was beyond seas, held good.
Harwood ads. Sinethurst, 1 Vi. 230. After a lapse of several
years, notice of trial was given by the plaintiff’s counset in the
name of the attorney on record, to the attorney of the defend-
ant, the latter having become, and then being the clerk of the
county. After objection made at the trial— Held, no cause for
new trial, it not appearing that the defendant had been misled
or surprised by such notice. Martinis v. Johnston, 1 Zab, 239.
See Anonymous, 1 Har. 396.

161



92569 -

‘When cause has
slept four terms,

Countermand.
Ib., ¢ 67.

Short notice,
Ib., 2 68.

Notice tobe filed.
Ib., ¢ 70.
Amended.

Issues of fact
may, by consent,
be tried by court.
R. 8. 1855, p. 288,
¢ 80.

Reference where
accounts in con-
troversy.

Ib., ¢ 81,
Amended,

Dissent to be
entered.

Exceptions to
report.

PRACTICE.

172. That when any cause shall have slept four terms after issue joined,
thirty days’ notice of trial shall be given ; after which, if the cause shall not
then be tried, the usual notice shall be sufficient, unless the same shall
again sleep four terms.

173. That every countermand of notice of trial shall be in writing, and
given at least seven days before such intended trial, and on failure thereof,
costs shall be awarded in like manner as if notice of trial had not been
countermanded.

174. That short notice of trial, when directed by the court, shall be given
five days before such trial.

175. That all notices of trial shall be filed with the clerk at least six
days before the term, whose duty it shall be to furnish the court, on the
first day of every term, with a list of the causes to be tried and argued, in
their course and order. (a)

2. PROCEEDINGS AT THE TRIAL.

176. That all issues in fact may, by consent of the parties, be tried by
the court, or if' the action be pending in the supreme court, then by a jus-
tice thereof, at the cireunit court, in the proper county; and the report or
determination of the court or justice upon such issue shall be entered in
the minutes of the court, or annexed to the circuit record as a postea, and
judgment given thereon in like manner as in case of a verdict, and either
party may allege an exception, and have the same sealed, or move for a
new trial as in case of a trial by jury. (b)

177. That all actions in which matters of account are in controversy,
may, by rule of the court, be referred to some competent person or persons
as a referee or referees, to state and report an account between the parties,
and the amount that may be due from either party to the other, which
report, when confirmed by the court, shall be final and conclusive between
the parties, and judgment entered thereon, and execution issued, in the
manner provided by law in cases of reference; but either party may, at the.
time of ordering such reference, enter in the minutes of the court his dis-
sent therefrom, and, at the same term in which the report is filed, may de-
mand a trial by jury, in which case the action shall be tried by jury, the
costs of the reference to abide the result; and upon such trial, the report.
of the referee or referees shall be prima facie evidence of all the facts
therein found and reported ; and the party demanding a frial by jury shall
file his exceptions to the report in twenty days after the same shall be filed,
and no other exceptions shall be considered on the trial. (¢)

(a) This regulation is for the convenience of the clerk alone.
Kennedy v. Kennedy, 3 Har, 51, .

{b) The court is substituted for the jury, and its findings on
questions of fact cannot be reviewed by writ of error, Colum-
bia_Del. Bridge Co. v. Geisse, 9 Vr. 39, 580. All that can be
reviewed is the sufficiency of the facts found to support the
dudgment. City of Elizabeth v. Hill, 10 Vi. 555. Blackfordv.
Plainfield Gaslight Co., 14 Vr. 440. Newark Passenger Railway
Qo. v. Kelly, 28 Vr. 675.

(¢) Where a reference is intended to be made of distinct
actions which are pending, there must he separate rules of
reference, and separate reports; or they must be first united,
and then referred ; or in oneof them a rule of reference must
be entered, with a snbmission of all matters in dispute be-
tween the parties. Craig v. Craig, 4 Hal. 198. Where there is
a statutory provision for reference to one referee, the action
cannot be referred to three referees, by consent of parties.
Paulison ads, Halsey, 8 Vr. 205,9 Vr. 488, The language of this
section is comprehensive, giving power to refer “all actions in
which matters of account are in controversy.” Gopsill v.
Hervey, 5 Vr. 435, Itisthecharacterof theplaintiff's claim,and
not the issue made upon it, that is to determine whether the
case iswithin the act.” If the finding of such issue in favor
of the plaintiff will involve the necessity of settling matters
of account, a reference is proper. Jb. When a case is taken
1o the circuit, and a reference there ordered, the proper place
to enter a dissent is in'the circuit minutes, After that the fact
of thereferenceand the dissent, together with the findings 6f the
referee, should be embodied in the postea, and it, together with
the original report, returned to this court. Hulsey v. Paulison,
% Vr. 406. A confirmation canbe moved for at bar, subject to
a demand for a trial by jury at the same term in which the
report is filed ; or suchmotioncan be made before the circuit
Jjustice if no demand for a trial by jury has beenmade. 7%, The
demand for a trial by jury must be actually made ofthe court
and not by a mere entry in the minutes. 7b, The report of
the referee is not to be treated as filed until the postea is also
filed. Ib. After a reference and exceptions iothe report of

the referee, the issues to be tried by the jury are those raised
by the pleadings. The report of the referee is only evidence,:
and the exceptions merely restrict the testimony to be offer
against the report. 8. (., 9 V. 488. Where the case isregularly
noticed by the plaintiff for trial at the succeeding circuit but not
moved, and he does not show suflicient reason for not proceed-
ing with the trial hefore the circuit, the true practice is to dis-.
miss the exceptions, vacate therile for a venire, confirm the
report and enter a judgment de novo the same as when a rule to
show cause has been dismissed in an ordinary case. Dean v.
Susade,$ Vr. 50. The death of one of several plaintiffs ina cause
referred by rule of court to referees, is not a revocation of the
authority of the referees. A suggestion of'such death may be
entered upon the record. Freeborn v. Denman, 3 Hal. 116. A
variance between the original rule of reference and the copy
presented tothe referees, the former submitting ¢ all matters in
difference in the said cause,” and the latter submitting ““all
matters in difference between the parties in the said cause,” will
not vitiate the report, if it appear that the referees really went
into an examination only of the matters in difference in the:
cause.  Westcott v. Somers, 4 Hal. 99. A rule of reference once
entered cannot be discharged on motion of one party, without .
due notice to the other. Seamansv. Pharo,1 South. *123. The
refusal of one of the referees to act, duly substantiated,
would be good ground to discharge the rule. 7b. If the
report of a referee is unsupported by the evidence before
him, or if the referee must have contravened some rule of
law in reaching his conclusion, the report should be set
aslde; but if it Is not against the evidence in the cause, and
no rule of law has been violated, it should stand. Fitch v.
Archibald, 5 Duich. 160. The report of & referee is entitled
to the same weight as the verdict of & jury upcn the facts
in the case. Ib, Where a reference is ordered by the court,
with the consent of parties, the report of the referee will be
controlled as the verdict of a jury would be, and set aside if un-
supported by the evidence. Excelsior Carpet Lining Co. ads,
Potts, T Vr. 301. Beattie v. David, 11 Vr. 102. See Rules of
Supreme Court, Sec. 84. A report of referees will not.be set
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178. That where more than one referee is appointed by an order of refer-
ence, a report signed by a majority of the referees shall be considered as
the report of the referees.

179. That any justice of the supreme court may refer all actions in
which matters of account are in controversy, pending in said court, and
coming on for trial before such justice at the circuil court, in the proper
county, and also confirm the report of the referee or referees in such cases,
and order judgment to be entered thereon, subject, however, to all the pro-
visions of the preceding section; and the postea shall be framed accord-
ingly; but no such confirmation and order shall be made in vacation,
except upon two days’ notice to the opposite party or his attorney, nor
where either party shall have demanded a trial by jury, pursuant to the
preceding section.

180. That the court or justice referring such action shall make just
allowance to the referee or referees for his or their services, to be paid in
the manner and by the party which said court or justice shall by order
direct.

181. That in all cases in which matters of account shall be referred by
the court, or judge, to a referee or referees, the party moving for a confirma-
tion of the report shall give notice in writing of the filing thereof ; and the
opposite party shall have the time limited in the statute to put in exceptions
thereto after the receipt of such notice. (a)

182. That papers read in evidence, though not under seal, may be carried
from the bar by the jury. (b)

183. That jurors who know anything relative to the point in issue, shall
during trial, disclose the same in open court, when called as witnesses. (¢)

184. That no jury shall in any case be compelled to give a general ver-
dict, so that they find a special verdict and show the truth of the fact; and
require the aid of the court; but if of their own will they give a general
verdiet, the same shall be received. (d)

"185. That it shall not be necessary to call the plaintiff when the jury
returns to the bar to deliver their verdict; and the plaintiff shall have no
right to submit to a non-suit after the jury have gone from the bar to
consider of their verdict. (e)

186. That where there are in a declaration several counts, some of which
are faulty or bad, and others not, and entire damages are given, the verdict
shall be good; but the defendant may apply to the court to instruct the
jury to disregard such faulty or bad counts. (g)
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aside because the referees report the title to theland to bein the
lessors of the plaintiff, instead of in the defendant; nor because
the referees report that the lessors of the plaintiff are tenants
in common of the whole premises, although the declaration
contains no joint demise of the whole, but three separate demises
for entire parcels of land. Den v. Brands, 3 Gr. 465. Where no
damages are found by referees, nor costs mentioned, no costs

are allowed. dnderson v. Exton,1 South. ¥173 (a). Forms of’

rule, report and judgment, Cruig v. Craig, 4 Hal. 198, Where
a reference is made by consent of parties, the order of reference
being general in form, the report must be treated as the verdict
of a jury. Children’s Home Asso. v. Hall, 18 Vr. 152. Excep-
tions cannot be taken to the decision of the court on motion to
confirm the report. The only remedy for erroneous decisions
of the referee is by motion to set aside the reportand granta
new trial. Ib. Runyon v. Hodges, 17 Vr. 339. Clayton v. Levy,
20 Vr. 577. Newark Passenger Ry. Co. v. Kelly, 28 Vr, 676,
‘Where an account is so complicated that it cannot be tried in a
court of law, with any certainty that an accurate result can be
reached, & court of equity may restrain the action atlaw and
assume jurisdiction. The practice act,under which references
are made in matters of account, has not changed the practice
of courts of equity to restrain such actions. Crane v. Ely, 10
Stew. 564. An action for breach of warranty in which unliqui-
dated damages are sought to be recovered, is not a cause in
which matters of account are in controversy,and cannot be
referred by the court, ex mero molu. Tunison v. Snover, 27
Vr. 41. Where the sole question is with rtespect to certain
forgeries, there cannot be a compulsory reference ordered by
the court by virtue of the statute authorizing such references
when the controversy relates to accounts. Such an issue is
not within the terms of the act giving to them their legal
signification, Nor could the legislature authorize such a course,
as it would impair the right of a trial by jury., 4dmerican Saw
Co. v. First National Bank, Supreme Court, February Term, 1896.

(@) Upon & motion for judgment on a postea which shows an
jssue sent for trial to the circuit, a reference thereof by the cir-
cuit judge in a manner which gives to the report the force of a
verdict of a jury, pursuant to rule 84, a report of the referee in
favor of the plaintiff and its confirmation by the circuit judge
on notice—Held, such confirmation must be presumed to have

been made on notice of the filing of the report, pursuant to this
section, and that the entry of judgment on the postea could not
be opposed on the ground that the referee erred in the legal-
principles adopted by him in making up his finding. Clayton
v. Levy, 20 V. 577,

(b) See Wryight v. Rogers, Pen. *547. Tt is error for the court
to refuse to allow the jury to take with them from the bar the
e}f_&hizbiots read in evidence at the trial. State v. Raymond, 24

7. 260.

(¢) A juror is not allowed to give evidence to his fellow-jurors
without being sworn. - 4nderson v. Barnes, Coxe 203. See Den
v. McAdllister, 2 Hal. 46.

(d) The court may recommend the jury to find a special ver-
dict against the consent of either or both the parties, Watkins
v. Pintard, Coxe 378. See Springer V. Reeves, 1 South. *207.
Where the jury, by their verdict, say * we find the full amount
of the plaintiff’s claim,” and it appears that there was one
amounf claimed in the bill of particulars and another on the
trial before the jury, the verdict is not intormally expressed,
but is ambiguous and uncertain, and cannot be amended by the
court. Gerhub v. White, 11 Vr. 243. See Stewart v. Fitch,2 Vr.
17. D., L. & W. R. R. Co. v. Toffey,9 Vr. 525. The testiniony
of jurors is admissible to prove that, by mere inadvertence,
their foreman misstated in open court the verdict upon which
they had agreed, and if the mistake be indubitably established,
it will be corrected. Pefersv. Fogariy,26 Vr. 386.

(€) A plaintiff has a right to suffer & non-suit, on his own
motion, at any time before the jury have retired to consider of
their verdict. Bawman v. Whiteley, 28 T'r. 487,

() See Stout v. Stevenson, 1 South. ¥178, *182 (). Hurrison v.
Newkirk, Spen. 1716. Browning v. Skillman, 4 Zab. 351,  Stewart
v. Fitch, 2 V. 17. Such verdict is bad where the counts amount
to a misjuinder. Potés v. Clarke, Spen. 536. Where, in one suit,
there are several distinet causes of action, it is proper to direct
the jury to find the issues separately, and to assess the damages
for each matter separately. Ward v. Ward, 2 Zab. 649. Under
this section, where some of the counts in the declaration are
bad and others are good, & verdict for entire damages is good.
The remedy of the defendant in such case is to apply to the
judge at the trial to disregard such of the counts as are faulty
orbad. D., L. & W. R. R. Co. v. Salmon, 10 Vr. 301
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PRACTICE,

187. That if in detinue the verdict shall omit price or value, the court
may at any time award a writ of inquiry to ascertain the same.

188. That if on an issue concerning several things in one count in,
detinue, no verdict be found for part of them, it shall not be error; but
the plaintiff shall be barred of his title to the things omitted.

189. That the party against whom a verdict hath been rendered may
first move for a new trial; and if it be denied, may then move in arrest of
judgment; but he shall not be permitted to move for a new trial after he
hath moved in arrest of judgment and failed. (a)

190. That every special verdict and demurrer to evidence shall be
entered on the minutes of the court, after which either party may move
the court to assign a day for argument.

[For the mode of selecting juries and challenges, see JURILES.]

XIII. Judgment.

191. That the inspection of judgment and process shall not be deemed
necessary in any case. (b)

192. That no judgment roll shall be made up in any action ; but when
any civil cause, of whatever nature it be, shall be finally determined, the
clerk of the court shall enter the warrants of attorney, declaration, plead-
ings, proceedings, and judgment in such .cause, so as to make a complete
record thereof in a separate book to be kept for that purpose, with a com-
plete alphabetical index to the same; which entry shall constitute the
record, and shall be signed by one of the judges of the said court, as of the
day on which the judgment was entered; and the clerk for such service
shall be allowed one dollar, and no more. [See title JupeMENT, Sec. 4.] (¢)

193. That the justices of the supreme court, and the judges of the circuit
courts of this state, and the judges of the court of common pleas in the
several counties of this state, for the time being, shall be, and they are
hereby authorized to sign all judgments, in their respective courts, that
have been or may hereafter be recorded in their said courts, respectively ;
and such judgments, so signed by any one of the said justices or judges in
office, though not in office at the time of rendering such judgments, shall
be as good and effectual in law as if such judgments had been rendered
and recorded, and signed, by a justice or judge who was in office at the
time of rendering, recording and signing the same.

194. That in any civil eause which has been heretofore or shall hereafter
be finally determined, until the clerk of the court shall enter the warrants
of attorney, declaration, pleadings, proceedings, and judgment in such
cause, as is required by the one hundred and ninety-second section of this
act, the verdict or rule for judgment in the minutes of the court, shall be
held and taken in the court in which the same is obtained, to be the record
of the judgment in such cause, and shall be received in evidence in said
court, as such judgment, as fully as if the record had been made up and
signed as by said section required.

(a) Judgment will be arrested where the defendant has a ver-
dict on_a notice of set-off improperly pleaded against the
plaintiff’s demand. Potts v. Barlow and Marsh, 18 N, J.
L, J. 24

(b) See Den, Inskeep v. Lecony, Coxe 89.

(¢) Distinction between judgments final and interlocutory.
State v. Wood, 3 Zu. 560, 561, Green, C. J. A judgment cannot
be entered until after the postea is filed. Dansen ads. Joanson,
1 Gr. 264, 265. A judgment by cognovii after process has
been served, may be entered in vacation, without a judge's
or commissioner's order, and without affidavits. Stewarf v.
Walters, 9 Vr. 274. ‘The court will not give judgment on a
postea after a trial, when it appears that, in truth and fact,
no pleas have ever been filed in the cause, unless it is with
the consent of the party against whom the verdict may be.
Culdwell v. Estell, Spen. 826. The judgments of the courts of
New Jersey must always be entered in the current money of
the state. [Warder v. Whitall, Coxe 84, What is called & judg-
ment nisi, is nothing more than a rule toshow cause why judg-
ment should not be rendered. Young v. McPherson, Pen. *895,
*897, Pennington, J. What constitutes a sufficient entry of a
Judgment by the common pleas. Den, Pearsonv. Hopking, Pen.
*195, *203. All the precedents, in debt, assumpsit, &c., include
the costs with the sum recovered, and form one entire judgment.
Hay v. Imiey, FPen. *832, ¥836. The entry of the judgment being
substantially correct, is not vitiated because unnecessarily pre-
ceded by coples of the rules from the minutes. Griggs v. Drake,

.

1 Zub. 169. When a delay in giving judgment, caused by the
court, aftfects the rights of the parties, the court, when neces-
sary to justicel will order the judgment to be entered nune
pro tunc, as of the term when the matter was submitted to
them. Hessv. Cole, 8 Zab. 116, Teneiwck ads. Flagg, 5 Dutch, 25,
35. 8See Ruckman v. Decker, 12 C. E. Gr.244. Where a rule
to show cause had been obtained by a defendant who died
before an argument of the rule could be had, judgment, it
in favor of the plaintift, may be entered nunc pro lunc, as of
the term of return of the postea. Den v. Tombin, 3 Hur. 14.
Corties v. Little, 2 Gr. 313, 382, note. If judgment be contin-
ued by curia advisare vult, and be not given until the term
succeeding that at which the verdict was rendered, the
Jjudgment must be entered and signed as of such succeeding
term. ZT'horpe v. Corwin,S8pen. 311. See Jones v. Oliver, 3 Hal.
86. A final judgment cannot properly be entered nunc pro
tunc, without & special order of the court. Erie Railway Co,
v. Ackerson, 4 Vr. 33. After a judgment has been actually
signed, no addition can be made to it by the insertion of the
costs or the filling up of'the in lofo attingunt clause, nor can the
costs be rightly put in the execution unless they actually formed
a part of the judgment. Den v. Morse, 7 Hual., 331. Camman v.
Traphagen, Sax. 230. Suach irregularity is to be corrected when
directly questioned, and not collaterally. Camunan v. Trap-
hagen, Sax. 230,231, The exact time of entry may be proved,
a8 matter dehiors the record, by competent evidence. Hunt v.
Swayze, 26 Vr. 33.



PRACTICE.

[For judgment by default, see supra. For mode of recording, docket-
ing judgments, entering satisfaction and lien of, see title JUDGMENTS.
For mode of entering judgments on bond and warrant of attorney, see
that title.]

[Judgments of the circuit court and court of common pleas may be
docketed in supreme court. For proceedings to docket and effect of judg-
ments, and execution and error thereon, see title JUDGMENTS. ]

XIV. Execution.
1. IN GENERAL.

195. That upon judgment for debt, damages, and costs, or other sum of
money, in the supreme court, or in any circuit court or court of common
pleas of this state, the party obtaining the same may have execution against
the body or against the goods and chattels, or against the goods and chat-
tels, lands, tenements, hereditaments, and real estate of the party against
whom such judgment is or shall be awarded; but no execution shall be
issued against the proper goods and chattels, lands, tenements, heredita-
ments, and real estate of any executor, administrator, heir or devisee, unless
he or she should have made his or her estate liable for the money so recov-
ered by false pleading or otherwise. (a) .

196. That the party at whose instance any writ of execution shall issne
against the body or against the goods and chattels, or against the goods
and chattels, lands, tenements, hereditaments, and real estate of any person,
shall indorse on the said writ, before it be sealed, the debt, damages, and
costs, or sum of money really due and to be made. (b)

197. That executions against goods and chattels, or against goods and
chattels, lands, tenements and hereditaments, may be made returnable and
returned, either in term or in vacation, and for the purpose of such return
the court shall be always open, except on Sunday, and upon such return
being made in vacation, the like proceedings may follow and be had
thereon, as if the same were made at a regular term of the court.

198. That upon all judgments recovered or docketed in the supreme
court, executions may issue at the same time to any county or counties in
this state without any suggestion of the issuing of a prior execution to the
county in which the venue may be laid; provided, that if more than one
execution be levied at the same time, there shall not be any sale made of
the property of the person against whom such executions are issued under
more than one of them, except to satisfy a deficiency remaining after a
sale under that one; and if any sale be made contrary to this provision,
the party in whose favor such executions are issued and his attorney shall
be liable to the other party as trespassers, for all damages he may sustain
thereby, to be recovered in an action of trespass; and the court or a judge
may, for good cause shown, stay the proceedings on any one or more of
such executions, or direct under which a sale shall first be made, or order
the proceeds of any sale to be paid into court.
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(1) No execution can be sealed or recorded until the rule for
judgment is actually entered on the minutes. Smith v. Trenlon
Del. Fulls Co., Spen, 116. Execution may be issued immediately
after the return of the postea and the entry of a rule for judg-
mentnisi: butifa role isallowed to show cause why there should
not be a new trial, the execution becomes a nullity. Erie R. R.
Co. v. Ackerson, 4 Vr. 34. Ttis irregular to take out execution
pending a motion to show cause why execution should not issue.
Stitle v. Wood, Coae162. The supreme court will set aside an
execution which has been issued after the death of the plaintiff.
Harwood v. Murphy, 1 Gr. 193, afirmed Feb., 1832. See Quigley
v. Middieton, 5 Hal. 293. Den v. Manning, Spen.812. Wadev.
Sewdder,2 Sowth. *681, Where the plaintiff dies after the entry
of the judgment, his administrators cannot be substituted plain-
tiffs in order to issue a festatum., Warwick v. y Spen. 1186,
If an execution be tested in the defendant’s lifetime, it may be
taken out and executed after his death. Den, Rickey v. Hill-
man, 2 Hul. 180. On an application for leave to issue execution
against a certificated bankrupt, on a judgment obtained before
his discharge, upon allegation of fraudulent preference of credi-
tors, the court can and will, in a proper case, order an issue to
try the facts. Ogden v. Harris, 2 Zab. 540. Ifan executor or
administrator plead payment with notice of set-off under the
statute, and obtain a verdict for a halance due to his testator or
intestate, he may have judgment and execution thereon, with

costs, if the plaintiff sued in his own right; but if he sued as
executor or administrator, no judgment can therein be entered
against him for such balance, but it becomes & debt of record,
the truth of which cannot be questioned, and which can be
enforced only by action of debt or by scire fucius, and which
must be responded to according to the laws regulating the
administration of estates, Shinn v. Palerson, 2 Har, 322,

(0} On a bond payable in installments, judgment was obtained
and execution had issued thereon indorsed for the whole sum,
Jeld, that the execution was right, but the indorsement wrong.
Griffith v. Junes, Pen. *932. The practice is, to indorse upon the
execution the sum or installment actoally due, and make the
levy for thatamount only. Warwick v. Matlack,2 Hal. 165,167,
If the indorsements are erroneous, they may be corrected, on
motion, Horner v. Delaware and Rar. Canal Co.,1 Har. 265.
‘When judgment on a verdict is entered for six cents damages
with costs, which are afterwards taxed at $110.94, and a ca. s0.
is issnedq, indorsed, * amount due, one hundred and eleven dol-
lars; damages and costs, $111,” the writ will not be set aside,
although the indorsement is not in strict conformity with the
statute, which requires the plaintiff to indorse upon every such
writ the real debt or damages due and claimed by him, and the
costs of suit, in words at length. Ferguson ads. State, Reeves, 2
V. 283, If the statnte is imperative and not merely directory,
the departure from it is too small 10 be fatal to the writ, 7b.
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PRACTICE.

199. That in actions against a principal and surety or sureties, where
an execution has been issued, the court or a judge, on application of any
surety, and notice of the application to the principal debtor and to the
plaintiff, may direct the sheriff, or other officer, after making a levy upon
the property liable to the execution, to make the money out of the property
of the principal, if it can be done, before selling the property of such surety ;
and if the judgment be paid by a surety, it shall not be considered satisfied,
except as to such surety ; and he, on like application to the court or a judge,
and like notice, and subject to such regulations as may be imposed, shall
have the full benefit and control of the judgment, for the purpose of com-
pelling repayment from the principal or contribution from his co-surety,
and on this last application, the court or judge may order an issue to try
the questions in controversy. (a)

200. That if the defendant bring a writ of error, and the plaintiff bring
an action on the judgment, and recover, he shall not sue out execution on
the second judgment till the writ of error be determined.

201. That execution may issue, without a revival of the judgment by scire
facias, at any time within twenty years from its recovery ; provided, that
if more than six years have elapsed since the recovery of the judgment, a
special order of the court or a judge thereof shall be necessary before the
execution issue, to be made upon ‘ten days’ notice to the defendant of the
application therefor, and proof to the satisfaction of the court or judge of
the amount remaining due upon the judgment. (b)

202. That the notice required by the last preceding section shall be served
upon the defendant personally, or by leaving a copy at his residence in
case he resides within this state; or if he do not reside in this state, then
by publication, as the court or a judge thereof shall direct, in a newspaper
printed and circulating in any county where the defendant may be pos-
sessed of real estate, or have any estate or interest therein, for the space
of twenty days next preceding such application, at least once in every
week -during said time, and the cost of such publication shall be included
in said execution and collected thereby.

2083. That when one or more of several parties in whose favor judgment
is recovered shall die after judgment and before execution issued, execution
may be sued out in the name of the survivor or survivors, such death
being suggested on the record.

204. That where a sole party in whose favor a judgment is recovered
shall die after judgment, it shall be lawful for the court in which such judg-
ment was recovered, or for any judge thereof, on the application of the
executor or administrator of the deceased, to make an order that such death
and the fact of the grant of letters testamentary, or of administration, be
entered upon the record; and thereupon execution may issue on such
judgment in the name of the executor or administrator, without the judg-
ment being revived by scire facias. (¢)

205. That where any judgment shall be had in the name of any executor
or administrator, and administration de bonis non shall afterwards be
granted, such administrator de bonis non may, by order of the court, or a
judge, suggest such grant of administration on the record, and have execu-
tion on such judgment in his own name, or may sue out a scire facias to
revive the same. .

() In 1871 the plaintiff recovered a judgment against the
defendants, an execution was issued and returned unsatisfied ;
in 1872 the plaintiff died, but the fact of his death was unknown
to his attorney; in 1873 an alias execution was issued, and
property of defendants ievied on; on motion to quash the writ—

Paulin v. Kaighn,5 Dutch. 480. Irick V.

recovery of the judgment, and returned unsatisfied. Claftin
v. Voorhees, 6 Vr.484. An application to the orphans’ court
will not bar a scire facias issued to revive a judgment entered
before the application was made, nor prevent the issuing of
execution upon such judgment when revived. Howell v. Potts,
Spen. 1. A motion to issue a scire facias is of course, and no
notice need be given to the opposite party. Pears v. Bache,
Coxe206. A scire facias may issue where an execution has been
partly satisfied. 8tille v. Wood, Coxe 118. That a scire facias
_ apay be amended, see Condit v. Gregory, 1 Zab. 429.

Held, that prior to the passing of the amended practice act,
upon the death of a sote plaintiff after final judgment, an execu-
tion could only properly issue in the name of the plaintiff’s
personal representatives, and no other method but the proeeed-
ing by scire facias would serve to bring them into court. Jfor-
gan V. Taylor,$ Vr. 317. The fact that the plaintiff’s attorney,
who caused the alias writ to be issued, was, at the time-of its
jssue, uninformed of the plaintiff’s death, will in no way affect
the case. Ib



PRACTICE.

206. That where one or more of several parties against whom a judg-
ment has been recovered, shall die after judgment and before execution
issued, execution may be sued out against such parties as if such death
had not occurred, but the executions shall be executed upon the persons
and property of the survivors only.

207. That if a party, in whose favor a judgment shall be recovered, shall
become bankrupt, and the proceedings in bankruptey shall have proceeded
to the appointment of an assignee, or shall make an assignment for the
equal benefit of his creditors, before execution issued, it shall be lawful for
the assignee of such party to suggest such bankruptey or assignment upon
the record, and issue execution upon such judgment in his own name.

208. That whenever a writ of scire facias shall issue out of any of the
courts of record in this state, the sheriff or other officer’ to whom the writ of
scire facias shall be directed, shall sérve the same either personally on the
defendant, or by leaving the copy of the writ with some person of the
age of fourteen years, at his or her usual place of abode, at least six days
before its return.

209. That whenever a writ of scire facias shall issue, and the defendant
has removed out of the jurisdiction of the court issuing such process, or
cannot be found by the sheriff or other officer to whom the writ shall be
directed, the plaintiff may proceed as though the said writ of scire facias
had been duly served in the manner prescribed in the next preceding sec-
tion of this act; provided, the said plaintiff first cause the said writ to be
published four successive weeks in one of the newspapers printed in this
state, as near the last residence of the defendant as can be conveniently
ascertained, or cause a copy of the said writ to be served on the defendant,
wherever found, either in this state or in any other place, at least twelve
days before the return thereof. (a)

210. That every sherifl, under-sheriff, or coroner of this state, to whom
any execution is or shall be delivered, shall, without fee or reward, when he
returns said execution, return and file with the same, in the office of clerk
of the court from which the execution issued, a true statement, in writing,
specifying the amount of money, if any, and the time when ‘collected by
him, and the balance due thereon, and also the items of his bill of costs
or execution fees, verified by his written oath or affirmation annexed to
or indorsed on said statement, which statement shall not be conclusive
against any person other than the officer making the same; and the sheriff,
under-sheriff, or coroner shall not be entitled to receive or collect of the
plaintiff any fees or costs thereon, until he shall have returned such state-
ment, verified as aforesaid.

[Property subject to levy. From what time execution binds.
sales under are made. Exemption laws.
trust, &c., &c., see title EXEcuTION. ]

How
Discovery of property held in

2.

CAPIAS AD SATISFACIENDUM.

211. That the writ of capias ad satisfaciendum shall not be awarded or
issued upon any judgment founded upon contract, express or implied,
except—

First. Upon satisfactory proof being made before a justice of the supreme
court, or a supreme court commissioner, to be certified by such justice or
commissioner, and filed in the office of the clerk of the court wherein such
judgment was recovered, establishing the particulars specified in either of
the subdivisions of the fifty-eighth section of this act; or,

Second. That the defendant has rights or credits, moneys or effects,
either in his own possessiop or in the possession of any other person or

(@) This and the preceding section applying to the same sub-
Ject-matter, must be construed to operate co-extensively. Cust-
ner v. Styer, 3 Zab. 236, Judgment cannot now be rendered, as
at common law, upon a return of nihil to two writs of scire
Jacias, but only upon an actual service or publication of the
writ. Ib. Publication is not required in case of a special scire

sheriff, should not be sold, &

appearance, judgment was entered,

c. (R. 8, 83
Spader, 3 Hal. 132. In Reed v. Bainbridge, 1 South. *351, after
a . personal service on defendant out of the state and rule for
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persons to his use, of the value of fifty dollars or over, which he unlawfully
and fraudulently refuses to apply in payment of such judgment. (a)

212. That the oath or affirmation required by the preceding section,
may, if the person by whom the same is to be made be out of the state, be
made before a judge of any court of record or notary public of the state,
kingdom or nation in which such person resides or happens to be.

218. That where an order to hold the defendant to bail has been duly
made according to the provisions of the fifty-eighth section of this act, and
remains in force, it shall be lawful for the plaintiff, upon the recovery of a
judgment in such action against the defendant, to issue a capias ad satis-
faciendum without any other or further proof, notwithstanding anything
in the preceding sections contained.

214. That nothing in the last three preceding sections shall apply to
proceedings as for contempt to enforce civil remedies.

215. That the plaintiff shall indorse on every capias ad satisfaciendum
before the delivery thereof to the sheriff, the real debt or damages due and
claimed by such plaintiff, and the costs of suit, in words at length. (b)

XV. Miscellaneous provisions.
1. NOTICE.

216. That there shall be two days’ notice of all special motions before
the court or a judge, in matters of practice, unless otherwise specially
directed by this act; provided, that if the exigency of the case be such as
not to admit of such notice, the court or judge may dispense with such
notice and make sunch order as the ends of justice may require; but no
application for any judgment or other proceeding in the regular course of

the cause shall for this purpose be considered a special motion. (¢)

(@) The fraud which by the constitution of this state may
Subject a debtor to arrest and imprisonment, is not confined
to fraud in the creation of the debt, but extends to sub-
sequent fraudulent conduct of the debtor for the purpose of
defeating his creditor in the recovery of the debt by due course
of law. Ex parle Clark, Spen. 648. "The clause in the constitu-
tion prohibiting imprisonment for debt except in cases of fraud,
is not incompatible with any of the provisions of the act of 1842
abolishing imprisonment fordebt. Jb. A ca. s¢. cannot be issued
pending proceedings under the act to prevent fraudulent trusts
and assignments., Bowne ads. Titus, 1 Vr, 340. The proofof
the circumstances necessary to authorize the award of a cg.
sa. is to be to the satisfaction of the judge or commissioner,
The legality of the evidence received by him, and its
applicability, may be reviewed: but its weight and ecredi-
bility rest with the commissioner. Wire v. Browning, Spen.
364. The officer who makes the order to hold a debtor to
bail on the ground of fraud, is the exclustve judge of the weight
of the evidence, and this court will not review or set aside his
order upon the weight of evidence ; but when there was ho evi-
dence before him of any legal fraud, they will review it. Van
Wagenen v. Coe, 2 Zab, 531. 1t is notsufficient for the commis-
sioner to decide that there was proof, to his satisfaction, that the
defendant had rights or credits, moneys or effects, either in his
own possession or in the possession of some other persens; in
the words of the act, he should specify by means of which
of the several things mentioned the fraud was committed.
Bowne v, Titus,1 Vr. 340. The order made by the justice or
commisgioner must show, upon its face, that he has considered
and decided upon the evidence of frand submitted to him,and
that the proof was to his satisfaction. Hili ads. Hunt, Spen.
476. A ca. sa. must be-directed to the sheriff of the county in
which the venue is laid ; although the defendant was arrested
in another county, and entered into recognizance of bail with
condition that he pay, &c., or render himself to the sheriff of
said county where the arrest was made, Cockran ads. Drake, 3
Har. 8. The bail as well as his principal is bound to take
notice where the venue is laid and should search for a eq. sa. in
the office of the sheriff of that county to know whéther the
plainti{f intends to proceed by execution against the defend-
ant’s body. b, Inorder tofix the bail on a recognizance, the
sheriff may be instructed to return a ca. sa. “ non est inventus,”
although he might have served it on the defendant. But if the
defendant be in the sheriff’s custody, such a return cannot
be made. Van Winkle v. Alling, 2 Har, 446. The sheriff is not
bound to arrest the defendant upon a ca. sa. lodged with him
for fixing the bail, even if he can arrest him as well ag not. Ib.
An alias capias ad satisfaciendum may be issued against a de-
fendant who, on his arrest under the original capias ad satis-
Jaciendum, gave bond to the sheriff,under the insolvent debtors’
act, and was released from custody, and was afterwards
refuded a discharge by the court on the hearing of his applica-
tion for the benefit of the insolvent law. The plaintiff, in such
& case, is not restricted to an action on the bond. He may sue

on the bond, or have an alias ca. sa., or issue executfon against
goods or lands or bring an action on the judgment, .David v.
Blundell, 11 Vr. 373. Such alias ca. sa. may be sued out at the
instance of the surety on the insolvent bond, who, after for-
feiture of the bond, has paid the plaintiff and taken an assign-
ment of the judgment. 1o,

{0) An attachment for contempt is not in the nature ofa ca.
sa., and it i3 not necessary to make such indorsement thereon.
State v. Gulick, 2 Hur. 435. See Ferguson ads. State, Keeves, 2
Vr, 283. Supra, Bec, 196 (b).

(¢) A notice of an application to reinstate an action should be

written and not verbal. Hunt v. Langsiroth,4 Hal. 223. All
notices in matters of practice in this court, whether required
by the practice act, or by the rules of this court, must be in
writing, unless otherwise expressed in the act of assembly, orin
the rule of this court, requiring thesame. Tillow v, Hulchinson,
3 G, 178, On all special motions, the other party is entitled to
two days’ notice, Den v. Matlack,2 Har. 354, Where a motion
i3 made on behalf of a defendant in confinementaftersentence,
to take up hiscase out of its turn, special notice to the attorney-
general must be proved. Stone v. State, Spen. 404. So, a motion
10 quash a certiorari because improvidently issued. State v.
Road, Pen. *349. Also, a motion for a rule to show cause.
Crane ads., Condit,1 Har. 349, Halsey ads. Van Wagenen, 1
Har. 350. _No notice is necessary of & motion to issue a scire
Jacias. Pears v. Bache, Coxe 206. A notice which states thata
motion will be made on Friday the seventh (when Friday
is the eighth of the month), is bad. Brown v. Willicsnson,
3 Hal. 363. The notice of taking affidavits, to be used on
the argument of a rule to show cause, should be given to the-
attorney, and not to the party. JDen. v. Geiger, 4 Hual. 225.
A notice to assess damages upon a judgment entered upon
a sherift’s bond, is dproperly served upon the sheriff and
his sureties, and need not be served upon the atiorney who
appeared for the defendants in the suit on the bond. State
v. Huwmnilton, 5 Hal, 180. Notice of taking affidavits must be
given to the opposite party, although he has not appeared.
Warford v. Smith, 1 Dutch. 212. Statev. Justices of Middlesex,
Coxe 244, 245, State v. Lyon, Corve 408, 409. Proof of the
service of a notice of taking affidavits to be used on the
argument of a cause, may be made, vive voce, at the bar
of the court where the affidavits are offered to be read.
Anonymous, 7T Hal, 4. See McCourry v. Suydam, b Hal.245. A
motion for time to plead isa special motion. ZTrenton Ins. Co.
ads. Hodges, 4 Zab. 673. No notice is necessary of affidavit to
obtain a rule to show cause. Crane ads. Condit, 1 Hur. 349,
Halsey ads, Vun Wagenen, 1 Har. 350. Notice must be given of"
an application to discharge a defendant on common bail, Mor-
ris ads, Geiger, 5 Hal. 331. Notice of a motion given to the
administrator_of the attorney, ten years after his death is
insufficient. Wauddle v. Dayton, 8 Hal. 174, Whether notice of”
a motion for a certiorari need be given, see State v. Giberson,
2 G'r. 388. State v. Morris Canal Co.,7 Hal. 365, State v. New-
Brunswick, Coxe 393.
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217. That all notices required to be given by this act shall be in writing,
and shall be served upon the attorney, when the party appears by attorney,
unless otherwise specially provided. (a)

218. That where, by any act of the legislature of this state, now in force
or hereafter to be enacted, advertisement, publication, or notice of any
suit, order or proceeding, in any court of this state, is required to be made
or given in any newspaper printed and published in this state, the court
in which such suit may bé pending, or by which such order or proceeding
may be made or taken, may, whenever the circumstances of the case shall,
in the opinion of the court, require a more extensive publication, order and
direct such advertisement, publication or notice, to be made or given in
one of the newspapers printed and published in one of the other states of
the United States, or in the District of Columbia, at the discretion of the
court, and for such time as the court may deem proper.

[By the first section of the act of February twenty-fourth, eighteen hun-
dred and thirty, all acts of the legislature requiring publication of notice
of any suit, order or proceeding in any court of this state, in any other
state, or service of any such order or proceeding on persons residing out of
this state, were repealed; the preceding section is the second section of
that act, R. 8. 957.]

2. AFFIDAVITS.

219. That affidavits taken in pursuance of any rule of court, shall be
taken on four days’ notice of the time and place of taking the same.

220. That when leave is granted by rule to either party in a cause to
take affidavits, both parties may take affidavits within the purview of such
rule, without further leave or rule; and on notice for the taking of affida-
vits, given by either party, both parties may take affidavits, but the officer
shall, if required, first take the affidavits of the party giving the notice. ()

221. That the party producing the witness shall first examine him with-
out interruption, and then the other party shall cross-examine, if he shall
think fit; and the testimony shall be reduced to writing by the officer
himself, or by the deponent, and shall be signed by such deponent.

3. HABEAS CORPUS CUM CAUSA.

222. That any suit or action commenced in any circuit court, or court
of common pleas, where the debt, damages, matter or thing in controversy
shall exceed two hundred dollars (but not otherwise), may be removed
into the supreme court at any time before issue joined by writ of habeas
corpus, first duly allowed by one of the justices of the said supreme court;
provided, the defendant shall, at or before the allowance of said writ, enter
into recognizance to the plaintiff with two sufficient sureties in double the
sum demanded, for the payment of the condemnation money and costs, in
case judgment shall pass against him; which recognizance shall be filed
with said writ and returned with the same to the supreme court, and in de-

(@) The notice of taking affidavits to found thereon.an
application for an attachment, is properly served on the
party and need not be served on his attorney. Flommerfelt
V. Zellers,2 Hal. 31, 8late v. Edsall, 5 Hal. 190, 191, Proof of
mailing to a sheriff a capias and a notice of amercement, and
that he has served and returned the capias, is presumptive
proof that he received the notice, but not that he received it ten
days before the first day-of the term. Melvinv. Purdy, 2 Har.
162. Proof of putting a letter containing a notice into the post-
office, directed to the opposite attorney, is not sufficient proof
of the service of sueh notice to found thereon an application in
the attorney’s absence. Anonymous, 6 Hal., 94, Where the
attorney of a lunatic ceases to act, the notice to substitute

-another attorney must be served upon his committee, Denv,
Folger, Spen. 115. Ante, pp. 1402 and 1408, notes (e) and (g).

(b) An ex parteaffidavit taken without notice in the absence of
the oppdsite party and of his attorney, cannot be read. Darev.
Ogden, Coxe 91. Cooper V. Qalbraith, 4 Zab. 219. Layton V.
Cooper, Pen, *65. See Vundervere v. Reading, 1 Slock, 446.
State v. Green, 3 Gr. 88. An ex parte affidgvit allowed to be
read on the motion to set aside verdict. Harwood v. Smethurst,
1°Vr. 280. See Lummisv. Straiton, Pen. *245, A rule to take

evidence,
vits are to be taken.
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fault thereof, said suit or action shall not be removed, nor said writ
returned. (a) :

228. That exceptions to the bail required upon the removal of a cause
by habeas eorpus shall be taken and entered in the clerk’s book at the
return of the said writ or within ten days thereafter, and justification shall
be made within the time and in the manner prescribed for the justification
of bail in other cases ; and if such bail, when excepted to, shall not be per-
fected in due time, the plaintiff shall have a procedendo. .

224, That the circuit courts and courts of common pleas,in and for the
several counties of this state, shall be open at all times for the presentation
and return of writs of habeas corpus in civil cases.

225. That no writ of habeas corpus, for the removal of a cause, shall be
received by the circuit court or court of common pleas, to which it may be
directed, nor shall any cause be removed by such writ, after issue joined
upon matter of law or of fact. (b)

226. That if any cause be removed or stayed by writ of habeas corpus,
and afterwards be remanded or sent back by writ of procedendo or other
writ, the same cause shall never again be removed or stayed by any writ of
habeas corpus.

227. That if any writ of habeas corpus, for the removal of a cause, shall
be issued out of the supreme court, contrary to the true intent and mean-
ing of this act, then the court to which such writ shall be directed or offered
shall proceed in the said cause as though no such writ had been issued or
offered.

228. That upon the return of the habeas corpus, the plaintiff shall be
deemed to be in court, and the declaration and pleadings of the parties
shall be filed within the time allowed or granted in other cases; or else
the plaintiff shall be nonprossed, or judgment be awarded against the
defendant. : '

4., VENUE.

229. That every issue joined in the supreme court, or any other court
and brought into the supreme court to be tried, and which is or may be
triable by the country, shall be tried in the county where the lands, tene-
ments or hereditaments in question are situate, or the cause of action or
offense hath arisen or been committed, or shall arise or be committed; (¢)
unless the supreme court, upon motion in behalf of this state, if the state
be interested, or upon motion of either party in the action, shall think
proper to order the trial to be at the bar of the said supreme court, which
shall only be done where the matter or property in dispute shall be of the

(e) An action for nuisance to lands by overflowing them with
back-water raised by a dam, is local, and must be tried
in the county where the lands lie or the canse of action

arose. Deuacon V. Shreve, 8 Zub. 204, Au_ action of trespass
quare clausum fregil, being local, must be laid in the county

On removing a cause

.according to the statute, if required by the plaintif. Morrms
Caneal Co. ads. Vanatla, 2 Hur. 159.  Marcellis v. Hamburg Co.,
Pen. *948.  On habeas corpus the defendant will not be per-
mitted to file common’ bail, although bail below was not
required, where the cause removed was commenced by
summons. Anonymous, Pen. *641. Where the defendants
were administrators, the court ordered common bail to be
filed, on removing a cause from the common pleas. Sheed
ads, Wallen, 2 South. *682. dAnonymous, Pen. *539. Nor will
the plaintiff be permitted to file a waiver of bail on habeas
.corpus, in order that the cause might be continued and tried in
the supreme court. Craig V. Berry,2 South. *852. 'Where no
bail is filed nor waiver of it entered, the practice is for the
plaintiff to have his option, eitherby proceeding in the supreme
_court, or taking a procedendo. Morris Canal Co. ads. Vanalla,2
Har.159. Dickinson ads. Morris Bank,1 Har. 354. See Craig
v. Berry, 2 South, *852. Marcellis v. Hamburg Co., Pen. *948.
On habeéas corpus where the defendant had not filed bail, no
bail being required below, the supreme court granted leave to
iake ten days to file recognizance. Mareellisv. Hamburg Co.,
Pen. %948, So, the plaintiff in order to prevent delay, may rule
defendant to put in bail in twenty days, er_sitting the court,
.and at2 the sanie time take a ruleto plead. Hughes v. Hughes,
Coxe 209,

(b) After arbitrators have been appointed and met, it is too
late 1o remove a cause by futbeas corpus. A habeqs corpus is 100
late after interlocutory judgment, Bickham v. Denny, Coxel2,
Sharp v. Sinnickson, Coxe 46, See Chandler v. Monmouth Bank,

.4 Hal. 101, 104. 1f improperly brought a procedendo will be
A(;;dered. Shurp v. Sinnickson, Coxe 46. .dustin v. Nelson, 1
Hal, 381,

in which the locus in quo is situated, atl the time the trespass
isalleged to have been committed. Cheampion v. Dovghly, 3
Hur. 3. The creation of a new county, inclading the land
trespassed upon, prior o hringing the suit, but after the
trespass complained of, does not warrant chargiug the act
to have beea done in the new eounty. JIb. Jenkinsy. Crevir,
21 Vr. 351. See Anonymous, 1 Har. 393. In a suit brought
against a corporation, the venue should belaid inthe county:
where their principal office is located, thatheing considered
their place of residence ; the rule applies to railroad companies
where their road runs through and their franchises are exer-
cised in different counties. Thorn v. Ceniral R. R. (0., 2 Dutch.
121. Stale Bank v. Hedenbery, 1 Fuar., 352, Ford, J. Where a
deputy sheriff of the county of A. is sued ip the county of B.

for an act done in the course ofhisofticial duty in the county
of A., the court will, upon affidavitofthis fact, change the
venue from B. to A. Dennms ads. Ford,2 Hal. 200. ‘The venue

in an action for damages occasioned by negligence to property,
both real and personal, was erroneously laid in a different
county from that in which the real property wus situate. No

steps were taken to compel correction of the error, and the

cause was carried down for trial to the county in which the

venue was laid. No motion to non-suit, because of the errone-

ous venue, was made, Held, that the trial judge wasrightin

refusing to direct a verdict for defendant, orto withdraw from

the consideration of the jury the damagesto the real estate and

in submitting to the jury the whole matter covered by the

issue. Bluckford v. Lehigh Valley B, B. Co., 24 Vr. 56.
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value of three thousand dollars; and if the party who shall obtain a rule
for a trial at bar shall not recover to the amount of the said sum, he shall
be entitled to no more costs than if the cause had been tried at the circuit
court of the proper county.

280. That an action merely transitory shall, at the diseretion of the
court, be tried in the county in which the cause of action.arose, or the
plaintiff or defendant reside at the time of instituting such action, or if
the defendant be not an inbabitant of this state, in the county in which
process shall have been served upon him. (a)

231. [ Amended by Sec. 329, post.]

5. SECURITY FOR COSTS.

232. [Amended by Secs. 332 and 348, post.]

233. That in lien of the bond mentioned in the last preceding section
the plaintiff may deposit the sum named with the clerk of the court in
which the action is pending, to be and remain as security to defendant for
costs.

234. That when a defendant is entitled to security for costs, he shall
give notice in writing to the plaintitf that he requires such security, and
thereupon all proceedings shall be stayed until such security is filed or
deposit made, and the plaintiff upon filing such security, or making such
-deposit, shall give notice thereot in writing to the defendant, with the
names and residences of the sureties; and after the service of such notice,
the defendant shall have the same time to plead that he had at the service

In transitory
actions,
Ib., 2 5.

Deposit in leu of
bond.

Defendant to
demand security
in writing.
Plaintiff, on filing
security, to give
notice thereof.

of the notice requiring security. (b)

235. That the plaintiff may, at the time of filing his bond for costs, file
therewith an atfidavit of each surety,that he is a resident of this state, and is
worth two hundred dollars after all his debts are paid; or an approval of the

(a) In actions merely transitory, the venue may be laid at
‘the discretion of the plaintiff: first, in the county in which
the cause of action arose; segond, if the plaintiff resided in

the state when the action was commenced, he may lay the |

venue in the county in which he then resided; third, if the
defendant resided in the state when the suit was instituted,
the venue may be laid in the county in which the defendant
then lived; and fourth, if the defendant shall not be an
dnbabitant of this state, it may be laid in the county in
which process shall have been served upon him. If the
plaintiff has laid the venue in one of the places thus des-
ignated by law, it cannot, upon the common affidavit, be
changed to any other of the specified counties, or to any
-other county in_the state, though under special circumstan-
.ces the court will change the venue from one to another of
the designated counties. Bell v. Morris Cunal Co., 3 Gr. 63.
An action of debt foran escape is a transitory action, and the
plaintiff may lay the veuue in any county he pleases. Jones v.
Pemberton, 2 Hal. 350. An action upon the third section of the
act of February 25th, 1820 ( R. L., p. 689), ¢ for restraining the

. plaintiff from navigating the waters between the aucient shores

-of New York and New Jersey,” is not a local, but & transitory
action. Gibbons v. Ogden, 1 Hui. 285. In an action for a tort to
the person, committed in another state, the venue may be laid
in the county in which the defendants were served with process,
Ackerson v. Erie Ruailway Co., 2 Vr. 303. When it is deemed
necessary or expedient to state where the cause of action
.actually arose, and the place thus stated is out of the county in
which the venue is laid, it i3 necessary tolay the venue undera
pidelicet, In all other cases, the introduction of the wvidelicet
in stating the venue is neither necessary nor useful. Duyckinck
v. Clinton Ins. Co., 8 Zab, 279. In a transitory action, if the
plaintiff reside out of the state, and the venue is not 1aid in
the county where the cause of action arose, or where the
defendant resides, the court will on motion, and without
.affidavit of defense, change the venue to the county where
‘the defendaunt resides. Worley v. Scudder, 5 Hal, 231.  Dauchy
v. Taylor,4 Hal. 96. So, where an appearance was indorsed
-on the writ, the plaintiff being non-resident. McMenomy v.
Willramson, 6 Hul.,
nant of seizin and warranty, the court will not change the
venue to the county where the lands lie, withoutan atfidavit
stating special circumstances. Ward v. Holmes, 2 Hal. 171.
Court has the power under special circumstances to change
the venue in an action of debt on a bond. Meldrum v, Sarvis,
Coxe 203. Contra, Shotwetl v. Clark, Coxe 205. Venue may be
.changed in ejectment. 7b. Coxe’s Case, Coxe 205. Parvin
v. Miller, Core 206. Contra, Deacon v. Shreve, 3 Zub.204. The
-court will order the venue changed, even when laid in the
proper county, if it appears that a fair trial cannot he had
there, Murrayv. New Jersey R. B. Co.,8 Zab, 63. In orderto
warrant a change of venue, it must appear that a fair trial
cannot be had in the county where it is laid, by positive
evidence or_ facts, and not by the mere opinion of the
witnesses, 70, Nor upon their belief. Meldrwm v. Survis,
Loxe 203, 206. Hearsay evidence not sufficient to support a

316. In an action for breach of a cove-.

Sureties to justify
or be approved
by a judge.

motion to change the venue. Den, Lce v. Evcaul, Cove 283.
In local actions the venue may be changed, but it must be
on clear proof that an impartial trial cannot otherwise be had.
Ib. When the plaintiff is desirous of changing the venue he
must move to amend, and a suggestion must be entered on the
record. Jb. A motion to chaunge the venue onthe common
affidavit, must be before plea tiled; if a special ground is laid,
the venue may be changed afler plea pleaded. Wildesv. MMeires,
1 Hal. 320. Where a special grouind is laid, and circumstances
are brought before the court, by which it is shown that the
defendantmay be exposed to unnecessary difliculty, or the fair
administration of justice be interrupted, the venue may be
changed, after plea pleaded. Belv. Morris Canul Co., 3 Gr. 63.
Venue may be changed afterissue joined. Wistar v. Johnson,Coxe
260. Snowden v. Johnson, Pen. *469, *471. Change of venue on
common affidavit, refused. Kerr v. Whilaker, Pen. *514. Hall
ads. Cumberland Bank, 2 South.*718. An atlidavit taken with-
out notice to the adverse party cannot be read in support of &
motion to change the venue. Purker v. Sussex Bank,8 Hul,
160. A motion to change the venue to M., when the canse of
action did not arise there, was refused, there being no proof that
the witnesses of either party resided there. Abramsv. Wood, 1
South. *30. Dauchy v. Tuylor, 4 Hal. 96. McMenomy v. Wil-
Lanson, 6 Hal.316. Where the defendant was a bank corpora-
tion, and the transaction out of which the suit arose occurred at
the bank, and all the books, &c., of the bank were necessary
evidence, and could not be removed without great incon-
venience and loss, the venue was changed to the county where
the bank was situated. Kerr v. Bank of New Brunswick, 1
South, *363. See State Bank v. Hedenberg, 1 Har, 352. In
transitory actions, the court will not change the venue on the
ground of inconvenience upon any nice balancing of circum-
stances of mere accommodation to the parties. Over these the
lﬁga‘i'] ;‘ight of the plaintiff must prevail. Demarest v. Hurd, 17

. .

(b)) The demand of residence under section 4, anie, is net, in
contemplation of law, merely ancillary to the demand of
security for costs. There are other purposes which the statute
providing for it was intended to accomplish, and it is of use in
other cases than where the plaintiff isa non-resident. The pur-
view of this section, which stays the running of the time to
plead on the service of a notice requiring security of a non-resi-
dent plaintiff, is not extended to a notice which may, with
equal propriety and efficacy, be served on a resident plaintiff,
Whitney v. Merchants’ Nutional Bank, 11 Vr. 482. Demand of
security for costs may be made afterobtaininga rule extending
the time to plead, and if made before issue joined, it operates as
a stay of proceedings. Obtaining a rule to extend time to plead
is not a waiver of the right to demand security for costs. Eom-
mel v. Kirk,4 N. J. L. J. 216, Our statute authorizing demand
for security for costs does not abrogate the common-law rule
which allows application to the court for security to be made

. in certain cases even afterissue joined. Ib. Afterissue joined

application may be made to the court upon notice for security
for costs. Code v. Witliams, 5 N. J. L. J. 218,
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sureties indorsed on said bond by a judge of the court in which the action
is pending; in case no such affidavit or approval be filed, the defendant
may, within ten days from service of notice of filing security, give notice
that he excepts to the sureties; in which case the plaintiff shall file such
affidavit, or a new bond with such affidavit of the sureties thereto annexed;
and the defendant shall have the same time to plead after service of notice
of filing such affidavit or new bond, as he had at the service of the notice
of exceptions; any plaintiff may file such bond and affidavit and give
notice thereof before security is required. :

6. PARTICULARS OF DEMAND.

236. That in any action on a record, or on a contract express or implied’
if the defendant shall, before plea filed, demand in writing a bill of par-
ticulars of the demand, or a copy of any note, bond, contract, deed, record
or writing on which the declaration is founded, or if in any such action
the plaintiff shall, before replication filed, demand in writing a bill of par-
ticulars of the demand, or a copy of any bond, note, contract, deed, record
or writing on which a plea or notice of set-off is founded, it shall be the
duty of the party, or his attorney, on whom such demand shall be made,
to comply therewith within fifteen days, or in default thereof, besides the
remedies now allowed, such defaulting parties shall, if it be the plaintiff be
barred, in such suit from all claim under such declaration, or, if it be the
defendant be barred in such suit from all claim under such plea or notice ;
provided, however, that the court or a judge thereof, in vacation, may, upon
good cause shown before or after such defanlt, extend the time for com-
plying with such demand. (a)

237. That the plaintiff or defendant may annex to his declaration or
plea a schedule containing such particulars of demand, and copies of such
notes, bonds, contracts, deeds, records, or writings on which the declara-
tion, plea or notice is founded, and in such case the adverse party shall
not be at liberty to make the demand aforesaid; but the party so annex-
ing the same shall be bound thereby, unless in case of surprise, or for
other good cause, the court shall give relief, which they are hereby em-
powered to do.

238. That the attorney for such schedules, and each copy thereof, shall
be entitled to receive eight cents per folio, and the clerk of the court, for
copying the same in the record, shall receive six cents per folio.

7. CIRCUIT RECORD. POSTEA AND JUDGMENT,

289, That when an issue in the supreme court is to be tried at a circuit
court, a transcript of the declaration and pleadings in the cause, with a
proper placita, and nothing more, shall be made and sent, under the seal
of the supreme court, to the said circuit court, which shall be a sufficient
warrant or authority for the latter to proceed upon, hear and determine the

(a) Bill of particulars being delivered, no proofis requisite
that notice requiring it was given. Clinton v. Lyon, Pen. *1036.
Bill of particulars, when required, must be delivered before a

plea. Ina charge for money had, it should namethe person of

whom received. Whilall v. Vaughn, Pen. *636. The defendant
has thesame time to plead after receiving the bill ofparticulars
that he had at the time of demandingit. Anonymous, 1 Har.
346, Ifabill ofparticularstully and substantially apprise the
. opposite party of the matter intended to be given in evidence,
it will be sufficient, although it Is not as minute and specific as
it might have been, unlessit shall appear, by affidavit or other-
wise, to the satisfaction of the court, that the party has been
misled or surprised by thebill, oris in great danger of being
prejudiced for want of a better particular, Stothoff v. Dunham,
4 Hur, 181, Tillouv. Hulchinson, 3 Gr. 178. The plaintiff is
only required to furnish the defendant with notice of the par-
ticular subject-matter, in relation to which the covenantor
agreement has been broken, and not the items or particular
facts constituting such breach and necessary to be proved onthe
trial, Van Voorst v. Morris Canal Co., Spen. 200. ‘A partyis not

bound to furnish his adversary with a copy of any record or
writing which is not the foundation of his suit or claim. Maz-
yott v. Young, 4 Vr,33. Itisno variance from the bill of par-
ticulars rendered if the book of accounts charge to A. B., over-
seer of the poor, &c., items which in the bill are rendered as.
charged to A, B. Bay v. Cook, 2 Zab. 343. A bill of particulars
served, forms no part of the record ; and it is not error that the
name and style of the defendant below as set forth in said bill
of particulars, do not entirely correspond with the name given
in the record; especially when such variance has not been
assigned for error. State Street Church v. Gordon, 2 Vr. 264. On
an application for a more specific bill of particulars, the prin-
ciple which governs the courts is, that the party who avers.
matters which he must prove on the trial, should so far apprise
his opponent concerning them that he can intelligently prepare
his pleadings and defenses, The particulars need notbe the
manner of proof, but only the matters themselves upon com-
petent proof of which he proposes to rest his claim. ~Heppard
V. Curr and Smith, 12 N, J. L. J. 186.
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said cause; and the plaintiff or defendant, or both, may have such tran-

script of the said proceedings, if required. (a)

240. That the justice before whom such circuit court shall be held shall
return the said transeript, with the verdict and other proceedings before

him had upon it, to the supreme court at

Postea to be
returned.

Ib., 313.
the next term, and the said ¢

supreme court shall receive and file the same, and give judgment thereon

according to law. (b)

241. That in actions in the supreme court, whenever a cognovit or
relicta is given, or a verdict is obtained at the circuit, the party obtaining
the same may, by order of the justice at the circuit, on two days’ notice,
and upon such terms as he may impose, file the circuit record and postea,
and enter judgment, and issue execution thereon forthwith, after the mak-
ing of such order; but in case a rule nisi for a new trial shall be granted,

Judgment on
postes, relicta,
&c., by order of
Jjudge at circuit.
P. L. 1855, p. 289,
239.
¢ 1857, p. 298, 3 8.

the proceedings on such judgment and execution shall be stayed until the
determination of the same, and the court in bank may in all cases, in its

discretion, stay said execution.

8. BILLS OF EXCEPTIONS AND RULES TO SHOW CAUSE.

242. That when any person, impleaded before any court, in any cause
where a writ of error lies to a higher court, shall allege an exception, pray-

Bills of exceptions
to be sealed.
R. 8. 980,

ing that the court will allow it, if he who alleged the exception instantly
writes the same, and requires that the judge or judges of the said court
shall put thereto his or their seal or seals in testimony thereof, such judge
or’judges, or the greater part of them present, shall sodo ; and if such higher
court, upon the cause being removed before them, do not find the same
exception in the record, and the plaintiff show the exception, written and
sealed as aforesaid, the said higher court shall proceed to judgment accord-

ing to the same exception, as it ought to be allowed or disallowed. (c)

Sec. 333, post.]
243. [Amended by Sec. 334, post.]

{rt) The transcript, when once sealed and certified by the
clerk, need not in ordinary cases be altered in date or resealed,

though the trial does not take place at the first circuit after the

transcript is made out and certified : but the same certificate
will answer for the trial of the cause at any future term.  Den,
Mickte ads. Dundwem,d Hal. 150. The clerk may permit the
attorney to make out a transcript of the pleadings in a cause,
and aflix the signature of the clerk and the seai of this court to
thre certiticate required by law, whei, in fact, such pleadings
are on file. Culdrwell v. Estell, Spen, 326, 1t does not constitute
& variance, that the circuit record differs from a copy of the
declaration furnished defendant by plaintiff°s attorney; he
should obtain a copy from the files of the court, made by the
clerk.  Ouden v, Gibhons, 2 South, *518, *532.

(h) The right to amend a postea is unquestionable, It may be
corrected by the judge’s notes, or by entries or memoranda of
the clerk of the circuit, or by other evidence, Fergusonads, Sate,
2 Vr. 283, An application to amend a postea shouid be made to
the trial judge, and the court in bane should not entertain such
a motion unless the matter is referred to the court by the judge,
Peters v, Fogarty, 26 Vr. 35%6. When an application is made to
amend a postea, on the ground that it does not correctly state
the verdict actually delivered by the jury in open court, the
testimony of the jurors is admissible to show what verdict they
did deliver. 14,

() The design of the statute was to provide amode for ex-,
amining errors which could not properly be inserted in the
record, and allows an exception wherevera party is impleaded,
not limiting its apphication to trials.  Ford v. Puorts, 1 Hol, 388,
34927 An exception may be taken tothe opinion of the court on
the suffictency of objections 1o an award of arbitrators. Jb.
A chullenge 1o the ay was made, and on being overruled,
a bill of exceptions was taken, and carried before the governor
and council, by whom it was determined.. Anonymous,. cited by
Kensey, C.J, 1h. That a verdict is larger than it ought to have
beeu, is not the subject of a bill of exceptions, Apgar v, Hiler,
4 Zub, 812,817, Tn settlement cases, no bill of exceptions lies
to the proceedings of 1he yuarter sessions,  Newton ads. (#ou-
cester, 1 Hal. 405, A bill of exceptions can only be taken in a
case where a writ of error les.  It.canuot betaken in insolvent
cases. Voo Wuggoner v, Coe, | Duleh, 197, Roston v, Morris, 1
Dutch. 173,176, Lirrors assigned on the admission of testimony
can only be presented on a bill of exceptions,  Johnsonv. State,
2 Dulch. 314, ‘The office of o bill of exceptions is not (o assign
errors, but to certify and make part of the record the precise
acts or omissions complained of.” It is not a pleading of the
party, but the return of the judge of his decisions made upon
the trial, and its sufliciency is not 10 be tried by the rules regu
lating the pleadings of the parties.  Associates, &c., v. Davson,
5 Mdeh. 415, 417. A bill of exceptions is a statemeunt of the
powmt on which the court below gave an opinion.  Coxe v, Feld,
1 1. 215,218, Refusal of the court to grant a new trial is not a

[See

proper matter for a il of exceptions, Furman v, Applegale, 3
Zuab. 28, 33. In au action for damages, if the colirt refiise 1o non-
suit, where the plaintiff'shows, without contradiction, a wantof
ordinary care on his part, the defendant is entitled 1o a bill of
exceptions, Central R, B, Co. v. Mowre, 4 Zub, 824, The act
directing hills of exceptions to be sealed, is substantially
the same as the statute oI’ Weston, 2 Car. 31, and though
silent in regard to the inflnence the bill is to have on the
subsequent progress of the cause in the court below, yet
it maunifestly contemplates a review of the matters con-
tained in the hill, only in a higher court. Mann v. Glover,
2 Gr, 195, See Bellon v thibbon, T Hal. 76, 75. A decision
of the court overruling irrelevant testimony is not a sub-
Ject for a bill of exceplions.  Brand v. Longstreel, 1.South,
*325, *828. The practice has been for the judge on the
exception being taken and a minute thereof made, to-
grant time for the preparation of a formal inll of excep-
tions, and if the bhill be presented within a reasonable
time, to affix his seal to it; when this is done, it relates
back as if the bill was sealed at the trial. Stafe v. Holmes,
7 Vr._62. Bills of exception should be prepared and
sealed immediately, during the progress of the ‘trial. If
that is not done, the court will be warranted in treating the ex-
ceptions as nugatory.  Donnelly v, State, 2 Dulch, 463, Stale v,
Holmes, 7 Vr.62. Aynew v. Campbell, 2 Har. 291, No bill can be
afterwards sealed without the mutual consent of the attorneys,
or unlesssettled by the judges who tried the canse, in pursnance
ufan agreement made &t te trial, in open court, to that effect.
Agnew v, Campbell, 2 Hur 291, The case of Adgnew v. Campbeil's
Admunstrators, 2 Har., 291, examined and approved.  Wilson
ads. Moore, 4 Har. 156. Where the judge who tried the
cause refuses to seal the bill of exceptions, the court sitting
in error eannot compel him to do so. 76, But where the
common pleas refuse to hear read an aflidavii. of one of
the referees, on a motion to set aside the report, the supreme
court granted a rule 1o show cause why & mwandumus should
not issue to compel the connmon pleas to seal & bill of
exceptions taken to suelr refusal  Anonymous, Pen, *664. The
court of conumon pleas on the trial of an appeal has no author.
iy to seat a bill of excepuons.  Moore v. Hamillon, 4 Zab, 532,
Roston v, Morris, 1 Duleh, 17 Vun Waggoner v. Cotey¥-Didch,
197 Clarhe v, Fuise, Pen, Murtin v, Thompson, 5 Hal,
42, But see Bround v. Loungstceet, 1 South, *325. Wiltiams v.
Sheppurd, 1 Gy, 76. - Upon proof that the bill of exceptions has
been improperiy or irregnlarly signed, the court in error may
dismiss the cause from the record.  Adgnew v. Campbell, 2 Heer,
291,295 Stede v. Holmes, 7 Vr. 62,64, Wilson ads. Moore, 4 Har.
186, Judgment of reversal on writ-of error will not be given
where norecord is returned with the writ, or where the bill of
exceptions, on which errors are assigned, is not signed by the
judge below. Lutes v, Alpaugh, 3 Zul. 165. A bill of exceptions

1s amendable.  Lefferts v. Stale, 20 Vr. 26,
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244. That a bill of exceptions shall contain only so much of the evidence
as may be necessary to present the questions of law upon which exceptions
were taken at the trial; and it shall be the duty of the judge, upon the
settlement of the bill, to strike out of the same all the evidence and other
matters which shall not have been necessarily inserted. (a)

245, That every bill of exceptions shall be returned and filed with the
writ of error and record in the case; and unless so returned and filed, the
judgment shall not be reversed, nor shall there be any assignment of error,
for any matter contained therein. ()

246. That where the party holding a bill or bills of exceptions applies.
for a rnle to show cause why a new trial should not be granted, the grant-
ing thereof shall be a waiver of all bills of exceptions, except on points
expressly reserved in said rule; a rule to show cause why a new trial
should not be granted, may, in the discretion of the court, be special, and
then the case shall be heard and decided on the grounds upon which the
rale was allowed. (¢)

9. CASE CERTIFIED.

247, That the judge holding any circuit court, may at bis discretion, and
upon such terms as he may think reasonable, direct any case of doubt or
difficulty to be made and stated, and certified by him to be argued at the
bar of the supreme court; which court shall hear the same, and after
opinion given therein, shall certify the same to the said cireuit court, which
conrt shall render judgment therein in conformity to such opinion. (d) .

248. That whenever a case is certified from any circuit court for the
advisory opinion of the supreme court, the clerk shall file the certificate,
enter a rule as of course, setting the cause down for argument, and place
the same on the paper, giving it priority according to the date of filing the
certificate. ()

249, That where judgment shall be rendered by any circuit court, in
conformity to the certified opinion of the supreme court, upon a case certi-
fied, and a writ of error shall be brought to reverse such judgment, such

(@) A bill of exceptions should state specifically the grounds into the bill of exceptions. Driscoil v. Carlin, 21 Vr. 28, Inthe
of objection to the evidence offered, and should apprise the ahsence of a bill of exceptions, error cannot be assigned upon
court and the adversary of the precise objections intended matter which such bill should contain, neither can the judg-
to be made, Donneliy v. State, 2 Duwlch. 465. Associales, &¢., V. ment below be reversed. Robbins v. Vanderbeck, 26 Vr. 364. .
Davison, 3 Dutch. 415. The facts npon which the objection See Cohen v. Gartner, 23 Vr. 111.
to evidence is founded, must appear on the bill of excep- (¢) Where a party whohas obtained bills of exceptions applies

tions affirmatively.

It 15 not suflicient that the bill is silent, for @ rule to show cause why a new trial should not be ordered

even where proof of the facts is necessary to legalize the on the points contained in said bills, or any of them, it will be.
evidence objected to, Moran v, Green,1 Zub. 562. A bill of made & condition of granting the rule that he abandon all his
exceptions, founded on the refusal of a judge to charge a bills of exception. Meeker v. Boylun,3 Duteh, 262. Munn V.
specified proposition, must show either that there was a Glover, 2 Gr, 195. Ogden v. Gibbons, 2 South. *653. If the appli-
refusal to charge upon the point at all,or what the charge cation is solely on points which cannot be raised on 2 writ of
upon such point was., Pelre ads, State, 6 Vi, 64. The bill error, the bills of exceptions need not be abandoned ; but in

must show that the precise point of which a review i3 that case the rule will be special, so as to confine the argument
sought was made by the counsel, presented to the mind of to the grounds upon which the rule bas been allowed. Jb.

the court, and decided hefore the bill was sealed. Associ

wles, the judge errs in ruling that certain evidence is admissible, and

&e.. V. Davison, 53 Dufch. 415. Even if the trial was held a bill of exceptions is thereupon prayed and sealed, but no evi-

before a special t

is not necessary t

erm of the court of oyer and terminer, it dence is afterwards given in consequence of such decision, the
bat the evidence set forth in the bill of  bill of exceptions ought to be given up. Bunting ads. Alten, 3

exceptions should show that the special term was rightly Huar. 299. A consent to the reference of an account hy the

called ; this will be

presumed to have been proved, unless court, under sections 201 and 252 of the practice act, or a sub-

an exception be taken specifically to the insufficiency of mission to arbitration, is not an abandoument of exceptions,
such proof. Such parts of the evidence only should bhe put when the parties have expressed a different purpose by enter-
in @ bill of exceptions, as is necessary for the matter ing their dissent. Paulison ads, Halsey,8 }r. 205, 8,9V,
excepted to. Dodge v. Stale, 4 Zab. 436. see Budd v. Crea, 1 488, Where bills of exceptions have been fraudulently obtained,
Hal. 370, 373, A paper purporting to be a hill of exceptious, or sealed irregularly, improvidently or iu clear violation of a
sealed by the common pleas, is nothing more than a volun- plain rule of law, the court, to which the writ of error has been
tary return of a state of facts, made by the court without returned, will quash them, Wilson ads. Moove, 4 Her. 186,

any legal authorit
bhound, and beiug o

vy, by which the adverse party is not Whether a rule to show cause why a new trial be granted is
hjecied to cannot he received. DMMonre V. general or special, the mere granting of it, on the application

Humilton, 4 Zab. 532. A statement made by the judge, and of the party who holds bills of exception, operates as a waiver
accompanying the bills of exception was, hy agreement of of all exceptions save those which are expressly reserved in
the parties, considered as a bill of exception Gibbous v. Ogden, the rule to show cause. Finley v. Handley, 21 Vr. 503.

2 South. *853, %834, Exceptions to the charge of a judge shonld () The supreme court cannot express an advisory opinion,
specify what is atleged to be erroneous, and a general exception except in cases falling within the operation of this section, and
to the whole charge is irregular, and may bedisregarded by the a justice of the supreme conurt, sitting under {he act regulating

appeliate court.

Oliver v. Phelps, V Zuh, 597, S. C., Spen. 180 elections, approved May 28th, 1890, 1o decide, in a summary

Associates, &e., v. Davison, 5 Dulch, 415,418, A bill of exceptions way, upon the fairness and legality of certain elections, cannot
must distinctly state abd specify each exception, So as to show call npon the supreme court for its advisory opinion touching
that the mind of the trial judge was particularly called to each any matter arising in the course of such proceedings. Inre

several objection.

229,
(b) After joinderi
exceptions regularly

Puckard v. Beryen Neck Railway Co., 25 V7. Margerwm, 26 Vr. 12, The circuit court must settle all disputed

facts before-it can send such case 10 the supreme cohrt as one

n errorit is too late to object thatbills of of douht and difficulty.  Destefuno v. Calendriello, 28 Vr. 483,

ohtained were not annexed toand returned (¢) When a motion for a new trial is certified by the circuit

with the writ. Cory v. Freeholders of Sumersely, 15 V1. 445. An court 10 the supreme court for its advisory opinion, errors in
assignment of the common errors refers only to what is techni- such advisory opinion cannot be assigned on erior in the court
cally known as the record, and not to a hill of exceptions ; and oferrors. D., L. & W. B. R. Co. V. Nevelie, 22 Vr. 332

upon such an assignment the court cannot be required to look
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certified opinion shall be returned with the writ of error as part of the
record, and errors may be assigned thereon ; and if error be found therein,
the judgment may be reversed therefor.

10. STENOGRAPHIC RETORTER.:

250. That the judge of the circuit court in the several counties of this
state, whenever in his discretion it shall seem proper, may employ a com-
petent stenographic reporter, whose duty it shall be to attend all trials in
said circuit court and in the court of oyer and terminer, and exactly and
truly take notes and record verbatim all the evidence and proceedings
under the direction of said judge, except the arguments of counsel upon
such trials, and when requested, make and furnish true reports thereof to
the judge, and to each party in such cause.

251. That the compensation of such reporter shall not exceed ten dollars
per day, which sum shall be paid by the board of chosen freeholders of
said county, on certificate of said judge as to the number of days upon
which he shall be employed ; provided, that said reporter shall, for reports
of evidence and other ploceedlnws by him furnished, be paid by the party
in such cause requ8sting the same, at the rate not to exceed ten cents for
one hundred words ; provided, furth.er, that said reports shall be furnished
within one day after request is made; provided, also, that said reporter
shall be duly sworn in open court, faithfully to perform all the duties
required by this act; and such reporter shall be removable, and other
appointments made from time to time by the judge of said court at his
discretion. (a)

252. That towards defraying the expense of the county under this act, a
fee of one dollar shall be paid to the clerk of said county, by the party
noticing any trial in the circuit court, at every term the same shall be
noticed, which fee shall be included in the taxed bill of costs, and be
recoverable as other costs in said suit, and the clerk of such county shall
pay such fees at the end of every term to the county ecollector of said
county.

[All special acts authorizing appointment of stenographic reporters in
particular counties were repealed by this act.].

11. SUITS BY COMMON INFORMERS.

.

253. That upon every action or information, which shall be instituted
or exhibited by any informer on a penal statute, a special note shall be
made of the very day, month, and year of its institution or exhibition, and
such action or information shall be of record from that time and not
before ; and further, that no manner of antedating thereof shall be made
or allowed. (&)

254. That upon every process which may be sued outin such action or
information to compel the appearance of the defendant, shall be indorsed
the name of the party who prosecutes, and the title of the statute upon

(a) The certificate of the judge Is conclusive as to the amount state,”
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1b. This note should be made at the time or on

due the stenographer for services rendered in pursuance of this
and the preceding section. Uponthe presentation of the judge's
certificate, it is the duty of the board of freeholders to pay the
amount so certified. Anight v. Freeholders of Ocean, 19 Vr. 70,
1t is the duty of the board oftfreeholders to pay the stenovrapher
for a copy of the evidence and proceedings in the trial of an
indictment when it iscertified by the judge, at a rate not exceed-
ing ten cents per folio, and also for the services rendered by the
stenographer to the prosecutor and ms associate in preparing
the case of the state. " Ib, & C.,20 Vi~

{6) Inan action by a common mlormex to recover a penalty,
the justice must make aspecial note in his docket of the day,
month and year of its institution. Ackerson v. Zubriskie, 2 Hal.
167. Merely stating thetime of the commencement of the action,
and the amount of the penalty, withoutstating what the penalty
was for, or on whatstatute 1taccrued isnot suﬂicieut. 16, What
is an insufficient state of demand torecover a penalty under the

“Act regulating traveling on publicand turnpike roads in this.

the day of the commencement of the suit; and if the jus-
tice omits to make the entry until the return of the sum-
mons, the judgment will be reversed. Griflithv. West, 5 Hal.
30L. Although it would be convenient and proper to make the
entry more special, yet where the nature of the action appears
from the subsequent proceedings, and the act is in terms com-
plied with, itis sufficient. Dallis v. Hendry, Pen.*973. In a
quttam actxon the note of the commencement of the action and
the indorsenient of the summons are neeessary to give the
court jurisdiction, and a motion to set aside the process as
defective in this respect. may be made even after an appear-
ance for the purpose of a collateral motion. Corlies v. The
C. G. Mayer Ice Machine Co., 17 N, J. L, J. 285. An entry in the
clerk’s docket, giving the 1etum day of the summons and not
the day of issue, is insufficient., 74. An indorsement on the
summons referring to the act of March 8th, 1877, and not to the.
amended act of May 1st, 1894, is msuﬂncxent. Tb. .
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Oliver v. Larzaleer, % Sowth. *513. On an information for pro-
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which the said action or information is founded; (a) and any - clerk, issuing
process contrary to this provision, shall forfeit to the party against whom
such process is awarded ten dollars for every offense, to be recovered by
action of debt, with costs, in any court having cognizance of that sum.

255, That if any action or information shall be brought or exhibited for
an offense against any penal law, made or to be made, the defendant in
such action or information may plead the general issue, that he is not
guilty, or that he oweth nothing, and give in evidence any special matter
which, if pleaded, would be a bar to the said action or information,
giving notice, with the same plea, of the matter so intended to be given in
evidence.

256. That no recovery, by verdict or otherwise, obtained by covin or
collusion in an action popular, shall be a bar to any other action prose-
cuted in good faith.

257. That if any prosecutor of an action or information, for the recovery
of any penalty not wholly appropriated to the use of such prosecutor, shall
compound with the defendant, or direct such action or information to be
discontinued, unless it be by leave of the court in which the said action
or information shall be pending, then such prosecutor shall be liable for
so much of the penalty to the state of New Jersey, or any other person
than the prosecutor, as the said state or such other person would have
been entitled to, if the defendant had been convicted.

258. That every informer or prosecutor on a penal statute shall pay .
costs to the defendant, if he discontinue or be non-suit, or if a verdict or
judgment pass against him, for which costs the said defendant shall have
execution against the goods, chattels, and person of such informer or
prosecutor.

259. That nothing in the last six preceding sections shall apply to any
certain person, body politic or corporate, to whom or to whose use any for-
feiture, penalty or suit is or shall be specially limited or granted by any
statute, but that every such certain person, body politic or corporate, may
in such case sue, prosecute, or inform, as he or they might have done if
this act had not been made.

»

12. EXCEPTIONS TO JUDGES.

260. That no justice or judge of any court of record in this state, who
shall be related in the third degree to either of the parties in any cause
pending in such court, or be interested in the event of such cause, or shall
have been attorney on record or counsel for either party in any such cause,
or shall have given his opinion upon the matter in question in any such
cause, shall sit in judgment upon the trial or argument of any point in
controversy in any such cause; and the degrees of kindred, in such case,
shall be calculated according to the common-law manner of computation;
provided nevertheless, that any matter or thing herein contained shall not be
construed to prevent any justice or judge from sitting on the trial or argu-
ment of any point in controversy in such cause, merely becanse he may
have given his opinion in any other cause where the same matter in con-
troversy shall have come in question, nor from his having given his opinion
on any question in controversy in the same cause, in the course of the
previous proceedings therein. (b)

is a cousin of the mother, the proceedings will he quashed.
State, Stoll v, Gariss, 9 Vi, 200. When the legisiature pro-
vides for the exercise of judicial functions it cannot change

Miller v, Story, 2 South. *476 (b).

fanity the title of the statute on which the complaint is made,
or the name of the prosecutor, need not be indorsed on the pro-
<cessi Jolmson v. Barclay,1 Har. 1,
summons in a penal action as required by this section, is amere
irregularity and does not deprive a justice of the peace of juris-
diction. Huageman v. Tan Dorven.6 N, J. L. J. 310. The omis-
sion is an irregularity, which, if properly objected to, would
defeat the process, but which does not, in the absence of objec-
tion, deprive the justice of the right to proceed. Jb. See Wil-
Liconson v. Bfiddlesex Comunon Pleas, 13 Vi, 889.

(D) It is good ground of challenge to a justice that he had
married a sister of the plaintiff’s wife, -and that the justice's
wite was deceased, leaving issue. Vonnoy v. Givens, 3. Zab.
201, 202, If one of the jusnces making an order of filiation,

Error in not indorsing:-the -

their essential npature, and authorize a judgmentin leallon
of the maxim that no person can be a judge in his own
cause. That maxim is founded in patural justice and fun-
daniental law, and is inherent in, and a part of the nature
of judicial action. State, Winans v. Cranford, 7 17. 394, See
Schroder v, Ehlers, 2 Vr.44. The assessmentin this case was
set aside, because three of the commissioners who made it
were owners of the land to be assessed, and therefore judgesin
their own cases. Jb. Stale, Ixmgv{aml v. Union, 8 Vir. 268,
‘Where a new trial wasordered, the chiefjustice, who dissented,
was held incompetent to sit at the new trial at the circuit be-
cause of having expressed an opinion. Dcn, Snedekers v. Allen,
Pen, #35, *51, note. In the supreme court, on a motion for a new
trial, achallenve toa judgebecause he had tried the catse below



PRACTICE.

281. That no justice or judge of any court of record in this state, who
shall be related in the third degree, as aforesaid, to either of the parties in
any cause pending in such court, or shall be interested in the event of any
such cause, or shall have given his opinion in either of the said relations
upon the matter in question in said cause, shall nominate or strike the
jury in any such cause.

262. That all challenges to a justice or judge, for the causes aforesaid,
shall be made previous to the trial or argument, and the court may try
such challenges, or appoint three indifferent persons triors for that purpose,
at the discretion of the court, and that the finding of a majority of such
triors shall be received as the determination of such triors. (a)

263. That no judge of any court in this state shall act as clerk of the
court of which he is a judge, nor as attorney-at-law or counselor in any
court in this state, unless otherwise specially provided by act of the
legislature. (1) [See Sec. 311, post.]

264. That no justice or judge of any court of record in the state shall be
disqualified from sitting in judgment upon the trial or argument of any
cause, or of any point in controversy in any cause pending in such court,
wherein the board of chosen freeholders of any county, or the inhabitants
of any township or city, are or may be parties to the record, or otherwise
interested, because such justice or judge is an inhabitant of such county,
township or city, or liable to be taxed within the same. (b) '

XVI. Costs.

265. That if the plaintiff in any action, real, personal or mixed, shall
by verdict or otherwise, recover debt or damages in such action, he shall
have judgment to recover his costs against the defendant, to be taxed in
the manner prescribed by law, which shall be levied and collected by
execution, together with the debt or damages aforesaid. (c¢)

66. That in any action wherein the plaintiff, on a judgment in his favor,

would be entitled to recover costs, the defendant, if the plaintiff shall be non-.

prossed or non-suited, or a verdict shall be rendered for the defendant, shall
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was overruled. Den, Pearson v. Hopkins, Pen. %195, The judges
who concurred in the judgmentbelow ate excluded from sitting
on the review,in the court of errors and appeals, although
there had been noargument below, and no formal opinionde-
livered. Gardnerv. State,1 Zab. 557.  Butthisdoes not exclude
them from voting or expressing opinivns on preliminary and
collateral motions. The exclusion only applies to the hearing
of the cause. kngle v. Cromlin, 1 Zab.56l. A law is unconsti-
tutional which provides that no judgment of the supreme court
shall be reversed by the court of errors unless a majority of
those members of the court who are conipetent tosit on the
hearing and decision of the case shall concur in such reversal,
Clapp v. Ely, 3 Duteh. 623 A judge is not incompetent to
appoint commissioners to review the damages on layingout a
road because he has once been & member of the town commit-
tee; nor because he was once employed as surveyor by the
oppouents of the road ; nor because he has expressed an opinion
that the road was unnecessary ; these are matters unconnected
with the question of the damages sustained. Readington v.
Ditiey, 4 Zub, 209.

(a) Form of challenge and trial. Den, Pecrson v. Hopkins,
Pen. ¥193. On a challenge to a justice of the peace three triers
were appointed. Their determination of facls was held to be
conclusive, under thoestatute, Davis v, Mahany,9 Tr. 104. A
challenge to a justice for relationship, must show how heis
related, and to whom. Stexenson v. Stiles, Pen. *740.

(b) See Mutter of Alfred R. Burrows, 3 N. J. L. J. %.

{¢) History of allowance of costs. Afler v. Shurts, 2 Hor, 188,
Itis a general prieiple that the prevailing party in suits, in
all courts of law, is entitled to cosis. Hann v, JMeCormic 1
South. *109, ¥111. Reave ads. Ej1,2 Vr. 139, 141. Stafe v. Blake,
7 Vi, 443." Ree Stiresv. Stives, Spen. 52, 56. Costs are given,
where the plaintif’ recovers damages. EReedv. Chegary, Spen.:
616, 617, Where each party succeeds in part, no costs are
allowed. Dewees v, Manhatton Ins. Co., 5 1. 253, Where both
parties are wrong, each should pay his own costs, Cox V. Ben-
nel, 1 Gr, 165. Where the plaiutiff has omitied to enter judg-
ment for custs, he cannot recover costs below. Huntv. Alien,
2 Zob. 537. If the defendant was entitled to costs, and none
were given to him, the plaintiff could not complain. Crawford.
V. Woodruff, Pen. ¥277. Upon an appeal from an award of
commissioners as to the value of lands taken by a city, the

court, having no power to enter judgment, cannot give
costs. Beebe v, Newark, 4 Zab. 47, 50. Until judgment pro-
nounced the right to costs does not hecome vested, and it
may be altered by the legislature pendente lite. Rader V. Road
District, 7 _Vr. 273, Plaintiff caunot recover costs of copies
or exemplifications of records used as evidence on the trial.
Den v. Johnson, 1 Vr. 156, Where a defendant removes an
indictment into the supreme court and carries it down to
the circuit for trial, the aftorney for the state canmot tak
his costs as in a civil action, but is entitled only to his
regular fees as in criminal cases. Satev. Reed, 8 Hal. 178.
There is no provision in the fee bill for revenne stamps, and
there is no more authority to charge for stamps than for
stationery, or copies of deeds. Ferguson ads. State, 2 V. 280,
Costs cannot be awarded on a successful motion to set
aside & return of surveyors laying out & road ; there is no statute
insettled practice to authorize it. Fn re Hi ighway, 2 Zab. 283. . On
report of referees, where no damages or costs were found for the
plaintiff, the defendant must pay an equal moiety of the costs.
Den v, Exton, 1 South. *¥173 (). Arnonymous, Pen. %228, Where
defendant puts on a cause on affidavit, he will not be compelied
to pay costs of a jury struck by plaintiff, Kennedy v, Dizon, 1
Hal. 159. Tn the taxed bill o1 costs ona rule for restitution, attor-
ney and counsel’s argument fee allowed, McChesney v. Rogers,
3 Hal, 272. On setting aside an irregular proceeding, the party
against whom it has heen taken, is not liable to costs.  Boggs
V. Chichester; 1 Qr. 209. In taxing costs, the only services
rendered in a_ cause, for which charges can be taxed and
allowed, are those specifically provided for in the fee hill.
Anonymous, Spen. 112, Services are frequently rendered
for which no specific provision is made and for which there
ought to be a reasonable compensatio:n ; but costs are given by
statute, and the court and taxing officers cunnot extend the pro-
visions ot the statute to meet such case. Jb. The attorney of
& plaintiff who has recovered a judgment in this court has a
claim upon it for his taxable costs and charges, which is to be
preferred to the defendant’s right to offset s, Judgment held by
him against the plaintiff. Philtips v. MacKay, 25 Vr. 319. If,
after suit brought, the defendant pay in full the debt or dam-
ages due the plaintifl, judgment cannot be rendered for costs.
Van Horn v. Collins, 12 N. J. L. J. 78. :

(1) By the act toamend certain errors in the Revised: Laws, approved April 9th, 1875 (P. L. 1875, p, 91), this section not to apply to

such of the judges of the court of errors and appealsas are specially-appointed judges o!
is prohibited from praecticing in any court of this state except in the court of common

that court. No judgeof any district court
pleas in the county wherein said district

-court is or may be established, in cases of appeals from said district court. See ante, p. 1252, Sec. 205,

162
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have jndgment to recover his costs against the plaintiff (except against
executors or administrators prosecuting in the right of their testators or
intestates), to be taxed as aforesaid and may have such process or execu-
tion as the plaintiff might have had against him, if judgment had been
given in such action for the plaintiff. () :

267. That where judgment shall be arrested, each party shall pay his
own costs. .

268. [Amended by Sec. 319, post.] '

269. That in all actions of trespass commenced or prosecuted in the
supreme court, wherein the justice, at the trial of the cause, shall find and
certify, under his hand, upon the back of the record, that the title to lands,
tenements, hereditaments or other real estate came in question on the trial
of said canse, and the plaintiff shall recover any damages, he shall recover
full costs of suit. (b) )

270. That if any suit commenced in any circuit court or court of common
pleas, shall be removed by writ of habeas corpus into the supreme court

‘by the defendant, and the plaintiff shall recover in the supreme court, he

shall recover full costs in case he would have been entitled to recover
costs, had the suit remained and been tried in the circuit court or court of
common pleas. (¢)

271, That the same costs and fees shall be allowed in all personal actions
brought originally in the circuit courts, as are by law allowed in the courts
of common pleas for like services, and shall be recoverable in like manner;
provided, costs would have been recovered in such case, in said courts of
common pleas and mnot otherwise; and in all actions real and mixed,
originally commenced in said circuit courts, and all personal actions
removed therein, the same costs and fees shall be allowed and recovered
as are by law allowed and recovered for like services in the supreme court.

272. That if any person shall institute a suit for any debt, demand or
cause of action, made cognizable before the courts for the trial of small
canses, in any other of the courts of law of this state, and obtain judgment
therein for any sum which, without costs, shall not exceed one hundred
dollars, then such person shall not recover any costs in such suit, except
as hereinafter provided.

2783. That whenever in an action on contract brought in the supreme or

" circnit court, the plaintiff shall recover, but the amount of the debt or

damages recovered shall be reduced below the sum which would entitle
plaintiff to costs in such courts, by allowance made to the defendant for a
partial failure of the consideration of the contract sued on, or abatement
by way of recoupment of damages, the plaintiff shall be entitled to his
costs, if the justice of the supreme court before whom such action is tried,
shall certify that in his judgment the plaintiff had reasonable grounds for
bringing his action in such court. '

274, That if any action to recover damages for a tort, which is cogniza-
able before the courts for the trial of small causes, shall be brought in the

cognizable in jus-

tiee's court. circuit court, the plaintiff shall be entitled to recover his costs, notwith-
standing that he shall not recover a sum exceeding one hundred dollars;

Platniffto  provided, that the judge, before whom such action is tried, shall immedi-

verdict isnot’ ately after verdict found, certify that in his judgment the said action.

oacth l,ogéc‘.ﬁ“dge should have been brought in the circuit court. i

Budd v. Stille, 1 Har. 263. Query—Whether an oral statement

(a) Upon entering Judgment the defendant is entitled to tax
the costs of all proceedings subsequent to the filing of the postea
and report of the referee. Dean v. Susade, 8 V7. 50. Where the
defendant moved the plaintift’s non-suit for not trying his
cause at circuit, when he offered to proceed, but was prevented
by the court, because he did not produce a paper he had
promised to produce for the defendant’s use, costs were denied
the defendant. Anonymous, Pen. *¥513. A parfy who fails to
pursue his notice of a motion or proceeding in this court is
iiable for costs. Reeve ads. Fft,2 V7. 139. The plaintiffs moved
forleave to discontinue, which was granted on payment of costs.
Peltier v. Pennington, 2 Gr. 312, 313. If a trial goes on, on
account of a defect or mistake of the judge orsheriffin making
out the panel of a struck jury, the plaintiff is not obliged to pay
costs.  Gibbons ads. Ogden, 2 Hal. 122. Costs were allowed toa
defendant who had succeeded on the motion to retax a bill of
€O State v. Allen, 2 Dutch, 147. Reeve ads. Eft,2 Vr. 139, 141.

(3) Query—Whether the certificate may begivenatany time.

is sufficient. Hwnt v. Morris, 7 Hal. 175, 177. This section
relates only to actions of trespass. Jb. Where an action of
trespass quare clausum fregit is brought in a justice’s court and’
title pleaded, and a suit for the same trespass broughtin the
supreme court thereupon, although the sult in the court below
is not referred to in the pleadings, the supreme court will take
notice of that fact upon the pleabeing produced, countersigned
by the parties, so as to enable them to award costs. Van Pelt
v. Phillips, 4 Zab. 560. Costs cannot be recovered without the
certificate. Chambers v. Wambough, 4 Dulch. 530, 532. See
Dickerson v. Wadsworth, 4 Vr. 857, 359.

(¢y If an action wherein the title to the land must come in
question be commenced in the common pleas, and be removed-
by the defendant into the supreme court, the plaintiff shall
recover full costs, although the judgment in his favor be less
than §200. Hankinson v. Baird, 1 Hal. 130.

Al
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275, That in suits on the same instrument, bond or note, where several
are bound, and in suits against the maker,indorser or indorsers of any
note, and in suits on any inland bill of exchange against the drawer, acceptor
or any indorser or indorsers, thereof, there shall be a taxation and recovery
of the attorney and counsel fees taxable by law in one of the said suits
only, at the election of the plaintiff; and no fees for attorney or counsel
shall be allowed or taxed in any bill of costs, in any suit or suits brought
on the same instrument, bond, note or inland bill of exchange against any
party or parties thereto, other than in the one where the election is made
as aforesaid.

276. That in suits upon any writ of scire facias, the plaintiff obtaining
judgment or award of execution, after plea pleaded, or demurrer joined
therein shall recover his costs of the suit; and if the plaintiff shall become
non-suit, or suffer a discontinuance, or a verdict shall pass against him, the
defendant shall recover his costs, and have execution for the same, in the
manner aforesaid. (a)

277. That in actions for assault, battery, or imprisonment, or for slander
or libel, if the plaintiff shall not recover damages to the amount of fifty
dollars, he shall recover no more costs than damages. (b)

278. That where several persons are made defendants to any action of
trespass, assault, false imprisonment, trespass on the case, replevin or
ejectment, and any one or more of them shall be, upon the trial thereof,
acquitted by verdict, every person, so acquitted shall recover his costs of
suit, in like manner as if all the defendants had been acquitted ; unless
the judge before whom such cause shall be tried, shall, immediately after
the trial thereof, in open court, certify upon the record or in the minutes
of the court, under his hand, that there was a reasonable cause for the
making such person or persons a defendant or defendants to such action. (¢)

279. That if any person shall prosecute, in any court of record, any
action or suit, wherein, upon any demurrer, either by plaintiff or defend-
ant, judgment shall be given by the court against such plaintiff, in every
such action or suit, the defendant shall have judgment to recover his
costs against such plaintiff and have execution for the same in manner
aforesaid. (d) _

280. That when a demurrer shall be overruled after argument, and the
court shall give the party demurring liberty to plead anew, it shall be
upon terms of the payment to the adverse party of the costs upon the
demurrer. (e)

281. That in suits upon any obligation or specialty, or upon any con-
tract, express or implied, to or with the state of New Jersey, or the governor
thereof, or any person to or for the use of the said state, the state of New
Jersey or other plaintiff, shall recover costs, as any other persons may do
in suits for his or her debts; but if the plaintiff in such action shall be
non-suited, or if a verdicet shall pass against him, the defendant shall not
recover any costs against such plaintiff; provided, that nothing in this
section shall extend to any popular action, nor to any action to be prose-
cuted by any person in behalf of himself and this state, upon any penal
statute, nor to any indictment, presentment or inquisition.

282. That the clerk of the court shall tax and subscribe his name to all
bills of costs in any civil cause in the court whereof he is clerk, agreeably
to the fees allowed by law,and shall in no case allow any item or charge
unless the service in his opinion, shall have been necessary in regularly
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(@) Where judgment has been obtained for the penalty of a
bond for non-performance of covenants or agreements, and
execution is awarded on scire facias setting up further breaches,
costs will be taxed. State v. Franke, 22 Vr, 410.

(b) In an action of trespass, if pla{ntiﬂ‘ recovers less than £50
damages, he shall not recover costs. White v. Hunt, 1 Hal. 415.

The rule is the same, whether the damages are assessed by a .

Jury on the trial or on writ of inquiry. Ib. Upon a verdiet for
less [than $200,in an action for libel, in this court, costs cannot
be included in the judgment. Hartv. Qoodman, 13 Vr. 573.

(¢} Where a verdict was rendered in favor of one of two de-
fendants, and no certificate made by the court that there was
reasonable cause for making him a defendant, a rule was en-
teret}il i*rg‘l‘l;ls favor for his costs of suit. .dbrams ads. Flatt, 2

{d) "On demurrer by plaintiff to the plea of the defendant,

costs abide the event of the suit. Garr v. Stokes, 1 Har. 403, 410,
Costs are the creature of statute ; no statute provides for costs
to relators who succeed on a demurrer to an alternative man-
damus. Hopper v. Freeholders of Bergen, 23 V7. 313.

(e) The party applying to amend must pay costs. Condit v.
Neighbor, T Hal. 320, Den v. Seagrave, 1 Har. 357. Denv. Gar
foe, 1 Hayr. 439. Hall v, Snowhill, 2 Gr. 9. Mayor of Newark v.
Davis, 3 Hor. 22. Condit v. Gregory, 1 Zab. 431. Weart v. Hoag-
tand, 2 Zab. 521. Lanning v. Shute, 2 South. *778. Rogers v.
Phinney,1 Gr. 1, Wood v. Leslie, 6 Vr.474. A plaintiff will be
allowed to amend his writ and declaration, without the pay-
ment of costs, when the practice and law have been unsettled.
Wiltiamson v. Updyke, 2 Gr. 270. Somers ads. Sloan, 3 Hor. 49,
See Perrine v. Applegate,1 McCuart. 532. Where both parties
gg wrong, each should pay his own costs. Cox v. Bennet, 1 G,
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conducting the cause, and shall have actually been performed, and shall
so appear on the minutes of the court. (a)

283. That every judge, clerk, or other person, who, by law, is author-
ized to tax any bill of costs, shall, in such bill, class and set together those
which belong to the court, or justices or judges, clerk, attorney and coun-
selor. sheriff and other person or persons, distributively.

284. That any person aggrieved by any bill of costs may apply to the
court in which the action is pending, at the next term after payment
demanded, to have the same retaxed according to law, whose decision
shall be final; and if any charge is contained in such bill as taxed, for
services not actually rendered, or any item therein is charged higher than
is allowed by law, the court shall order that the expense of retaxation shall
be paid by the attorney who drew said bill or by the clerk who taxed the
same, as the court may direct; but if the court shall find the said bill
to be taxed according to law, the applicant shall pay the expense of
retaxation. (b)

285. That the supreme court and the court of errors and appeals, shall
have power by general rule or by a special rule in any case pending in said
courts, to make such order for the payment of the cost of printing and
other disbursements by either party,and the taxation and allowance thereof
in the bill of costs, as said courts may deem just. '

[For table of fees, see title FEEs AND Cosrs. ]

XVII. Powers of the court or a judge.

286. That in any action in which the right to real estate or to goods
and chattels is in controversy, the court or any judge thereof, may make
an order for the protection of the property in controversy from waste,
destruction, or removal beyond the jurisdiction of the court, upon satis-
factory proof being made of the necessity for such order,and to enforce
such order by an attachment for contempt. (¢)

287. That the justice of the supreme court to whom a judicial district
has been or may be assigned, is authorized to appoint a suitable person in
each county in the district, as sergeant-at-arms of the courts within the
county, to hold office during the pleasure of said justice; whose duty it
shall be to attend daily upon the said courts in the county wherein
appointed during the several terms thereof; for which services they shall
be entitled severally to receive two dollars per day for each day of actual
attendance upon said courts, to be paid by the county collector of the
county on the certificate of the presiding judge; provided, however, that be
shall not for the same time receive a per diem compensation as a constable
or as a crier of the courts in the county. (d)

288. That the court in which any civil action is tried, before a jury,
may, unless objection is made by either party, direct that the verdict of
the jury shall be taken by the clerk in open court in the absence of the
judge, and may order that the court remain open for that purpose; and
any such verdict shall be valid the same as if it were given in the presence
of the judge. (¢)

term, after the bill is taxed by the clerk and payment thereon
demanded. But the retaxation may be made at that or any
subsequent term, according to circumstances. Den v. Chapman,
8 Hal.176. Where, on appeal by a demandant in dower from

See Phillips v. Hunt, Coxe 137. The rule

the time of making up the record ; notwithstanding such bill
may not have been taxed and filed within the period men-
tioned in the rule. Bruere v. Britton, Spen. 268, Statement of
jtems proper for taxing in a bill of costs. The Ordinary v.
Allen, 2 Dutch. 145, Andrews v. Ford,2 Hal. Ch. 488, On scire
facias to revive a judgment the question of illegally taxing
‘costs cannot be raised on motion. Phillips v. Hunt, Coxe 137.
(b) An action will not lie to recover an unreasonable amount
of costs, which have been taxed and paid ; the proper remedy is
by retaxation. .4llen v. Hickson,1 Hal. 409, The party obtain-
ing the taxation of a biHl of costs, must, upon a retaxation,
prove the items objected to. But the party moving for a re-
taxation must give his adversary notice, and state the particu-
lars of the bill of costs to which he objects and the nature of
his objection. .Hays ads. Williams, 4 Hal. 383. The application
to the court to retax a bill of costs must be made at the next

the clerk’s taxation, several items were deduncted, the demand-
ant was held liable for the costs of the retaxation. 4nony-
mous, Spen. 112, 114.

(¢) Such rules were granted before the passage of this statute.
Harker v. Christy, 2 South. *¥117. Flommerfelt v. Zeliers, 2 Hal.
31, The supreme court has no power under this section to
appoint a receiver to take charge of the rents of the premises
pending an action of ejectment. Oehsme v. Rucklehaus, 21 V.
84. See Kircher v. Schalk, 10 Vi. 339.

d) As to appointment of court crier and sergeant-at-arms,
gee 13 N. J. L. J. 174.

(62 The strict rule of the common law is modified by this
section, which permits the court to order the clerk to take &
verdict, unless such order is dissented from by counsel. Davis
v. Township of Delaware, 12 Vr. 51.

@
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289. That where several actions are pending in the same court brought
by the same plaintiff against the same defendant, in which the same or
similar matters of controversy are involved, or cross-actions are pending
between the same parties in the same court, with respect to the same trans-
action, which are triable in the same manner, and may conveniently be
tried together, it shall be lawful for the eourt in which such actions are
pending, on the application of either party, or on its own motion, to order
that such actions be consolidated for the purpose of trial; and in case of
the consolidation of cross-actions, the court shall make such order for the
trial and for the apportionment of the costs as shall be just and equitable. (a)
[See Sec. 121, ante. ]

290. That wherever it is provided by this act, that application may
be made to a judge, as distinguished from the court, for any rule or order
touching any action, such application may be made before any judge of
the court where the action is pending, in vacation or term time.

291. That any justice of the supreme court or judge of the circuit court
shall have power in vacation to grant all rules and make all orders that
may be necessary or proper in any cause pending in said courts, and may
direct the taking of testimony to be read on the application for such rule
or order; provided, that this power shall not extend to the final hearing of
motions to set aside judgments entered in the supreme court on bond and
warrant of attorney, or by confession ; nor to the appropriation of moneys
in the supreme court between judgment creditors, except by consent in
writing ; nor to any matter which by the rules or practice of the supreme
court is required to be placed on the argument list of the said court. b)

292. That any justice of the supreme court shall have power in vacation,
upon affidavit laid before him showing that any judgment entered in the
supreme court by confession or otherwise was confessed or obtained for the
purpose of defrauding the creditors of the defendant, to grant a rule to show
cause before the supreme court at the next term why such judgment should
not be set aside as'in favor of other judgment creditors of the defendant, snd
to stay the execution issued thereon; and also to order that testimony be
taken to be nused at the hearing.

293. That whenever a controversy arises between execution creditors as
to the application of the proceeds realized from the sale of the property of
a defendant under executions issued out of different courts, it shall be law-
ful for a justice of the supreme court, by an order, to direct into which of
the said courts the moneys so made shall be paid ; and the court into which
such payment shall be directed to be made, shall thereby obtain jurisdiction
to hear and decide the whole controversy between such execution creditors
in relation to the proceeds of such sale; and the said justice may, at the
time of making such order, or at any time thereafter, grant a rule to show
cause before the said court, in such form as will present for decision the
matter in controversy, and may make an order for taking testimony to be
read on the argument of such rule.

294. That any justice of the supreme court in vacation may grant rules
to show cause why writs of mandamus and of quo warranto should not
issue, and make orders for the taking of testimony to be used on the argu-
ment of such rules. '

295, That the argument of any motion or cause in the supreme court
which by the rules and practice of the court is cognizable before the branch
of the supreme court, sitting for the hearing and deciding of common busi-
ness, may, by the consent of the parties interested, be heard before one or
more of the justices of the supreme court at chambers, either in term time
or vacation ; whose decisions and judgments shall be as good and effectual
as if they had been rendered at the bar of said court.

(@) The court will not consolidate two actions brought against
the same person, by the same plaintiffs, upon promissory notes
drawn at different dates and payable at different times, where
it does not appear that the defense Is the same in each. Worley
ads. @Glentworth, 5 Hal. 241. Two several writs of scire facias to
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revive two several executions by the same plaintiff against the
same defendant, cannot be consolidated. AMickle v. Brewer, 3
Hal. 85. Form of rule. Den v. Kimble, 4 Hal. 335, 338.

(b) Bee La Vaile v. Electric Cutlery Co., 21 Vr. 62.
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298. That any justice of the supreme court or judge of the circuit court
to whom application may be made for any rule or order by virtue of this
act, may, in his discretion, refer the same to the supreme court, and make
such order for the taking of testimony and for stay of proceedings as may
be equitable. :

297. That the justices of the supreme court, and the judges of the courts
of common pleas in every county of this state, shall make such rules and
regulations for expediting and conducting suits, and the management of
business in - their respective courts; as they shall from time to time judge
proper. - -

298, That it shall be lawful for the justices of the supreme court to
provide by general rules for the hearing and argument of any litigated or

.unlitigated motions before any one of the justices of the said ecourt in vaca-

tion, whenever, in their judgment, it may be expedient so to do, and under
such regilations as they may prescribe, and for fixing the costs to be allowed
for and in respect of the matters herein contained, and the performance
thereof, where said cosfs are not fixed by law, and for apportioning the costs
of issues; and it shall bé the duty of the justices of the said court.to make
all such rules and regulations as may be necessary to obviate any difficulties
that may arise in the practice of - the courts of law by reason of any omis-
sions or defects in the same, and to regulate the pleadings and practice in the
said courts so as to render the practice and proceedings therein more efficient,
expeditious and simple, and for that purpose they shall have power to change
and regulate such pleadings and practice. o

299. That the justices of the supreme court shall and may adopt uniform
rules of practice in all matters not regulated by law for the government of
the circuit courts, and the same from time to time, alter, repeal and modify
as occasion may require.

[As to power of court to require indemnity to be given to a defendant
in actions on negotiable instruments which have Dbeen lost, see title
Promissory Nores, Sec. T.] ' :

XVIII. Construction.

300. That whenever, in describing or referring to any person, party,
matter or thing, any word importing the singular number or masculine
gender is used in this act, the same shall be understood to include, and
shall apply to several persons and parties, as well as one person or party,
and females as well as males, and bodies corporate (@) as well as indi-
viduals, and several matters and things as well as one matter or thing,
unless it be otherwise provided, or there be something in the subject or
context repugnant to such construction. ‘

801. That nothing in this act contained shall in any way affect any pro-
ceedings by virtue of the act entitled, * An act constituting courts for the
trial of small causes,” except that the provisions of this act relating to
variances and amendments of pleadings (as wmodified by the act above
referred to) shall apply to actions in the several courts of common pleas
on appeal from any court for the trial of small causes. (%)

-

XIX. Supplements.

Supplement.
Approved March 22, 1876.
302. Skc. 1. That the sheriff of each county in this state shall keep in
his office a book, in which he shall cause to be entered the return made by
him to each writ of summons, capias ad respondendum, attachment, scire
facias, subpeena ad respondendum and ne exeat that shall come to his
hands for service, the day before any such writ shall be returnable; such

a) See Dock v. Elizabethtown Manvufg. Co., 5 Vr. 312, 313, 1 Haur. 248, 251.  Craft v. Smith, 6 Vv, 802, 306, Butts v. French,
cNeal v. Gloucester City, 22 Vr. 444. 13 V. 400.
(b) See Cole v. Wallicms, Pen. *558, #5359, Schuyler v. McCreq,
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book shall be at all times available for the inspection of any of the parties
to any such writ or their respective attorneys of record, and on the death
of said sheriff or expiration of his term of office said book shall be deposited
and kept in the custody of the clerk of the court of common pleas of his
county, and the record of any such return se made by such sheriff, or a
transcript thereof, certified to be a true transeript by such sheriff or clerk
of the court of common pleas, as the case may be, shall be prima facie evi-
dence in any court of this state of the return made by such sheriff to any
such writ.

Supplement.
Approved April 11, 1876.

803. Sec. 1. That unless otherwise directed by one of the parties in the
cause, ot the attorney of such party, it shall be the duty of the clerks of
the several and respective circuit courts and courts of common pleas in
this state, whenever any final judgment shall be entered in either of said
courts for the payment of any debt, damages, costs, or other sum of money,
to record, in well-bound books, to be provided for that purpose, a state-
ment of such judgment, and to make a complete alphabetical .index to the
same, which statement shall contain :

1. The title of the court, the names at length of all the parties to such
judgment, designating particularly against whom it is rendered, and also
the title of any corporation, and the corporate name of all firms, if such
appear in the pleadings;

II. The style of action and the amount of debt, damages, or other sums
of money recovered with the costs, which shall be entered in figures and
words at length ;

IIL. The date of the actual entry and signing of such judgment ;

And that in all entries of judginents under this act, where the judgment
is not for a specified sum therein named, and in all Judgments in cases of
ejectment, certiorari or on dlscontmuance the rule entered in the minutes
of the court where such judgment was obtained may be transcribed in the
book of judgments record herein provided for; and that the entries and
record of judgments so made as aforesaid under this act, shall be signed by
the presiding judge of the court in which such _]udgment is entered, and a
transeript of such record dnly certified by the clerk of said court, shall be
evidence in any court of this state as to the fact of the entry of such judg-
ment ; that upon payment or satisfaction of any such judgment, the record
thereof so made as aforesaid may be canceled in the manner now provided
by law for the satisfaction -of judgments; and that, unless otherwise
directed as above mentioned, or unless by writ of error or other writ or
proceeding, the record shall be required to be removed to any other court,
no further or other record or enrollment of such judgment shall be made.

304. Skc. 2. That whenever any of the parties to a cause in said courts,
or their attorneys or attorney, shall direct the judgment in such cause to
be recorded in full, or whenever any writ of error, or other writ or proceed-
ing shall require the removal of the record of judgment in said cause to
any other court, then such clerk shall record the said judgment and the
proceedings in said cause as now required by law ; and in such case, if the
statement and record provided for by the first section of this act has been
then made, it shall be the duty of the clerk to enter on the margin of the
said statement and record the date and place where the same judgment is
recorded in full; and, in case of a satisfaction and cancellation of said
judgment on one of said records, the said clerk shall also enter, at the foot
of the other of said records, a statement of the fact of the cancellation and
satisfaction of the other record, with the date thereof; and the cancellation
and satisfaction of said judgment on one of such records shall be a suf-
ficient discharge and satisfaction of the other.
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Supplement.
Approved March 9, 1877.
305, SEc. 1. That when any defendant or defendants in any action on
contract has been held to bail upon preliminary affidavits, upon the ground
of fraud in the inception of the contract,it shall be lawful, upon the trial
of said cause, to inquire into the fact of said frand; and if it shall appear
on said trial that there was no fraud on the part of the defendant or
defendants in the inception of said contract, then there shall not issue in
said action a body execution; and the judge or justice presiding at the
trial of said cause shall determine from the evidence and certify upon the
record whether said fraud was proved or not.

Supplement.
. Approved March 14, 1878. -

306. Skc. 1. That hereafter, whenever by virtue of the provisions of the
two hundred and thirty-first section of the act to which this is a supple-
ment, or otherwise, the supreme court shall or may have in one year past
changed the venue to some other county than that in which it is laid in
the declaration filed in such cause, unless such change of venue is made
because improperly laid in the declaration, the costs and expenses incarred
by the county to which such venue is changed, in the trial and disposition
of such cause, shall be refunded and paid to such county by the county in
which such venue was originally properly laid.

807. Skc. 2. That the clerk of the county in which such trial shall or
may have taken place shall tax the costs and expenses incurred by the
county in and by reason of such trial, which tax bill, when certified to be
correct by the justice of the supreme court before whom such trial was
had, shall be forwarded to the treasurer or collector of the county from
which such venue was changed.

Supplement.
Approved March 27, 1878,

808. Skc. 1. That in any suit by the inhabitants of any township in their
corporate capacity upon the bond of any township collector, there may be
included all claims of such township in its own right, or in the right of
another person or corporation, for public moneys which have come to the
hands of such collector, for any purpose whatever, and with which he is
legally chargeable.

Supplement. '
Approved April 5, 1878,

809. Skc. 1. That hereafter no recognizance taken and acknowledged
by any person or persons in any suit, action or proceedings at law of a civil
nature, shall bind the goods and chattels, lands and tenements and heredita-
ments of such person taking and acknowledging the same, until the clerk
of the court in which such recognizance is filed shall cause the names of
the persons so taking and acknowledging the same to be entered in a book
to be kept for that purpose in the offices of the clerks of the different courts
of this state, which book shall contain the names of such person or per-
sons taking and acknowledging the same, and shall also contain the names
of the person or persons in whose favor such recognizance is made, and
shall be properly indexed, and to which the public shall at all times have
free access; and the said clerk shall be allowed to charge the sum of ten
cents for entering every recognizance in such book.

Supplement.
Approved March 12, 1680.
810. SEo. 1. That in case any party to an action at law shall willfully
fail, neglect or refuse to answer any written interrogatories served upon
him or his attorney by the opposite party, under the provisions of the one



PRACTICE.

hundred and fifty-fifth section of the act to which this is a supplement, it
shall be-lawful for the court or any judge thereof, in addition to the reme-
dies provided by said section, to make order debarring said party, if a
plaintiff, from further prosecuting his suit, and if a defendant, from mak-
ing further defense thereto.

2585

Supplement. .
R Approved February 23,1881.  P. L. 1881, p. 42.
811. Skc. 1. That any judge of the court of common pleas in any of the Lawjudgeofpleas
may practice in .

counties of this state, who is also an attorney or counselor-at-law of this
state, may, and he is hereby authorized to, practice as such attorney or
counselor in any of the courts of this state except the courts whereof he
is a judge, or courts of inferior jurisdiction thereto, any general or special
law hitherto enacted to the contrary notwithstanding. [See Sec. 263, anle.]

Supplement.
Approved March 22, 1881,
312. Skc. 1. [Amended by Sec. 339, post. ]
813. Sko. 2. That all acts and parts of acts inconsistent with this act are
hereby repealed.

Supplement.
Approved March 17, 1882.

3814. Sec. 1. That the one hundred and thirty-third section of an act to
which this is a supplement be amended so that the same shall read as
follows :

[That any frivolous plea or demurrer or sham plea may be struck out by
the court or by a judge thereof, in term time or vacation,upon four days’
notice, unless the court shall by its order, for special reason, direct shorter
notice, in writing, of the application to strike out the said plea or demurrer
to be given to the person or his attorney filing such pleadings, unless an
affidavit shall be presented to said court or judge, setting forth that the
person or his attorney, by whom the said plea or demurrer is filed, cannot
be found, when said notice shall not be necessary; and upon an applica-
tion to strike out any plea as a sham plea, the court or judge may, by
an order direct the taking of testimony,to be read on the hearing of a
motion.](a) [See Sec. 317, post.]

other courts.

P. L. 1881, p. 174

Repealer;

P. L. 1882, p. 111.
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. (a) The proper mode of proceeding in case of a bad plea
is by motion to set it aside. Baracliff v. Griscom, Coxe 165.
Duniap v Kinney, Ib., nole. Query—Whether, when by
different counts in a declaration money is alleged to be due
to the plaintiff in different capacities, one may be stricken
out. Dickinson v. Brick, Pen. %694, *696, Pennington, J. Plea
and notice of payment of a note payable without defalca-
tion, &c., after it was due, were stricken ont,
Crozall, 2 Soulh. *764. In case a frivolous plea or demurrer
is filed, the proper practice is to move to strike it out, and
for the judgment to which the party would be entitled for
want of it; and not, it seems, without such motion, to
move for judgment for want of it. Adlen v. Wheeler,1 Zab.
93. But they must clearly appear to be frivolous. Hogen-
eamp v. Ackerman,4 Zab. 133, The motion to strike out a
plea may be made after a demurrer to it, provided the
motion be made at the first opportunity. 7b. A frivolous
plea will be stricken out although the declaration be insuffi:
_ cient, Theruleupon demurrer,thatjudgmentshall be rendered

against the party whose pleadings are firsti defective in sub-
stance, does not prevail on motion to strike out pleas. Ib. This
court will order superfluous counts in a declaration to be
stricken out, Hill v. Craig, 2 Gr. 577. A demurrer plainly
frivolous will be struck out on motion, and the plaintiff allowed
to enter judgment for want ofaplea. dllen v. Wheeler, 1 Zab. 93.
The motion to strike out a frivolous demurrer may be made
after joinder in demurrer ; semble even after itis sét down for
argument. I'b. Courts of justice have always exercised the power
of preventing pleadings from being used for the evident purpose
of chicanery and delay. JIb. been the immemorial
practice of courts to order frivolous counts and false pleas to be
struck from the record. North Brunswick v. Booraem, 2 Hal.
160. It is a general principle that if matter set up in bar is ob-
viousty and grossly insufficient, idle and frivolous, the court, in

Coryell v. '

its discretion, may strike it out without putting the adverse
party to the incenvenience of a demurrer. Coxe v. Higbee, 8
Hal. 395. A motion to strike out notices subjoined to the gene-:
ral issue is not too late, though the cause has been carried to
trial at the circuit and not tried. ~ Little v. Bolles, 7 Hal.171. See
State Bank v. Chetwood, 3 Hal.1. Titlou v. Britton, 4 Hal. 120.
If the plaintiff declares upon a bond and alleges it to have been
“ agsigned to him " by the obligee, without saying how assigned,
a plea that the assignment is not the deed of the assignor
will, on motion, be stricken out as being no answer to any
panf of the declaration. Richards v. Morris Canal Co.,3 Har.
250. A ples which ought to conclude to the country, but
which concludes with a verification, will be stricken cut, on
motion. Copperthwait v. Dummer, 3 Har. 258. A plea allegin,
that a party insured “caused the said insurance to be effecte:
at & lower premium than ought to have been,” was struck out,
because it did not aver that the plaintiff obtained the insurance
at such lower premium by his false or frandulent representa-
tions. Dewees v. Manhattan Ins. Co.,5 Vr. 244, 251. A plea if”
argumentative, is bad only in form, and ecannot be takenadvan-
tage of by demurrer. If it may be replied to under the statute,
jt should not be stricken out.” Hawk v. Segraves, 5 Vi. 855. But
see State v. Covenhoven,1 Hal. 396, 403, After a case had been
tried on grounds not raised in the replicatipn, and the verdict
set aside, the plea being good, the replication was ordered
stricken out. Shuff v. Stillwell, 6 Hal. 282, 284. Anargumenta-
tive plea will be stricken out on motion. See Riggs v. Quick, 1
Har, 160. A justice of the supreme court has power to strike
out the general issue accompanied by the statutory affidavit, on
the ground that it is a sham plea. dall v. Robinson, 100
Vr. 98. A rule striking out & sham plea is not reviewable on
error. Mershon v. Castree, 28 Vr, 484, See note to Sec. 182, ante.
Rules of Supreme Court 81, 82.
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Supplement.
. : Approved March 17, 1882.

815. SEc. 1. That whenever, in any action at law, a ‘demurrer, alone or
in connection with other pleadings, shall be filed to any pleading, the ad-
verse party or parties, or any of them, shall be at liberty, by a demand in
writing, to require a specification of the cause or causes of demurrer on
which the demurrant intends to rely upon the hearing of such demurrer;
furnish the adverse party or his attorney with a specification, in writing,
of the cause or causes of demurrer; and, at the said hearing, the demurrant
shall be confined to the cause or causes of demurrer contained in such
specifications ; (@) and in case of the neglect or refusal of the demurrant to
turnish such specification within the time limited or granted, the said de-
murrer shall be treated as a nullity ; provided, that where the ends of justice
require it, the court or a judge thereof may, at any time before the hearing,
and on equitable terms, grant further time to furnish -sueh specification,
and may also permit the specification which shall have been served to be
amended.

316. Skc. 2. That any pleading to which a demurrer shall be filed may
be amended by the party of course, without application to the court, upon
the payment of the costs of such demurrer and service of a copy of the
amended pleading on fhe adverse party or his attorney within twenty days
after the time to join in such demurrer shall have commenced to run; and
the demurrant shall file his pleading, in answer to such amended pleading,
within thirty days after such service, and in default thereof j udgment may
be entered against such defaulting party for want of such pleading, unless
the court or a judge thereof, under special circumstances, shall grant further
time, and in such case, the said party shall file such pleading within the
time so granted, or judgment as aforesaid may be entered against him.

317. Sxc. 8. That the notice of any motion to strike out any pleading or
any part thereof shall contain a particular statement of the defects in, or
objections to, such pleading, on which the party giving the notice intends
to rely at the hearing of such motion, and matters not specified in the said
notice shall not be considered or have any effect upon the hearing and dis-
position of such motion.

318. 8rc. 4. That all acts or parts of acts inconsistent herewith be

and the same are hereby repealed, and that this act shall take effect
immediately.

Supplement.
. Approved February 27, 1884.

319. Skc. 1. That section two hundred and sixty-eight, to which this
is a supplement, and which reads as follows [see P. L. 1884, . 297, be and
the same is hereby amended to read as follows:

[That if in any suit commenced in the supreme court the plaintiff shall
not recover above two hundred dollars, exclusive of costs, then such
plaintiff shall not be entitled to costs; (b) but this section shall not extend

damages was rendered for the plaintiff, he was entitled to

() In an action of trespass on the case for overflowing lands,
drought in the supreme court, if the title is actually brought in
‘question by the evidence of the defendant, the plaintiff, though

. he recovers less than two hundred dollars, will be entitled to
full costs. Huntv. Morris, T Hal. 175. Toa declaration, which
‘was general, the defendant pleaded liberum tenementum ; the
plaintiff new assigned, describing the cloge as Chambers’ lane
in both counts of the declaration; to one count of the new
assignment no new plea was filed, and to the other the defend-
ant pleaded a public and common highway ; a verdict was ren-
dered for plaintiff for §4 damages. Held, that the plea of pub-
lic highway was not a plea of title to lands, and that the plaintiff
<could not recover costs. Qhambersv. Wambough, 4 Duich, 531.
‘Where the declaration inthis court is for the same trespass as
that In the suit commenced in the justice’s court, and the
plaintiff new assignsand damages under two hundred dollars
-are assessed upon a plea of guilty as to part of the newly-
assigned trespass, the plaintiff will recover costs, Van Pelt
v. Phillips, 4 Zab. 560. In a suit in which the right, to a pew
comes in question, plaintiff in circuit is entitled to full costs,
though verdict for less than one hundred dollars. Presbyterian
Church v. Andruss, 1 Zab. 325. The Dplea liberum tenementum
puts the title in question, and where a verdict of six cents

costs. Buddv. Stille,1 Har. 263. In an action for overflow-
ing his lands to the permanent damage of the freehold, the
plaintiff is entitled to full costs, though he recovers not
more than five dollars damages. Dixon v. Scott, 3 Har. 430,
If it appear, on inquiry, that the production of the plain-
tiff’s title was necessary to enable him to maintain his
action, he isentitled to his costs. Dickerson v. Wadsworth, 4
Vr. 357. The inquiry may be made by affidavits, or by the
examination of witnesses ore fenus. 1b. Plaintiffs complain-
ing of injuries not exceeding $100, are compelled in many cases,
at the hazard of losing their costs, to institute suitsin a justice’s
court, notwithstanding the title to land may come in question.
Tindall ads. Tindall, Spen. 148, 148, Hornblower, C. J. The plain-
tiff is not entitled to costs in the supreme court,on a motion in
arrest of judgment, where the verdict is for a less sum than two
hundred dollars. Stille v. Jenkins, 8 Gr. 302. The act of 1797, to
preventsuits under a certain sum, being brought in the supreme
court does not repesl or modify the act of 1774, for the more
speedy recovery of legacies, on the subject of costs. Meeker v.
Arrowsmith, 1 Har, 228. Affidavit that the debt exceeds $60 does
not entitle plaintiff to costsin supreme court, on a judgment
under $200.  Boudinot v. Lewis, Pen. *566. If suiton a reple-
vin bond is brought in a superior court and judgment for
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to any suit-in which the title to lands, tenements, hereditaments or other
real estate may in any wise come in question, or where the parties to a suit,
in which the amount recovered, exclusive of costs, exceeds one hundred
dollars, do not reside in the same county.] (a) [See Sec. 273, ante. ]

Supplement.
Approved March 25, 1884.
820. Skc. 1. That the one hundred and fifth section of the act to which
this is a supplement be and the same hereby is amended so that the same
shall read as follows : .
[The . plaintiff may file bis declaration and serve a copy thercof on the
defendant at the time of, or at any time after, the issue of the summons,
‘ provided such filing and service shall not be after the time now limited by
Iaw; or, if he shall so elect, he may annex his declaration to the summons
and deliver the same to the sheriff or other officer to whom the summons
is directed and delivered, with as many copies of the summons and declara-
tion as there are defendants to be served; in such case, such sheriff or other
officer, when he serves the summons, shall, at the same time, serve a copy
of the declaration on each defendant, and shall return the declaration
“ gerved,” adding the date of service, which return shall be proof of the
service of the declaration and of the schedules, statements and notices
thereon indorsed and thereto annexed, and the defendant shall tile his plea
or demurrer in thirty days after such service of the declaration, or on fail-
ure thereof, judgment shall be entered against him ; provided, that there
shall be indorsed on such declaration, and on the copy served, a notice that
unless the defendant shall appear and file a plea or demurrer within thirty
days after the service of the declaration, judgment will be entered against
him; and in every case where the declaration is served separately from the
summons, the plaintiff, before entering judgment, shall file an affidavit of
such service; the sheriff or other officer who serves the summons with the
declaration annexed, as above provided, shall receive the same fees for such
sorvice as for the service of a summons alone, and no more, but he shall
be entitled to, in addition to the fee now allowed by law for serving sum-
mons, a fee of twelve cents for returning the declaration, such fee to be
taxed in the costs.] () '

Supplement.
321. Skc. 1. [Amended by Sec. 331, post.]

Approved April 28,1884,

Amendatory act. ’
Approved February 10, 1885.

j- 322. Sro. 1. That sections one hundred and sixty-seven and one hun-

dred and sixty-eight of the act entitled “ An act to regulate the practice of

courts of law ” [Revision], approved March twenty-seventh, one thousand
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less than 60, no costs are allowed. Hughes v. Hughes, Pen.
*577. Full costs allowed on.judgment for $44.86 in a cause
removed by habeas corpus, as the affidavit for bail exceeded
$100. Whife v. Cooke, Pen. #3898, On a judgment for lesg than
£50, in the supreme court, no costs are allowed. Votev. Coven-
hoven, Sept., 1791, Coxe 137, 1 arg. An action upon a record is
not within the provisions of the act. Barracliff v. Griscom,
Coxe 193. Semble that in the supreme court in case of verdict
for the plaintiff, if the value of the property in dispute exceeds
$200, the plaintiff, under the statute, is entitled to costs. Huntv.
Chambers, 1 Zab. 620. S. C., Spen.108. For that purpose the
value of the property in replevin may be inguired into, but the
amount at which it was appraised will be taken to be the value
until the contrary is shown. Ib. In anactionat the circuit on
an appeal bond, in the pendl sum of $150, the sum really due
was less than $100, judgment was entered forthe penalty of the
bond, and the real debt was to be indorged on theexecution.
Held, the plaintiff was not entitled to costs. Hurrison v. Hill,
8 N.J. L. J. 880.

(a) Section 268 of the practice act is not modified or affected
by section 277. The lattér practically only applies to actions in
the circuit or common pleas. Hartv. Goodman, 13 Vi. 573.
Upon a verdict for less than $200 in an action for libel in this
court, costs cannotbe included in the judgment. Ib. A plaintiff
who suesupon an official bond of a justice and obtainsajudgment
in the supreme court for the penalty ($500), and the damages,
assessed are $36, is not entitled to costs. The amount recovered

within the meaning of section 268 of the practice act, is $36, and
not $500. Meyer v. Arnold, 14 Vr.144. In asuit commenced in
the supreme court against two defendants, the plaintiff is
entitled to costs by virtue of this act, where he receives less
than $200 and more than $100, provided the defendants do not
reside in the same county. Somerset Bank v. Beckman, 21

(b) If, after the defendant is in_court, the plaintiff files his
declaration sooner than is required by law, and serves a copy
on the defendant, he shall file his plea in thirty days after such
service. Held, that where defendant isan individual, service of
a copy of the declaration mustbe made upon him personally, if
he has not appeared by attorney. Dock v. Elizabethtown Co.,5
Vr. 312, Where one of two joint debtors is served with process,
and the other returned “not found,” judgment eannot be’
entered by defanit within sixty days from the return of process
by serving notice of filing the declaration on the defendant who
was served with process, without also serving it upou the other.
McMurtrie ads. Doughten, 4 Zab. 252. Stehr v. Olibermann, 20
V7. 633. In ejectment, if the declaration be tiled in season, and
a copy be served, the defendant must plead within thirty days
after service, if the copy have indorsed upon it the notice
required by section 105 of the practice act. Huntv. O’ Neill, 15
V. 564, The notice required to be indorsed on the copy of the
declaration, under section 105 of the practice act, need not con-
tain the ﬁll_g—ma.rk of the declaration, nor state the date of the
service. .
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eight hundred and seventy-four, be and the same hereby are amended so
that the same shall read as follows :

[That every cause shall be tried at the next term after issued joined ; any
cause may be tried at the same term in which issue is joined if there be
time and opportunity to try the same. '

That notice of trial may be given for a day in term, if the cause be not
at issue in season to be noticed for the first day of the term, or if issue be
joined therein on or after the first day of the term.]

Supplement.
Approved February 12, 1885,
823. Skc. 1. That the defendant in any action may, by leave of the
court or a judge, plead in answer to the replication or subsequent plead-
ing of the plaintiff as many several matters as he shall think necessary for
his defense.

Supplement. .
Approved February 16, 18857

824. Sec. 1. That any unincorporated company or voluntary association,
consisting of seven or more persons, organized for religious, social, benevo-
lent, charitable, literary or political purposes, and baving a recognized
name, may be sued by such recognized name in any of the courts of' this.
state -in any action affecting the common property or the joint rights and
liabilities of such company or association; all process or other papers in
such suit shall be served on the president or treasurer, for the time being,
of such company or association, or on the person authorized to perform the
duties of such offices, and such suit shall have the same force and etfect as
regards the joint rights, property and effects of such company or associa-
tion as if it were prosecuted in the names of all the members or associates
in the manner now provided by law; such suit shall not abate by reason
of the death, resignation, removal, withdrawal or legal incapacity of any
officer or oflicers of such company or association, or by reason of any
change in the membership thereof. (¢) [See Sec. 342, post.]

325. SEc. 2. That when judgment shall be obtained against the defendant.
in such suit, execution may issue thereon in the same manner that execu-
tions now issue upon judgments against corporations, and the sheriff or
other officer may, by virtue of such execution, levy upon and expose to
sale all the common property of such company or association not by law
exempt from sale under execution, whether the same be held in the name
of such company or association, or by the trustees thereof in trust for such
company or association.

326. Src. 8. That nothing in this act contained shall be so construed as.
to prevent any person having any cause of action against any such com-
pany or association, for which the members thereof, or any of them, are or
may be personally liable, from proceeding against the members so person-
ally liable as heretofore, nor shall any judgment obtained against any such
association or company, by virtue of the provisions of this act, after execu-
tion issuned thereon and returned in whole or in part unsatisfied, be a bar
to any action to recover the residue thereof against such member or mem-
bers as may be personally liable therefor.

327. Skc. 4. That nothing in this act contained shall be so construed as
to give to such companies or associations any of the powers or liabilities
of corporations, except as herein set out.

(a) Under this act an unincorporated association can be sued their individual names for any infringement of any alleged
by its recognized name ; but no provision having been enacted to right of the society. Maoyer v. Journeymen Stonecutters’ Asso.,
authorize voluntary associations to prosecute actions by their 2 Dick. 520.
adopted names, it is necessary that the members should sue in
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Supplement. .
R Approved March 10, 1885.
328. Skc. 1. That it shall not be necessary to file a bill in equityto
obtain. a new trial in an action at law, merely because the term in which
the verdict was rendered has expired, but a new trial may be granted by a
<ourt of law after the expiration of the term.

Supplement.
Approved April 28, 1885.

329. Sec. 1. That the two hundred and thirty-first section of said act
be amended to read as follows, to wit:

[That in causes commenced in the supreme court or removed therefrom
to any other court, a justice of the supreme court, in vacation, on applica-
tion of the plaintiff or defendant, and upon good cause shown, may grant
a rule to show cause before the said court at the next term why the venue
should not be changed to some other county than that in which it is laid
in the declaration, and for the taking of depositions to be used on the
argument of such rule, which rule shall be granted with or without a stay
of proceedings, as such justice may, in bis discretion,in such order direct.]
[See Sec. 306, ante.]

Supplement.
Approved February 20, 1856.
330. Sec. 1. That in any action at law in which a municipal corpora-
tion is defendant, it shall not be necessary for such corporation to file with
its plea or demurrer the affidavit mentioned in the one hundred and four-
teenth section of the act to which this is a supplement.

An act to amend section one of the act entitled ‘ Supplement to an
act entitled ‘ An act to regulate the practice of courts of law’
[Revision], approved March twenty-seventh, one thousand eight
hundred and seventy-four,” which supplement was approved April
twenty-eighth, one thousand eight hundred and eighty-four.

Passed April 6, 1886.

331. SEc. 1. That section one of the act of which this act is amendatory
{see Sec. 321, ante] be and the same is hereby amended to read as follows :

[That no writ of certiorari shall hereafter be granted or allowed to review
any assessment for taxes, to recover which taxes any sale has been had or
made, or to review the proceedings of any such sale, unless such writ
be granted or allowed within nine years from the date or time of any
such sale.] (a)

Supplement.
Approved March 23, 1887.
332. Skc. 1. [This section amends Sec. 232, anfe, which is again
amended by Sec. 348, post.]

Supplement.
Approved March 23, 1888,
333. Sec. 1. That where exceptions shall have been taken at the
trial of any cause, in cases where a bill of exceptions may be taken, and
such exceptions shall not have been sealed immediately during the pro-
gress of the trial, but the justice of the supreme court before whom such
-cause was tried, or the judge or judges of the court in which such trial was
had, shall have granted time for the preparation of a bill of exceptions, it

(a) In the case of Warshung v. Hunt, 18 Vr. 256, involving the
-construction of the act of April 28th, 1884, of which this act is
amendatory (the amendment being simply to change the time
for the limiting of the allowance of the writ from siz to nine

R R of action. I&. 8. C, affirmed, 19 V7. 613,
_years), it was held that the act is prospective and not retroac- ’
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tive. Tt is essential that all statutes of limitation which affect
existing rights and remedies shall allow a reasonable time after
they take effect for the commencement of suits on such cause
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shall be the duty of such justice of the supreme court, or judge or judges,
at any time thereafter, on application of the party or his attorney, alleging
such exceptions, to settle and seal the same, and the same shall be returned
with the writ of error; provided, that the time limited for the bringing of
a writ of error in the cause shall not have expired.

Supplement.
Approved March 25, 1889.

334. Sec. 1. That section two hundred and forty-three of the act to
which this is a supplement, be amended to read as follows :

[That when exceptions shall have been taken at the trial of any cause,
in cases where a bill of exceptions may be taken, and the justice of the
supreme court or judge of the circuit court shall die, or he shall cease by
expiration of his term or otherwise to hold office, without having sealed
such exceptions, the cause shall be heard in the eourt of errors, npon such
exceptions being stated and agreed to in writing by the parties or their
attorneys; or if the parties or their attorneys cannot agree upon the bill of
exceptions that were in fact taken, thongh not sealed, the same shall be
settled and sealed, on five days’ notice, by any justice of the supreme
court, as the same shall be found by him to have been in fact taken, and
shall be returned with the writ of error.]

Supplement.
Approved May 3, 1889,

335. Sec. 1. That if the plaintiff in any action upon contract, after the
defendant is in court, shall file his declaration sooner than is required by
law, and shall serve a copy thereof upon the defendant or defendants, per-
‘sonally, the plaintiff shall be entitled to judgment thereon, at the expira-
tion of ten days from the date of service, unless the defendant or defendants,
his or their agent or attorney, shall, within said period of ten days, file
with the clerk of the court in which such action is pending, an affidavit, to
be called an affidavit of merits, that the affiant believes that the said de-
fendant or defendants, or some of them, have a just and legal defense to
the action on the merits of the case; and in case such affidavit shall be so
filed, the defendant or defendants filing the same shall have thirty days
from the date of the service of said declaration upon him or them, in which
to plead or demur to the said action, and the plaintiff, before entering’
judgment, shall file an affidavit of such service. (a)

336. Sec. 2. That there shall be indorsed upon or served with every
copy of declaration served under the provisions of the first section of this
act, a notice that if the defendant or defendants intend to make a defense
to the action, he or they shall file an affidavit of merits within ten days
from the date of such service, and shall file his plea or demurrer within
thirty days from the date of such service, and that in default of the filing
of such affidavit, plea or demurrer, judgment will be entered by default
against him or them.

(a) Under this act, an affidavit of meritsis required when the
declaration with the proper notice indorsed is served on the
defendant personally, as well as when the same is s0 served
after the defendant is in court. Layfman & Co. v. Hope Manufg.
Co., 25 Vr. 70. The affidavit of merits, must in all such cases, be
filed within ten days after the service of the declaration and
notice. Ib. Service of the declaration and notice upon the
secretary of a corporate defendant is not service upon the
defendant personally. Ib. An affidavit of merits, stating that
the defendant has a good and substantial defense instead of “a

_just and legal ** defense is insufficient. Woodruff v. McGarigle,
12 N, J. L. J, 384, A court has no anthority to extend the time
within which the affidavit of merits may be filed. b, The act
does not require that the defendant shall subscribe to the affi-
davit of merits, but that it shall be flled. The certificate as to
the subscription is surplusage ; as to the making of the affidavit,
it is presumptively conclusive. Van Dyke v. Oliphant, 13 N. J.
L. J.45. The verification of a plea, according to the statute, is

not an affidavit of merits within the meaning of this act, and if

the statutory notice has been served, a judgment may be entered,
although a plea duly sworn to is filed within ten days. 7. Inan

action on & note, an affidavit that the note hagsbeen paid and dis-
charged, without saying to whom, is not an affidavit of merits.
Ib. When one of two joint debtors has been served with sum-
mons and both have been served with a declaration and a
notice to plead within ten days in default of an affidavit of
merits and within thirty days of a default of & plea, and both
Jjoin in filing an affidavit of merits, but file no plea within thirty
days, judgment may be entered against both at the expiration
of thirty days. McMurtrie v. Doughten, 4 Zab. 52, and Stehr v.
Olibermann, 20 V7, 638, distinguished. Leonard v. Levingard, 13:
XN.J. L.J.148. A defendant who fails tofile an affidavit of merits
within ten days, fails to_perform a condition upon which his
right to plead depends. Upon such failure the plaintiff has the
right to enter judgment before the close of the next ensuing:
term of court. Upon his failure to enter judgment before or
during the term next after the defendant’s default, he can only
enter judgment after ruling the defendant to plead. Keimv.
Eble, 18 N. J. L. J, 233. The court has no power to strike out an
affidavit of merits and order judgment on plaintiff’s affidavit
showing that there is no defense to the suit. McKnight v.
Romaine, 14 N. J. L. J. 204,
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337. Sxro. 3. That the copy of declaration mentioned in the foregoing
section of this act, may be served on the defendant or defendants at the
time of the service of the summons as now provided by law, and if served
by the sheriff, with the summons, no other or greater fee shall be allowed
to the sheriff’ therefor than is now allowed by law therefor. (a)

338. Skc. 4. That all acts inconsistent herewith shall be and hereby are
repealed.

A supplement to an act entitled “An act regulating the practice of
the courts of law,” approved March twenty-seventh, one thousand
eight hundred and seventy-four, which supplement was approved
March twenty-second, one thousand eight hundred and eighty-one.

Approved May 9, 1889.

339. Skc. 1. That section thirteen of an act entitled “ An act regulating
the practice of the courts of law,” approved March twenty-seventh, one
thousand eight hundred and seventy-four, which supplement was approved
March twenty-second, one thousand eight hundred and eighty-one [see
Sec. 312, ante, which in the Revised Supplement, p. 810, was Sec. 18], is
hereby amended so as to read as follows :

[That when a sole defendant, or one or more of several defendants,
against whom a judgment has been recovered, has died or shall die after
Jjudgment and before execution issued, or after execution issued, and the
judgment remains in whole or in part unsatisfied, and such deceased
defendant or defendapts shall not have left a last will and testament, and
no letters of administration shall have been granted upon such deceased
party or parties’ estate within six months after the death of such party or
parties, execation may be sued out in the original title of the cause against
the real estate and personal property of such deceased party or parties as
if such death or deaths had not occurred; provided, that ten days’ notice
of such application shall be given to the heirs or legal representatives of
such deceased defendant or defendants in such manner as the court may
order.]

Amendatory act.
Approved March 4, 1890,

340. Skc. 1. That section nineteen of the act to which this is amenda-
tory be and the same is hereby amended so as to read as follows :

[That all bills, bonds and other writing, whether sealed or not, contain-
ing any agreement for the payment of money, and all contracts for the
sale and conveyance of any real estate, and all jndgments and decrees re-
covered in any of the courts of this state or in any other state or territory
of the United States or of the District of Columbia, and all other choses in
action arising on contracts shall be assignable at law, and the assignee or
assignees may sue thereon in his, her or their own name, but in such suit
there shall be allowed all just set-offs, discounts and defenses not only
against the plaintiff, but also against the assignor or assignors before notice
of such assignment shall be given to the defendant.] (b)
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() To take advantage of this act the service of the declaration ance may sue thereon in his own name. Marts v. Cumberiond
with the summons under this section must be personal. The Ins. Co.,15 Vr.478. The assignee’s suit must be of the same
Ohapin Hall Lumber Co. V. Camp, 12 N, J. L. J. 267. An aff- style ag that of the assured should have been if there had been
davit of the service of the declaration under this section must be no assignment. Ib. A check is not an assignment by the
filed. Woodruff v. McGarigle, 12 N, J, L. J. 384, drawer to the payee of a debt or chose in action under this sec-

.(0) A bond with a warrant to confess judgment may be as- tion, which will authorize the holder or assignee to sue in his
signed. Reed v. Bainbridge, 1 South. *351. The statute for- own name, therefore the payee of a check has no right of action
merly included only obligations by which one party binds him- for its dishonor against the banker on whom itis drawn. Creve-
self to pay money to another, and did not apply to contracts of ling v. Bloomsbury Nat. Bank, 17 Vr. 259. This act of 1890 does.
indemnity cases and other agreements where either party was not authorize a person to whom s judgment has previously been
bound to perform other distinct and independent acts, or where assigned, to bring suit upon the judgment in his own name,
the payment of money by one party, depended upon the per- Lydecker v, Babcock, 26 Vr. 394. ‘The nineteenth section of the
formance of some act by the other. Ruckman v. Qutwater, 4 practice act as amended by this act of 1890, does not make as-
Dutch. 572. Richardson v. Beaumont, Spen. 578. Bond for signable a part of & contract, chose in action or other matter
prison limits cannot be assigned before breach. Tunison v. covered by its terms, so that the assignee of such part may sue
Cramer, 2 South. *498. One of several obligees in a bond, may thereon in his own name at law, at least without the consent of
not assign it, nor may he do so, in the names of himself and co- the other contracting party. Otis v. Adams, 27 Vi 38. A chose
obligees, unless specially authorized to do so. Slevens v. Bowers, in action accruing to a partnership from & transaction in the
1 Har, 16. Terrilv. Craig, April, 1825. One partner mey assign ordinary course of its business may be transferred by a single
& bond given to the partnership. Galway v. Fulterton, 2 C. E. member of the firm, and the asgignee may sue theréon in his.
G7r.389. The assignee of the assured in a policy of fire insur- own name. Gerli v. Poidebard Silk Manufg. Co., 28 Vr. 432.
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Amendatory act.
Approved April 7, 1890,

341. Sec. 1. That section one hundred and fifty-five of an act entitled
“An act to regulate the practice of courts of law” [Revision], approved
March twenty-seventh, one thousand eight hundred and seventy-four, be
amended so as to read as follows: :

[That after an action at law heretofore or hereafter commenced, is at
issue, either party may serve upon the opposite party, whether such party
be a natural person or body corporate, written interrogatories upon any
matter material to the issue, and the same shall be answered in writing,
under oath, and the answer served upon the party proposing the interroga-
tories in fifteen days after their service, and the answer shall be strictly
responsive to the interrogatories proposed, and in the case of a body cor-
porate, it shall be under the oath of such of the officers, agents or employes
of the corporation as have personal knowledge of the facts or custody of
the books, records or papers of said corporation,a discovery of which is
sought; and the court may by an attachment for contempt, a suppression
of the defense, a stay of the proceedings, or otherwise, compel an answer
thereto, and such answer shall be evidence in the action if offered as such
by the party proposing the interrogatories, but not otherwise; provided,
however, that the court may, upon good cause shown and upon two days’
notice to the other party, order any of said interrogatories to be stricken out
or amended, or new ones to be added, or give further time for answering the
same, or order the answer to be amended.] (a) [See Sec. 310, ante.]

Supplement.
Approved May 23, 1890.

342, Sgc. 1. That any unincorporated company, stock company or
association consisting of two or more persons, united together for business
purposes, and having a recognized name, may be sued by such recognized
name in any of the courts of this state in any action affecting the common
property or the joint rights and liabilities of such company or association ;
all process or other papers in such suit shall be served on the president
or on any officer for the time being of such company or association, or on
the agent or manager of such company or association, or upon any person
being in charge of the business of such company or association; and such-
suit shall have the same force and effect as regards the joint rights, prop-
erty and effects of such company or association, as if it were prosecuted in
the names of all the members or associates in the manner provided by
law ; such suit shall not abate by reason of the death, resignation, removal,
withdrawal or legal incapacity of any officer or officers of such company or
association, or by reason of any change in the membership thereof. [See
Sec. 324, ante.]

343. Skc. 2. That when judgment shall be obtained against the defend-
ant in such suit, execution may issue thereon in the same manner that
executions now issue upon judgments against corporations; and the sheriff
or other officer may, by virtue of such execution, levy upon and expose
to sale all the common property of such company or association, not by
law exempt from sale under execution, whether the same be held in the
name of such company or association, or by the directors, stockholders or
trustees thereof, in trust for such company or association.

844. Src. 3. That nothing in this act contained shall be so construed
as to prevent any person having any cause of action against any such com-
pany or association, for which the members thereof, or any of them, are
or may be personally liable, from proceeding against the members so per-
sonally liable as heretofore; nor shall any judgment obtained against any

(@) Where interrogatories served by a party are not answered ground. Voorhess v. Jones, 5 Dutch. 271, If a party fails to
within the time required by law, the Farty serving them is not answer interrogatories served on him within the time required

bound to receive the answer; but i

he receives the answer by law, it does not prevent him from being a witnessin hisown

without objection after the time has expired, and permits the behalf. Ib.
case to proceed to trial, he cannot afterwards object on that
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such association or company by virtue of the provisions of this act, after
execution issued thereon, and returned, in whole or in part, unsatisfied,
be a bar to any action to recover the residue thereof against such member
or members as may be personally liable therefor.

345. Sgc. 4. That nothing in this act contained shall be so construed as
to give such companies or associations any of the powers or liabilities of
corporations, except as herein set out.

Supplement.
Approved June 10, 1890,

3486. Src. 1. That hereafter the compensation to be paid to any sergeant-
at-arms heretofore or hereafter appointed in accordance with the provisions
of the act to which this is a supplement, shall be the same as is now paid to
constables in attendance upon the courts, to be paid by the county collector
of the county on the certificate of the presiding judge; provided, however,
that he shall not, for the same time, receive a per diem compensation as a
constable or as a crier of the courts in the county ; and provided, further,
that this act shall only apply to counties of the second class.

347. Sec. 2. That all acts and parts of acts inconsistent with the terms
of this act, be and the same are hereby repealed.

Supplement.
Approved June 19, 1890,

348, SEc. 1. That section two hundred and thirty-two of the act to
which this act is a supplement [see Sees. 232 and 332, anle]; be and said
section two hundred and thirty-two is hereby amended so that henceforth
said section shall be and read as follows, to wit : '

[That if the plaintift reside out of this state he shall, if required at any
time before the trial of the case is actually entered upon, give bond to the
defendant in one hundred dollars, with sufficient sureties, being free-
holders and residents in this state, with condition to prosecute his action
with effect and to pay costs if he discontinue, be non-suited or a judgment
pass against him; which bond shall be filed in the clerk’s office of the
court in which such action is pending.] (@)
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(a) A non-resident prosecutor of an administration bond shall
give security for costs, if required. Governor v. Sureties, Pen,
*351. The right of a defendant in equity to require from the
complainant, who Is resident abroad, security for costs, does not
restaloue on the provisions of the statute. It is anancient and
‘well-established rule that if the complainant is resident abroad,
the court, on the application of the defendant, will order him to
give security for costs, and in the meantime will direct all pro-
ceedings to be stayed. Newmun v. Landrine, 1 MeCurt. 291. Nor
is it necessary that the complainant should reside out of the
state at the time of filing his bill, to entitle the defendant to
the order, It will be granted if the complainant goes abroad
to reside after the commencement of the suit. 76, If, after
knowledge of the non-residence, defendant takesanystep inthe
«cause before applying for the order, he thereby waives security
for costs. Jb. When the defendant’s affidavit or anapphca-
tion for security fails to show clearly that the defendant did
not know of the complainant’s removal before takiug the last
step in the cause, the application will be denied. 7b. Rule
for security for costs in ejectment may be granted after issue
Joined. Denv. Wilson, 2 South. *680. Rule to stay proceedings
till security for costs is filed, refused when some of the plaintiffs
were non-residents. Adnonymous, Pen. *886. The defendant in
ejectment will not be compelled to enter security for costs on
the ground that he had removed out of the state after entering
into the common rule. Denv. Inslee, 1 Hel, 475. Infant plaintiffs
residing in the state are not required to give security. Cotheal
ads. Moorehouse, 1 Zab. 335. Where an infant plaintiff residing
out of this state sues by a prochein ami residing In the state,
the defendant by the statute is entitled to security for costs,
Ib. Where the prochein ami is irrespousible, the court
may order security or appoint one responsible, Jb. Where
the defendant was unable to find who or where the plaintiff
is, or his place of residence, the court granted a rule that
the plaintiff file security for costs. Mulfordv. Geschiat, 1 Har,
272, Plaintiffs in. certiorari, residing out of the state, will

be required, on motion and affidavit to that effect, to give
security for costs, and proceedings will be stayed till such
security be given. Scull v. Assignees, &c., 3 Gr. 430. Where
the plaintiffs (a foreign corporation) filed their declaration
in season, the court refused an application to require them
to file security for costs made by the defendants at the term
next after the return of the writ, who offered no excuse for
negiectiug to make an earlier application, nor any affidavit
of merits, Mechanics' Bank v. Godwin, 2 Gr. 439. The court
will not annex to a rule for a trial at bar, the condition
that the plaintiffs give security for costs, though the plain-
titfs are an insclvent and irresponsible corporation. State
Bank v. Evans, 2 Gr. 298. A corporation created by a law
of this state, and for Furposes to be carried on within its
urisdiction, although it has no property within the state,
s not a non-resident within the meaning of the statute
respecting security for costs. Peuna. and N. J. Boul Co. v.
Andrews, 8 Hul. 177, The court will not impose upon &
party applying for a commission to examine witnesses out
of the state, the terms of payment of costs to his adversary.
Rowmage v. Mechanics' Ins. Co., 7 Hal. 95. A plaintiff who
resides in this state, and brings a certiorari to reniove a
Jjudgment rendered against him in an action of forcible
entry and detainer, will not be required to file security for
costs, though it is proved that he is unable to pay the costs
if the decision be against him. Swmith v. Wilticunson, 6 Hal.
315. This court will not order the plaintiffs 1o give security for
costs upon the ground that but one of the rplaintiﬂb resides in
this state, and that be bad, several years before the commence-
ment of the suit, taken the benefit of the insolvent law. Denv.
Boqua, 5 Hal. 192, State Bank v. Evans, 2 Gr. 298, 300. The affi-
davit of non-residence, to obtain secarity for costs, may he
made by a party in the cause. May v. Morton,3 Hal. 177. The
prosecutor in a writ of habeas corpus need not enter security.
State v. Lyon, Coxe 403,
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© Supplement.
Approved April 16, 1891.

349. Sko. 1. That when the plaintiff is ignorant of the name or part of
the name of a defendant, he may designate that defendant in the sum-
mons and in other process or proceedings in the action by a fictitious name
or by as much of the name as is known, adding a description identifying
or tending to identify such defendant, and the person intended shall be
thereupon regarded as a defendant in the action, and as sufficiently de-
scribed therein, for all purposes, including service of the summons as here-
after prescribed.

350. SEc. 2. That when the name or the remainder of the name of the
person becomes known, an order must be made by the court upon such
notice and such terms as it prescribes, that the proceedings already taken
be deemed amended by the insertion of the true name in place of the fic-
titious name or part of a name, and that all subsequent proceedings be
taken under the true name.

851. Skc. 3. That the summons in such case may be served as pre-
scribed in sections forty-nine and fifty of the act to which this is a supple-
ment, or, in case of defendant’s residence not being known, by publica-
tion of a copy of the summons in some newspaper published at or near
the place where the cause is triable, at least once a week, for the space of
three weeks consecutively, and upon due proof being made to the court of
said publication, the defendant therein intended to be designated shall be
considered to be in court; the costs of said publication to be reckoned in
the taxed bill of costs in the cause.

3852, SEc. 4. That the provisions of this supplement shall extend to the
practice of the courts for the trial of small causes.

353. Skc. 5. That all acts and parts of acts inconsistent with this sup-
plement be and the same are hereby repealed, and that this act shall take
effect immediately. :

Supplement.
Approved April 18, 1891,
354, Src. 1. That the circuit court judge in counties of the first class in
this state may in his discretion fix the compensation of the court steno-
grapher at an annual salary in lieu of a per diem for attendance upon the
courts of the county, which shall be paid by the collector of the county as
the said judge shall order. .

Supplement.
Approved March 28, 1892.

355. Skc. 1. That when any cause pending in the supreme court of this
state shall have been heretofore or shall be hereafter tried before one of the
justices of the said supreme court at a circuit court and said justice shall have

.died, or shall die after such trial but before signing the postea, it shall and

may be lawful for the supreme court to order judgment to be entered in
accordance with the proceedings in said circuit court, on the production to
them of the circuit record with the postea annexed, signed by the clerk of
the said circuit court and under the seal of the said circuit court; which
certification it shall be the duty of the clerk of said circuit court to make;

and in such case any and all questions as to the form of the postea shall
be determined by the said supreme court and such postea may be amended
as to matter of form by said court.

Supplement.
Approved Maxrch 14, 1893..

356. Skc. 1. [Amended by Secs. 358 and 364, post.]
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Supplement.
Approved April 24, 1894,

357. Skc. 1. That if in any action upon contract the defendant shall
file with the clerk of the court in which such action is pending an “ affi-
davit of merits,” according to the terms of the supplement to the act to
regulate the practice of courts of law, approved May third, one thousand
eight hundred and eighty-nine, it shall not be necessary for such defendant
to file with his plea or demurrer the affidavit mentioned in the one hundred
and fourteenth section of the act to which this is 2 supplement.

An act to amend an act entitled “ A supplement to an act entitled
‘An act to regulate the practice in courts of law,’ approved March
twenty-seventh, one thousand eight hundred and seventy-four,”
which said supplement was approved March fourteenth, one thou-
sand eight hundred and ninety-three.

Approved April 25, 1894,
358. Src. 1. [This section, amending Sec. 356, ante, is amended by Sec.
364, post.] '

Supplement to an act entitled “ An act to regulate the practice of the
courts of law,” approved April fifteenth, one thousand eight hun-
dred and forty-six. .

Approved March 3, 1853,
359. Src. 1. [Amended by Sec. 362, post. ]
360. Skc. 2. [Amended by Sec. 363, post.]

A supplement to an act entitled ‘“ An act to regulate the practice of
courts of law” [Revision], approved March twenty-seventh, one
thousand eight hundred and seventy-four.

: Approved May 9, 1894.

361. Skc. 1. That whenever it shall appear by the affidavit of any
person that he'is a creditor of any testator or intestate, and that he has &
claim or demand, arising on contract, against the estate of such testator or
intestate, and that, after diligent and careful inquiry therefor, made as
required in ease of absent defendants in chancer , he has been unable to
ascertain who are all the heirs and devisees of such testator or intestate,
whether the heirs, devisees or personal representatives of such testator or
intestate, or any one or more of them, is still alive, or, if known or believed
to be dead, has been unable to ascertain the names and residences of his or
their heirs, devisees or personal representatives, or of such of them as are
proper parties defendant in an action to be brought against the heirs and
devisees of such testator or intestate, it shall be lawful for the supreme
" court, or a justice thereof, in term time or vacation, to make an order per-
mitting such creditor to bring an action at law against all such parties as
are known and against the unknown heirs, devisees or personal representa-
tives of such testator or intestate as defendants, naming such of them as
are known and designating in the summons and other proceedings such of
them as are unknown as unknown heirs, devisees or personal representa-
tives of such testator or intestate, or of any heir or heirs, devisee or devisees
or personal representatives of an heir or heirs, devisee or devisees or per-
sonal representative of the original debtor; and upon filing such affidavit
and order it shall be lawful for such creditor to cause a writ or writs of
summons to issue against such of the heirs, devisees or personal representa-
tives of the original debtor as are known, and against such of them as-are
unknown, or against the heirs, devisees or personal representatives of ‘such
of them as are dead, or believed to be dead, and whose nanies ‘are unknown,
by the designation of unknown heirs, devisees or personal representatives

of such original debtor, or of such of his heirs, devisees or personal repre-

sentatives as are unknown or believed to be dead.
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862. Sre. 2. That section one of the act entitled ¢ A supplement to an
act entitled ¢ An act to regulate the practice of the courts of law,’” which
supplement was approved March third, one thousand eight hundred and
fifty-three [see Sec. 359, ante], be and the same is hereby amended to read
as follows:

[That when the heirs or devisees of land situated within this state, or
any of them, whether known or unknown, or, if any one or more of them
are known or believed to be dead, their heirs, devisees or personal repre-
sentatives, whether known or unknown, against whom a summons shall
issue in any suit against such heirs or devisees, whether known or unknown,
or the heirs, devisees or personal representatives of such of them as are known
or believed to be dead, shall reside out of this state, or cannot be found
within the same in order to be served with such writ, the sheriff of the county
in which the said land or any part thereof, may lie shall so return, and upon
an affidavit being made to the satisfaction of the court out of which said
summons issued, or of any judge thereof in vacation, showing the residence,
as nearly as may be, of any such defendants as may be known, a rule of
court shall be made, signed by the judge if done in vacation, and filed,
that the defendants not served with process, whether in such summons
designated by name or as heirs, devisees or personal representatives of the.
original debtor, or of such of his heirs, devisees or personal representatives
as are unknown or believed to be dead, do appear to the said writ on or
before a certain day, to be prescribed by said court or judge, not less than
one nor more than three months from the time of making such rule, a copy
of which rule shall, within ten days thereafter, be served on each of such
defendants not served with process, or published within the same time in
some newspaper published in the county wherein the said land lies, and
continued therein for four weeks successively, at least once in each week ;
if there be no such newspaper, or if such land lies in two or more counties,
such publication shall be in such newspapers as may be directed by said
court or judge in such rule.]

363. Sko. 3. That section two of the aforesaid act [see Sec. 360, ante]
be and the same is hereby amended to read as follows :

[That if the defendant or defendants not served with process, or one or
more of them, do not appear within the time limited by the rule aforesaid,
upon due proof of the service or publication of such rule being filed, judg-
ment by default shall be rendered against him, her or them, provided a
declaration shall have been duly filed in such suit, which said judgment
may be entered in term time or vacation, and if the said defendant or de-
fendants, heirs, devisees or personal representatives of such original debtor,
or of such of his heirs, devisees or personal representatives as are unknown
or believed to be dead, or one or more of them, do appear and enter an
appearance in person, or by attorney, in the clerk’s book, he, she or they
ghall plead to the declaration of the plaintiff within thirty days from the
expiration of the time limited by the said rule, or within such further time
as may be granted for that purpose by the court or a judge thereof, and on
failure thereof judgment by default may be entered in term time or in vaca-
tion, and a writ or writs of execution issue thereon.] (a)

An sct to amend an act entitled “ An act to amend an act entitled ‘A
supplement to an act entitled “ An act to regulate the practice in
courts of law,’” approved March twenty-seventh, one thousand
eight hundred and seventy-four, which said supplement was ap-
proved March fourteenth, one thousand eight hundred and ninety-
three,” .and which act to amend was approved April twenty-fifth,

one thousand eight hundred and ninety-four.
Approved March 28, 1895.

364. Sgc. 1. That section one of the act to which this is an amendment
[see Secs. 856 and 358, ante], be and the same is hereby amended to read
as follows:

(@)iSee Stillwell vy Tomlinson, 7 Vr. 359.
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[That where any action or suit has heretofore been commenced, or shall
hereafter be commenced, in any court of law of this state, under or by virtue
of any statute or at common law, and said action or suit has been or shall
hereafter be dismissed, abated, non-suited, or a judgment shall have been
or shall be entered against the defendant or defendants, therein, by reason
of the failure of the attorney or attorneys in such action or suit to file any
pleading within the time limited by law, or by reason of the filing by such
attorney or attorneys of an insufficient or improper pleading, it shall be the
duty of said court or of any judge thereof to revive and reinstate said action
or suit or to open said judgment and permit a proper and sufficient plead-
ing to be filed upon 'such terms as may seem to said court or judge to be
equitable and just, if in the opinion of said court or judge the failure to file
sald pleading, or the filing of said insufficient or improper pleading, was
due to the neglect, fault, error or mistake of said attorney or attorneys, and
injury or wrong has or may result to the defendant or defendants, by reason
of such neglect, fault, error or mistake ; provided, however, that no action or
suit which has been or shall be dismissed, abated, non-sunited, or in which
a judgment shall have been or shall be entered against the defendant or
defendants therein, for the reason above stated, shall be revived, reinstated
or opened, unless application for that purpose be made within one year from
the date of such dismissal, abatement, non-suit or judgment.]

365. Skc. 2. That all acts and parts of acts inconsistent with this act
be and the same are hereby repealed, and that this act shall take effect
immediately.

A supplement to the act entitled ‘“ An act to regulate the practice of
the courts of law,” approved April fifteenth, eighteen hundred and
forty-six. .

Approved March 14, 1873,

366. Skc. 1. That in any and.: every case where proceedings have been
or shall be taken by any private corporation authorized to exercise or use
the right or power of eminent domain, to exercise or employ that right or
power to acquire any lands, tenements, hereditaments, real estate, or any
other property for the use of such corporation, and an appeal has been or
shall be taken from the award of commissioners, and notice is required by
the charter of such corporation to be given of the presentation of the peti-
tion or of the making of the application to the appellate court to enter an
appeal, five days’ notice of the presentation of such appeal, or of the
making of such application, served upon the opposite party, in case of an
individuoal, personally, or left at his or her usual place of abode, or in case
of a corporation, by delivering the same. to the president, secretary or
treasurer thereof, personally, or leaving the same at the principal office of
the company with some person employed in said office, shall be sufficient

notice and sufficient service thereof.. . oo

XX, Miscellé.neous acts.

An act for the recovery of damages in write of assize and
: real actions. ‘
. Passed March 5, 1795.

' 867. Skc. 1. That in all assizes, if judgment be given for the plaintiff,
he or she shall recover his or her damages; and in all assizes of novel
disseisin and writs of entry the demandants, if they recover the tenements
demanded, shall ‘also recovér their damages against the disseisors; and if
the disseisors alien the land, and have not whereof the damages may be
levied, they to whose hands such tenements shall come shall be charged
with the damages, so that every one shall answer for his or her time ; and
JSurther, that in all writs and actions possessory, whereby lands or tene-
ments are demanded, damages shall be recovered as aforesaid. :
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An act to assist poor persons in the prosecution of their suits.
Passed January 28, 1799,

WHEREAS, Justice ought to be administered to such poor persons as are
not of ability to sue according to law for the redress of injuries and wrongs,
or the recovery of their demands and rights; therefore,

368. Sec. 1. That every such poor person as shall have cause of action
against any person in this state, shall have, at the discretion of the court,
before which he or she would sue, a writ or other process, according to the
nature of his or her case, without paying for the same.

369. Skc. 2. That the said court shall, at their discretion, assign to such
poor person counsel, learned in the law, attorneys and other officers,
requisite to prosecute the said action, who shall perform their respective
duties therein without fee or reward. (a)

370. Skc. 3. That such poor person, being plaintiff or complainant in
any such action, shall not be compelled to pay costs.

An act relating to the proceeds of real estate sold or takeh by law.
Approved March 18, 1858.

371. SEc. 1. That whenever any lands, tenements, hereditaments, or real
estate, shall be sold or taken upon compensation, pursuant to any compe-
tent judicial authority, or any law of this state, and the proceeds of such
sale or the compensation for such taking, shall be paid into any court of
this state, pursuant to such authority or law, such court shall order and
direct such payment or payments, in gross, to be made out of such pro-
ceeds, as compensation to such person or persons as shall be entitled to
any vested, certain and absolute estate or interest, less than the fee-simple,
of, in, and to such lands, tenements, hereditaments and real estate, or any
part thereof, as such court shall deem a just and reasonable satisfaction. for
such estate or interest, and as the person so entitled shall consent, in writ-
ing, to accept in lieu thereof; but in case any such person shall fail to give
such consent, before the making of the order for the distribution of such
proceeds or compensation, then such court shall ascertain and determine
what proportion of such proceeds or compensation will be just and reason-
able to be reserved for the benefit of such person, and shall order the same
to be put out at interest on sufficient security of real estate, or invested in
public stock, under the direction and control of such court, for the benefit
of such person. (b)

Supplement.

Approved April 20, 1885. .
872. Sec. 1. That whenever any lands, tenements, hereditaments or real
estate have heretofore been or shall hereafter be sold or taken upon com-
pensation pursuant to any competent judicial authority or any law of this
state, and the proceeds of such sale or the compensation for such taking
have been or shall be paid into any court of this state other than the court
of chancery, pursuant to such authority or law, and it shall appear to said
court wherein the same have been or shall be paid that the interests of any
person or persons entitled thereto, or any part thereof, require or will be
substantially promoted by the payment into the court of chancery of so
much or such proportion of said proceeds or compensation as said court
wherein said money is paid may determine belong to or should be reserved
for the benefit of such person, it shall be lawful for such court to order the
same paid into the said court of chancery, to be thence disposed of as

ordered and directed by said court of chancery.

(b) The power to make the distribution is not derived from
the statute alone. It arises, independently of it, from the
necessities of the administration of justice, and is inherent in
the court of chancery. Plait v. Bright, 4 Stew. 87.

ement for compensation, dependent
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3873. Seo. 2. That upon filing said order in said court of chancery and
payment of said money thereunder, the said person or persons shall, so far
as relates to such property or money and its income, be considered a ward
of the court of chancery.

374. Skc. 3. That it shall be lawful for said court of chancery and all
other courts of this state to make such rules, regulations and orders, and
establish such form of practice as shall be necessary and proper to fully
carry this act into effect.

375, SEkc. 4. That all acts or parts of acts inconsistent with this act be
and the same are hereby repealed, and that this act shall be deemed and
taken to be a public act and shall take effect immediately.

An act providing for actions where the defendant is a non-resident of
thig state and the cause of action is one arising in this state and
denominated local.

Approved March 19, 1878,

876. Src. 1. That if a summons is issued, in any case, to the sheriff or
coroner of any county where the defendant is a non-resident of this state,
and the cause of action arose in this state, and is one denominated local,
and the sheriff or coroner shall return that the defendant cannot be found
in his county, that any justice of the supreme court may make an order,
upon proper affidavit, that the defendant appear, at a certain day therein
to be named, not less than one nor more than two months from the date
of such order, of which order such notice as said justice shall by rule
direct shall, within twenty days thereafter, be served personally on such
defendant, by delivery of a copy thereof to him, either in or out of this
state, or be published in a newspaper, to be designated by said justice,
in the county where the cause of action arose, for at least four weeks suc-

cessively, at least once in each week; and in case of such publication, a

copy of such notice shall be mailed to the defendant, prepaid, as directed

by said justice; and in case the defendant shall fail to enter his appear-
ance, as directed in said order, said justice may direct that the declaration
be filed, and if the defendant shall not plead thereto within thirty days
after such filing, the court in which such action is brought may, upon such
proofs and evidence as it may require, order judgment to be entered
against him and proceedings thereon taken, the same as if he had been
personally served with process in said action.

877. Skc. 2. That all acts and parts of acts inconsistent herewith be and
the same are hereby repealed, and this ‘act shall be a public act and take

effect immediately. .

An act to protect the interests of counties and townships by allow-
ing taxpayers, in certain cases, to prosecute suits in their behalf
and to intervene in actions by or against them. .

, Approved Maxch 10, 1880.

3878. Skc. 1. That where any member of the board of chosen freeholders
of any county, or of the township committee of any township, is or may
be interested adversely to such county or township upon any claim or de-
mand of such county or township, or where, without good cause, the board
of chosen freecholders of any county, or the township committee of any
township, fail or neglect to prosecute any claim or demand of such county
or township, it shall be lawful for any court in which an action or suit on
such claim or demand is cognizable, to allow any taxpayer or taxpayers of
such county or township (being also resident or residents therein) to insti-
tute and prosecute an action or suit upon such claim or demand in the
name of and on behalf of such county or township, if, in the opinion of
the court, the interests of said county or township require or would be
promoted thereby, such order to be made upon such terms as the court
may impose.
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(a) On_appeal from a conviction for contempt under this
statute, the court will not consider the general policy of punish-
ing such contempts as that of which the appellant is guilty. If,
according to the law and facts, the judgment appealed from is
lawful and just, it will be affirmed. In re Cheeseman, 20 Vr.
115. This act invests the supreme court with jurisdiction to re-

PRACTICE.

379. Skc. 2. That in any action or suit brought or to be brought in any
of the courts of this state by or against any county or township in' which
the interest of any member of the board of chosen freeholders or of the
township committee is or may be adverse to the said county or township,
or where other good cause may be shown, it shall be lawful for the court,
or a judge thereof, if in the supreme court, to allow any taxpayer or tax-
payers of such county or township (being also residents therein) to inter-
vene in said snit on behalf of said county or township, if, in the opinion of
the court or judge, the interests of such county or township require or
would be promoted thereby, such intervention to be upon such terms as
the court or judge may impose; provided, however, that this act shall not
apply to or in any way affect any suit-or suits now pending in any of the
courts of this state.

An act defining the duties of clerks of county courts as to the

officers’ returns of writs.
Appmyed March 31, 1882,

WauEREAS, The practice in nearly all the counties of this state (there
being no act defining the duties of clerks as to it) has been not to record

-or enter officers’ returns to writs, but file them only; therefore, in order

to define and make the practice uniform throughout the state,

380. Skc. 1. That from and after the passage of this act it shall not be
considered necessary for the clerks aforesaid to record or enter the officers’
return (or inventory) to any writ of execution, attachment, or of any other
writ, but to file the same only.

An act providing for the review of convictions and judgments
for contempt of court. .
Approved April 17, 1884,

38l. Sro. 1. That hereafter, every summary conviction and judgment by
any court inferior in its jurisdiction to the supreme court, except an orphans’
court, for a contempt against its own dignity, peace or good order, shall be
reviewable, both upon the law and the facts, by the supreme court; and
every such conviction and judgment by any orphans’ court shall be review-
able in the same way and manner by the prerogative court. (a)

382. Sec. 2. That every such conviction and judgment shall, upon the
petition of the person or persons convicted, signed by at least two coun-
selors-at-law, be, by the court” wherein such conviction is had, immediately
certified and sent to the supreme court or the prerogative court, as the case
may require, to which the same shall be certified and sent, together with the
petition of appeal and all proceedings touching the conviction and judgment,
and which said court shall be invested with jurisdiction and required to re-
hear the matter of contempt upon which the conviction was founded, both
upon the law and upon the facts, which shall be inquired into and ascer-
tained by depositions or in such other way or manner as the court above
shall direct; and it shall be required to give such jndgment in the premises
as to it shall seem to be lawful and just under all the circumstances of the
case, to be enforced in such way and manner as it shall-order and direct ;
and that, upon the person appealing giving to the clerk of the court in which
such conviction shall take place a good and sufficient bond for the due per-
formance of the judgment of the court above, approved by any one of the
justices of the supreme court of this state, the appeal shall suspend the judg-
ment and supersede all further proceedings in the court below to enforce the
same until otherwise ordered by the court above; and upon the breach of
the condition of any such -bond so given, it shall be the duty of the prose-
cutor of the pleas of the county in whieh it is given to prosecute the same
to effect, in the name of the clerk, and pay the proceeds to the county col-
lector, to be distributed by him according to law. '

. héa;r the matter of contempt, both upon the law and the facts,
and to give such judgment in the premises as shall to itseem to
be lawful and just under all the circumstances of the case,
Adler v. Turnbull & Co.,28 Vi 84. :As to ‘ordinary course of

practice in matters of contempt, see In re Cheeseman, 20 V7. 142.
Jackson v. Johnson, 22 V. 457. Holt's Case, 26 Vr. 384.



PRACTICE.

An act to prevent a partner of a president or law judge of any county
in this state from practicing in any of the courts in which the said
judge shall sit or preside.

"Approved April 28, 1885

383. Sro. 1. That it shall not be lawful for any practicing attorney of
this state to practice as attorney, counsel, proctor or otherwise in any court
in which any person who may be in pm-tnership with him in the practice
of law shall sit or preside as president or law judge.

384. Skec. 2. That any person violating the provisions of the first sec-
tion of this act shall be deemed guilty of a misdemeanor, and shall, for
each offense, be punished by a fine not exceeding one hundred dollars.

An act in relation to service of notice of application to any court or
justice or judge thereof, in any proceeding or under any statute of
this state, where no provision of law exists for such notice or the
time or mode of service thereof, and validating notices of such
application heretofore made. :

Approved April 18, 1889,

385. Skc. 1. That whenever it is or shall hereafter become necessary,
in any legal proceeding or in-any proceeding under any statute of this
state, to give notice of any application to any court or justice or judge
thereof, and no provision is made by law for the mode of giving such
notice to the parties interested or entitled thereto, or for the length of time
that said notice shall be served prior to such application, said court, or any
justice or judge thereof, shall have the power and authority, upon ex parte
application, to fix and determine, as said court or justice shall deem proper,
how said notice shall be served, either by personal service in or out of the
state, mailing to the parties at their last-known place of residence, or by
publication in one or more newspapers published either in or out of the
state, for such period of time as said court or justice shall determine ; and
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such notice of such application thus given shall be deemed and taken as -

due and legal notice of such application.

886. SEc. 2. That any such notice as aforesaid heretofore given, served
or published, or hereafter given, served or published, under any 01de1 of
any court, or any justice thereof, heretofore or hereafter made, shall be
deemed and taken to be & good and legal notice of any apphcqtlon hereto-
fore made to such comt or Jus’mce

An act concerning the practice of law in the courts of New Jersey.
Approved May 9, 1889.

387. Sec. 1. That no person, except in his own case or in the case of an
infant, shall be permitted to appear and prosecute or defend any action in
any court of this state, unless he is a licensed attorney-at-law of ‘the
supreme court of this state, who shall be under the direction of the court
in which he aets; provided, that nothing in this act shall apply to actions
before _]ustlces of the peace ;

" An act to regulate the pra.ctice of courts of law.
’ ' Approved March 10, 1893,

388. Sec. 1. [Amended by Sec. 394, post.]

389. Skc. 2. That every such writ of attachment shall bind the property
of the defendant or defendants against whom the same shall be issued,
from the time that such writ shall be delivered to the sheriff, undel-sheuﬂ'
coroner, or other officer, to be execn1ted and for the better mamfestatlon
of the said time, such officer shall, upon the receipt -of any such writ,
indorse thereon, withount fee for so domg, the day of the month and year
when he recewed the same, and if two or more writs of attachment shall
be delivered against the property of the same person on the same day, that

which was first delivered shall be first executed ; and the court out of
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fore given under
order of court
legalized.

P. L. 1889, p. 423.

No person, except
in his own behalf .
or in the case of
an infant, to
appear and prose-
cute any action,
unless he is a
licensed attorney.

Proviso.

P. L. 1893, p. 181.

‘Writ of attach-
ment issued

under this act to
bind property
from the time it is
delivered to
sheriff, &c.

Officer to indorse
date and year
writ received.



2602

Issuing of writ
‘the beginning of
the action. No
SumInons neces-

8ary.

‘When pleadings
10 be filed.

Special execu-
tion to issue upon
recovery of
Judgment,

In case property
18 not liable under
execution laws,
sheriff, in his own
name, shall
resalize upon said
property.

Upon giving bond,
the property may
be released.

Supreme court

to make rules and
regulations to
<arry out pro-
visions of act.

P. L. 1895, p. 103,

In all causes in
which a caplas ad
respondendum
may issue, in an
action upon con-
tract, a writ of
attachment may
be awarded.

PRACTICE.

which such attachment or attachments may issue shall have full power
and authority to make- inquiry and determine the priority of the said
several writs.

390. Sgc. 3. That the issuing of such writ of attachment shall be
deemed the beginning of an action of law, and that no summons or other
mesne process shall be necessary to bring the defendant into court, and
that -the plaintiff shall file his declaration within thirty days after the
return day of said writ, and shall rule the defendant or defendants to plead
thereto, which rule shall be served or published as the court may direct,
and that the practice and procedure in the action shall be the same as if the
action had been begun by summons, except as herein otherwise provided.

39L. Skc. 4. That the property of the defendant or defendants attached,
shall remain during the pendency of the suit as security for any judgment
which the plaintiff therein may ultimately recover, and upon the recovery
of final judgment in the action, special execution shall issue against such
of the attached property as may be liable to be levied upon and sold under
the execution laws of this state, and the proceedings thereon shall be in
conformity therewith; but in case the property attached, or any part
thereof shall be such as is not liable to be levied upon and sold under the
execution laws of this state, then and in such case the sheriff or other
officer, to whom the said writ of execution shall have been issued, shall
have authority, and it shall be his duty, in his own name as such sheriff,

. or other officer, to realize upon the said property and choses in action, by

sale, collection, or otherwise, and to that end he shall have authority to
bring suit in his name as such sheriff or other officer, for the recovery of
any moneys due thereon, and he shall account therefor to the court out of
which the said execution issued.

392. Skc. 5. That the property so attached may, by rule of court, be
released from the lien of the said writ upon the defendant or defendants
giving bond, with sufficient surety or sureties, to be approved by the court,
or judge, or by the supreme court commissioner who awarded the said
writ, and filed with the clerk, in double the amount of the plaintiff’s claim
or cause of action, or in double the value of the property so attached,
conditioned for the payment of any judgment which may be ultimately

- recovered by the plaintiff or plaintiffs in that action.

393. Seo. 6. That the supreme court shall have power to make such
rules and regulations concerning the practice to be had hereunder as may
be necessary to carry out the provisions of this act, and that this act shall
be construed in all courts of judicature in the most liberal manner for the
detection of fraud, the advancement of justice and the benefit of creditors.

Supplement.
Approved February 25, 1895.
394. Src. 1. That section one of the act to which this is a supplement
be and the same hereby is amended so as to read as follows :
[That in all causes in which a capias ad respondendum may issue against
a defendant or defendants, in any action upon contract, the court or a judge

. thereof, or a supreme court commissioner, may, at the request of the plain-

tiff, upon filing the affidavits required as a foundation for an order for bail,
by an order made for that purpose, award a writ or writs of attachment
against the lands and tenements, goods and chattels, rights and credits,
moneys and effects of the defendant or defendants in this state, whether
such defendant or defendants, or either of them, be a resident of this state
or not, and that such writ may be so awarded against the property of indi-
viduals, copartnerships, married women, joint stock associations, corpora-
tions, or any defendant or defendants in any action at law, and that the
practice and procedure in relation to the issue, the levy and the return of
the said writ or writs, and the vacation thereof when improperly issued,
shall be the same as in cases of attachment against non-resident debtors.] (a)

(a) The facts set forth In an affidavit for an attachment must to go before a jury to prove the fraud. Higgins Carpet Co. v.
be proved by competent evidence, such as would be sufficient Hamilton, 17 N, J. L. J. 18.



PROMISSORY NOTES, &c.

An "act{authorizing courts in this state to give the same force and
effect to depositions taken stenographically by officers of such
courts as if the same were signed by the witnesses.

Approved May 9, 1894,

895. Skc. 1. That where testimony is taken before a supreme court
commissioner, examiner in chancery or notary public for use in any of the
courts. of this state, it shall be lawful for said supreme court commissioner,
exsminer in chancery or notary public to take the said testimony steno-
graphically, transcribe the same and return it to the court with a certificate
stating that the same was correctly taken and transcribed, and on such cer-
tificate the court shall receive such transeript as a true statement of the
evidence with the same force and effect as if the same had been written in
longhand and signed by the witnesses.

An act to enable women to practice law.
Approved March 20, 1895.

896. Sko. 1. That no person shall be denied admission to examination
for license to practice law as an attorney or counselor in this state, or be
refused recommendation to the governor for license to practice law as an
attorney or counselor in this state, on account of sex.

An act in relation to the service of process in actions ex delicto upon
residents of other states and upon non-resident receivers of foreign

corporations.
Approved March 20, 1895.

897. Sgc. 1. That in all cases in which mesne process shall issue out of
the supreme court or circuit court of this state in actions ex delicto against
.any person, persons, corporations or receivers of foreign corporations, who
do not reside in this state but who own or control or have the custody of
property, real or personal, situate in this state, and the cause of action
arose in this state, and the plaintiff is a vesident of this state, such process
may be served upon the defendant or defendants therein named in the
same manner as process may now be served on non-resident defendants in
actions denominated local, the cause of which arose in this state ; and the
practice in all cases under this act shall be the same, as nearly as may be,
as the*practice provided for in the said local actions. [See Sec 376, ante. ]

Promissory Notes, &c.

13.
14.
15.
16.

Fees for protesting.
Legal holidays.

I. IN GENERAL.

1. When binding and transferable ; action by indorsee.

2. Inland bills subject to same law as forelgn bills.

3. Bills at sight, &c., entitled to grace if not drawn on bank.

4, Checks and drafts on banks payable without grace.

5. Bills in satisfaction of a debt, when to be accounted payment.
6. Ifbill lost, drawer to give another.

4. Actions at law on lost bills. '

III. SUPPLEMENTS.

Notaries appointed by governor.
‘Women may be appointed.

17.
18.
19.
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Notice of dishonormay beglven on day next after a holiday.
Deposit in post-ofiice, when a sufficient service of notice.

JFee must accompany application for appointment.

II. PROTEST AND NOTICE OF DISHONOR. 20. When term shall expire.
. 21. Repealer.
8 Amended by section 17,
9. By whom protest to be made.
10, Oath of notary. IV. MISCELLAN" EOUS.
11, Notary or justice to keep record. 22. Days of grace abolished.
12.1Record may be referred to in giving testimony. 23. Repealer.



